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Keywords: Abstract: The meaning of the concept of freedom has con-
freedom, stantly changed in history. In Ancient Greece, freedom referred
negative freedom, to making a choice and doing something willingly; Hannah
positive freedom, Arendt conceptualized it as a necessary discovery made by
individual rights people in historical periods when the conditions for manifest-

ing the idea of searching the same concept within oneself as
an action were insufficient. Today, the concept of freedom has
evolved into a dual meaning as negative and positive, shaped
by the expressions of Isaiah Berlin. In this sense, the freedoms
that we call classical freedoms, which the individual acquires
because of being human, without considering the differences in
religion, language, gender, and race, are evaluated in the con-
text of negative freedoms. The basis of this understanding is
the absence of pressure and coercion from the environment in
which the individual lives rather than the creation of surplus
value in the individual by external influence. However, with
the deterioration of the freedom concept, the gains included in
negative freedom have become a problem that the state needs
to solve. The need for state intervention in creating a positive
effect on the individual has emerged. The concept of positive
freedom that emerged in this sense reveals itself in a structure
that requires more than the intervention of others; it requires
that individuals have control over their selves and that they have
an active role in this dominance. Proponents of positive free-
dom argue that freedom means the individual dominates their
own passions, desires, and all obstacles to self-realization. In or-
der to achieve this, the state must firmly stand by the individual
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regarding collective freedoms. In this context, since the discus-
sions on the concept of rights and freedoms in Turkey spread to
negative and positive areas of freedom, this paper aims to show
that presenting the concept with a single definition of freedom
would be challenging. The re-reading has shown that the rights
and freedoms in Turkey are derived from the concept of both
positive and negative individual rights. However, it has been ob-
served that the framers of the Constitution limited the funda-
mental rights and freedoms based on the idea that there should
be a limit to the individuals rights and covered it in the neces-
sary sections in the Constitution to ensure that the fundamental
rights and freedoms could not be abused.

1. Introduction

Being free means that an individual has the opportunity to develop them-
selves in a way that will take their qualities to the next level. These op-
portunities can be possessed in a free society that can direct the rules of
the environment and social structure in which they live in line with their
interests and have all the prerequisites for development. Achieving this re-
quires dominating the imperatives rather than resisting them. On the other
hand, dominance requires accepting the existence of the whole set of rules
of the environment and the society in which one lives, recognizing and con-
trolling them, and benefitting from them in line with one’s interests. On
the other hand, by using their mind, human beings live in a world where
they are only in a passive position as objects and can perceive a sense of free-
dom with the decisions they make within the social structure. Humankind
shapes their freedom in a way determined within the framework of their
individuality, being aware of the social structure and nature’s limitations.'
In the words of Aristotle, human is a social animal,? and other indi-
viduals also have rights in the social structure where the individual is so-
cialized. The natural outcome of this acceptance is mutual respect among
the individuals in society. However, there was no consensus about the ap-
proach and definition of the concept of freedom for each individual in

! Orhan Hangerlioglu, Felsefe Sozliigii (Istanbul: Remzi Kitabevi, 1982), 323-4.
2 Aristoteles, Metafizik (Istanbul: Divan Kitap, 2017), 1253.
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society; therefore, preserving the continuity of the concept has been under
the protection of the state in the historical process. Based on this idea, one
of the reasons for the existence of the concept of the state is “freedom”.

According to the realist approach, a higher power is required to elim-
inate individuals’ inequality and intervene in possible injustices. Natural-
ly, freedom cannot exist in the absence of a higher power. Humans, with
a selfish nature, will think of their own interests if they have unlimited free-
dom. This thought brings us to the following point: freedom itself must
be limited to have freedom.? In the final analysis regarding this basic idea,
the concept of freedom in the social structure causes the individuals right
to behave and act as they wish to disappear. Individual freedom is tied to
obeying the laws. An order in which freedom spreads to all segments can
occur in civilized societies, with the understanding of freedom based on
obeying the laws.*

For the understanding of freedom to dominate society, first of all,
the concept of an individual’s positive and negative rights, derived from
negative and positive freedom provided and guaranteed by the state, should
be explained. When the subject is considered in this context, it is undeni-
able that the state’s intervention is needed when the concept of rights is in
question.

In this circumstances, the main subject of our study is to examine
whether the Constitution of the Republic of Turkey guarantees the rights
and freedoms of the individual. At the same time, if problems arise from
the Constitution in ensuring this guarantee, this paper will attempt to reveal
these problems. Since the concept of freedom will be discussed in more de-
tail at a later point, it is appropriate first to examine the evolution of the idea
of freedom in the historical process, which will reveal the concept of rights.

2. Theoretical Framework

Having a preference is to make a choice willingly and knowingly. To do
something willingly means that the initiator of the action is the maker.
In this case, the individual has the opportunity to act voluntarily, not by

> David Daiches Raphael, Problems of Political Philosophy (London and Hong Kong: Macmil-
lan Press, 1990), 56.
Timugin Afsar, Felsefe Sozliigii (Istanbul: Insancil Yayinlari, 1998), 239.
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force or ignorance. The individual who has these possibilities is the one who
already has freedom.’ Aristotle described a free individual as someone who
evaluates what will happen before and after an action in their mind and
makes a choice. On the other hand, freedom is shaped by the individual’s
ability to do what they do within their power and ability.®

Suppose a man does not interfere in the affairs of others and acts as he
thinks and wills in matters which concern only himself. In that case, it must
be recognized that the reasons which require freedom of thought also re-
quire the freedom to put those thoughts into practice unhindered, to one’s
advantage or detriment.” Mill’s position is that only minimal restrictions
can be placed on an individual’s freedom, only to prevent harm to others.?

Arendt stated that the confusion of freedom with liberty in the mod-
ern period creates problems in revealing the true meaning of freedom. It is
because, in the modern era, liberty is more important than freedom. There-
fore, freedom has been transformed into an insignificant intermediate con-
cept under liberty. In this thought, the concept of liberty is synonymous
with “freedom”. It is understood as the ability to act without restriction
within the framework of the law, which evokes the meaning of not limiting
the acting ability of human behavior. This approach leads us to the idea
that an individual under pressure cannot be free. From this point of view,
it can be stated that freedom has a political meaning and is a concept that
requires the individual’s participation in public issues and problems and
their engagement in the public sphere.’

On the other hand, Immanuel Kant did not address the concept of free-
dom only in the context of individual freedoms. However, he stated that
human beings transform into social beings due to socialization and bear
the responsibility for the consequences of their decisions. Humans must
have goals other than happiness in life, and Kant defines them as duties and
calls them goodwill."® In this case, human freedom is described as the indi-

> Kevin M. Staley, “God’s Personal Freedom: A Response to Katherine Rogers,” Saint Anselm
Journal, 1:1 (Fall 2003): 9-16.

Aristoteles, Nikhomakhosa Etik (Ankara: Ayrag Yayinlar, 1997), 1113.

John Stuart Mill, Hiirriyet Ustiine (Ankara: Liberal Diisiince Toplulugu, 2003), 114.
Andrew Heywood, Siyasi Ideolojiler (Ankara: BB101 Yayinlari, 2016), 52.

Hannah Arendt, Devrim Uzerine (Istanbul: Heti§im Yayinlari, 2012), 40.

10 Macit Gokberk, Felsefe Tarihi (Istanbul: Remzi Kitabevi, 2000), 363.
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vidual’s ability to make choices in a world with laws determined by society
and nature. Therefore, the structure in which the individual will only keep
themselves in the forefront in a selfish way is removed, and it is ensured
that they start to want the good things that they wish for all individuals in
society."" Thus, each individual in the society enjoys their freedom in a way
that does not disrupt the existing social order. In other words, freedom is
based on moral law. According to Kant, the morality of the individuals
actions necessitates that they are not performed because of the love or in-
clination they will create but from respect for the law and duty."

The idea that some freedoms existed before the concept of the state
and that free individuals formed the state by combining their will emerges
as the dominant thought within the framework of the social contract and
natural law concepts. As a result of this thought, the most critical function
of the state is to ensure the freedom of the individuals under its rule, which
is considered legitimate as long as it fulfils this function. The individuals
perceive themselves as having unlimited freedom in the face of the state
they have created with their free will. The emergence of this idea lies at
the core of the 1789 French Declaration of the Rights of Man and of the Cit-
izen, which states that individuals can use their innate freedoms as they
wish without any restrictions: freedom has an absolute, limitless nature,
and the only limit is the freedom of other individuals.”” However, in today’s
democracies, freedom is no longer a concept that can be used by the indi-
vidual who owns it, and it has been turned into a social notion. In other
words, today, freedom is still important for the individual, but the fact that
the individual is a social being is not ignored.'* This understanding of free-
dom was adopted with the Revolutions of 1848 in the historical process;
afterwards, the principle of individuals using their freedom in a balanced
way while living in society began to settle."

According to Kant, freedom occurs in two stages: positive and neg-
ative conceptuality. The concept of negative freedom emphasizes that

1 Aristoteles, Nikhomakhosa, 1113.

2 Immanuel Kant, Pratik Aklin Elestirisi (Ankara: Tirk Felsefe Kurumu Yayinlari, 2009), 90.

3 John Stuart Mill, On Liberty (Ontario: Batoche Books Limited, 2001), 52-3.

Omer Anayurt, Tiirk Anayasa Hukukunda Toplanma Hiirriyeti (Istanbul: Kazanct Hukuk
yaymlari, 1998), 132.

15 flhan Akin, Kamu Hukuku (Istanbul: Beta Yayinlari, 1987), 398.
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the individual’s choice is free from desire and wish. The individuals living
in a world where they cannot determine the causes and consequences are
exposed to heteronomy in the field of objects. However, the will of a think-
ing individual is defined by the mind arising from their freedom, which has
already been born from the mind itself, not by natural causality. The emerg-
ing will is independent of foreign matter, and according to Kant, this state
of independence emerges as negative freedom.'® However, Kant does not
consider the definition of negative freedom sufficient because he believes
that what will set the individual free must be determined by the moral law
guided by the mind. As a result, he introduces the concept of positive free-
dom, which is not based on a foreign cause but on the moral law that orig-
inates from the individual’s mind. In Kant’s own words, “the self-legislation
of purely practical mind is freedom in a positive sense””” In the Kantian
concept of positive freedom, the will that puts the individual into action
becomes the cause that creates the effect. According to Kant, autonomy,
the basis of the individual’s value, emerges when the individual determines
the law that puts them into action.'®

For Isaiah Berlin, freedom is embodied as the distinction between neg-
ative and positive freedom concepts. Negative freedom in the political sense
answers the question: “What is the space in which the subject should be
free to do what they can do or be what they can be without the interference
of other people?”. The answer sought in the concept of positive freedom is,
“What or who is the source of control or interference that can determine
whether someone does this or that?”"

As expressed by Berlin to answer the questions mentioned above,
the concept of negative freedom includes the domination of the individual
on their body and mental structure. It is the individual’s dominance over
their personal property and immediate environment. In other words, it im-
plies the absence of interference; no one interferes with the acts and ac-
tions of the individual, the individual’s ability to make their choices without

16 Bedia Akarsu, Ahlak ngretileri (Istanbul: Remzi Yayinevi, 1982), 187.

7 Kant, Pratik, 38.

% Immanuel Kant, Ahlak Metafiziginin Temellendirilmesi (Ankara: Tiirk Felsefe Kurumu
Yayinlari, 2013), 53-68.

1 Isaiah Berlin, “Two Concepts of Liberty;” Liberal Diistince 12, no. 45 (2007): 61-2.
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being forced or hindered in any way.? On the other hand, the concept of
positive freedom requires more than the intervention of others. Individu-
als should control themselves and actively participate in this dominance.”!
It refers to the individual’s ability to make their own choices and realize
their own will. From this perspective, when it is defined as the freedom
to do something with their own will by the advocates of positive freedom,
rather than being privileged from being under control or being interfered
with by the advocates of positive freedom, it indicates the domination of
the individuals over themselves.

3. Discussion on the Relationship between Rights and Freedom

The concept of right comes to the fore in the historical conceptualization of
freedom. For example, human rights are natural rights necessary for the in-
dividual to establish their existence as a human. The rights to dignity and
decent living conditions are acquired while the individual is in the mother’s
womb.?? In some democratic societies, the realization and maintenance of
human rights are the main reasons for the state’s existence. Rights vary ac-
cording to their content and the authority by which they are protected.

The most common method used in classifying fundamental rights
and freedoms is the “Jellinek Grouping”, developed by Georg Jellinek. Ac-
cordingly, fundamental rights and freedoms are divided into three groups:
negative rights, positive rights, and active rights.® Negative rights (status
nagativus) are individuals’ rights that are inviolable by the state and set
the limits for using these rights. These rights are also called “protective
rights” because they protect the individual against the state. Due to their
nature, they impose an obligation on the state to respect individuals’ rights
and not infringe on them.* On the other hand, positive rights (status posi-
tivus) are the rights that individuals demand from the state. Active rights

2 Fatmagiil Berktay, “Hannah Arendt: Bir Inci Avcisy” in Metafizik ve Politika, eds. Sanem
Yazicioglu Oge, Onay Sézer, and Fiona Tomkinson (Istanbul: Bogazigi Unv. Yaynlari, 2002),
255-72.

21 Fhilip Pettit, Cumhuriyetgilik (Istanbul: Ayrint1 Yaynlar1, 1998), 37-8.

2 Andrew Burrows, English Private Law (Oxford University Press, 2013), 939.

#  Georg Jellinek, UEtat Moderne et son droit, vol. 2 (Paris: Girard et Briére, 1913), 51-7.

# Kemal Gozler, Anayasa Hukukunun Genel Esaslar: (Bursa: Ekin Yayinlari, 2000), 203.
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(status activus) are the rights that enable an individual to participate in state
government.”

Despite the classifications and distinctions made on fundamental
rights, the integrity of freedoms or rights should be considered as a whole.
“Individuals can be free only when they possess all fundamental rights and
freedoms. For an individual to be free, first of all, they undoubtedly must
have negative rights, that is, individual rights”* Individuals with negative
rights are protected against the state through their inviolable rights, which
means the individual’s freedom. For an individual who cannot meet their
shelter and nutrition needs, having these rights will be meaningless com-
pared to someone who maintains their living standards under normal con-
ditions because the individual has not yet reached out to the state to meet
their basic needs. Therefore, an individual should also have political rights
through positive rights, that is, social rights.?’”

The right to do something means that the individual cannot and should
not be prevented from doing it. Because of this, other individuals’ freedom
of action is restricted due to the avoidance obligation imposed on them.?
Indeed, every right limits the freedom of another. To have a right means to
have a just reason to restrict another’s freedom or even to determine how
they should act.”” According to Kuguradi,® who sees freedom as the legal
guarantee of rights, freedoms emerge with the recognition of fundamental
rights by positive law, and fundamental freedoms constitute the legal guar-
antee of fundamental rights. As a natural consequence, social freedoms will
be available in a country to the extent to which these guarantees are found.

Regarding the concept of negative and positive rights in Turkey,
the first part of the second section of the Turkish Constitution determines

»  Anayurt, Tiirk, 69.

% Munci Kapani, Kamu Hiirriyetleri (Ankara: Yetkin Yaylari, 1993), 6-7.

¥ Mehmet Akad, Genel Kamu Hukuku (Istanbul: Der Yayinlari, 2016), 1.

% Barry Gower, “Understanding Rights: An Analysis of A Problem,” in Human Rights, ed.
Frank Ernest Dowrick (Westmead: Teakfield, 1979), 55-8.

»  Herbert Lionel Adolphus Hart, “Are There Any Natural Right?,” in Theories of Rights, ed.
Herbert Lionel Adolphus Hart (New York: Oxford Universty Press, 1992), 82.

% Toanna Kuguradi, “World Problems” From The View-point of Human Rights,” in Philosophy
Facing World Problems, eds. faonna Kuguradi and Nurdan Stimer (Ankara: Philosohhical
Society of Turkey, 1998), 70.
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the “Fundamental Rights and Duties” and their nature and limitations.

In this context, according to Article 12 of the Constitution, “Everyone pos-

sesses inherent fundamental rights and freedoms which are inviolable and

inalienable. Fundamental rights and freedoms also include the duties and

responsibilities of the individual towards society, his family, and others.”
The concept of “negative freedoms”, one of the fundamental rights and

freedoms of individuals, is widely included in the second part of the second

section under the title of “rights and duties of the individual” and guaran-

teed by the Constitution. In this context, the following matters are guaran-

teed and secured:

- personal inviolability, material and spiritual entity of the individual;

- the prohibition of forced labor;

- personal liberty and security;

- privacy and protection of private life;

— freedom of residence and movement;

- freedom of religion and conscience;

- freedom of thought and opinion;

- freedom of expression and dissemination of thought;

- freedom of science and arts;

- provisions on press and publication;

- rights and freedoms of assembly;

- right of property;

- provisions relating to the protection of rights;

- right to prove an allegation;

- protection of fundamental rights and freedoms.

Articles 17-40" of the Constitution and rights and freedoms are neg-
ative rights and impose a negative attitude on the state, the duty of not
interfering and “not shadowing”. Since these rights are supposed to protect
the individual against the state and society, they are also called “protective
rights” These rights are gathered under the title of “rights and duties of
the individual” in the Constitution; therefore, they can also be called “per-
sonal rights” in short.

' Constitution of the Republic of Turkey, 18.10.1982 with Law No. 2709.
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The same guarantee of individuals’ fundamental rights and freedoms
within the scope of “positive freedoms” has been extensively covered in
the third part of the second section of the Constitution under the title of
“rights and duties of the individual”. In this context, the following are guar-
anteed and secured:

- protection of the family and child rights;

- the right and duty of training and education;

- public interest;

- freedom to work and conclude contracts;

- provisions related to labor;

- collective bargaining, right to strike and lockout;
- health, environment, and housing;

- youth and sports;

- right to social security;

— conservation of historical, cultural, and natural wealth;
- protection of art and the artist;

- the extent of social and economic rights.

Positive rights in the Constitution (Article 41-65)* outlined above are
the rights that allow individuals to request a positive behavior, service, or
help from the state. Such rights are also called “right to demand” because
they impose specific duties on the state in the social field and entitle the in-
dividual to request something from the state. As the majority of these rights
are related to the social and economic spheres, and the title of the section of
the Constitution regulating them is “social and economic rights and duties”,
and these rights are the results of the social state understanding, they are
also called “social rights” in short.

In addition, based on the idea that there should be a limit to the indi-
vidual’s rights, the following points are guaranteed in Part 2 (Fundamental
Rights and Duties), Section 1 (General Provisions) of the Constitution:
limitation of basic rights and freedoms;

- non-abuse of fundamental rights and freedoms.

2 Ibid.
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4. The Concept of Fundamental Rights in the Turkish Constitution

Regarding the positive and negative rights in the Constitution of the Re-
public of Turkey® in terms of their content, the negative rights are covered
as follows.

According to the personal inviolability, material, and spiritual entity of
the individual (Article 17), everyone has the right to life and protect and
develop their material and spiritual entity. The law guarantees that the in-
dividual’s physical integrity may not be violated except under medical ne-
cessity and in cases prescribed by law. They may not be subject to scientific
or medical experiments without their consent. No one shall be subjected to
torture or ill-treatment; no one shall be subjected to penalty or treatment
incompatible with human dignity. The prohibition of forced labor (Arti-
cle 18) states that no one may be required to perform forced labor. Unpaid
compulsory work is prohibited.

Personal liberty and security (Article 19) guarantees that everyone has
the right to enjoy personal liberty and security. No one may be deprived of
their liberty except in the following cases where procedure and conditions
are prescribed by law: execution of sentences restricting liberty and the im-
plementation of security measures decided by courts, apprehension or de-
tention of a person as a result of a court order or as a result of an obligation
upon him designated by law; execution of an order for the educational su-
pervision of a minor or for bringing him before the competent authority;
execution of measures taken in conformity with the relevant legal provision
for the treatment, education, or correction in institutions of a person of un-
sound mind, an alcoholic or drug addict or vagrant, or a person spreading
contagious diseases, when such persons constitute a danger to the public;
apprehension or detention of a person who enters or attempts to enter il-
legally into the country or concerning whom a deportation or extradition
order has been issued.

Privacy of the individual’s life (Article 20) guarantees that everyone has
the right to demand respect for their private and family life. Privacy of indi-
vidual and family life may not be violated. In this context, the inviolability
of residence and freedom of communication is also included, along with
private life. Freedom of residence and movement (Article 23) guarantees

¥ Ibid.
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everyone the right to freedom of residence and movement. Freedom of reli-
gion and conscience (Article 24) ensures everyone has the right to freedom
of conscience, religious belief, and conviction. Acts of worship, religious
services, and ceremonies may be conducted freely, provided they are not
exercised to violate the indivisible integrity of the State with its territory
and nation, endanger the existence of the democratic and secular republic
based on human rights. No one may be compelled to worship, participate
in religious ceremonies and rites, reveal religious beliefs and convictions,
or be blamed or accused because of their religious beliefs and convictions.

Freedom of thought and opinion (Article 25) guarantees everyone
the right to freedom of thought and opinion. No one may be compelled
to reveal their thoughts and opinions for any reason or purpose, nor shall
anyone be blamed or accused on account of their thoughts and opinions.
Freedom of expression and dissemination of thought (Article 26) expresses
that everyone has the right to express and disseminate their thought and
opinions by speech, in writing or pictures, or through other media, indi-
vidually or collectively. Freedom of science and arts (Article 27) states that
everyone has the right to study and teach freely, explain and disseminate
science and arts, and conduct research in these fields. Freedom of the press
(Article 28) states that the press is free and may not be censored. Establish-
ing a printing house may not be subject to prior permission and the deposit
of a financial guarantee. The State shall take the necessary measures to en-
sure the freedom of the press and freedom of information.

Rights and freedoms of assembly (Article 33) states that everyone has
the right to form associations without prior permission and is free to be-
come a member or withdraw from their membership. No one may be com-
pelled to become or remain a member of an association. The right to hold
meetings and demonstration marches (Article 34) guarantees that everyone
has the right to hold unarmed and peaceful meetings and demonstration
marches without prior permission. The right of property (Article 35) guar-
antees everyone the right to own and inherit property. These rights may be
limited by law only because of public interest. The exercise of the right to
own property may not be in contravention of the public interest.

Regarding the provisions relating to the protection of rights, the free-
dom to claim rights (Article 36) guarantees that everyone has the right to
litigation, either as a plaintiff or defendant, before the courts through lawful

74 Review of European and Comparative Law | 2024 Vol. 56, No. 1
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means and procedure. No court may refuse to hear a case within its juris-
diction. The guarantee of a lawful judge (Article 37) states that no one may
be tried by any judicial authority other than the legally designated court.
Extraordinary tribunals with jurisdiction that would remove a person from
the jurisdiction of their legally designated court may not be established.
Principles relating to offences and penalties (Article 38) guarantee that no
one may be punished for any act which did not constitute a criminal of-
fence under the law in force at the time it was committed; no one may be
given a heavier penalty for an offence than the penalty applicable at the time
when the offence was committed.

The right to prove an allegation (Article 39) guarantees that the de-
fendant has the right to prove the allegations in libel and defamation suits
involving allegations against persons in the public service in connection
with their functions or services. Protection of fundamental rights and free-
doms (Article 40) guarantees that anyone whose constitutional rights and
freedoms are violated has the right to request prompt access to competent
authorities.

Regarding the positive rights in the Constitution of the Republic of
Turkey:

Protection of the family and the child’s rights (Article 41) states that
the family is the foundation of Turkish society and is based on equality
between spouses. The State shall take the necessary measures and establish
the organization to ensure the peace and welfare of the family, especially
the protection of the mother and children, and for family planning educa-
tion and application.

Right and duty of training and education (Article 42) determines
the form of education and training, stating that no one may be deprived
of the right to learning and education. The scope of the right to educa-
tion shall be defined and regulated by law. Training and education shall be
conducted under the supervision and control of the State, in the light of
contemporary science, in line with the principles and reforms of Atatiirk.
Institutions of training and education contravening these provisions shall
not be established.

Utilization of the coasts (Article 43) among public interest states that
the coasts are under the sovereignty and at the disposal of the State. Public
interest shall be prioritized in utilizing the sea coast, lake shores or river
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banks, and the coastal strip along the sea and lakes. Regarding land own-
ership (Article 44), the State shall take the necessary measures to main-
tain and develop efficient land cultivation, prevent its loss through erosion,
and provide land to farmers with insufficient or no land. For this purpose,
the law may define the size of appropriate land units according to different
agricultural regions and types of farming. Lands distributed for this pur-
pose may neither be divided nor be transferred to others, except through
inheritance. They shall be cultivated only by farmers, to whom they have
been distributed, and their heirs. The principles relating to the recovery by
the State of the land thus distributed in the event of loss of these conditions
shall be prescribed by law. Regarding the protection of agriculture, animal
husbandry, and persons engaged in these activities (Article 45), the State
shall assist farmers and livestock breeders in acquiring machinery, equip-
ment, and other inputs in order to prevent improper use and destruction of
agricultural land, meadows, and pastures and to increase crops and livestock
production according to the principles of agricultural planning. Expropria-
tion (Article 46) entitles the state and public corporations, where the public
interest requires it, to expropriate privately owned real estate wholly or in
part or impose administrative servitude on it according to the principles
and procedures prescribed by law, provided that compensation is paid in
advance. Nationalization and privatization, as the last item in the expro-
priation article within the scope of positive rights (Article 47), states that
private enterprises performing public service may be nationalized when
the exigencies require this of public interest. As seen in an article such as
expropriation, which requires the state’s intervention in individual rights
and freedoms, creating social benefit emerges as the primary objective.

Freedom to work and conclude contracts (Article 48) ensures that
everyone has the freedom to work and conclude contracts in the field of
their choice. The establishment of private enterprises is free.

Regarding provisions relating to labor, rights, and duty to work (Article
49), work is everyone’s right and duty. The State shall take the necessary
measures to raise workers” standard of living, protect them by improving
the general conditions of labor, promote labor, and create suitable econom-
ic conditions to prevent unemployment. According to working conditions
and the right to rest and leisure (Article 50), no one may be required to
perform work unsuited to their age, sex, and capacity. Minors, women, and
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persons with physical or mental disabilities shall enjoy special protection
concerning working conditions. The right to organize labor unions (Ar-
ticle 51) provides workers and employers the right to form labor unions
and employers’ associations, and higher organizations, without prior per-
mission, to safeguard and develop their economic and social rights and
the interests of their members in their labor relations. Everyone shall be
free to become a member of or withdraw from membership in a union. Re-
garding collective bargaining, the right to strike and lockout, and the right
of collective bargaining (Article 53), workers and employers have the right
to conclude collective bargaining agreements reciprocally to regulate their
economic and social position and work conditions. The right to strike and
lockout (Article 54) gives workers the right to strike if a dispute arises dur-
ing the collective bargaining process; procedures and conditions governing
the exercise of this right and the employer’s recourse to a lockout, the scope
of both actions and any exceptions to which they are subject to be regulated
by law. However, the provision: “The right to strike, and lockout may not
be exercised in a manner contrary to the principle of goodwill to the detri-
ment of society, and a manner damaging national wealth” is added consid-
ering the commonwealth.

Regarding the guarantee of a fair wage (Article 55), wages shall be paid
in return for work. The State shall take the necessary measures to ensure
that workers earn a fair wage suitable for their work and enjoy other social
benefits. The country’s economic and social conditions shall be considered
in determining the minimum wage.

Regarding health services and conservation of the environment (Arti-
cle 56) under Health, the Environment, and Housing, everyone has the right
to live in a healthy, balanced environment. It is the duty of the State and
the citizens to improve the natural environment and prevent environmen-
tal pollution. With the right to housing (Article 57), the state shall take
measures to meet the housing needs within the framework of a plan that
takes into account the characteristics of cities and environmental condi-
tions and supports community housing projects.

Regarding the protection of youth (Article 58), under Youth and Sports,
the State shall take measures to ensure the training and development of
youth to whose keeping our State, independence, and our Republic are en-
trusted, in the light of contemporary science, in line with the principles and
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reforms of Atatiirk, and opposition to ideas aiming at the destruction of
the indivisible integrity of the State with its territory and nation; regarding
the development and strengthening of Sports (Article 59), the State shall
take measures to develop the physical and mental health of Turkish citizens
of all ages, and encourage the spread of sports among the masses. The State
shall protect successful athletes.

Regarding the right to social security under Social Security Rights
(Article 60), everyone has the right to social security. The State shall take
the necessary measures and establish an organization to provide social se-
curity. Within the scope of persons requiring special protection in the field
of social security (Article 61), the State shall protect the widows and or-
phans of those killed in war and the line of duty, together with the dis-
abled and war veterans, and ensure that they enjoy a decent standard of
living. Regarding Turkish nationals working abroad (Article 62), the State
shall take the necessary measures to ensure family unity, the education of
the children, the cultural needs, and the social security of Turkish nationals
working abroad. It shall take the necessary measures to safeguard their ties
with the country and to help them on their return home.

With the conservation of historical, cultural, and natural wealth (Ar-
ticle 63), the State shall ensure the conservation of the historical, cultural,
and natural assets and wealth and take supporting and promoting meas-
ures towards this end. Any limitations to be imposed on such assets and
wealth which are privately owned and the compensation and exemptions
to be accorded to the owners of such, as a result of these limitations, shall
be regulated by law.

With the protection of arts and artists (Article 64), the State shall pro-
tect artistic activities and artists. The State shall take the necessary meas-
ures to protect, promote and support works of art and artists and encourage
the spread of art appreciation. The extent of social and economic rights (Ar-
ticle 65) states that the State shall fulfil its duties as laid down in the Con-
stitution in the social and economic fields within the limits of its financial
resources, considering the maintenance of economic stability.

It should be noted that the sections on fundamental rights and free-
doms were designed in response to liberal constitutionalism, which seeks
to protect the individual from political power. Within this understanding,
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the instinct to protect the state against society and the individual, and
sometimes the society against the individual, is clearly dominant.

However, considering that there should be a limit to the individual’s
rights, Article 13 of the Constitution states that:

Fundamental rights and freedoms may be restricted by law, in conform-
ity with the letter and spirit of the Constitution, to safeguard the indivisi-
ble integrity of the State with its territory and nation, national sovereignty,
the Republic, national security, public order, general peace, the public inter-
est public morals and public health, and also for specific reasons outlined
in the relevant articles of the Constitution. General and specific grounds
for restrictions of fundamental rights and freedoms may not conflict with
the requirements of the democratic order of society, the secular Republic,
and the principle of proportionality.

Thus, the Constitution paves the way for the limitations made/to be
made on the individual’s rights and determines the boundary of this limi-
tation.

Again, it is stated within the scope of Article 14 of the Constitution,
in order to prevent the abuse of the rights guaranteed by the individuals
through the Constitution,

None of the rights and freedoms embodied in the Constitution may
be exercised to violate the indivisible integrity of the State with its territory
and nation, of endangering the existence of the Turkish State and Repub-
lic, of destroying fundamental rights and freedoms, of placing the govern-
ment of the State under the control of an individual or a group of people,
or establishing the hegemony of one social class over others, or creating
discrimination based on language, race, religion or sect, or of establishing
by any other means a system of government based on these concepts and
ideas. Sanctions to be applied against those who violate these prohibitions
and those who incite and provoke others to the same end shall be deter-
mined by law.

The aim here is to refrain from sacrificing the state’s general principles
and foundations for individual rights.

5. Conclusion

Individual freedoms, closely related to economic freedom, have begun to
be interpreted in a way that the state should produce solutions/actively
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intervene as a higher power in the face of the problems faced by liberal
thought.** The understanding of liberal freedoms is also divided into two
different channels in this context. The first one makes sense of itself through
the absence of oppression, and the other may impose some obligations
on other individuals or the state. Although negative and positive freedom
concepts are the products of different structural and intellectual processes,
they do not have to be in an existential opposition, as Berlin emphasized.
The reason is that political and civil rights, which result from the negative
conception of freedom, are established and used in society, and individuals
need the positive exercise of power by the state to benefit from these rights.

If we examine the section of the Constitution of the Republic of Turkey
devoted to the concept of rights, we will see that it includes both negative
and positive freedoms. This portrayal of the concept of freedom imposes
negative functions on the concept by limiting the practical sphere of the in-
strument of power, which we call the state;* it also includes the positive
functions that protect the right of the individual to make demands from
the state.

In addition, the Constitution of the Republic of Turkey, as a regime of
freedoms, has limited the rights of freedom within a rigid and strict set of
rules in Articles 13-14, which is conducive to creating a potential danger
that the practices of the legislature and the executive will reinforce the re-
actionary behavior of the constitution makers.

It exposes fundamental rights and freedoms to the arbitrary exercise
of the legislator through a general limitation provision (Article 13) that is
broad in content, and it also exposes them to a second limitation through
the specific limitation grounds contained in the articles to which they be-
long. Article 14 of the Constitution creates an additional safety measure for
the possibility of abuse of fundamental rights and freedoms, undermining
the accessibility of fundamental rights and freedoms within a democratic,
pluralistic social structure under the 1982 Constitution.

Setting the grounds for restriction within the framework of concepts
such as “national sovereignty, national security, public safety, public order,

**  Norman Barry, Modern Siyaset Teorisi (Ankara: Liberte Yayinlari, 2018), 2.
% Terry Caslin, “Ekonomi ve Devlet,” in Liberalizm, Refah Devleti, Elestiriler, ed. Kemali Sayba-
sth (Istanbul: Baglam Yayinlari, 1993), 293.
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public interest, public morality, public health, etc, the meaning of which is
arbitrary and can be interpreted in any way, expands the discretion of polit-
ical decision-making bodies. At the same time, the decisions of the admin-
istrative courts and the Constitutional Court, which are tasked with pro-
tecting the individual, the supremacy of law, and the Constitution against
judicial and administrative actions, will inevitably be subject to political
fluctuations.

The definition of fundamental rights and the category of fundamental
rights in the 1982 Constitution are formed according to the principles of
modern constitutionalism; however, when it comes to the limitation of fun-
damental rights and freedoms, the 1982 Constitution introduced extensive
grounds, means, and methods of limitation. Thus, the exercise of freedoms
is left to the discretion and mercy of the political powers; the constitutional
judicial system, the activation of which is subject to demanding conditions,
is weak and insufficient to prevent violations. And individuals can be free
only within the framework established by laws or governments.
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