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Keywords: Abstract: This article analyzes the importance of the prohibi-
sexual orientation, tion of discrimination based on sexual orientation in light of
prohibition, the primary and secondary legislation of the European Union,
discrimination, as well as the case law of the Court of Justice of the European
European Union Union and the European Court of Human Rights. In the con-

text of human rights protection, the prohibition of discrimina-
tion based on sexual orientation is a key element of modern
judicial rulings in Europe. Both the Court of Justice of the Euro-
pean Union (CJEU) and the European Court of Human Rights
(ECtHR) play crucial roles in shaping the standards for the pro-
tection of LGBT+ persons by interpreting legal provisions and
issuing judgments that influence national legislation. Both in-
stitutions emphasize the importance of equal treatment within
the framework of human rights, and their rulings contribute to
the elimination of prejudice and discrimination. The analysis of
the case law of the CJEU and ECtHR demonstrates how LGBT+
rights are integrated into the broader context of human rights
protection, which in the long term may lead to changes in so-
cial norms and legislation in member states. The prohibition of
discrimination, including on the grounds of sexual orientation,
undoubtedly constitutes one of the main social and economic
objectives of the European Union. This is reflected in the in-
corporation of this matter into EU primary law, secondary law,
and CJEU jurisprudence. The Treaty on the European Union
(TEU) and the Treaty on the Functioning of the European
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Union (TFEU) identify equality as one of the Union’s values,
mandate its promotion, and call for combating all forms of
discrimination, prohibiting discrimination based on specified
criteria. Furthermore, national measures can be examined in
light of the treaty provisions only to the extent that they apply
to situations not covered by the treaty’s specific anti-discrim-
ination provisions. The author proposes the following theses:
firstly, an analysis of CJEU case law reveals a noticeable disso-
nance between the application of national regulations by mem-
ber states and EU law in the examined area, which significantly
complicates the practical implementation of the prohibition
of discrimination based on sexual orientation. Discrepancies
mainly arise in national law due to improper drafting of nation-
al legal provisions or their erroneous interpretation by relevant
national authorities. In particular, the author compares the reg-
ulations of member states with Council Directive 2000/78/EC
establishing a general framework for equal treatment in em-
ployment and occupation. An analysis of the directive’s content,
considering its interpretation by the CJEU, leads to the con-
clusion that member states implement the directive incorrect-
ly, and the level of protection against discrimination based on
sexual orientation is insufficient compared to the requirements
of EU law. Member states are obliged to comply with EU law,
which includes not only the duty of state authorities to respect
directly applicable acts or implement them into national law but
also the obligation to interpret and apply national law in accord-
ance with the requirements of EU law. The second thesis results
from the analysis of CJEU case law regarding the prohibition of
discrimination based on sexual orientation. Although anti-dis-
crimination directives form the foundation of the European
Union’s anti-discrimination system, particularly in the areas
of employment and occupation, the phenomenon of unequal
treatment also occurs in other spheres such as access to goods
and services or education. This necessitates the adoption of
comprehensive legal measures to effectively combat discrimina-
tion. The study employs a comparative legal method, involving
a comparative analysis of the legal acts of EU member states
and the European Union regarding the prohibition of discrimi-
nation based on sexual orientation. The comparison of EU acts
and national norms reveals the extent of the implementation of
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the provisions of EU law in this area within the legal systems
of EU member states. The aim of this analysis is, among oth-
er things, to diagnose areas where these states have improperly
implemented provisions of EU law or have incorrectly inter-
preted them. However, due to the limited amount of case law in
this area, the author has limited the analysis to a few judgments.
The second method applied is the analysis of the case law of
the CJEU. Its rulings constitute a significant part of the study,
compelling the author to use the comparative method to ana-
lyse judgments based on the same or similar legal grounds in
analogous circumstances within the framework of the prohibi-
tion of discrimination based on sexual orientation.

1. 'The Essence and Legal Basis of the Prohibition of Discrimination

The unquestioned foundation of the European Union is the general princi-
ple of equality, understood as the mandate for equal treatment in a positive
sense or as the prohibition of discrimination in a negative sense. The Treaty
on European Union (TEU") and the Treaty on the Functioning of the Euro-
pean Union (TFEU) identify equality as one of the Union’s values (Article 2
TEU), mandate its promotion and the combating of all discrimination (Ar-
ticles 8 and 10 TFEU?), and prohibit discrimination based on the criteria
specified in them (Articles 18 and 19 TFEU).?

Initially, EU treaties only contained references to the prohibition of dis-
crimination based on nationality within the context of internal market free-
doms.* After the adoption of the Maastricht Treaty (TEU), the principle of
equal treatment began to evolve and was linked to the concept of European
Union citizenship.’ Today, the prohibition of discrimination is classified as

! The Treaty on European Union, consolidated version (O.J.E.C. C326, 26 October 2012).

2 The Treaty on the Functioning of the European Union, consolidated version (O.J.E.C. C326,
26 October 2012).

*  Elise Muir, EU Equality Law: The First Fundamental Rights Policy of the EU (Oxford: Oxford
University Press, 2018), 15.

4 Sandra Fredman, “Transformation or Dilution: Fundamental Rights in the EU Social Space,”
European Law Journal 12, no. 1 (2006): 41 et seq.

> Stefan Kadelbach, “Union Citizenship,” in The Evolution of EU Law, eds. Paul Craig and
Grainne de Burca (Oxford: Oxford University Press, 2018), 465 et seq.; Paul O'Neill and
Susan R. Sandler, “The EU Citizenship Acquis and the Court of Justice: Citizenship Vigilante
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a principle underpinning the protection of individual rights within the Eu-
ropean Union (EU). The scope of this prohibition has been expanded in
subsequent EU amending treaties, secondary legislation, and the case law
of the CJEU, categorizing it as a general principle of law. The Court of Jus-
tice has stated in numerous rulings that “the prohibitions of discrimination
provided for in the treaty are specific expressions of the general principle of
equality, which is one of the fundamental principles of EU law;” and that
fundamental rights include the principle of non-discrimination, meaning
that different treatment of comparable situations is not permissible unless
the difference is objectively justified.®

The prohibition of discrimination based on sexual orientation is en-
shrined in both primary legislation (Article 21 of the Charter of Funda-
mental Rights,” Articles 10 and 19 TFEU) and secondary legislation of
the EU (Council Directive 2000/78/EC,'° Council Directive 2000/43/EC"?).
However, it was the Amsterdam Treaty'? that led to the adoption of legal
measures aimed at preventing such discrimination.”” The TFEU establishes

or Merely Vigilant Treaty Guardian?,” Richmond Journal of Global Law and Business 7, no. 3

(2008): 205.

Anna Zawidzka-Lojek, Zakaz dyskryminacji ze wzgledu na wiek w prawie Unii Europejskiej

(Warsaw: Instytut Wydawniczy EuroPrawo, 2013), 95; Andrea Biondi and Paul Everson, Eu-

ropean Union Law: A Very Short Introduction (Oxford: Oxford University Press, 2016), 41

et seq.

Justyna Maliszewska-Nienartowicz, “Rola zasady réwnosci w prawie Wspolnoty/Unii Eu-

ropejskiej,” Studia Europejskie, no. 4 (2011): 73; Tamara Hervey and Jeff Kenner, Economic

and Social Rights under the EU Charter of Fundamental Rights: A Legal and Comparative

Analysis (Cambridge: Cambridge University Press, 2016), 98.

§  CJEU Judgment of 12 December 2002, Angel Rodriguez Caballero v. Fondo de Garantfa
Salarial (Fogasa), Case C-442/00, ECLI:EU:C:2002:752, para. 32; Nigel Foster, Foster on EU
Law (Oxford: Oxford University Press, 2017), 126.

o EU (2000) Charter of Fundamental Rights of the European Union, 2000/C361/01, 7 Decem-
ber 2000.

1 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for

equal treatment in employment and occupation (O.J.E.C. L303, 02 December 2000), 16.

Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treat-

ment between persons irrespective of racial or ethnic origin (O.J.E.C. L180, 19 July 2000).

Amsterdam Treaty amending the Treaty on European Union, the Treaties establishing

the European Communities, and related acts (O.J.E.C. C340, 10 November 1997).

* Robin Allen, QC, “Article 13, Evolution and Current Contexts,” in Equality Law in an En-
larged European Union: Understanding the Article 13 Directives, ed. Helen Meenan (Cam-
bridge: Cambridge University Press, 2007), 44-5.
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not only the prohibition of discrimination based on nationality but also
empowers the Council of the European Union to take appropriate action
to combat discrimination based on sex, racial or ethnic origin, religion or
belief, disability, age, and sexual orientation (Article 10 TFEU). This pro-
vision does not have direct effect'* and therefore cannot be the source of
individual rights.

Article 19 TFEU (Article 13 of the EC Treaty) provides the basis for
adopting key directives in the area of secondary legislation." In practice, as
an enabling provision'® granting the Union the competence to adopt legal
regulations to implement treaty provisions on the prohibition of discrim-
ination, it empowered the Council of the EU to adopt, through a special
legislative procedure and with the consent of the European Parliament,
the necessary measures to combat discrimination based on the follow-
ing criteria: sex, racial or ethnic origin, religion or belief, disability, age,
and sexual orientation.” Council Directive 2000/78/EC, which includes
the prohibition of discrimination based on these criteria, prohibits its ap-
plication solely in the areas of employment, work, and vocational training.
The directive’s scope includes the public and private sectors, including pub-
lic authorities."

Melania Skalik, “Prawnomigdzynarodowe instrumenty ochrony oséb LGBT. Wybrane
zagadnienia,” Student Journal of Law, Administration and Economics 44, (2023): 79-94, ac-
cessed July 5, 2024, https://repozytorium.uni.wroc.pl/Content/139887/PDF/06_M_Skalik
Prawnomiedzynarodowe_instrumenty_ochrony_osob_LGBT_Wybrane_zagadnienia.pdf.
Pursuant to Article 19 TFEU, directives of key importance for shaping the EU anti-dis-
crimination acquis were adopted: Directive 2000/43/EC on equal treatment irrespective of
racial or ethnic origin (O.J.E.C. L180, 19 July 2000), 22 Directive 2000/78/EC on equal treat-
ment in employment and occupation (O.J.E.C. L303, 2 December 2000), 16), and Directive
2004/113/EC, implementing the principle of equal treatment between men and women in
the access to and supply of goods and services (O.J.E.C. L373, 21 December 2004), 37; Lina
Papadopoulou, Sexual Orientation and Gender Identity Law in the European Union and Its
Court of Justice (London: Routledge 2021), 43 et seq.

Andrzej Wrébel, ed., Traktat o funkcjonowaniu Unii Europejskiej. Komentarz. Tom 1 (War-

saw: 2012), 405.

17" Hamza Darbouche and Adriana R.H. van den Bos, The Law of the European Union: A Com-
prehensive Study (Abington: Routledge, 2019), 55-7; Miguel Eduardo da Costa, “Sexual Ori-
entation Discrimination: A Global Perspective,” International Journal of Human Rights, no. 4
(2020): 15-30

'8 Biondi and Everson, European Union Law, 43-4; Brian W. O’Brien, “The Scope of EU

Anti-Discrimination Law: A Comparative Perspective,” European Law Review 46, no. 1
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It is worth emphasising, however, that while anti-discrimination cri-
teria such as nationality, sex, and age had the status of general principles
of EU law, sexual orientation did not hold this status.” The inclusion of
the prohibition of discrimination based on sexual orientation in Article 21
of the Charter of Fundamental Rights (CFR), combined with its binding
force, created a certain dualism in the sources of fundamental rights pro-
tection in EU law. On one hand, fundamental rights are general principles
of law,” but on the other hand, their character was not unequivocally de-
fined in the Charter itself. This interpretative crisis appears to have been
resolved with the Court’s position confirming that the prohibition in Ar-
ticle 21(1) CFR independently grants individuals a right they can directly
invoke in disputes concerning areas covered by Union law.*! However, doc-
trinal positions remain divided.”

In comparison to Article 10 of the TFEU, the Charter expands
the grounds for the prohibition of discrimination to include sex, race, col-
our, ethnic or social origin, genetic straits, language, religion or belief, po-
litical or any other opinion, membership of a national minority, property,
birth, disability, age, and sexual orientation (Article 21 of the CFR).* Un-

(2021): 78-81.

Anna Pudlo, “Charakter zakazu dyskryminacji ze wzgledu na orientacje seksualng w prawie
UE,” Roczniki Administracji i Prawa 16, no. 1 (2016): 49 et seq.; Walter Kalin, The Impact of
the Charter of Fundamental Rights on EU Law (Oxford: Hart Publishing, 2018), 102.

Mark Bell, “The Principle of Equal Treatment: Widening and Deepening,” in The Evolution
of EU Law, eds. Paul Craig and Grdinne De Burca (Oxford: Oxford University Press, 2011),
626 et seq.

CJEU Judgment of 15 January 2014, Association de médiation socjale v. Union locale des
syndicats CGT, Hichem Laboubi, Union départementale CGT des Bouches-du-Rhone,
Confédération générale du travail (CGT), Case C-176/12, ECLL:EU:C:2014:2, para. 47. See:
Anna Pudlo-Jaremek, “Zakaz dyskryminacji ze wzgledu na orientacje seksualng w prawie
UE po wyroku TSUE w sprawie Egenberger;” Roczniki Administracji i Prawa 20, no. 2 (2020):
72 et seq.

Elise Muir, “The Essence of the Fundamental Right to Equal Treatment: Back to the Origins,”
German Law Journal 20, no. 6 (2019): 818 et seq.; Eleni Frantziou, The Horizontal Effect of
Fundamental Rights in the European Union: A Constitutional Analysis (Oxford: Oxford Uni-
versity Press, 2019), 90.

Jonathan Bishop, The Prohibition of Discrimination in the EU: Comparative Perspectives
(London: European Union Agency for Fundamental Rights, 2021), 20-5; Hamza Darbouche
and Adriana R.H. van den Bos, The Charter of Fundamental Rights of the European Union:
A Commentary (Oxford: Hart Publishing, 2020), 150 et seq.
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like Article 19 of the TFEU, which provides an exhaustive list of grounds
for prohibition, Article 21 of the CFR contains an open-ended list of pro-
hibited grounds for discrimination and does not include a hierarchy of rea-
sons.”* This grants entities the same right to equal treatment. Therefore,
it seems reasonable to extend the prohibition of discrimination based on
sexual orientation beyond the field of employment. There is no justification
for differentiating between persons discriminated against on the grounds
of sexual orientation and those discriminated against on racial or ethnic
grounds, who enjoy protection not only in the field of employment but
also in education, social protection (including access to social security and
healthcare), social benefits, and access to goods and services.”

The need to harmonize the legal protection system and, consequently
to adopt further regulations concerning the prevention of discrimination
based on various grounds has been recognized at the level of EU legislative
bodies. This recognition resulted in the proposal for a Council Directive on
implementing the principle of equal treatment of persons irrespective of re-
ligion or belief, disability, age, or sexual orientation,? adopted by the Com-
mittee on European Affairs on July 8, 2016.” The aim of adopting the new
equality directive is to establish a framework for combating discrimination
based on religion or belief, disability, age, or sexual orientation, “which is in-
tended to ensure the implementation of the principle of equal treatment in
Member States in areas other than employment and work.”*® Thus, the pro-
hibition of discrimination based on sexual orientation should be extended
to ensure protection beyond employment and include access to goods and
services, in the same manner as for persons discriminated against on racial

# Nigel Foster, European Union Law (Oxford: Oxford University Press, 2019), 134-6.

Diana Schiek, European Union Non-Discrimination Law and Intersectionality: Investigating

the Intersection of Protected Grounds (Abington: Routledge, 2018), 112-5.

% Anna Sledziniska-Simon, “Zasada réwnosci i zasada niedyskryminacji w prawie Unii Eu-

ropejskiej,” Studia BAS 26, no. 2 (2011): 72.

European Commission, “Proposal for a Council Directive on Implementing the Principle of

Equal Treatment,” Brussels 2016, 1.

*  Anna Zawidzka-Lojek, Opinion on the Position of the Polish Government Regarding the Eu-
ropean Commission’s Proposal of 4 July 2008 for a Council Directive on the Implementation of
the Principle of Equal Treatment of Persons Irrespective of Religion or Belief, Disability, Age, or
Sexual Orientation, Warsaw 2016, 5; Council of the European Union, “Outcome of Proceed-
ings of the Council Meeting,” Brussels 2016, 5.
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or ethnic grounds.”” However, several Member States have decided to go
beyond the requirements of EU law and have extended protection beyond
the workplace. This ensures that lesbians, gays, bisexuals, and transgender
persons (LGBT) are protected in many other areas of social life, such as
education, social protection, social security and healthcare, and access to
goods and services, including housing. In eight Member States (Belgium,
Bulgaria, Germany, Spain, Austria, Romania, Slovenia, and Slovakia), an-
ti-discrimination laws regarding sexual orientation cover not only employ-
ment but also additional areas specified in the Racial Equality Directive.*
In ten Member States (Latvia, Lithuania, Hungary, the Czech Republic,
Ireland, Luxembourg, the Netherlands, Finland, Sweden, and the United
Kingdom), anti-discrimination laws have been partially extended to cov-
er other areas beyond employment.”’ In contrast, in Denmark, Estonia,
Greece, France, Italy, Cyprus, Malta, and Poland, anti-discrimination laws
cover only the areas specified in the Directive on equal treatment in em-
ployment and work.*

An additional reinforcement in this area is the obligation of Member
States to implement Council Directive 2024/1499 of May 7, 2024, on stand-
ards regarding the functioning of equality Dobies (...),”* which requires
them to enact the necessary legislative, executive, and administrative provi-
sions to set minimum requirements for the operation of bodies supporting
equal treatment. This aims to increase their effectiveness and ensure their
independence, thus strengthening the application of the principle of equal
treatment, as derived from Council Directive 2000/78/EC, among others.
Most anti-discrimination directives require Member States to designate

»  Schiek, European Union Non-Discrimination Law, 112-5.

European Union Agency for Fundamental Rights, “Comparative Analysis of Anti-Discrim-

ination Laws in Europe,” Vienna 2021, 30.

' European Commission, “Report on the Implementation of the Racial Equality Directive,”
Brussels 2019, 18.

2 Bishop, The Prohibition of Discrimination in the EU, 20.

¥ Council Directive 2024/1499 of 7 May 2024 on the Standards for the Operation of Equality
Bodies in the Field of Equal Treatment Irrespective of Racial or Ethnic Origin, Equal Treat-
ment in Employment and Occupation Irrespective of Religion or Belief, Disability, Age, or
Sexual Orientation, Equal Treatment of Women and Men in Social Security Matters, and in
Access to and Provision of Goods and Services, and Amending Directives 2000/43/EC and
2004/113/EC (O.J.E.C. L1499, 29 May 2024).
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a body or bodies responsible for promoting equal treatment,* including
analyzing, monitoring, and supporting equal treatment of all persons with-
out discrimination on grounds covered by the respective directives.” How-
ever, such a requirement was not included in Council Directive 2000/78/
EC. Although it does not mandate Member States to designate equality
bodies to address issues within its scope, in most Member States, equali-
ty bodies have competencies in these matters under national law.** Nev-
ertheless, this is not the case in all Member States, which leads to varying
levels of protection against discrimination in areas covered by this direc-
tive across the Union. Therefore, Council Directive 2024/1499 should ap-
ply to the work of equality bodies in matters within the scope of Directive
2000/78/EC. The minimum requirements set out in this directive pertain
solely to the functioning of equality bodies and should not extend beyond
its material and personal scope.

It should be emphasized that the existing anti-discrimination directives
form the basis of the EU’s system for combating discrimination, primarily
in the fields of employment and work. However, issues of unequal treat-
ment still persist in many other areas, such as education, access to goods
and services, and healthcare. In the EU legal system, except for the sphere
of employment, there is no uniform minimum level of protection for enti-
ties affected by discriminatory actions, which negatively impacts decisions
in individual Member States.

2. CaseLaw

Finally, the prohibition of discrimination based on sexual orientation, as
an aspect of human rights protection, is reflected in the Universal Decla-
ration of Human Rights.”” Although this declaration does not explicitly
list sexual orientation as a protected category, Article 2 clearly emphasizes

*  Such an obligation is provided for in Directives 2000/43/EC, 2004/113/EC, 2006/54/EC, and
2010/41/EU.

% European Union Agency for Fundamental Rights, “Comparative Study on Equality Bodies,”

Vienna 2020, 10.

Schiek, European Union Non-Discrimination Law, 67.

7 Eric Heinze, “Sexual Orientation and International Law: A Study in the Manufacture of
Cross-Cultural ‘Sensitivity,” Michigan Journal of International Law Michigan Journal of Inter-
national Law 22, no. 2 (2001): 285.
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equality and protection against all forms of discrimination. This indicates
that all people should be treated equally, regardless of personal or social
differences, which includes sexual orientation. Similarly, the Internation-
al Covenant on Civil and Political Rights (ICCPR) expands protections
against discrimination in international law. The United Nations Human
Rights Committee, responsible for monitoring ICCPR compliance, has un-
derscored that the term “other status” in Article 26 includes sexual orienta-
tion, effectively establishing a prohibition of discrimination on this ground.
In the well-known 1994 Toonen v. Australia judgment,*® a human rights
activist challenged Tasmanias laws criminalising consensual homosexual
acts among adults, arguing that these laws violated his rights to privacy and
non-discrimination under the ICCPR. The UN Human Rights Committee
sided with Toonen, finding that Tasmania’s criminalization of homosexual
acts indeed infringed on Article 17 of the ICCPR, which protects the right to
privacy. Notably, the Committee also ruled that Article 26, which prohibits
discrimination based on “other status,” includes sexual orientation.

This decision interpreted sexual orientation as a characteristic protect-
ed against unequal treatment in international law. The Committee empha-
sized that public morality could not justify limiting fundamental human
rights, such as the right to privacy and the prohibition of discrimination
against homosexual individuals. They noted that penalizing intimate rela-
tions, even if driven by social or religious norms, constitutes unwarranted
interference in individuals’ private lives. As a result of this ruling, Australia
was obligated to revoke criminal laws targeting homosexual individuals,
and Tasmania ultimately became the last state in the country to decriminal-
ize homosexuality in 1997. The Toonen v. Australia decision was ground-
breaking, as it set a precedent for LGBT+ rights protection within interna-
tional human rights frameworks. This decision influenced other countries
to adopt an approach recognizing sexual orientation as a protected charac-
teristic, impacting subsequent international human rights case law.

In the European context, the European Convention on Human Rights
(ECtHR)* plays a key role in establishing legal standards on this issue.
Although the Convention does not explicitly list sexual orientation as

% Human Rights Committee, 4 April 1994, Toonen v. Australia, Case no. 488/1992.
*  ECtHR, Convention on Human Rights of 4 November 1950, CETS No. 005.
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a protected category, it contains general anti-discrimination provisions.
Article 14 of the ECtHR prohibits all forms of unequal treatment, and
the ECtHR has repeatedly interpreted this article as extending protection
to LGBT+ individuals.*

One of the landmark rulings in this area is the Dudgeon v. the Unit-
ed Kingdom*' case from 1981. In this ruling, the Court determined that
the criminalization of homosexuality in Northern Ireland violated the right
to privacy and equality. This case was brought by Patrick Dudgeon, a North-
ern Irish citizen, who challenged the British government’s laws that penal-
ized private sexual acts between consenting male adults. Dudgeon argued
that these laws infringed on his right to privacy and led to discrimination
based on sexual orientation. The ECtHR found that the right to privacy,
protected under Article 8 of the ECtHR, also encompasses an individual’s
sexual life. In its reasoning, the Court emphasized that the unjustified in-
terference in Dudgeon’s private life contradicted the principles of a dem-
ocratic society. Furthermore, the Court ruled that the criminalization of
consensual homosexual relations in private was not only disproportionate
but also amounted to discrimination.

This ruling was groundbreaking as it established that sexual orientation
deserves protection against discrimination. Dudgeon v. the United King-
dom provoded a precedent for later ECtHR decisions concerning LGBT+
rights. The ruling also contributed to the repeal of many restrictive laws
across various European countries. Furthermore, this case was among
the first to highlight the importance of protecting human rights in the con-
text of sexual orientation, demonstrating how discriminatory laws are in-
consistent with international human rights standards. As a result, this judg-
ment strengthened the foundations for ongoing efforts toward equality and
respect for the rights of all citizens, regardless of their sexual orientation.

A significant ruling by the ECtHR concerning the discrimina-
tion of LGBT individuals in the context of freedom of assembly was

See: Paul Johnson, “Sexual Orientation Discrimination and Article 14 of the European Con-
vention on Human Rights: The Problematic Approach of the European Court of Human
Rights,” European Human Rights Law Review, (2023): 552 et seq.

" ECtHR Judgment of 22 October 1981, Case Dudgeon v. the United Kingdom, application
no. 7525/76, hudoc.int.
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the Genderdoc-M v. Moldova case.”” This case involved the organization
of an equality march by the Moldovan NGO Genderdoc-M. The Moldovan
authorities denied permission for the march, arguing that it could incite
riots and pose a threat to public order. The organizers decided to challenge
this decision before the ECtHR, claiming that it violated their rights to free-
dom of assembly and protection against discrimination. The Court ruled
that the Moldovan authorities had violated Articles 11 (freedom of assem-
bly) and 14 (prohibition of discrimination) of the European Convention on
Human Rights, emphasizing that authorities are obligated to ensure pro-
tection for participants in assemblies, particularly for groups representing
minorities. This ruling represents an important step toward recognizing
the rights of LGBT individuals in Moldova and underscores the responsi-
bilities of states to protect freedom of assembly for all citizens, regardless
of their sexual orientation. The Court noted that the proper management
of assemblies should be based on respect for diversity and tolerance within
society. The Genderdoc-M ruling reaffirms the state’s duty to uphold and
promote human rights for all citizens, regardless of their sexual orientation.

The ruling in Schalk and Kopf v. Austria® is significant for human
rights protection, particularly regarding equality and respect for private
and family life. The case involved a same-sex couple seeking recognition
of their registered partnership as equivalent to marriage after Austria en-
acted a law allowing registered partnerships in 2010. The couple argued
that their rights to family life were being violated due to the lack of for-
mal recognition of their relationship, which they viewed as discriminatory
based on sexual orientation. The ECtHR found that Austria had violated
Article 8 of the European Convention on Human Rights, which concerns
the right to respect for private and family life. The Court acknowledged that
while states have some discretion in regulating marriage, they also have
an obligation to ensure equal treatment for all citizens, regardless of sexual

#  ECtHR Judgment of 12 June 2010, Case Genderdoc-M v. Moldova, application no. 9106/06,
hudoc.int; ECtHR Judgment of 3 May 2007, Case Baczkowski and others v. Poland, applica-
tion no. 1543/06, hudoc.int; ECtHR Judgment of 21 October 2010, Case Alekseyev v. Russia,
application no. 4916/07, hudoc.int; ECtHR Judgment of 12 May 2015, Case Identoba and
others v. Georgia, application no. 73235/12, hudoc.int.

#  ECtHR Judgment of 24 June 2010, Case Schalk and Kopfv. Austria, application no. 30141/04,
hudoc.int; see also: Council of Europe Publishing, “Discrimination on Grounds of Sexual
Orientation and Gender Identity in Europe,” Jouve, Paris 2011, 92.

214 Review of European and Comparative Law | 2024 Vol. 59, No. 4



Prohibition of Discrimination Based on Sexual Orientation

orientation. The refusal to recognize the couple’s partnership constituted
discrimination and infringed on their rights to family life. The Court em-
phasized that every individual, regardless of orientation, should have ac-
cess to the same privileges and legal protections as heterosexual couples.
This ruling is pivotal as it underscores the importance of equal rights for
same-sex couples and reinforces the principles of human rights protection
within Europe. It illustrates that discrimination based on sexual orientation
is incompatible with the standards set forth in the European Convention
on Human Rights.

The issue of respect for private life was also addressed in the case of
Fretté v. France.** Fretté was a man who sought to adopt children, but his
application was rejected by French authorities due to his sexual orienta-
tion. It was argued that being homosexual rendered him unfit to be a par-
ent, which Fretté considered discriminatory. The ECtHR ruled that France
violated Article 14 (prohibition of discrimination) and Article 8 (right to
respect for private and family life) of the European Convention on Human
Rights. The Court emphasized that sexual orientation could not be a jus-
tification for denying adoption, as this leads to discrimination. It stressed
that authorities must assess potential parents based on their ability to pro-
vide a suitable environment for children, rather than their sexual orienta-
tion. In other words, sexual orientation cannot serve as a basis for limiting
rights to respect for family life. This ruling aimed to promote equality and
eliminate discrimination, highlighting the need to ensure that all citizens,
regardless of sexual orientation, have equal access to rights and privileges.

An analysis of the case law of the ECtHR indicates a growing recogni-
tion of LGBT rights in Europe and the obligation of states to ensure equality
and respect for human rights. The rulings of the ECtHR affirm that the lack
of equality based on sexual orientation leads to violations of fundamental
human rights. The Court consistently emphasizes that sexual orientation
cannot serve as a basis for limiting human rights. This trend in jurispru-
dence is significant as it reinforces the idea that all individuals should be

#  ECtHR Judgment of 26 February 2002, Case Fretté v. France, application no. 36515/97,
hudoc.int; see also: International Commission of Jurists, Sexual Orientation and Gender
Identity in Human Rights Law. References from the Council of Europe and the European
Union, Geneva 2007, 74.
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entitled to the same rights and protections, irrespective of their sexual ori-
entation. The ECtHR’s judgments contribute to a broader understanding of
human rights that includes safeguarding the rights of marginalised groups,
including the LGBT community.

The case law of the CJEU plays a significant role in the area of the pro-
hibition of discrimination based on sexual orientation. In the case of
J.K. vs. TP S.A.,* the Court held that national regulations allowing for
the refusal to conclude a civil law contract for the provision of services,
under which a self-employed person is to perform work personally, if
such a refusal is motivated by the sexual orientation of that person, are
contrary to Council Directive 2000/78/EC. In this case, the complainant,
an audiovisual material installer, collaborated with public television based
on a B2B contract.”® As part of this cooperation, the parties concluded
successive contracts for specific work. In December 2017, the complainant
and his partner published a holiday clip on YouTube promoting tolerance
towards same-sex couples. Shortly after that, the television station can-
celled the complainant’s shifts and did not conclude further contracts with
him, despite previous assurances of continued cooperation. The self-em-
ployed individual perceived this as discrimination based on sexual ori-
entation and decided to file a compensation lawsuit against the company.
The national court raised doubts about the compatibility of Article 5(3)
of the Act on Equal Treatment” with EU law, as this provision excludes
the freedom to choose the party to a contract from the scope of this Act,
and thus from the scope of protection against discrimination provided for
in Directive 2000/78/EC, as long as the choice is not based on sex, race,
ethnic origin, or nationality.*®

#  CJEU Judgment of 12 January 2023, J.K. v. TP S.A., Case C-356/21, ECLI:EU:C:2023:9; see:
Anna Kalisz and Robert Krason, “Commentary on the Judgment of the Court of Justice of
the European Union of 12 January 2023 in Case C-356/21, ] K. v TP S.A.” Przeglgd Sejmowy
179, no. 6 (2023): 161-76.

% Marta Lopez, Discrimination Law in the EU: An Overview (Cambridge: Cambridge Univer-

sity Press 2021), 45.

Act of 3 December 2010 on the Implementation of Certain EU Regulations Concerning

Equal Treatment, Journal of Laws 2024, item 834.

Article 5 of the Act provides: “The Act does not apply to: 3) freedom of contract, provided

it is not based on sex, race, ethnic origin, or nationality.
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According to Article 3(1)(a) of Directive 2000/78/EC, within the limits
of the Unions competences, this directive applies to all persons, both in
the public and private sectors,” including public bodies, with respect to
conditions for access to employment or self-employment and to occupa-
tion, including selection criteria and recruitment conditions, regardless of
the sector of activity and at all levels of the professional hierarchy, including
promotion.” The directive does not refer to the law of the Member States
to define the term “conditions for access to employment, self-employment
or occupation” contained in this provision. Thus, the scope of this direc-
tive covers the conditions for access to all professional activities, regardless
of their nature and characteristics.”® Recent case law has confirmed that
Directive 2000/78/EC has a broad scope of application,** which is not lim-
ited solely to conditions for access to positions held by “workers” within
the meaning of Article 45 TFEU.” It applies to all persons, both in the pub-
lic and private sectors, including public bodies, regardless of the sector of
activity and at all levels of the professional hierarchy.* It should be empha-
sized that Directive 2000/78/EC was adopted based on Article 13 EC (cur-
rently Article 19(1) TFEU), which grants the Union the power to take nec-
essary measures to combat all discrimination, including on the grounds of
sexual orientation.® Discrimination based on sexual orientation can hin-
der the achievement of the objectives of the TFEU, particularly in terms
of high employment levels, social protection, improving living standards
and quality of life, economic and social cohesion, solidarity, and free

# CJEU Judgment of 26 September 2013, Dansk Jurist- og @konomforbund v. Indenrigs- og
Sundhedsministeriet, Case C-546/11, ECLI:EU:C:2013:603, para. 24.

%0 Article 3(1)(a) of Directive 2000/78/EC.

U Isabella Marengo, EU Anti-Discrimination Law (Cambridge: Cambridge University
Press, 2019), 57.

2 CJEU Judgment of 23 April 2020, Associazione Avvocatura per i diritti LGBTI v. Ministero
della Giustizia, Case C-507/18, ECLL:EU:C:2020:289, para. 39; CJEU Judgment of 2 June
2022, Ligebehandlingsneevnet acting on behalf of A v. HK/Danmark and HK/Privat, Case
C-587/20, ECLI:EEU:C:2022:419, para. 27.

% Article 5 of the Treaty on the Functioning of the European Union, consolidated version
(O.J.E.C. C326, 26 October 2012).

> CJEU Judgment of 2 June 2022, Ligebehandlingsnaevnet acting on behalf of A v. HK/Dan-
mark and HK/Privat, Case C-587/20, ECLI:EU:C:2022:419, para. 29.

*  CJEU Judgment of 23 April 2020, Associazione Avvocatura per i diritti LGBTI v. Ministero
della Giustizia, Case C-507/18, ECLI:EU:C:2020:289, para. 35.
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movement of persons. To fall within the scope of Directive 2000/78/EC,
professional activity must be genuine and performed within a legal rela-
tionship characterized by some degree of stability. Nevertheless, the ac-
tivity carried out by the claimant constitutes genuine and effective profes-
sional activity, performed personally on a regular basis for the same client,
allowing the claimant access, in whole or in part, to means of subsistence.
Whether the conditions for access to such activity are covered by Article
3(1)(a) of Directive 2000/78/EC does not depend on whether the activity
is classified as “employment” or “self-employment”** Moreover, the CJEU
confirmed that the concept of “conditions for access” to self-employment
within the meaning of Article 3(1)(a) of Directive 2000/78/EC can include
the conclusion of a contract for specific work. Therefore, the refusal to
conclude a contract for specific work with a contractor operating inde-
pendently on grounds related to the contractor’s sexual orientation falls
within the scope of this provision and, consequently, within the scope of
the directive.

Article 3(1)(c) of Directive 2000/78/EC applies to “employment and
working conditions, including dismissals and pay.”*’ It should be empha-
sized that, similar to an employee who may unintentionally lose their job
due to “dismissal,” a self-employed person may also be forced to cease their
activities due to the actions of their client, potentially finding themselves
in a particularly difficult situation comparable to that of a dismissed em-
ployee.”® Unlike Article 3(1)(a) of the directive, Article 3(1)(c) does not
explicitly refer to self-employment but solely to employment and working
conditions. Although the directive does not refer to the law of the Mem-
ber States to define the term “conditions for access to employment,” both
the requirements of uniform application of Union law and the principle
of equality imply that the content of an EU law provision, which does not
contain a clear reference to the law of the Member States for defining its

*  CJEU Judgment of 12 January 2023, JK. v. TP S.A., Case C-356/21, ECLL:EU:C:2023:9,
para. 47.

7 CJEU Judgment of 26 September 2013, Dansk Jurist- og @konomforbund v. Indenrigs- og
Sundhedsministeriet, Case C-546/11, ECLI:EU:C:2013:603, para. 24; Darbouche and van
den Bos, The Law of the European Union, 105.

8 CJEU Judgment of 20 December 2017, Florea Gusa v. Minister for Social Protection and
Others, Case C-442/16, ECLI:EU:C:2017:1004, para. 43.
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meaning and scope, should typically be given an autonomous and uniform
interpretation throughout the Union.” As established in the consistent
case law of the CJEU, the protection provided by Directive 2000/78/EC
cannot depend on the formal classification of the employment relation-
ship in national law or the choice made at the time of employing a person
between one type of contract or another,* as the terms used in the direc-
tive should be understood broadly. The objective of the directive could not
be achieved if the protection it provides against any form of discrimina-
tion, particularly on grounds such as sexual orientation, could not ensure
the observance of the principle of equal treatment after access to self-em-
ployment, particularly concerning the conditions of performing and ter-
minating such activities.

Nevertheless, the Court ruled that it is within the competence of
the referring court to determine, in light of all relevant circumstances of
the dispute before it, particularly the Act on Equal Treatment, which is
solely within its jurisdiction to interpret, whether the exclusion of the free
choice of contracting party from the scope of this Act constitutes direct or
indirect discrimination based on the claimant’s sexual orientation. This is
subject to the condition that such discrimination cannot be justified by one
of the reasons specified in Article 2(5) of Council Directive 2000/78/EC,*!
which constitutes an exception to the prohibition of discrimination and
should be interpreted strictly.®> The principles established in the direc-
tive do not apply to measures that cause differential treatment for one of
the reasons listed in Article 1 of the directive, provided that these measures

*  CJEU Judgment of 2 June 2022, Ligebehandlingsnaevnet, acting on behalf of A v. HK/Dan-
mark and HK/Privat, Case C-587/20, ECLI:EU:C:2022:419, para. 25.

@ CJEU Judgment of 11 November 2010, Dita Danosa v. LKB Lizings SIA, Case C-232/09,

ECLL:EU:C:2010:674, para. 69.

This Directive does not affect measures provided for by national laws that are necessary in

a democratic society for the protection of public security, the maintenance of public order,

the prevention of criminal offenses, the protection of health, and the protection of the rights

and freedoms of others.

@ CJEU Judgment of 7 November 2019, Gennaro Cafaro v. DQ, Case C-396/18,
ECLLEU:C:2019:929, para. 42; CJEU Judgment of 22 January 2019, Cresco Investigation
GmbH v. Markus Achatzi, Case C-193/17, ECLI:EU:C:2019:43, para. 55.
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are necessary to achieve the stated objectives.”® Thus, Article 5(3) of the Act
of December 3, 2010, on the implementation of certain provisions of Eu-
ropean Union law regarding equal treatment constitutes such a measure as
provided for by national regulations within the meaning of Article 2(5) of
Council Directive 2000/78/EC.

On the other hand, Article 5(3) of the Act of December 3, 2010, on
the implementation of certain provisions of European Union law appears
to uphold the protection of freedom of contract, ensuring the freedom to
choose a contracting party, provided that this choice is not based on sex,
race, ethnic origin, or nationality. The fact that Article 5(3) of the Equal
Treatment Act provides for a certain number of exceptions to the freedom
to choose a contracting party indicates that the Polish legislator itself con-
sidered that discriminatory actions cannot be deemed necessary to guar-
antee the freedom of contract in a democratic society. Furthermore, noth-
ing suggests that the situation would be different depending on whether
the discrimination is based on sexual orientation or one of the other rea-
sons explicitly mentioned in this provision. Additionally, acknowledging
that the freedom of contract allows the refusal to contract with someone
due to their sexual orientation would render Article 3(1)(a) of Directive
2000/78/EC ineffective, to the extent that this provision precisely prohibits
any discrimination on such grounds concerning access to self-employment.
Consequently, the Court rightly noted that Articles 3(1)(a) and (c) of Di-
rective 2000/78/EC preclude a national regulation that results in the exclu-
sion, based on the freedom of choice of the contracting party, from the pro-
tection against discrimination granted by this directive, of a refusal, based
on a person’ sexual orientation, to enter into or extend a contract intended
for the performance of specific services by that person within the frame-
work of their self-employed activity.

This ruling is significant as it delineates the boundary between the free
choice of the contracting party and the risk of discrimination. The freedom
to conduct a business includes the freedom to choose business partners,*

% CJEU Judgment of 7 November 2019, Gennaro Cafaro v. DQ, Case C-396/18,
ECLL:EU:C:2019:929, para. 41; CJEU Judgment of 22 January 2019, Cresco Investigation
GmbH v. Markus Achatzi, Case C-193/17, ECLLEU:C:2019:43, para. 54.

¢ CJEU Judgment of 21 December 2021, Bank Melli Iran v. Telekom Deutschland GmbH, Case
C-124/20, ECLL:EU:C:2021:1035, para. 79; CJEU Judgment of 15 April 2021, Federazione
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but it is not an absolute right,*® as unjustified actions or discriminatory
grounds can constitute a limitation on the conditions of access to work for
self-employed individuals.

In its judgment C-356/21, the CJEU emphasized the importance of
protection against discrimination based on sexual orientation in the work-
place. It stated that the prohibition of discrimination should be interpreted
broadly to encompass all aspects of working conditions. The Court rein-
forced the obligation of member states to implement effective measures to
combat discrimination, indicating that rights granted under EU law are
universal and cannot be weakened by national regulations.

In the case of Dr David L. Parris v. Trinity College Dublin and others,*
the Court confirmed that a national regulation, which under a professional
pension scheme makes the entitlement of surviving registered partners of
scheme members to a survivor’s pension conditional upon the registered
partnership being entered into before the member reaches the age of 60,
does not constitute discrimination on the grounds of sexual orientation
when national law did not allow the member to enter into a registered part-
nership before reaching that age. The complainant, David L. Parris, born in
1946, is a citizen of both Ireland and the United Kingdom. He had been in
a long-term relationship with a same-sex partner for over 30 years. In 1972,
he was employed by the Irish institution, Trinity College Dublin, as a lectur-
er, and simultaneously became a member of the college’s pension scheme.
Under this scheme, if a member dies after retirement, the surviving spouse
or, from the specified date, the registered partner, is entitled to a lifetime

nazionale delle imprese elettrotecniche ed elettroniche (Anie) and Others v. Ministero
dello Sviluppo economico, Gestore dei servizi energetici (GSE) SpA, Cases C-798/18 and
C-799/18, ECLI:EU:C:2021:280, para. 57.

6 CJEU Judgment of 22 January 2013, Sky Osterreich GmbH v. Osterreichischer Rund-
funk, Case C-283/11, ECLLEU:C:2013:28, para. 45; CJEU Judgment of 9 September
2004, Kingdom of Spain and Republic of Finland v. European Parliament and Coun-
cil of the European Union, Cases C-184/02 and C-223/02, ECLLEU:C:2004:497,
w calym tekscie przy zakresach stron: pt. zmieni¢ na: paras.as. 51-52; CJEU Judgment
of 6 September 2012, Deutsches Weintor eG v. Land Rheinland-Pfalz, Case C-544/10,
ECLLI:EU:C:2012:526, para. 54.

% CJEU Judgment of 24 November 2016, David L. Parris v. Trinity College Dublin, Higher
Education Authority, Department of Public Expenditure and Reform, Department of Edu-
cation and Skills, Case C-443/15, ECLI:EU:C:2016:897.
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pension equal to two-thirds of the amount due to the member before their
death (Rule 5 of the scheme). However, this survivor’s pension is paid only
if the member entered into marriage or a registered partnership before
the age of 60. In 2009, at the age of 63, D. Parris registered his partnership
in the United Kingdom, and at the end of 2010, he took early retirement
and applied to Trinity College Dublin for the recognition of his registered
partner’s right to a survivor’s pension upon his death. At that time, no pro-
vision of Irish law allowed for the recognition of the registered partnership
entered into by D. Parris. The Irish Civil Partnership Act, which came into
effect in 2011, ruled out any retroactive recognition of civil partnerships
registered in another state. According to Section 99 of the Civil Partnership
Act, “pension benefits provided for the spouse of a person shall be available
on the same terms to the registered partner of that person.” At the time of
the factual circumstances of this case, only marriages between opposite-sex
couples were recognized in Ireland. The recognition of same-sex marriage
required a constitutional amendment following a national referendum.
Such a referendum was held on May 22, 2015, and the proposal to allow
marriage between two people regardless of gender was approved. Howev-
er, for the amended constitutional provision to become effective, legisla-
tive acts had to be adopted. In this regard, according to the submissions by
Trinity College Dublin, Irish law has recognized same-sex marriages since
November 16, 2015.

The complainant’s application was rejected by a decision dated Novem-
ber 15, 2010. Trinity College Dublin’s decision was upheld by the High-
er Education Authority, which stated that D. Parris had retired before his
registered partnership was recognized by the Irish state. The complainant
appealed to the Labour Court, which decided to suspend proceedings and
refer a preliminary question to the CJEU. The Labour Court essentially
sought to determine whether Article 2 of Directive 2000/78/EC should be
interpreted to mean that a national regulation, which makes the entitle-
ment of surviving registered partners of members of professional pension
schemes to a survivor’s pension conditional upon the registered partner-
ship being entered into before the member reaches the age of 60 constitutes

¢ On July 19, 2010, the Civil Partnership and Certain Rights and Obligations of Cohabitants
Act 2010 was enacted, which came into force on January 1, 2011.
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discrimination on the grounds of sexual orientation when national law did
not allow the member to enter into a registered partnership before that age.

The Court has previously recognized that a survivor’s pension provided
under an occupational pension scheme falls within the scope of Article 157
TFEU. In the circumstances of this case, it should also be considered that
the survivors pension resulting from the employment relationship be-
tween D. Parris and his employer falls within the category of “remuner-
ation” as defined by Article 157 TFEU. This assertion is not undermined
by the fact that the pension fund, now managed by a national authority,
is financed by the Irish state, as the Court has repeatedly indicated that
the financing and management conditions of a scheme are not decisive in
determining whether a pension scheme falls within the concept of “remu-
neration”® Furthermore, the fact that the pension in question is, by defi-
nition, paid not to the employee but to the surviving family member does
not undermine such an interpretation, given that the benefit derives from
the membership in the insurance scheme of the surviving spouse. There-
fore, the pension is granted to the surviving spouse within the context of
the employment relationship between the spouse and the employer and is
paid due to the spouse’s employment.® However, a Member State regula-
tion that does not grant the surviving partner the right to a family pension
equivalent to that given to the surviving spouse, while national law treats
same-sex partnerships as comparable to marriages for the purpose of such
a pension, should be regarded as constituting direct discrimination based
on sexual orientation within the meaning of Article 1 and Article 2(2)(a) of
Directive 2000/78/EC.”°

68

CJEU Judgment of 28 September 1994, Bestuur van het Algemeen Burgerlijk Pensioenfonds
v. G.A. Beune, Case C-7/93, ECLI:EU:C:1994:350, para. 38; CJEU Judgment of 29 November
2001, Joseph Griesmar v. Ministre de 'Economie, des Finances et de I'Industrie and Ministre
de la Fonction publique, de la Réforme de IEtat et de la Décentralisation, Case C-366/99,
ECLL:EU:C:2001:648, para. 37; CJEU Judgment of 12 September 2002, Case C-351/00,
ECLLEU:C:2002:480, para. 43; CJEU Judgment of 26 March 2009, Commission of the Euro-
pean Communities v. Hellenic Republic, Case C-559/07, ECLL:EU:C:2009:198, para. 46.

¢ CJEU Judgment of 1 April 2008, Tadao Maruko v. Versorgungsanstalt der deutschen Biih-

nen, Case C-267/06, ECLI:EU:C:2008:179, para. 45.

7 CJEU Judgment of 1 April 2008, Tadao Maruko v. Versorgungsanstalt der deutschen Biih-
nen, Case C-267/06, ECLI:EU:C:2008:179, paras. 72-73.
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The referring court’s decision reveals that on July 19, 2010, Ireland
enacted the Civil Partnership Act and that since this act came into force
on January 1, 2011, Principle 5 of the pension scheme under review in
the main proceedings provides that survivor’s pensions are granted to both
surviving spouses and surviving registered partners of members. The en-
titlement to such a benefit, for both surviving spouses and registered part-
ners, is subject to the condition that the marriage or registered partnership
was entered into before the member reached the age of 60. This condition
is not directly related to the employee’s sexual orientation. On the contra-
ry, it is formulated in a neutral manner and applies equally to all employ-
ees, regardless of whether they are homosexual or heterosexual, excluding
their partners from the benefit of the survivor’s pension if the marriage or
registered partnership was not concluded before the employee turned 60.
Therefore, surviving registered partners are not treated less favourably than
surviving spouses with regard to the survivor’s pension in the main pro-
ceedings, and thus the national regulation concerning this benefit does not
result in direct discrimination based on sexual orientation.

From the case file submitted to the Court, it appears that on January 1,
2011, the date the Civil Partnership Act came into force, D. Parris was 64
years old and was already retired. Therefore, his pension rights, which he
had acquired for himself and for any surviving spouse or partner, pertain
to his period of professional activity, all of which was completed before
the Act entered into force. The file also indicates that the registered part-
nership entered into by D. Parris in the United Kingdom on April 21, 2009,
when he was 63 years old, was recognized in Ireland only from January
12, 2011. It is therefore undisputed that at the time the claimant retired,
he did not meet the criteria set by the national regulation for his registered
partner to qualify for the survivor’s pension being considered in the main
proceedings. This is because the registered partnership he entered into in
the United Kingdom was not yet recognized in Ireland at that time, and
even if it had been recognized, such a partnership could not have served
as the basis for entitlement to such a benefit, as it was entered into after he
turned 60.

Although the claimant’s inability to meet this condition is primarily
a consequence of the legal situation in Ireland at the time he turned 60, par-
ticularly the absence of any legislation recognizing same-sex civil unions at
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that time, it must be noted that civil status and resulting benefits fall with-
in the competence of Member States, and EU law does not infringe upon
this competence. However, Member States must adhere to Community law,
particularly the principle of non-discrimination, when exercising this com-
petence.”” Member States therefore have the freedom to introduce same-sex
marriage or an alternative form of legal recognition of their relationships
and to determine, if necessary, the moment from which such marriage or
alternative relationship will take effect. As a result, EU law did not obligate
Ireland to introduce same-sex marriage or a civil union form before Janu-
ary 1, 2011, nor to grant retroactive effects to the Civil Partnership Act and
the regulations adopted under it, nor to establish transitional measures for
same-sex couples in relation to the survivor’s pension being considered in
the main proceedings, in the event that a member of the scheme had al-
ready reached the age of 60 when the Act came into force. In these circum-
stances, the national regulation under consideration in the main proceed-
ings does not result in indirect discrimination based on sexual orientation.

In the present proceedings, the CJEU emphasized the necessity of
equal treatment and the prohibition of discrimination based on sexual ori-
entation in all areas of life, not just in employment. The Court clarified that
Member States must ensure effective legal protection against discrimina-
tion and implement measures that enable individuals to assert their rights.
This ruling reinforced the principle that EU law requires comprehensive
protection of individuals, promoting equality and safeguarding against dis-
crimination in various contexts.

In the case of Tadao Maruko v. Versorgungsanstalt der deutschen
Bithnen,”” the Court ruled that Articles 1 and 2 of Council Directive
2000/78/EC preclude a national regulation under which a registered partner
does not receive a survivor’s pension equivalent to that granted to a surviv-
ing spouse, where national law treats registered partnerships as comparable

7' CJEU Judgment of 16 May 2006, The Queen, on the application of Yvonne Watts v. Bedford
Primary Care Trust and Secretary of State for Health, Case C-372/04, ECLI:EU:C:2006:325,
para. 92; CJEU Judgment of 19 April 2007, Aikaterini Stamatelaki v. NPDD Organismos
Asfaliseos Eleftheron Epangelmation (OAEE), Case C-444/05, ECLI:EU:C:2007:231, para.
23.

72 CJEU Judgment of 1 April 2008, Tadao Maruko v. Versorgungsanstalt der deutschen Biih-
nen, Case C-267/06, ECLI:EU:C:2008:179, para. 80.
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to marriages in the context of the case at hand. In this case, Tadao Maruko
(the complainant) was in a registered partnership with another man under
German law. Maruko’s partner had been insured with VddB (Pension Fund
of German Theaters) since September 1, 1959, and continued to make vol-
untary contributions during periods when membership was not manda-
tory. After the death of his partner in 2005, Maruko applied for the so-
called widow’s pension. VddB refused to award him the pension, arguing
that the internal regulations of the fund provide for such pensions only
for spouses and do not cover partners in registered partnerships. Maruko
contended that VddB’s refusal violated the principle of equal treatment, as
German legislation has sanctioned such equality between registered part-
nerships and marriages, notably through the inclusion of Section 46(4) into
the Social Security Code, since 2005.” Maruko argued that denying him
a survivor’s pension although his circumstances are the same as those of
a surviving spouse constitutes discrimination based on sexual orientation.
Moreover, Maruko argued that the refusal to grant the survivor’s pension
to a surviving registered partner constitutes indirect discrimination under
Directive 2000/78/EC, since same-sex couples cannot marry in Germany
and therefore cannot access benefits reserved for surviving spouses. He
claimed that registered partners and spouses are in a comparable legal situ-
ation, which justifies the granting of such a benefit to the surviving partner.
Conversely, VddB argued that there is no constitutional obligation to treat
marriage and registered partnerships as equivalent from the point of view
of social or pension law. According to VddB, registered partnerships are
a sui generis institution and a new civil status, and thus, the German law
does not entail any obligation to equalise the treatment of registered part-
ners and spouses.

The Court confirmed that the survivor’s pension in dispute in the na-
tional case derives from the employment relationship of the complainant’s

73

Section 46(4) of the Sozialgesetzbuch VI - Gesetzliche Rentenversicherung (Social Security
Code - Statutory Pension Insurance) provides: “For the purposes of determining the right
to a widow’s pension, the conclusion of a registered civil partnership is treated as equiva-
lent to the conclusion of a marriage; a registered civil partnership is treated as a marriage;
the surviving partner is treated as a widow or widower; and the partner is treated as a spouse.
The termination or annulment of a remarriage corresponds to the termination or dissolution
of a new civil partnership”
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partner and, consequently, should be classified as “remuneration” and falls
within the scope of Council Directive 2000/78/EC. Even though this pen-
sion is not, by definition, paid to the employee but rather to the surviv-
ing family member, this does not undermine such an interpretation, since
the pension is a benefit resulting from the surviving spouse’s employment
relationship with the employer.”* Furthermore, the Act on Registered Part-
nerships of December 15, 2004 (LPartG)” contributed to the gradual align-
ment of the legal regime for registered partnerships with the legal regime for
marriage. This legislation introduced amendments to Book VI of the Social
Security Code in the form of Section 46(4),”® which stipulates that for wid-
ow’s pensions covered by this provision, a registered partnership is treated
as equivalent to marriage. However, under VddB regulations, eligibility for
the survivor’s pension is limited exclusively to surviving spouses, while sur-
viving registered partners are denied this benefit. Consequently, surviving
registered partners are treated less favorably with regard to the survivor’s
pension compared to surviving spouses. If the referring court finds that
surviving spouses and surviving registered partners are in a comparable
situation concerning the survivor’s pension, the national regulation should
be considered to directly discriminate based on sexual orientation’”” un-
der Articles 1 and 2(2)(a) of Council Directive 2000/78/EC. The Court
explicitly emphasized in its ruling that while it does not have jurisdiction

7 CJEU Judgment of 6 October 1993, Gerardus Cornelis Ten Oever v. Stichting Bedri-
jfspensioenfonds voor het Glazenwassers- en Schoonmaakbedrijf, Case C-109/91,
ECLI:EU:C:1993:833, paras. 12-13; CJEU Judgment of 17 April 1997, Dimossia Epicheirissi
Ilektrismou (DEI) v. Efthimios Evrenopoulos, Case C-147/95, ECLI:EU:C:1997:201, para.
22; CJEU Judgment of 9 October 2001, Pensionskasse fiir die Angestellten der Barmer Er-
satzkasse VVaG v. Hans Menauer, Case C-379/99, ECLI:EU:C:2001:527, para. 18.
Act on Registered Civil Partnerships (Gesetz iiber die Eingetragene Lebenspartnerschaft) of
16 February 2001 (BGBL. 2001 I, p. 266), as amended by the Act of 15 December 2004 (BGBL
20041, p. 3396).
“For the purposes of determining the right to a widow’s pension, the conclusion of a regis-
tered civil partnership is treated as equivalent to the conclusion of a marriage; a registered
civil partnership is treated as a marriage; the surviving partner is treated as a widow or wid-
ower; and the partner is treated as a spouse. The termination or annulment of a remarriage
corresponds to the termination or dissolution of a new civil partnership”
77 Dorota Dzienisiuk, “Dyskryminacja ze wzgledu na orientacje seksualng i wyrok ETS
w sprawie C-267/06 Tadao Maruko,” Ubezpieczenia Spoteczne, Teoria i praktyka 121, no. 4
(2014): 38.
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to intervene in the civil law of individual EU member states, it does have
the authority to issue a binding ruling when a member state’s law permits
unequal treatment based on sexual orientation in the field of employment
and occupation.

In Case C-267/06, the CJEU emphasized that the prohibition of dis-
crimination based on sexual orientation also extends to self-employed
individuals. This ruling indicates that protection against discrimination
should have a broader scope, encompassing not only employment relation-
ships but also other forms of professional activity. The Court highlighted
that Member States must ensure effective legal protection measures, which
are crucial for realizing the principle of equality in various profession-
al contexts.

In the case of Frédéric Hay v. Crédit Agricole Mutuel de Charente-Mar-
itime et des Deux-Sévres, the Court ruled that Article 2(2)(a) of Coun-
cil Directive 2000/78/EC of November 27, 2000,”® establishing a general
framework for equal treatment in employment and occupation, should be
interpreted as precluding a collective agreement provision, such as the one
under review in the main proceedings, which excludes an employee who
enters into a PACS (Civil Solidarity Pact) with a same-sex partner from
benefits such as special leave and a salary supplement granted to employees
who enter into marriage, where the national law of a member state does
not allow same-sex marriages. This is because, given the nature of these
benefits and the criteria for granting them, the employee is in a comparable
situation to that of an employee entering into marriage.”

The complainant, an employee of Crédit Agricole, requested 10 days
of special leave and a financial bonus in 2007, which were granted to
employees of the bank upon the conclusion of a marriage according to
the national collective agreement. This request was made in connection

7 Article 2(1) and (2)(a) of Directive 2000/78/EC - Concept of Discrimination states: “For
the purposes of this Directive, ‘the principle of equal treatment’ shall mean that there shall
be no direct or indirect discrimination whatsoever on any of the grounds referred to in
Article 1. For the purposes of paragraph 1: (a) direct discrimination shall be taken to occur
where one person is treated less favorably than another is, has been, or would be treated in
a comparable situation, on any of the grounds referred to in Article 1

7 CJEU Judgment of 12 December 2013, Frédéric Hay v. Crédit agricole mutuel de Cha-
rente-Maritime et des Deux-Sevres, Case C-267/12, ECLI:EU:C:2013:823, para. 48.
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with the conclusion of a PACS (Civil Solidarity Pact) with his partner. At
that time, the Crédit Agricole collective agreement did not provide for
the granting of these benefits for a PACS. Article 20 of the Crédit Agricole
national agreement granted employees 10 working days of fully paid leave
in the event of marriage, while Article 34 of the agreement entitled em-
ployees to a bonus equivalent to one thirty-sixth of their monthly salary for
the month preceding the marriage, for each month of their employment.
The complainant alleged discrimination based on sexual orientation against
the bank in the court proceedings. The national courts of first and second
instance dismissed the claim, emphasizing that the benefits the complain-
ant sought were not based on employment status but on changes in civil
status. While the French law in 2007 treated marriage and the Civil Solidar-
ity Pact (PACS) differently, during the court proceedings, the legal situation
changed as collective agreement rights were granted to PACS partnerships,
and same-sex marriages were introduced. The court of first instance ruled
that the benefit related to marriage was not connected to employment but
to civil status, and that the Civil Code distinguished between marriage and
PACS. Although the Crédit Agricole collective agreement was amended to
include individuals in PACS, it could not be applied retroactively. The court
of second instance concluded that the different treatment of spouses and
individuals in PACS did not stem from sexual orientation but from differ-
ences in civil status, placing them in different situations. However, it should
be noted that legislation concerning civil status falls within the competen-
cies of member states. Nevertheless, according to Article 1 of Council Di-
rective 2000/78/EC, its aim is to combat certain forms of discrimination
in employment and occupation, including discrimination based on sexual
orientation, to ensure the principle of equal treatment in member states.®
Since Articles 20 and 34 of the Crédit Agricole national collective
agreement provide for paid leave and a financial bonus for employees who
marry, they effectively set standards related to employment conditions, par-
ticularly remuneration, as defined by Article 3(1)(c) of Council Directive
2000/78/EC. The concept of remuneration under this provision includes,
in particular, all monetary benefits or in-kind payments, whether agreed

% CJEU Judgment of 10 May 2011, Jiirgen Rémer v. Freie und Hansestadt Hamburg, Case
C-147/08, ECLI:EU:C:2011:286, para. 38.
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upon, present, or future, received by an employee directly or indirectly from
an employer as a result of employment, based on an employment contract,
statutory provisions, or at the employer’s discretion.®' Therefore, Council
Directive 2000/78/EC covers the situation in question in this case. Regard-
ing direct discrimination, Article 2(2)(a) of Council Directive 2000/78/EC
stipulates that this form of discrimination occurs when a person is treat-
ed less favourably on one of the grounds listed in Article 1 of the Direc-
tive, including sexual orientation, than another person in a comparable
situation. The situations need not be identical but should be comparable.
The comparison should be made in a specific and concrete manner in light
of the particular benefit in question.*

In this context, the Court has previously ruled concerning registered
partnerships under the Gesetz iiber die Eingetragene Lebenspartnerschaft,
that comparisons should focus on the rights and obligations of spouses and
registered partners under the relevant national laws, significant in light
of the purpose and conditions of the benefit being examined, rather than
a general and complete legal equivalence between registered partnerships
and marriage.® As for benefits related to remuneration or working con-
ditions granted upon the conclusion of a civil relationship such as mar-
riage, like those considered in the main proceedings (i.e., leave and bonus),
same-sex couples in a PACS are in a comparable situation to couples who
marry since same-sex marriage was not legally available under French law
at the time. The Court found that such a situation constituted direct dis-
crimination, stating that if national legal norms provide benefits related to
remuneration or working conditions only for employees who marry, while
marriage is legally possible in that member state only between opposite-sex
individuals, this establishes direct discrimination based on sexual orienta-
tion against employees with a homosexual orientation who have entered

8 CJEU Judgment of 6 December 2012, Bundesrepublik Deutschland and J6rg-De-
tlef Miiller v. Karen Dittrich and Others, Cases C-124/11, C-125/11, and C-143/11,
ECLLI:EU:C:2012:771, para. 35.

82 CJEU Judgment of 10 May 2011, Jirgen Romer v. Freie und Hansestadt Hamburg, Case
C-147/08, ECLLEU:C:2011:286, para. 42; CJEU Judgment of 1 April 2008, Tadao Maru-
ko v. Versorgungsanstalt der deutschen Bithnen, Case C-267/06, ECLI:EU:C:2008:179,
paras. 67-69.

% CJEU Judgment of 10 May 2011, Jiirgen Rémer v. Freie und Hansestadt Hamburg, Case
C-147/08, ECLI:EEU:C:2011:286, para. 43.
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into a PACS and are in a comparable situation.** By recognizing the com-
parability of the status of spouses and PACS partners under the provisions
of Council Directive 2000/78/EC, the Court deemed it significant that at
the time relevant to the main proceedings, same-sex couples could not le-
gally marry in France.

In Case C-267/12, the CJEU ruled that discrimination based on sexual
orientation is intolerable in any context, including access to self-employ-
ment. The Court emphasized that protection against discrimination should
encompass various forms of contracts, including employment contracts.
This ruling reinforces the principle that EU law requires equal treatment of
all individuals, regardless of their employment status, which is crucial for
promoting equality in society.

In the case of Jirgen Romer v. Free and Hanseatic City of Hamburg,®
the Court undertook to determine whether there is discrimination based
on sexual orientation when a supplementary pension benefit paid to a part-
ner in a registered partnership is lower than the benefit paid in the case
of marriage.

The complainant, Jiirgen Rémer, employed as an administrative staff
member by the city of Hamburg, who has been living permanently with
his partner since 1969, entered into a registered partnership with him in
2001 under the German law. In this context, he requested that his supple-
mentary pension be recalculated using a more favorable tax deduction
provided for under Class II1/0, which would have increased his pension
according to the tax provisions applicable to married couples. The Free and
Hanseatic City of Hamburg informed the complainant that it would not
change the calculation of the pension benefit because, under § 10(6)(1) of
the Hamburg State Law on Supplementary Pensions and Benefits for Sur-
viving Family Members of Employees (RGG),* only beneficiaries who are

#  CJEU Judgment of 1 April 2008, Tadao Maruko v. Versorgungsanstalt der deutschen Biih-
nen, Case C-267/06, ECLI:EU:C:2008:179, para. 73; CJEU Judgment of 10 May 2011, Jiirgen
Rémer v. Freie und Hansestadt Hamburg, Case C-147/08, ECLI:EU:C:2011:286, para. 52.

% CJEU Judgment of 10 May 2011, Jiirgen Rémer v. Freie und Hansestadt Hamburg, Case
C-147/08, ECLI:EU:C:2011:286.

8¢ The State Law of Hamburg on Supplementary Pension Benefits and Benefits for Surviving
Dependents of Employees (Erstes Ruhegeldgesetz der Freien und Hansestadt Hamburg),
HmbGVBL. S. 431.
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married and not in permanent separation, as well as beneficiaries eligible
for family benefits or similar allowances, are entitled to have their pension
calculated with reference to Class III/0. Therefore, since the regulations
stipulate that only married beneficiaries are eligible for the more favorable
pension calculation, the complainant was denied this right. Disagreeing
with the authorities’ argumentation, the complainant asserted that such
provisions are contrary to the principle of non-discrimination based on
sexual orientation in employment. In the legal proceedings, he argued that
he should be treated as if he were married and that the regulations should
be interpreted to include beneficiaries who have entered into a registered
partnership under the German law.*”

The Court first recognized that such benefits fall within the scope
of Directive 2000/78/EC and confirmed that the Registered Partnership
Act (LPartG)®* mitigates the differences between marriage and registered
partnership. This law was amended by the Gesetz zur Uberarbeitung des
Lebenspartnerschaftsrechts of December 15, 2004,* which significantly
aligned the status of registered partnerships with that of marriage. A reg-
istered partner is in a legally comparable situation to a married person,
so introducing different criteria for accessing such benefits under nation-
al law may constitute direct discrimination based on sexual orientation.
Furthermore, the Court confirmed that the complainant could not claim
the right to equal treatment before the deadline for its implementation had
passed. A national provision such as § 10(6)(1) RGG, which provides that
a partner in a registered partnership receives supplementary pension ben-
efits at a lower level than a married beneficiary who is not in permanent
separation, is also inadmissible under Directive 2000/78/EC* if: marriage
is reserved for opposite-sex couples in the member state and coexists with
registered partnerships, as provided for in the Gesetz tiber die Eingetragene
Lebenspartnerschaft, which is reserved for same-sex couples, and there is

Gesetz tiber die Eingetragene Lebenspartnerschaft (Act on Registered Partnerships) of 16

February 2001, BGBL, p. 266.

Gesetz iiber die Eingetragene Lebenspartnerschaft (Law on Registered Life Partnerships) of

16 February 2001, BGBL 2001 I, p. 266.

% Gesetz zur Uberarbeitung des Lebenspartnerschaftsrechts (Act on the Revision of the Civil
Partnership Law) of 15 December 2004, BGBL. I, p. 3396.

®  Article 1 in conjunction with Article 2 and Article 3(1)(c) of Council Directive 2000/78/EC.
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direct discrimination based on sexual orientation, as the registered partner
is in a legal and factual situation comparable to that of a married person
concerning the benefit in question. The assessment of comparability falls
within the competence of the national court and should focus on the rele-
vant rights and obligations of married individuals and those in registered
partnerships, regulated under their corresponding institutions, in light of
the purpose and conditions of the benefit in question.”

The Court also addressed in the ruling the issue of when the complain-
ant could claim the right to equal treatment. In the case where § 10(6)(1)
RGG s classified as discriminatory under Article 2 of Directive 2000/78/EC,
a person such as the complainant in the national proceedings could have
claimed the right to equal treatment as early as after the deadline for
the implementation of the directive had passed, that is, from December
3, 2003, without having In Case C-147/08, the CJEU emphasized that dis-
crimination based on sexual orientation in the context of pension policies
is unacceptable. This ruling reinforces the principle that protection against
discrimination must be guaranteed across various areas of life, including
access to pension benefits. The Court indicated that discrimination due to
sexual orientation should not result in different levels of legal protection
and all individuals should be treated equally, regardless of their orientation.

3. Conclusions

The analysis of the ECtHR rulings regarding the prohibition of discrimina-
tion based on sexual orientation leads to several conclusions drawn from
the presented judgments. Undoubtedly, in the case of Toonen v. Australia,
sexual orientation was formally recognized as a protected category against
discrimination within the framework of international human rights. This
recognition is reflected in the requirement that member states not only re-
frain from discriminating against LGBT+ individuals but also actively protect
their rights. The Toonen ruling had broad implications for other internation-
al human rights instruments, serving as an inspiration for later judgments by
the ECtHR, which began to interpret its provisions in the context of sexual
orientation. ECtHR judgments, such as Dudgeon v. the United Kingdom

' CJEU Judgment of 10 May 2011, Jiirgen Romer v. Freie und Hansestadt Hamburg, Case
C-147/08, ECLI:EU:C:2011:286, para. 67.
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and Schalk and Kopf v. Austria, largely rely on the precedent established
by the Toonen ruling. Consequently, many countries began implementing
changes in national legislation to align with international norms. In essence,
the Toonen v. Australia judgment not only transformed how international
law perceives sexual orientation but also had far-reaching consequences for
human rights protection. The Dudgeon ruling, in turn, allows for the invo-
cation of Article 14 of the Convention as a basis for protecting the rights of
sexual minorities. This entails an obligation for member states to prevent
discrimination and ensure equality before the law. The judgments of Dudg-
eon and subsequent rulings, such as Schalk and Kopf v. Austria and Fretté
v. France, form crucial foundations for the argument advocating for the rec-
ognition of sexual orientation as a protected category. The Genderdoc-M
ruling emphasizes that the rights of LGBT+ individuals are an integral part
of the human rights protection system in Europe. The ECtHR clearly indi-
cated that state authorities have a duty to protect all individuals, including
sexual minorities, from discrimination and violence. This judgment gains
significance as it demonstrates that these rights are not merely optional but
are fundamental in the context of human rights protection. The Gender-
doc-M ruling highlights the necessity of respecting diversity and tolerance
in society, which is foundational for a democratic state. From this perspec-
tive, the ECtHR rulings can be viewed as a catalyst for legislative and social
changes toward greater acceptance and support for LGBT+ individuals.

The ruling Schalk and Kopf v. Austria sets an important precedent for
future equality initiatives, which may be referenced in subsequent cases in-
volving discrimination. It is clear that, in the context of this judgment, sex-
ual orientation should be treated equally alongside other grounds for dis-
crimination. Many countries have begun to adjust their legal frameworks
to ensure greater equality. This ruling was a significant factor influencing
those changes. The judgment imposed an obligation on states to provide
all citizens, regardless of sexual orientation, with access to the same rights
afforded to heterosexual couples.

In summary, the case law of the ECtHR regarding the prohibi-
tion of discrimination based on sexual orientation plays a crucial role
in the protection of human rights in various respects. Through its judg-
ments, the Court establishes precedents that impact not only national leg-
islation but also international standards concerning the rights of LGBT+
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individuals.”> The rulings of the ECtHR compel member states that have
signed the European Convention on Human Rights to align their legisla-
tion with human rights protection standards. For example, the judgment
in the case of Schalk and Kopf highlighted the necessity of equal treatment
for same-sex couples, prompting many countries to implement changes in
laws governing marriage and partnerships. As the ECtHR develops its case
law, it simultaneously shapes new international standards for the protec-
tion of human rights.

Nonetheless, the case law of the CJEU has also highlighted several key
issues in its rulings. Firstly, it has defined the scope of protection against
discrimination. Cases C-356/21 and C-443/15 focus on discrimination in
the workplace, emphasising that discrimination based on sexual orientation
is explicitly prohibited and that member states must provide effective legal
remedies for those affected. In cases C-267/06 and C-267/12, the Court
expanded the definition of protection to include self-employed individu-
als, indicating that they also have the right to protection against discrim-
ination. This is particularly relevant in the context of a developing labour
market where many individuals work independently. Therefore, the rulings
emphasise the broad scope of protection against discrimination based on
sexual orientation, encompassing not only employment but also self-em-
ployment and social benefits. Secondly, the CJEU stressed the necessity of
applying an autonomous and uniform interpretation of EU law, regardless
of national regulations. Judgment C-267/12 confirms that the definition
of “conditions for access” to self-employment also includes contracts for
specific work, which is crucial for the legal protection of self-employed in-
dividuals. Judgment C-147/08 addressed pension policy, where different
treatment based on sexual orientation was deemed discriminatory. In this
context, the Court indicates that protection cannot vary based on the form
of employment. Thirdly, the Court has addressed the obligation of mem-
ber states to implement effective legal protections, as confirmed in ruling
C-443/15. These obligations not only include enacting legal provisions but

2 See also: Dimitrina Petrova, “The Use of Equality and Anti-discrimination Law in Advanc-
ing LGBT Rights,” in Human Rights, Sexual Orientation and Gender Identity in The Com-
monwealth: Struggles for Decriminalisation and Change, eds. Corinne Lennox and Matthew
Waites (London: Human Rights Consortium, Institute of Commonwealth Studies, School of
Advanced Study, University of London, 2013), 479.
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also ensuring that individuals who experience discrimination have real op-
portunities to seek justice. Finally, all judgments point to practical implica-
tions, as they stress the need for harmonizing national laws with EU legisla-
tion. Case C-267/06 illustrates the importance of preventing member states
from limiting individual rights based on local regulations that contradict
EU directives. Ruling C-147/08 provides context regarding the broad scope
of the concept of discrimination, showing that it pertains not only to em-
ployment but also to other life areas, such as social policy.

These judgments clearly demonstrate the evolving nature of anti-dis-
crimination law in the European Union and the need for domestic reg-
ulations to align with EU requirements. The common message across all
judgments is the Court’s determination to promote equality and combat
discrimination based on sexual orientation, regardless of the form of em-
ployment. These guidelines are crucial for equality policy in the EU, plac-
ing a responsibility on member states to ensure that all citizens are treated
equally and that their rights are respected in accordance with the values of
the European Union.

As evidenced by the CJEU’s case law, the transposition of EU regula-
tions and the decisions made by competent authorities at the national level
regarding the prohibition of discrimination based on sexual orientation are
unsatisfactory. A significant obstacle is the restrictive and often incorrect
interpretation of EU law and the lack of appropriate mechanisms aimed at
implementing protection against discrimination based on sexual orienta-
tion at the national level. The idea of gradually introducing relevant nation-
al provisions and implementing appropriate practices by member states to
strengthen the protection of individual rights, including by means of elimi-
nating all forms of discrimination in employment, was intended to address
this issue. Therefore, the statement that “the European Union needs not so
much judicial protection of individual rights as progressive human rights
policies and their effective implementation” seems misplaced. Effective EU
law in the area of prohibition of discrimination cannot be achieved without
individual guarantees of protection at the national level.”

% Philip Alston and Joseph Weiler, “An ‘Ever Closer Union’ in Need of Human Rights Policy:
The European Union and Human Rights,” in The EU and Human Rights, ed. Philip Alston
(Oxford: Oxford University Press, 1999), 3.
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An exploration of CJEU case law confirms the application and imple-
mentation of national provisions regarding the prohibition of discrimina-
tion based on sexual orientation, revealing their disparities with EU law
standards. A significant factor contributing to this discrepancy is the cre-
ation of national regulations that are inconsistent with EU law, leading to
a high risk of their practical application against interested parties, and var-
ying interpretations of the principle of equality by member states, which
significantly impacts the implementation of EU law.** Following CJEU case
law, it must be stated that differences and divergences in the application
and enforcement of EU law provisions within national legal systems of
member states negatively affect the proper functioning of the principle of
non-discrimination on their territories.

National courts and other authorities in member states are required to
interpret national law in accordance with the EU law, its content, and pur-
pose, and, as far as possible, to interpret national law in light of EU law pro-
visions to ensure the results prescribed in that law.”> As was demonstrated
by the analysis of CJEU rulings, they do not satisfactorily fulfill their func-
tion, leading to violations of subjective rights in the discussed matter. Fur-
thermore, the analysis of existing anti-discrimination provisions confirms
that the creation of legal instruments guaranteeing effective legal protec-
tion against discrimination, including based on sexual orientation, cannot
be sufficiently achieved by member states; better results will be achieved at
the EU level. Thus, there is a fully justified need for a revision of legislative
acts and administrative practices of member states in this area. Currently,
the only mechanism to combat discrimination based on sexual orientation
is normative acts adopted under Article 19 TFEU (formerly Article 13 EC),
but their limited scope and the inability to shape civil status at the EU level
prevent, for example, the recognition of registered partnerships as equiva-
lent to marriages. Therefore, there is a need for a legal act that standardises

*  Christopher McCrudden and Sacha Prechal, “The Concepts of Equality and Non-Discrimi-
nation in Europe: A Practical Approach,” Oxford Legal Studies Research Paper, no. 4 (2011): 1.
Agnieszka Soltys, “Wyktadnia prawa krajowego zgodnie z dyrektywami jako $rodek
zapewnienia skutecznosci orzeczeniom Trybunatu Sprawiedliwosci Unii Europejskiej (pod-
jetym w trybie art. 267 TFUE) w polskim porzadku prawnym,” in Zapewnienie efektywnosci
orzeczeti sgdow miedzynarodowych w polskim porzqdku prawnym, ed. Andrzej Wrobel (War-
saw: Wolters Kluwer, 2011), 499.
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a minimum, uniform level of protection against discrimination across all
areas of life, not only within employment and work, which will ensure
a balance between the achievement of EU objectives and the competencies
of member states.
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