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Keywords: Abstract: The study analyses tax law regulations in force in Po-
food waste, land and in selected European Union countries which may in-
food wastage, fluence attitudes of entrepreneurs (taxpayers) in taking actions
sustainability, aimed at preventing food waste. This analysis demonstrates that
donation of food, all countries investigated in this study have made attempts to de-
charities, taxation, velop and implement various measures to combat the problem
tax incentives of food waste. At the same time, it is worth noting that properly

constructed tax preferences are an important factor in preventing
food waste, which is part of the sustainable development strate-
gy implemented by European Union countries. In this respect,
actions must be long-term and they should be based on various
legal measures. Further changes in this area will be determined
by some key factors. These include the need to use tax law reg-
ulations or to determine economic and social trends. Directions
of activities of the state, local government and non-governmental
organizations for counteracting food waste will also set course
for these changes. Achieving sustainable development also at
the stage of using food already produced should be based on op-
timisation of all related processes, and thus also financial (mainly
tax) processes. Therefore, attention should be paid in particular
to the tax legislation in force in Poland and in selected European
Union countries, i.e. the Act on tax on goods and services and
the Act on corporate income tax.
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1. Introduction

Globalization of markets, including food markets (even in the European
Union), which has been observed for many years, causes many changes in
the sphere of food production and consumption. The positive aspects of
globalisation are: new markets, access to new raw materials, a variety of
products, access to processing technologies and increasing the availabili-
ty of products. Negative changes include, above all, overconsumption and
food waste'.

Food wastage is one of the negative phenomena of the modern world
and is becoming a multidimensional problem. It applies to every link in
the agri-food chain?. It may be seen, for example, at the stage of processing,
production, transport, storage, distribution and consumption. It should
be emphasized that food waste is mentioned in Sustainable Development
Goals’, which were formulated by the United Nations*. Given the above,
it should be stated that the problem of food waste consists of: food losses
and wasting food, also referred to as food waste. Losses occur at the stage
of storage, processing and primary production, while food waste occurs at
the stage of trade, distribution and consumption’.

International scientific research undertaken in this area points out that
food that has already been produced but not consumed in its entirety means
de facto that a country’s natural resources are wasted. This, in turn, nega-
tively affects the environment and is seen as unethical. It is stressed that

Anna S. Tarczynska, “Skala marnowania zywnosci wérod studentow uniwersytetu war-
minsko-mazurskiego w Olsztynie;” ZYWNOSC. Nauka. Technologia. Jakos¢, no. 28, 2(127)
(2021): 121-122.

Maria-Georgeta Moldovan, Dan-Cristian Dabija and Cristiana Bianca Pocol, “Recources
Management for a Resilient World: A Literature Review of Eastern European Countries
with Focus on Household Behaviour and Trends Related to Food Waste,” Sustainability,
no 14.7.123(2022): 2-3.

Aleksandra Bednarczuk, Jerzy Sleszyniski, “Marnowanie Zywnosci w Polsce;,” Zeszyty Na-
ukowe Szkoly Gléwnej Gospodarstwa Wiejskiego, Problemy Rolnictwa Swiatowego, vol. 19,
no. 4(2019): 19.

4 United Nations, 2015; Eurostat, 2017; UN Global Compact, 2018.

> Sylwia Laba, Krystian Szczepanski, Robert Laba, “Definicje i wytyczne w obszarze strat
i marnotrawstwa zywnosci jako podstawa prowadzenia badan,” in Straty i marnotrawstwo
zywnosci w Polsce. Skala i przyczyny problemu, ed. Sylwia Laba (Warsaw: IOS-PIB, 2020),
9and 13.
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food waste should be reduced at every stage in the interest of sustainable
consumption®. Solutions that could mitigate adverse effects of this prob-
lem should be systemic solutions. Counteracting the phenomenon of food
waste also lies in the introduction of appropriate legal regulations, includ-
ing in particular in the field of tax law. It seems natural to be able to take
advantage of tax preferences, which in turn may affect decisions taken by,
among others, business operators when distributing produced food, which,
for example, is about to expire. It is necessary to remove legal barriers that
prevent the counteracting of this negative phenomenon. We can already
talk about the need to form “tax food law”, based on the constructions of
tax preferences provided for in the tax legislation (e.g. relief, exemptions,
deductions), which should support actions intended to counteract food
waste. In view of the above, the following regulations of Polish legal acts
should be given consideration: the Act on tax on goods and services’” and
the Act on corporate income tax® and indirectly the Act on personal in-
come tax’. The use of these mechanisms and tools at the stage of food do-
nation is part of a number of social activities undertaken by various entities
and organizations. In addition, the literature points out that by doing so it is
possible to distribute surplus food to social groups aftected by poverty*°.

It should be emphasized that although the problem of food waste has
taken on an international character, there is no single universal definition
of the concept of “food waste” The act of 19 July 2019 on counteracting

¢ Gerold Hafner, Jakob Barabosz, Felicitas Schneider, S. Lebersorger, Silvia Scherhaufer,
Heiko Schuller, Dominik Leverenz, and Martin Kranert, Determination of discarded food
and proposals for a minimization of food wastage in Germany, Report for German Federal
Ministry of Food, Agriculture and Consumer Protection, (Stuttgart, 2012): 4 and 30, accessed
July 23, 2022, https://www.researchgate.net/publication/262728113_Determination_of
discarded_food_and_proposals_for_a_minimization_of_food_wastage_in_Germanys.
Act on tax on goods and services of 11 March 2004, Journal of Laws 2022, item 931,
as amended - hereinafter: the VAT Act.
8 Act on corporate income tax of 15 February 1992, Journal of Laws 2021, item 1800,
as amended - hereinafter CIT Act.
Act on personal income tax of 26 July 1991, Journal of Laws 2021, item 1128, as amended -
hereinafter: the PIT Act.
1 Beata Bilska, Marzena Tomaszewska, Danuta Kolozyn-Krajewska, Malgorzata Piecek,
“Segmentation of Polish Households Taking into Account Food Waste,” Foods, no. 9(379)
(2020): 1.

N
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food waste'' assumes that this concept means withdrawing from the distri-
bution stage of food that meets the requirements of food law, in particular
due its approaching use-by date or the date of minimum durability or due
to defects in the appearance of these foodstuffs or their packaging and des-
tining them for disposal as waste. In turn, the European Union (hereinafter
the EU) adopted a definition presented by the European Parliament in its
Resolution of 19 January 2012 “How to avoid food wastage”'?. Food waste
should be understood as foodstuffs discarded from the agri-food chain for
economic or aesthetic reasons or because of the approaching use-by date,
which are still fit for consumption, but are intended for elimination and
disposal, which in turn causes negative effects taking into account the im-
pact on the environment, costs and lack of income for businesses.

It should also be noted that on 11 December 2019, the European Com-
mission published a Communication on the European Green Deal”, cre-
ating a new EU growth strategy. Its aim is for the EU to achieve climate
neutrality by 2050. In 2020, the European Commission published anoth-
er strategy entitled “Farm To Fork™, which aims to transform the EU’s
food system into a more sustainable, healthier, as well as environmentally
friendly one. It is worth stressing that the first of the key tasks of this strat-
egy is to set legally binding targets for reducing food waste across the EU
by 2023. The aim of this strategy is the transition of the current EU food
system to a sustainable model.

2. Scope of Research and Methodology

The aim of the research is to identify and verify the tax law regulations in
force in Poland and in selected EU countries, which can be used as tools
supporting entrepreneurs (taxpayers) in taking actions to counteract food
waste or as tools preventing them from doing so. Therefore, the analysis

1 Consolidated text Dz. U. (Journal of Laws) of 2020 item 1645.

European Parliament resolution of 19 January 2012 on how to avoid food wastage: strategies
for a more efficient food chain in the EU (2011/2175(INI)) O] C 227E, 6.8.2013, p. 25-32.
The EU’s goal of climate neutrality by 2050, accessed July 22, 2022, https://www.consilium.
europa.eu/en/policies/green-deal/.

Farm to Fork Strategy. For a fair, healthy and environmentally - friendly food system, accessed
July 23, 2022, https://food.ec.europa.eu/system/files/2020-05/f2f_action-plan_2020_strate-
gy-info_en.pdf.

10 Review of European and Comparative Law | 2022 Vol. 50, No. 3
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covers the tax legislation in force, primarily in the field of value added tax
and corporate income tax, as well as relevant literature. This research is
a preliminary, pilot study that will allow authors to formulate de lege fer-
enda conclusions and to create - in the next stage of their research - “tax
models” that fit into the policy of “tax food law”. These conclusions mainly
refer to tax preferences related to the taxation of free transfer of food, both
in Poland and in other, selected EU countries. The method of investigation
of the law in force is used as the basic research method. It should also be
pointed out that, regardless of whether the research concerned Polish leg-
islation or the legislation of another EU country, the following terms were
adopted: VAT Act for an act on value added tax and CIT Act for corporate
income tax act.

3. Tax Concepts Relating to the Free Transfer of Food

As already indicated in the introduction, correct forming of tax law is one of
the key elements limiting food waste. It should be noted that to a large ex-
tent it is tax issues that may constitute a significant barrier (or a supporting
instrument) to the free transfer of food by entities producing or marketing
it. This issue focuses mainly on two taxes: VAT and CIT.

The main problem in individual EU countries is that the harmonisa-
tion of VAT does not leave too wide a margin for action in terms of pref-
erential burden on the gratuitous supply of foodstuffs. Directive 2006/112/
EC" provides that the use by a taxable person of goods forming part of his
business assets which are disposed of free of charge for non-business pur-
poses where the VAT on such goods or parts thereof was wholly or partly
deductible constitutes a supply of goods for consideration'®. On the other
hand, where a taxable person applies or disposes of goods forming part
of his business assets, the taxable amount shall be the purchase price of
the goods or of similar goods or, in the absence of a purchase price, the cost
of production, determined at the time when the disposal of those goods
takes place".

* Council Directive 2006/112/EC of 28 November 2006 on the common system of value
added tax, OJ L 347, 11.12.2006, p. 1-118 - hereinafter: Directive 2006/112/EC

¢ Article 16 Directive 2006/112/EC.

7 Article 74 Directive 2006/112/EC.

Review of European and Comparative Law | 2022 Vol. 50, No. 3 11
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It should be noted, therefore, that the provisions of EU law are already
a form of a barrier to the introduction of tax-wise beneficial regulations
contributing to the reduction of food waste. Admittedly, the EU VAT Com-
mittee does offer some guidelines, such as guidance from December 2012.
It stipulates that the above-mentioned provisions of the directive specifi-
cally define donation of foodstuff from a tax point of view. Nevertheless,
“where the donation takes place close to the best before date or where
goods are not fit for sale, that value should be fairly low, even close to zero.
It does not address the grey area of the value of donated food close to its
‘best before/use by’ date” '%.

At the same time, it should be noted that EU Member States are intro-
ducing solutions to the value added tax construction on their own, which
could neutralize tax barriers to food donations. On the basis of the legal
regulations in force in EU Member States, the following concepts can be
observed. The first is to maintain complete neutrality. This means that
the Member State does not introduce any preference in the VAT system.
This is mainly due to the fact that there is no EU delegation to apply pref-
erential measures on the basis of VAT. In this case, the guidelines taken do
not help either. One of them states that: “donation of foodstufts to the poor,
made by a taxable person free of charge, shall be treated as a supply of
goods for consideration, in accordance with the first paragraph of Arti-
cle 16 of the VAT Directive, unless this donation meets the conditions laid
down by the Member State to be considered as a gift of small value within
the meaning of the second paragraph of Article 16 of the VAT Directive™.
The main problem in this case is that food donation is carried out on a larg-
er scale and will usually not fall within the concept of “gift of small value”.
Nevertheless, Greece has taken a conciliatory path in this respect, where in
the construction of VAT on the basis of changes made in 2014%, the con-

18 See: Joint answer given by Mr Semeta on behalf of the Commission. Written questions:
E-003730/13, E-002939/13,accessed June 10, 2022, https://www.europarl.europa.eu/doceo/
document/E-7-2013-002939-ASW_EN.html?redirect.

1 Guidelines Resulting from the 97 Meeting of 7 September 2012. DOCUMENT C - tax-
ud.c.1(2012)1701663 - 745 (1/1).

2 Article 46, amendment of the regulations of law 2859/2000, law 113/2010 and law
3986/2011, accessed June 10, 2022, https://www.e-forologia.gr/lawbank/document.aspx?-
digest=1BF72D34FECFF3F8.28B4F588 A6A8&version=2014/02/17.

12 Review of European and Comparative Law | 2022 Vol. 50, No. 3
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cept of a gift (goods with a value of up to EUR 10) has been extended to
include, inter alia, the free donation of food to a public benefit organiza-
tion?". Another possible concept is the application of the VAT exemption
on the food transferred with the right to deduct input tax. In this case,
the condition for enjoying of this preference is that the food be donated,
either directly (a public benefit organization that distributes it to those in
need) or indirectly (a food bank that then donates it to specific charities for
distribution). The latter is the case, for example, in Belgium, where, by way
of exception, the free transfer of food to legally recognised food banks for
distribution free of charge has been exempted from taxation®. However,
this solution applies only to those food products to which reduced VAT
rates apply. Another condition for benefiting from the exemption is that
the object of the donation is such food (produced or purchased for further
sale) that is unfit for sale in normal circulation, i.e. products with damaged
packaging, surplus stock or food for which the use-by date is approaching.
The rules relating to the exemption from VAT with the right to deduct in-
put tax of only foodstuffs which are not placed on the market or unfit for
placing on the market because of damaged packaging or defective labelling
or the approaching use-by date also apply in Italy®.

Another concept that may apply to the free supply of food is the impo-
sition of a lower VAT rate. It should be noted, however, that in most coun-
tries, a reduced tax rate is already being imposed on basic food products.
Consequently, the application of a second lower reduced rate is hardly a se-
rious instrument to stimulate the desired behaviour of the taxable person.
However, a significant incentive in such a situation would be the imposition
of a 0% rate. It should be noted that, from the point of view of the operator

2 Article 7(2)(b) Value added tax code, accessed June 10, 2022, https://www.taxheaven.gr/
law/2859/2000.

2 Decision of TVA, no E.T. 124.417, of 31 July 2013, accessed June 10, 2022, https://www
.stradalex.com/fr/sl_src_publ_div_spffin/document/dec_divtva20130731.278604-fr.
Article 6(15) Law of 13 May 1999, no. 133, Provisions on equalization, rationalization and
fiscal federalism. See more: Marco Allena, “Circular Economy and Sustainability Among
Former Foodstuff, Surplus Food and Food Waste: Fiscal Issues,” in Circular Economy and
Environmental Taxation, ed. Antonio Felice Uricchio, Gianluca Selicato (Bari: Caccuci
Editore, 2020), 65-89.

23
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supplying food free of charge, the exemption with the right to deduct input
tax has similar effects as the imposition of a zero VAT rate.

In the absence of clear legal regulations under Directive 2006/112/EC,
EU member states are more willing to use appropriate instruments to en-
courage food donations on the basis of CIT. In a sense, they compensate
for the need to pay VAT. It should be noted, however, that the introduc-
tion of tax preferences only on the basis of CIT does not constitute a full
incentive to donate food free of charge to charity. It seems that in order
to be able to say that the tax instruments used pass the exam, appropri-
ate legal regulations should be introduced both on the basis of VAT and
CIT. When it comes to tax preferences in CIT in the case of making a do-
nation, the subject of which is food, it may take the form of a tax deduction
or a tax credit. It should be emphasized that the legislator usually indicates
in the construction of CIT that one of the two above-mentioned ways of re-
ducing the tax burden may be used in the case of making a donation but he
does not stipulate what its subject is. Thus, the legal regulations apply to in-
cash and in-kind donations alike. At the same time, not only food may be
the subject of an in-kind donation. Rarely does the legislator specify food as
the subject of donation, with which the taxpayer acquires a specific prefer-
ence. Even if this is the case, then next to food he lists other things that may
be the subject of donation. Usually, legal constructions indicate entities for
the benefit of which a free transaction should be carried out inter vivos
and the purpose of this donation. Tax deduction in relation to donations
made applies, for example, in Portugal. Donations, also in the form of food,
made to entities enumerated in the Act, are treated as an expense and are
deductible in the amount of 120%, 130% or 140% of the expenses incurred,
depending on the institutions for which they were made. However, the leg-
islator introduced a certain limit regarding the amount of deduction, which
may not exceed 8/1000 of the volume of sales or services provided*.

When it comes to France, the possibility of using a tax credit is granted
to French taxpayers who make donations to entities who act as broadly
understood public benefit establishments. Taxpayers who make a dona-
tion can reduce the amount of tax by 60% or 40%, depending on whether
the threshold of €2 million in the value of the donations made is exceeded.

2 Art. 62(1) and (2) Decree — Law no 215/89 of 1 July, Tax Benefits Statute.

14 Review of European and Comparative Law | 2022 Vol. 50, No. 3
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It should be emphasized, however, that the French legislator introduced
a limit. The amount of tax credit cannot exceed EUR 20,000 or 5/1000 of
turnover. However, if the above limit is exceeded, the amount by which
the limit has been exceeded can be deducted from tax in one of the next
five tax years®.

4. Legal Measures Provided in the Tax on Goods and Services

There are regulations in the construction of Polish VAT* on the basis of
which a derogation from the main principle applies. This principle holds
that the free of charge supply of goods used by a taxable person for purposes
not related to his business activity, if the taxpayer had the right to deduct
input tax from the output tax, is considered a taxable transaction - supply of
goods for consideration.

The Polish legislator, in order to meet social expectations, introduced
an exemption for the supply of goods whose subject is food?. This resulted
from the desire to encourage taxpayers to donated to charity free of charge,
as well as a sense of injustice among those taxpayers who donated food to
charity free of charge, but had to pay VAT on this activity. The Polish litera-
ture argues that the introduction of the preference in question into the con-
struction of the value added tax in question constitutes infringement of
Directive 2006/112/EC. 1t is pointed out that this non-compliance was al-
ready known at the time of the work on the implementation of the exemp-
tion from taxation of the free supply of foodstuffs. The main reason given
is the failure to include such supplies in the list of exempt transactions or
transactions subject to the 0% rate, arguing that under the common VAT
system the right to deduct is granted only in respect of acquisitions intend-
ed to carry out taxable transactions. In addition, it is argued that Poland has
not been authorised to apply a special measure derogating from the provi-
sions of Directive 2006/112/EC in this respect®.

»  Art. 238a General Tax Code.

% Art. 43(1)(18) VAT Act.

¥ Tt entered into force on 1 October 2013 by an amendment of Article 43(1)(16) of the VAT
Act. Since that moment, all donors, that is producers, distributors and wholesalers, are ex-
empt from VAT on foodstuffs given as donations.

Malgorzata Sek, “Zwolnienie z prawem do odliczenia nieodplatnego przekazania pro-
duktéw spozywczych na rzecz organizacji pozytku publicznego z przeznaczeniem na cele

Review of European and Comparative Law | 2022 Vol. 50, No. 3 15



Marcin Burzec, Ewa Kowalewska

The preference adopted by the Polish legislator consists in exempting
goods provided free of charge by the taxpayer, which are his business as-
sets and in respect of which he was entitled, in whole or in part, to reduce
the amount of tax due by the amount of input tax on the acquisition, import
or manufacturing of those goods or their components. At the same time,
it should be noted that a taxable person who transfers food free of charge
is entitled to deduct input tax in respect of those goods and services which
have been used to manufacture or acquire the food donated free of charge®.
However, in order to benefit from this preference, certain formal conditions
must be met. First, foodstuffs must be the subject of the supply. It should
be remembered, however, that the exemption does not apply to a supply
of alcoholic beverages with an alcohol content more than 1.2% and alco-
holic beverages that are a mixture of beer and non-alcoholic beverages, in
which the alcohol content exceeds 0.5%. It should be noted at this point that
the provisions of Polish law do not condition the use of the exemption only
to food for which its use-by date is approaching. This tax preference applies
both to the free transfer of products with a long period of consumption, as
well as to those whose expiry date is due in a short period of time. Secondly,
in order for the foodstuffs supplied to benefit from the exemption, they must
be given to a public benefit organisation for the purposes of the charitable
activities carried out by that organisation. Under the regulations in force,
the status of a public benefit organization may be granted to a non-gov-
ernmental organization that meets the following requirements: it does not
operate for profit, it does not belong to the public finance sector, it is not
an enterprise, a bank, a research institution or a commercial law company
that is a state or local government legal entity®. In addition, the status of
a public benefit organization may be acquired by legal persons and organi-
zational units that operate on the basis of the provisions on the relationship
of the State to the Catholic Church, the relationship of the State to other

charytatywne,” in Polskie prawo podatkowe a prawo unijne. Katalog rozbieznosci, ed. Bogu-
mil Brzezinski, Dagmara Dominik - Oginiska, Krzysztof Lasinski-Sulecki (Warsaw: Wolters
Kluwer, 2016), 118-120; Adam Bartosiewicz, Komentarz VAT (Warsaw: Wolters Kluwer,
2022), 703-704.

¥ Article 86(8)(3) of the VAT Act.

3 Article 20 of the Act on public benefit and volunteer work of 24 April 2003, Journal of Laws
2022, item 1327, as amended - hereinafter Public Benefit Act.

16 Review of European and Comparative Law | 2022 Vol. 50, No. 3
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Churches and religious associations, provided that their statutory objectives
include performance of public benefit activities. It should be emphasized
that such a status will not be granted to these ecclesiastical legal persons
and their organizational units if their public benefit activities are carried out
only for the benefit of entities chosen on the basis of religious or faith-re-
lated criteria. The status of public benefit organizations is also acquired by
capital companies (joint-stock company or limited liability company), as
well as sports clubs that are companies that do not operate for profit and all
their income is intended for the implementation of statutory objectives and
that do not allocate their profit to be distributed between their shareholders
and employees®!. It should therefore be noted that the personal scope in this
case is extremely wide and is not limited to only food banks or other chari-
table entities. In order to benefit from this tax preference, it is only required
that the beneficiary have the status of a public benefit organization and for
it to receive a donation in the form of foodstuffs.

It is worth noting that the legislator has expanded the circle of taxpayers
who may enjoy the exemption in question. Until 30 September 2013, only
food producers could benefit from this preference. However, in the cur-
rent legal status, the exemption may be used by food producers and other
entities that supply food products, including intermediaries in food trade,
such as, for example, shops or wholesalers®. However, the amendment to
the provisions of the VAT Act of 2013 imposed formal requirements that
must be met in order to benefit from the exemption. For this purpose,
a public benefit organization that obtains food as part of a free supply of
goods, firstly, is obliged to keep appropriate documentation on the basis of
which it will be possible to determine the purpose of the food received by
it. Secondly, the goods obtained may not be used for purposes other than
those of the charitable activities carried out by that organisation. Failure to
meet at least one of the above conditions results in the loss of the exemp-
tion in the value added tax. It should be emphasized, however, that in such

3 See Jarostaw Ruszewski, “Organizacja pozytku publicznego,” Paristwo i Prawo, no 7(2005):

81-94; Katarzyna Plonka-Bielenin, “Charakter prawny podmiotowosci organizacji ,,non-
-profit’;y, Administracja, no. 4(2010): 45-70; Anna Suréwka, “Dziatalnos¢ pozytku publicz-
nego i wolontariatu w $wietle Konstytucji RP;’ Przeglgd Sejmowy, no 6(2004): 63-76.
Article (1)(a) of the Act on amending the act on tax on goods and services and certain other
acts of 26 July 2013, Journal of Laws 2013, item 1027.
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a case the obligation to pay the tax is not borne by the entrepreneur who
provides food free of charge for charity, but by the public benefit organiza-
tion that obtained food products free of charge. It is irrelevant in this case
whether the organisation is a taxable person for the purposes of VAT or
whether it is exempt (personal scope) on the ground that it does not carry
out transactions subject to value added tax®.

5. Legal Measures Relating to Food Donation in the Construction
of Income Taxes

In the Polish tax law system, the burden of income tax is regulated by two
legal acts. The principles of taxation of income obtained by legal persons are
included in the CIT Act, while rules relating to natural persons are laid down
in the Personal Income Tax Act. It should be emphasized that the Polish legis-
lator includes appropriate regulations in the construction of CIT on the basis
of which taxpayers may deduct donations made to charity from the tax base,
which in principle is income. It should be noted, however, that the Polish
tax law does not provide for specific regulations relating to food donations.
Pursuant to the provisions of the Corporate Income Tax Act, the income con-
stituting the tax base may be reduced by donations made for strictly defined
purposes. This means that both in-cash gifts, which constitute the vast majori-
ty of gratuitous inter vivos transactions, and in-kind donations, are deductible
from the tax base. However, in order for food (as well as any other donation)
donated by a taxpayer who is a legal person to be deducted from the tax base
in corporate income tax, two basic conditions must be met. First, the donation
must be made for defined purposes. They are specified in the Public Benefit
Act. These objectives include, among other things, social assistance, family
support, charitable activities, activities for children and youth. Secondly, such
a donation must be made to public benefit organisations, which are, similarly,
entities mentioned when discussing the VAT exemption. In addition, the leg-
islator extends the personal scope of the tax preference in question. In accord-
ance with Polish regulations, the donation may also be made to organizations
equivalent to Polish ones, specified in the regulations governing public bene-
fit activities, in force in an EU Member State other than Poland or a country

3 According to Article 113 of the VAT Act, a sale done up to the value of PLN 200,000 is
exempt from tax.
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belonging to the European Economic Area. However, it is required that these
organizations carry out public benefit activities in the sphere of public tasks.
Nevertheless, the enjoyment of a deduction from the tax base (income)
of a donation made to charity is not unlimited. The Polish legislator has
introduced a limit according to which the taxpayer may deduct the value
of donations whose amount does not exceed 10% of their income*. In the
case of donations of food to charity, this value is determined on the ba-
sis of either the value of the production of foodstuffs or the value of their
acquisition. In this context it should be noted that on the one hand the in-
troduction of a percentage limit on the amount of donations made, which
depends on the amount of income earned by the taxpayer, is by all means
justified from the point of view of the tightness of the tax system, in particu-
lar when it comes to in-cash donations (although not only). On the other,
in the context of donations involving food where the beneficiaries are char-
itable organisations or food banks that are actually distributing it, the regu-
lation of 10% of the income generated should be disapproved. Regulations
constructed in this way may constitute a significant barrier, discouraging
business operators from making food donations. This will be the case in
particular in relation to those taxpayers — food producers or entities trading
in food - whose activities have low margins. Consequently, this may lead
to a situation in which there will be no will at all to transfer food products
with a close expiry date free of charge to charitable institutions. This will
obviously lead to food waste, a failure to meet basic food needs of those in
need, but also additionally to excessive exploitation of the environment in
order to make up for possible shortages of foodstuffs that have been wast-
ed. In this context, decisions should be made whether to introduce a tax
preference into the very structure of CIT, which would allow a deduction of
a donation whose subject is only food, either without limit, or with a limit
higher than 10% of income. On the other hand, however, it should be noted
that in Poland the legal regulations relating to the introduced limit, which
at first glance may turn out to be unattractive, are in some way neutralized
by two circumstances. First, as has already been pointed out in the con-
struction of Polish VAT, there is an exemption for the supply of foodstufts
with the possibility of deducting input tax from the output tax. Secondly,

3 Article 18(1)(1) of the CIT Act.
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CIT introduced the possibility of classifying the value of a food donation
as a tax-deductible cost. This measure is an exception. It should be noted
that the provisions of Polish law prohibit, as a rule, deduction of donations
in a situation where the taxpayer has included the value of the donation as
tax-deductible costs®. In Polish tax law, in order for the expenses made by
the taxpayer to be considered as a tax-deductible cost, there must be a cause-
and-effect relationship between the expenditure made and the purpose for
which it is incurred. This purpose should be generation of revenue, or pos-
sibly preservation or securing of a source of revenue. However, in certain
circumstances the legislator stipulates that certain expenses, even if there is
the above-mentioned cause-and-effect relationship, cannot be considered
a tax-deductible cost. The construction of the Polish CIT includes a closed
catalogue of such expenses. This includes, among other things, donations
and offerings of all kinds. The legislator introduces an exception to this Pol-
ish rule, indicating that although donations and offerings of all kinds cannot
be classified by the taxpayer as a tax-deductible cost, such costs are produc-
tion costs or purchase price of food products to which the VAT exemption
applies and which are intended exclusively for the purposes of charitable
activities carried out by the recipient public benefit organizations®.

It should be emphasized that the legislator also includes similar legal
regulations in the Personal Income Tax Act. This means that taxpayers who
are natural persons who conduct business activity may reduce the tax base
by the amount of the donation. As in the CIT Act, there are also no detailed
provisions relating only to donations whose subject is food. It should be
noted, however, that the main difference between CIT and personal income
tax is the amount of the statutory limit. In the PIT construction, taxpayers
may deduct the value of the donation within a limit not exceeding 6% of
the income obtained in the tax year”. As in the Corporate Income Tax Act,
the construction of the personal income tax also provides for the possi-
bility of including in tax-deductible costs of the cost of manufacturing or
purchasing food products that were donated to a charitable organization®.

3% Article 18(1k) of the CIT Act.

36 Article 16(1)(14) of the CIT Act.
7 Article 26(1)(9)(a) of the PIT Act.
3 Article 23(1)(11) of the PIT Act.
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6. Conclusion

Recognising the complexity of the problem of food waste, and above all
its transnational dimension and its link with the sustainable development
strategy implemented in EU Member States, the following conclusions can
be drawn.

Firstly, it should be noted that the proper formulation of tax law regu-
lations plays a key role. The lack of appropriate tax preferences may inhibit
the activity of food producers or entities trading in it. This applies in par-
ticular to those foodstufts which, for objective reasons, cannot be sold at
all. This is due to physical damage to packaging, an approaching use-by date,
or the occurrence of excessive surplus food. Therefore, it should be postu-
lated that such changes be introduced in the Polish (and EU) legislation that
will support entrepreneurs at individual links of the agri-food chain to take
action to counteract food waste. Special focus should be given to the possi-
bility of using a donation to a public benefit organisation made by entrepre-
neurs and granting them appropriate tax preferences in this respect.

Secondly, it should be emphasized that the issue of removing tax barri-
ers that hinder the donation of foodstuffs is complex. Attention should also
be paid here to EU regulations. The construction of the EU value added tax
poses serious difficulties. EU Member States should comply with Direc-
tive 2006/112/EC in implementing tax law. Unfortunately, as already men-
tioned, provisions of Directive 2006/112/EC clearly indicate that the free
supply of goods, in this case food, in respect of which input tax was deduct-
ible in whole or in part is treated in the same way as a supply for considera-
tion subject to VAT. Therefore, a consensus is required between the various
decision-making groups, both European bodies and EU Member States, to
make appropriate changes in this regard. It seems that the abolition of this
tax barrier, even in breach of the construction rules of value added tax, is
necessary. Eliminating this tax barrier should significantly reduce the prob-
lem of food waste in the future.

Thirdly, in the light of the analyses carried out herein, the most sensible
solution would therefore be to introduce an exemption with deductibility
of input tax where the taxable person supplies food products free of charge
to charitable organisations which distribute such products to those in need.
The secondary issue to be resolved is whether such supply would take place
indirectly - through food banks supplying charities in contact with people
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in need, or directly - through charities that directly donate food to those in
need. However, it remains an open question whether Directive 2006/112/
EC should limit the possibility of free supply of foodstufts only to those
products that for objective reasons have been withdrawn from the market
(e.g. damaged packaging, approaching expiry date) or allow the exemption
to be granted unconditionally as is the case in Poland.

Fourthly, the analysis of the tax legislation of selected EU countries
carried out for the purposes of this study has shown that in some coun-
tries there is a concept to compensate for the inability to introduce tax
preferences on the basis of VAT by introducing appropriate income tax re-
lief. As discussed earlier, a taxpayer who has made a donation may reduce
the amount of his tax burden by applying a tax deduction or a tax credit.
It should be noted, however, that this is a partial solution to the problem in
question. The key to removing tax barriers, and thus introducing incentives
for the free donation of food to charity, is the existence of appropriate tax
preferences both in terms of VAT and income taxes. Only in this way can
taxpayers be offered an appropriate, comprehensive tax instrument that will
encourage them to behave in a way that is desirable from the point of view
of food waste prevention policy. At this point, when the discussed issue is
slowly becoming noticeable in the EU Member States, the secondary issue
is whether the use of the tax deduction or the tax credit in the CIT con-
struction is an appropriate instrument. Certainly, from the point of view of
the fiscal interests of each country, a more optimal solution is to introduce
a tax preference, which will manifest itself in the use of a tax deduction.
However, it should be emphasized that in order for this instrument to meet
the expectations placed in it, i.e. stimulation of taxpayers to a certain be-
haviour, additional instruments must be introduced at the level of Directive
2006/112/EC, i.e. an exemption from VAT suggested by the authors with
the possibility of deducting input tax.

In conclusion, it is worth referring to the tax law regulations in force
in Poland. In this context, in terms of VAT and income taxes (CIT and
PIT), it should be noted that they do not constitute a serious tax barrier
that would discourage taxpayers from making free food transfers to char-
ities. When it comes to VAT, the Polish legislator has introduced a fairly
wide scope of subject matter and has not limited itself only to food prod-
ucts that, for objective reasons, are not suitable for marketing. Of course,
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the above may raise concerns whether such regulations do not pose risks
of VAT fraud. However, numerous formal requirements imposed on both
the donor and the beneficiary, as well as the punitive obligation to pay tax
by a public benefit organization in a situation where food products are not
used as intended, seem to contradict this. Another issue is that the VAT reg-
ulations discussed apply only because the Polish legislator has disregarded
the provisions of Directive 2006/112/EC. When it comes to income taxes
(CIT and PIT), here also legal solutions seem to be appropriate and should
not limit business operators from making food transfers. Perhaps a ques-
tionable issue is the introduced limit on the possibility of deducting a do-
nation up to 10% and 6% of income obtained by the taxpayer in CIT and in
PIT, respectively. It is therefore debatable whether the legislator should not
increase this level only for donations that involve food. On the other hand,
it should be noted that the value of food donated, in addition to the possi-
bility of deduction from income, may additionally be classified as a tax-de-
ductible cost, reducing revenue and thus affecting the amount of income
earned by the taxpayer. In addition, the limits contained in the CIT and PIT
construction are depreciated by the possibility of applying an exemption
in VAT with the possibility of deducting input tax. It seems, therefore, that
the regulations applicable in Poland may be the right direction for gradually
introduced changes aimed at removing tax barriers that discourage taxpay-
ers from making free supplies of food to charity.
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Keywords: Abstract: With the proposal for a Regulation of the Europe-
Carbon Border an Parliament and of the Council establishing a Carbon Bor-
Adjustment der Adjustment Mechanism (CBAM) adopted on July 14, 2021
Mechanism, by the European Commission, it begins to reach the heart of
CBAM, the global debate on the opportunity to adopt mechanisms to
Carbon leakage, combat the phenomenon of ‘carbon leakage) that is the attempt
Environmental duty, to evade existing carbon pricing systems through the delocali-
Customs law zation of the most polluting activities. In this way, the European

Union demonstrates its serious intention to strengthen actions
against climate change and to identify customs taxation as an in-
strument to guide the choices of its trading partners and, there-
fore, of the major world economies. The precautions adopted in
the application of the CBAM and the long transitional period
before its entry into force, however, prevent the full appreci-
ation of its potential repercussions (also) in terms of the new
own resource of the European budget.

1. 'The EU proposal for a Carbon Border Adjustment Mechanism

With the proposal for a Regulation of the European Parliament and of
the Council establishing a Carbon Border Adjustment Mechanism (CBAM)
adopted on July 14, 2021 by the European Commission, the ambition of
the European Union to assume a leading role in the field of environmen-
tal protection and the fight against climate change grows. The European
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strategy is also growing in quality since, in addition to experimenting with
(new) good practices in regulation, it claims to take a leading role in a new
phase of global action to combat emissions of carbon dioxide, according to
the polluter pays principle.

The explanatory memorandum for the EU legislative acts confirm
the European desire to favor a global approach on these problems, but also
the awareness of the distance that separates the policies of the Old Conti-
nent from those of the most aggressive economies of the Planet. It is suffi-
cient to read some passages of the Regulation COM (2021) 564 final, to ap-
preciate the healthy ambitions of the European legislator': the description
of the reasons and objectives of the proposal contained in its accompanying
report expresses a certain will to counter the phenomenon of the so-called
‘carbon leakage’ Carbon leakage consists in the relocation outside the Eu-
ropean territory of carbon emissions that would otherwise be affected by
the emission control mechanism called Emission Trading System (ETS)
which the EU has been using since 2005% In this way, the CBAM would
like to avoid that the greenhouse gas not produced within the European
customs borders is however released into the atmosphere elsewhere.

This eventuality is very likely, since carbon pricing schemes® cover only
one fifth of global emissions: the OECD estimates that around 60% of car-
bon emissions from fuel combustion are priceless.

Where older carbon pricing mechanisms are established, however,
the price levels are very low (i.e. $ 3/ton of CO,)*. On the contrary, ac-
cording to the International Monetary Fund, before to 2030, this price is
expected to rise to at least $ 75 /ton of CO..

James Bacchus, “Legal Issues with the European Carbon Border Adjustment Mechanism,”
Cato Briefing Paper, August 9, 2021, Briefing paper no. 125 ( August 2021): 1.

Paolo Dé Capitani Di Vimercate, “The Emissions Trading Scheme: accounting and tax as-
pects,” Diritto e Pratica Tributaria (2010): 15.

Paul Elkins and Terry Baker, “Carbon Taxes and Carbon Emissions Trading,” Journal of
Economic Surveys, vol. 15, no. 3(2002): 325; Gilbert E. Metcalf, David Weisbach, “Design
of a Carbon Tax,” Reg-Markets Center Working Paper, no. 09-05, accessed January 8, 2009,
https://ssrn.com/abstract=1327260.

4 World Bank, State and Trends of Carbon Pricing 2021, Washington, DC, accessed May 25,
2021: https://openknowledge.worldbank.org/handle/10986/35620.
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Certainly, a possible global response to carbon leakage could consist
in the introduction of a ‘carbon price floor worldwide, according to some
proposals already formulated by the IMF and OECD. It is quite evident,
however, that the different sensitivities of the Governments and some wick-
ed economic strategies pushed this goal away. The failure of COP 26 in
Glasgow confirmed this feeling and suggested seeking alternative solutions
in the short term.

The debate on the CBAM scheme proceeds along parallel lines to
those on which the suggestive thesis of the Nobel Prize Prof. Nordhaus,
according to which a global carbon pricing scheme applied uniformly in all
Countries should be launched quickly’. The European approach, however,
is more pragmatic, because it takes note of the existing difficulties (now
made insuperable by the war in Ukraine and the instability of the prices of
raw materials) and tries to give an ‘extraterritorial’ effectiveness to Europe-
an environmental protection measures.

The legislative proposal is only apparently limited to the European ju-
ridical dimension; instead, its effectiveness in space immediately crosses
the EU borders, without any need to reach an agreement with non-collab-
orative Countries. This choice can significantly reduce the time frame and
provide a contribution, already in actuality, to the achievement of the ambi-
tious objectives contained in the Paris Agreement and the further and even
more ambitious commitments undertaken autonomously with the Europe-
an Green Deal and with the related package of measures ‘FitX55™.

One of the clearest confirmations of the EU ambition to drive change in
the global environmental policies” and, above all, to influence the choices of
the Countries that establish trade relations with the Member States can be
found in art. 2 of the proposal of Regulation. This rule identifies the taxable

> OECD, Environmental Fiscal Reform, Progress, Prospects and Pitfalls, Report for the G7 En-
vironment Ministers, 2017, accessed June 11, 2017, https://www.oecd.org/tax/tax-policy/
environmental-fiscal-reform-G7-environment-ministerial-meeting-june-2017.pdf.
Alberto Majocchi, “Carbon pricing in Germany and the new European own resources,” LUnita
Europea (2020): 22, accessed May 28, 2020, https://www.mfe.it/unitacuropea/index.php/
collezioni-online/371-anno-2020/1-unita-europea-n-2020-3-maggio-giugno/4600-il-car-
bon-pricing-in-germania-e-le-nuove-risorse-proprie-europee.

Tatiana Falcdo, “Toward Carbon Tax Internationalism: The EU Border Carbon Adjustment
Proposal,” Tax Notes International (June 1, 2020): 1047.
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entities of the CBAM and provides for a complex system of exceptions
based on the attitude held by their foreign jurisdiction. In this way, the con-
vergence with the European choices on carbon pricing are rewarded with
the exclusion from the CBAM of the emissions produced by the companies
of the collaborative third Country.

For example, imports from Countries that have signed agreements
with the European Union that provide for the obligation to apply Europe-
an law in the electricity sector, including legislation on the development
of renewable energy sources, as well as other regulations on energy, en-
vironment and competition are excluded from the CBAM. Not even im-
ports from Countries that have shared with the Commission a “road map”
for the adoption of measures with equivalent effects to those in Europe
are not subject to the levy; or, again, imports from third Countries that
have committed to achieving climate neutrality by 2050 are excluded from
the CBAM.

There is more: the exceptions to the application of the CBAM are sub-
ject to the verification of concrete compliance with the commitments un-
dertaken by the third Country. This leads to an unusual ‘dynamic’ dimen-
sion of cooperation between different jurisdictions. The European Union
would reject the CBAM exemption when the third Country, in implement-
ing the commitments undertaken, did not respect its own roadmap and did
not demonstrate substantial progress towards aligning national legislation
with Union law on action for the climate (see art. 2, par. 7-9, of the pro-
posed Regulation).

In this way, a sort of improper sanction and an unprecedented control
function for the European institutions against foreign authorities is con-
figured.

Regardless of the effectiveness of the new mechanism, these ele-
ments give great interest and particular originality to a proposal which,
at the same time, aims to establish a new own resource of the European
budget with an estimated revenue of two billion euros per year® and to

8 On these issues, Giovanna Petrillo, “Next Generation EU and new system of own resourc-
es: a decisive step towards the establishment of a new European tax model?” Rivista di
diritto tributario on line, (2021): 2, accessed December 7, 2021, https://www.rivistadirit-
totributario.it/wp-content/uploads/2021/12/Petrillo.pdf.
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suppress the controversial mechanism of free assignment of the ETS pro-
vided for by art. 10-bis of Directive 2003/87/EC.

And these are the reasons that probably have fueled a climate of skepti-
cism and hostility in the institutions that govern the main world economies
that have considered CBAM a tool to protect the European internal market.
Precisely for this same reason, the interest of the international community
for the institute has grown significantly in a few months, placing the Euro-
pean choice at the center of an animated debate that involves, at the same
time, the mechanisms for implementing art. 6 of the Paris Agreement.
It provides for a system, with voluntary adhesion and under national law,
to reduce emissions, with the possibility of “buying” and using real carbon
“credit certificates” generated elsewhere as a result of the greater reductions
achieved by other countries (Internationally Transferred Mitigation Out-
comes, or ITMO).

Therefore, although the final documents of the United Nations Confer-
ence held from 31 October to 13 November 2021 in Glasgow (Cop 26) did
not foresee the adoption of a global mechanism for fixing the price of fossil
fuels, important openings are beginning to be seen for legal experimenta-
tions in line with European choices. The debate also involves the hypothesis
of a global application of a CBAM or similar tools, according to an ap-
proach that would mark a very significant progress in quality of the global
strategy on the fight against climate change.

2. The classification of the CBAM in the system of customs law

Moving on to the analysis of the new European device, first of all we can
appreciate the numerous points of contact between the customs legislation,
fully harmonized by the unitary Customs Code established with EU Regula-
tion no. 952/2013, and the CBAM application mechanism. In fact, the choice
of regulating the price adjustment system with an EU Regulation identifies
afirst point of contact with customs matters and, at the same time, expresses
the determination of the Commission in making the CBAM immediately
operational, ensuring a direct application of the rules at the national level.
There are other points of contact between the CBAM and the European
customs levy system that lead us to classify the new tool within those of
a fiscal nature and, more precisely, among customs duties for environmen-
tal purposes. In fact, if this mechanism were applied, when some goods
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originating in third Countries listed in Annex I to the Regulation were to
cross the borders of the EU territory, EU Member States would require
the authorized importer a sum of money (duty) or the transfer of shares
of greenhouse gas emissions under the quota trading system already in use
(the ETS). The value of these quotas or the amount of the duty should be
calculated on the basis of the greenhouse gases released in the production
process of the goods themselves, on the basis of a calculation that presents
many profiles of complexity, although this measurement could be very
complex and should therefore be simplified.

The list of goods whose import would be taxed by the CBAM is cur-
rently limited to the categories with respect to which the risk of circum-
vention of ‘carbon pricing’ is most felt, i.e. cement, electricity, fertilizers,
steel in ingots and semi-finished products (with the exception of stainless
steel and steel pipes), aluminum in raw and semi-finished form (includ-
ing pipes) and other steel products. In the most recent agreement reached
in June 2022 between the political forces of the European Parliament,
the gradual expansion of CBAM to polymers, organic chemicals and hy-
drogen was also hypothesized.

The delimitation of the CBAM to these sectors responds, above all, to
the need to ensure compliance of the CBAM with WTO commitments,
which can constitute a serious limit to the exercise of European tax au-
tonomy. Moreover, to allow an early verification of compliance of the new
carbon adjustment mechanism with the agreements for the freedom of
international trade, the European Union intends to adopt a transitional
regime which risks further weaken the effectiveness of the CBAM: orig-
inally, in fact, its entry into operation would not take place before 2035;
moreover, until 2025, the system would be implemented for mere experi-
mentation and monitoring purposes. But only one year after its presenta-
tion, the mechanism continues to be the feared by the European business
system, especially in this phase of strong instability in the prices of energy
products. The hypothesis of a further deferral to 2027 (instead of 2026),
with the elimination of free CO, quotas by 2032 (instead of 2035), has
come down.

These reasons lead us to prefer the ‘moral suasion” that the new rules
can exercise on other legal systems, rather than the other effects expected
from the proposed regulation. Their effectiveness appears, at least today,
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weakened: first of all, due to the postponement over time of the entry
into force of the CBAM which hinders the measurement of its impacts
on the European budget and on the ETS system; moreover, since the levy
mechanism on imports of polluting goods is destined to affect their final
price, in a context of ‘energy crisis’ that European markets are facing and
which in a few months has brought the average price of CO; to the ETS
auctions, from 28 to 65 dollars per ton, with even higher peaks.

In other words, on the one hand, the simple proposal of the CBAM was
able to develop an animated and constructive debate on the advisability
of adopting anti-circumvention devices of the European and international
agreements for the containment of global warming, and also on the pos-
sibility of experimenting a tax on a global scale, discouraging the use of
fossil fuels; on the other hand, the application of the institutes envisaged
by the proposed EU Regulation, does not seem to be able to achieve im-
portant results due to an excess of cautions, exceptions and postponements
over time.

3. Brief notes on the procedure for applying the CBAM

These limits are the expression of a political choice, rather than a technical
difficulty. In fact, the rules for implementing the carbon adjustment mech-
anism at borders, as well as being sufficiently defined by the Regulation,
appear to be capable of immediate use, making use of the reference frame-
works and the network of roles that have long been tested in the harmonized
European customs law.

Art. 4 of the proposal, for example, establishes that goods can be im-
ported into the customs territory of the Union “only by a declarant author-
ized by the competent authority” (so-called “authorized declarant”). Also
the procedure and conditions of authorization of the declarant which are
governed by art. 17 are mirrored to the customs law in force: this subject, in
fact, may address the request for authorization to the competent authority
pursuant to Article 5, paragraph 1, provided that he has not committed seri-
ous or repeated violations of customs and tax legislation and of the rules on
market abuse and provided that he has not had a history of serious crimes
related to his economic activity in the five years preceding the application.
In addition, the declarant must document possession of sufficient financial
and operational capacity to fulfill the obligations undertaken pursuant to
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the Regulations. And also the system of financial guarantees provided for
by paragraphs 6, 7 and 8 of the same art. 17 proposes solutions that have
long been established in the collection of customs and excise duties.

The system of declaratory obligations (which, in the case of the CBAM,
are established by art. 6 of the Regulations) is also already tested. The stand-
ard provides that by 31 May of each year the authorized registrant submits
to the competent authority a summary declaration of the operations re-
lating to the previous year (“CBAM declaration”), which contains, among
other things, the following information: a) the total quantity of each type
of goods imported during the calendar year preceding the declaration, ex-
pressed in megawatt hours for electricity and in tonnes for other goods;
b) the total embedded emissions, expressed in tonnes of CO,e emissions
per megawatt hour of electricity or, for other goods, per tonne of COse
emissions and per tonne of each type of goods, calculated in accordance
with Article 7; ¢) the total number of CBAM certificates corresponding to
the total incorporated emissions, to be surrendered, after the reduction due
on the account of the carbon price paid in a country of origin in accordance
with Article 9 and the adjustment necessary of the extent to which EU ETS
allowances are allocated free of charge in accordance with Article 31.

This is certainly not the place to examine the most peculiar cases that
determine further declaratory obligations (i.e. the one in which the im-
ported goods are “returned goods” pursuant to Article 203 of the Single
Customs Code or the others identified by paragraphs 3, 4 and 5 of arti-
cle 6). What has been said so far is sufficient to demonstrate the use in
the CBAM discipline of institutes and rules directly drawn from customs
law, with which the new Regulation must necessarily be linked, since both
govern imports.

On the contrary, the mechanisms set up by the CBAM for the cal-
culation and valuation of the embedded emissions do not correspond to
the customs law, respectively drawn by Articles 7 and 8 of the proposed
Regulation. These are very complex calculation methods, which are devel-
oped in Annex III to the Regulation, where we find separate rules for goods
other than electricity and which adopts appropriate remedies (default val-
ues according to the methods of Annex III, point 4.1.) for the hypothesis in
which it is not possible to adequately determine the real emissions.
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The European Commission is responsible for adopting implementing
acts regarding the detailed rules on these calculation methods, including
“the determination of the system limits of production processes, the emis-
sion factors, the plant-specific values of the actual emissions and their ap-
plication to individual goods, as well as the definition of methods to ensure
the reliability of the data on the basis of which the default values are deter-
mined, including the level of detail and verification of the data” Further-
more, “if necessary’, the implementing acts must provide that “the default
values can be adapted to particular areas, regions of countries where spe-
cific characteristics prevail in terms of objective factors such as geography,
natural resources, market conditions, energy mix, or industrial production”

The European Commission is responsible for adopting implementing
acts regarding the detailed rules on these calculation methods, including
the identification of the system limits of production processes, the presum-
able emission levels referring to the types of plant and goods. The European
Commission is also responsible for defining methods to ensure the reliabil-
ity of the data on the basis of which the default values are determined, in-
cluding the level of detail and data verification. Furthermore, “if necessary”,
the implementing acts must provide that “the default values can be adapted
to particular areas, regions or countries to take into account specific objec-
tive factors such as geography, natural resources, market conditions, sourc-
es prevailing energy or industrial processes”

The verification of the embedded emissions reported in the CBAM
declaration must be carried out by special “accredited verifiers”, pursuant
to Article 18, with the rules set out in Annex V. In this regard too, the Com-
mission will have the power to adopt specific implementing acts.

The CBAM “governance” system is described in Chapter III of the Reg-
ulation (articles 11-19) and is based on a network of Authorities designat-
ed by each Member State. These Authorities will be bound by a specific ob-
ligation to exchange information essential to the exercise of their functions
and tasks and will be directly connected to the European Commission itself
which will perform the role of “central administrator” responsible for keep-
ing an “independent transaction catalog” to record the ‘purchase, holding,
return, repurchase and cancellation of CBAM certificates’ and to ensure
the coordination of the related national registers.
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Chapter IV of the Regulations (Articles 20-24) regulates the sale, price,
return, purchase and cancellation of CBAM certificates, while Chapter V is
dedicated to the management of goods at the borders.

For the rest, the Regulation links and coordinates the new legal insti-
tutions and procedures with pre-existing customs procedures and with
the ETS system.

Finally, in Chapter X, it identifies the transitional regime mentioned
above and which, it should be confirmed, can constitute the real weak-
ness of the innovative mechanism for reducing greenhouse gas emissions
aimed, in the intentions of the European institutions, at producing effects
outside the customs territory.

It will not be easy, in my opinion, to prevail over economic interests
and the impudence through which some governments at the helm of
the main world economies are used to paralyze the debate on concrete
actions against climate change at United Nations conferences. Certainly,
however, proposals similar to CBAM, precisely because they potentially af-
fect the exports of strategic products and the stubborn use of fossil fuels,
can help accelerate that difficult convergence between legal systems and
the scientific community. The research is in fact sure of the relationships
that link global warming to greenhouse gas emissions’.

4. Conclusion

Waiting and hoping for a more serious discussion about a globally harmo-
nized carbon pricing mechanism (e.g. linking emissions trading schemes,
minimum carbon price agreements, multilateral reform of fossil fuel sub-
sidies, etc.), the European CBAM presents profiles of significant interest.
It keeps alive the debate on the need to overcome national and EU borders
in the application of carbon pricing tools. At the same time, it constituted
a possible ‘green’ evolution of the EU customs Code which, up to now, has
scarcely considered the environmental component.

On the other hand, the proposal to adopt the European regulation
on CBAM disappoints expectations in terms of the necessary and urgent

°  Alberto Comelli, “Reflections on environmental taxation, at the time of the pandemic trig-
gered by covid-19, in the perspective of a broad tax reform,” Diritto e Pratica Tributaria,
no. 1 (January 2021): 44.
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strengthening of European own resources and the EU budget™. In fact, re-
cent emergencies have given impetus to a revision of the system of Euro-
pean own resources to which the CBAM seems to contribute insufficiently.

The need to find the resources to finance the relief interventions of
the Member States’ economies during and after the Covid-19 emergency
led to the adoption of the Next Generation EU plan. It was financed almost
exclusively with bonds, which took advantage of the EU’s high financial rat-
ing. At the same time, the weakness of the EU’s tax autonomy has emerged.
Even in an emergency phase, in fact, EU had difficulty in reaching an in-
ternal agreement to acquire its own resources according to the provisions
of art. 311 TFEU™.

For these reasons, in the policy mix created to combine the aims of eco-
nomic recovery with the most ambitious environmental policies of FITx55,
it was proposed to increase the EU budget with the revision of the ETS,
with the revision of energy taxation and with the CBAM.

The mechanism examined so far has a strong media impact but a weak
return in terms of revenues, nor is the timing of their income clearly pre-
dictable. As regards the most up-to-date estimates on the maximum reve-
nue from this environmental duty, no more than two billion euros per year
are expected. A significant part of these sums should finance the CBAM’s
operating procedures. Only the residual part could be freely used as a ‘free
resource’ of the European budget, since no restrictions on its use have yet
been envisaged (e.g. obligation to use it for environmental interventions or
for funding research on renewable sources, on the reduction of emissions,
on the CO, capture, etc.).

The main limit is the very long transitional period (experimentation),
the political disagreement and the continuing uncertainty about the date
of entry into force (according with the last prevision, no earlier than 2027).
According to the last agreement reached on June 2022 by the three ma-
jor political groups in the European Parliament, the reform of the EU’s

' Frans Vanistendael et alias, “European Solidarity Requires EU Taxes,” Tax Notes Int., 2020,

accessed April 30, 2020, https://taxprof.typepad.com/taxprof_blog/2020/04/european-soli-
darity-requires-eu-taxes.html.

""" EU Treaty on the Functioning of the European Union (TFEU), Art. 311: “The Union shall
provide itself with the means necessary to attain its objectives and carry through its policies.
Without prejudice to other revenue, the budget shall be financed wholly from own resources...”.
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Emissions Trading System will provide that gradual elimination of free
quotas for European industries between 2027 and 31 December 2032.Con-
sequently, the CBAM would start to fully apply only from 2033 to replace
the free allowances. It could be a problem, both in relation to its ability to
collect revenue for the EU budget, and also for its concrete ability to affect
the choices of Companies.

If the EU Institutions will not be able to shorten these terms, the CBAM
will have to continue to perform only the noblest of its functions: the con-
trast to the hateful phenomenon of the carbon leakage.

The debate on international carbon pricing trends would continue on
a parallel track.
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Abstract: The energy tax is a type of environmental tax. In ad-
dition to its ability to generate revenue for the central budget,
it is important that it can have a major impact on the achieve-
ment of the European Unions significant but not legally bind-
ing objectives in the field of energy policy and climate change.
The role of the energy tax is gradually increasing, partly due
to the growing importance of environmental considerations in
certain policies, on the other hand, the EU attaches great im-
portance to the harmonization of these tax rules, as almost 75%
of environmental taxes in integration come from the energy
sector, so the role of energy taxes in environmental taxation and
policy is also important. The EU wants to reduce its greenhouse
gas emissions by 55% by 2030 and achieve full climate neutrali-
ty by 2050, as set out in the Green Agreement Communication.
Aiming to achieve these goals, the European Commission has
adopted the so called Fit for 55" package of proposals on cli-
mate protection, which, in addition to several measures, states
the need of the amendment of the Energy Tax Directive (here-
inafter: Energy Tax Directive, the Directive). The reason for this
is that, in its current form, it is not in line with climate protec-
tion goals, as it does not encourage the reduction of greenhouse
gas emissions and energy efficiency.
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1. Introduction

The energy tax is one of the environmental taxes, in addition to taxes on
transport, pollution, and resources.! Member States’ regulations on ener-
gy taxation, which are largely different, have developed through long and
cumbersome processes. An energy tax is a financial instrument to influence
the production and supply of energy. Taxes on energy products optimally
reduce the demand for these products, thereby reducing the emissions as-
sociated with their consumption. The energy tax provides an opportunity to
reconcile the incentive role of taxes with their revenue-generating potential,
but a flexible and comprehensive approach to energy taxation is not enough,
but its uniform regulation is also important.?

The establishment and development of EU energy tax regulation are
significantly influenced by the economic, historical, and cultural implica-
tions in the Member States.

In the beginning (and still to this day, but not to the extreme extent) as
the many Member States had as many regulations and numerous reports
on the concept of energy tax.

The Energy Tax Directive has clarified the meaning of this definition
by designating as a common denominator the tax, which is still coal, nat-
ural gas, and electricity. According to many, this legislation was not a step
forward as it only recorded an existing situation. It should also be noted
that the scope of the Directive to date does not cover the taxation of heat
production or the special use of energy products and electricity.

Regulatory standardization has been preceded by serious professional
and scientific debates in Europe, the main reason for which many factors
have influenced and continue to influence its design and development, in-
cluding the regulation of the EU internal market, the liberalization, and
deregulation of the energy sector, the importance of energy security, envi-
ronmental policy, and other political processes.’

! Istvan Simon, Pénziigyi Jog II (Budapest: Osiris Kiado, 2012), 236 - 238.

2 Zoltan Nagy, "Az addpolitika szabalyozasi eszkozei szolgaltatasi szempontbol,” in Kozszol-
galtatdasok megszervezése és politikdi, ed. Tamas Horvath M. and Ildiké Bartha (Buda-
pest-Pécs: Dialog Campus, 2016), 220 - 221.

Nagy, "Az adé6politika szabélyozasi eszkozei szolgaltatdsi szempontbol, ” 225 - 228.
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The taxation of the energy sector in the Member States of the European
Union began to show a common picture with the adoption of Council Di-
rective 2003/96/EC, but problems and difficulties persisted after the adop-
tion of this legislation.* One such difficulty is that taxation is a fundamental
sovereign right of the EU Member States, making it difficult to reach a joint
decision on it. In connection with this, the problem of the harmonization
of excise duty related to energy products in the European Union can be
mentioned, as it started in the 1970s, but only in 1992 (Directive amended
in 2008), it takes legal form.> Harmonization covers the range of products,
exemptions, minimum tax rates, and the movement of products between
the Member States. To date, efforts have been made to increase harmoniza-
tion in this area for the single market to function properly, as the minimum
level of excise duties has not achieved the desired approximation effect, and
there are still large differences between the Member States.® The Energy
Tax Directive is a vertical directive of EU excise duty, but it is also a specific
environmental tax that affects not only production but also services.

The importance of the institution of energy taxation, in addition to its
revenue-generating capacity and its influence on market processes, is given
by the fact that the achievement of the European Union’s important but not
legally binding objectives in the field of energy policy and climate change
may be greatly influenced by its regulation. I would like to examine the sig-
nificance of the latter further.”

2. The connection between energy taxation and climate protection

Climate protection considerations are key in the regulation of energy taxa-
tion in the European Union, as this type of tax can make a significant con-
tribution to achieving environmental goals. The United Nations has held
annual conferences in the fight against global warming since 1992, which

Nagy, "Az adopolitika szabalyozasi eszkozei szolgaltatdsi szempontbol,” 234.

> Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements
for excise duty and repealing Directive 92/12/EEC (O.J.E.C. L9, 14 January, 2009).

¢ Annaméria Kazainé Onodi, A nemzetkézi adozds villalatgazdasdgi problémakérei (Buda-

pest: Budapesti Corvinus Egyetem Vallalatgazdasagtan Intézet, 2008), 13- 15.

Valeria Andreoni, "Enviromental taxes: Drivers behind the revenue collected,” Journal of

Cleaner Production, no. 221(2019): 17-26, https://doi.org/10.1016/j.jclepro.2019.02.216.
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have resulted in several forward-looking agreements (such as the Paris
Agreement).?

After the 2000s, the European Union began to work on these interna-
tional instruments, setting out a joint commitment with the Member States.
Integration envisages meeting the targets set in international instruments
on climate protection by working with the Member States. In addition to
international conferences and documents, its Green Papers have already
addressed the growing urgency of the Community’s energy dependency
and the shortcomings of its energy and environmental policies. For exam-
ple, the 2006 Green Paper feared that by 2030, the Union’s energy addiction
would increase to at least 60% if processes that did not protect the environ-
ment were to continue. To avoid this, it has already sought to identify solu-
tions, such as sustainable development or the diversification of the energy
mix and has emphasized the promotion of renewable energy sources and
energy efficiency.’

The European Union has already recognized that economic growth is
placing an increasing environmental burden on the Earth, which is why
environmental policy regulation is becoming increasingly important.
The state, as well as the European Union, must regulate market conditions
aiming to protect the environment, and indirect regulatory instruments are
becoming increasingly important within this environmental policy frame-
work. I classify environmental taxes, such as energy taxes, as indirect reg-
ulatory instruments (as opposed to, for example, legislation that is a direct
instrument).'’ The European Union currently has 27 Member States, where
the role of energy taxation is gradually increasing, partly due to the grow-
ing importance of environmental considerations in certain policies, and
partly because the Union pays close attention to the harmonization of these

Tibor, Farags, “Uj nemzetkézi éghajlatvédelmi megallapodds,”Magyar Energetika, XXII,
5-6(2015): 58-61, DOI:10.21867/KjK/2017.1.6.

Comission of the Europen Communities, Green Paper, A European Strategy for Sustaina-
ble, Competitive and Secure Energy, COM/2006/105.

Ildiké Bartha and Zoltdn Nagy;, Energiaadé vagy valami mas? A kornyezetvédelmi kozter-
hek hatdsmechanizmusarol,” Kozjavak folydirat, 2017/3 (2017): 7-10.
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tax rules as 75% come from the energy sector,'’ so energy taxes also play
a significant role in environmental taxation and policy."?

There are the following types of environmental taxes in the European

Union system: energy taxes (including carbon tax), transport taxes, pollu-
tion taxes and resource taxes."

Distribution of environmental taxes (2020)

= Energy tax = Transport tax = Pollution tax and resource tax

Resources: Eurostat.'

“Annual greenhouse gas emissions in the European Union (EU-27) from 1990 to 2020,
by sector, Statista, accessed May 1, 2022, https://www.statista.com/statistics/1171183/
ghg-emissions-sector-european-union-eu/.

Karoly Kiss, "Kornyezetvédelmi addreform Nyugat-Eurdpdban — és néhany hazai vonat-
kozas” in BKAE Kérnyezettudomdnyi Intézetének sorozata 11, ed. Sandor Kereskes and
Karoly Kiss (Budapest: Aula Kiad6,2002), 33-60.

Orsolya Ronay, “Az Eurépai Uni6 energiaadé rendszere;” Journal of Agricultural and Envi-
ronmental Law, special student’s edition (June 2012): 37-52.

Total environmental tax revenue by type of tax and tax payer, EU, 2019 and 2020, Eu-
rostat, accessed June 1,2022, https://ec.europa.eu/eurostat/statistics-explained/index.php?-
title=File:Total_environmental_tax_revenue_by_type_of tax_and_tax_payer, EU, 2019_
and_2020.png.
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Revenue from environmental taxes is illustrated in the table below
between 2016 and 2020 (million euro).

Type 2016 2017 2018 2019 2020
Energy tax 3135 3258 3176 3015 2781
Transport tax 1924 1929 1917 1987 1729
Pollution and Resource tax 58 46 26 18 11
Total 5117 5232 5119 5020 4520

Sources: CSO Ireland

The table shows that the income from environmental taxes decreased
between 2016 and 2020. This supports the need to amend the current Eu-
ropean Union regulations.

3. On the road to unified energy taxation

The European Union has taken the view that energy policy, and in particu-
lar tax policy, had to consider four aspects of its regulatory environment to
facilitate the renewal of energy supply in the European Union and the coun-
try. Service quality and safety, sustainability, environmental protection,
competitiveness, and energy efficiency must be taken into account.

In terms of the characteristics of an energy tax, a single-phase, indi-
rect tax, so the person liable for payment, is not the actual taxable person.
In connection with this instrument, the taxable person is the first identifi-
able user or consumer of the product (purchase from a distributor, energy
import, production for own use).”” As the development of EU tax provi-
sions was aimed at the smooth functioning of the single market, the har-
monization of indirect taxation was earlier and more thorough than that
of direct taxation. This is since indirect taxes play a greater role than direct
taxes in the proper functioning of the internal market, with the result that
the highest degree of approximation achieved by directives has taken place
in the field of value-added tax and excise duties mentioned above.'® One

1 Gébor Foldes, Addjog (Budapest: Osiris Kiadd, 2004), 286.
' Council Directive 2006/112/EC of 28 November 2006 on the common system of value
added tax (O.J.E.C. L 347, 11 December 2006).
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of the most controversial points in the drafting of the uniform energy tax
regulation was that the energy tax regulations of the individual Member
States, and thus the energy prices, differed from each other, significantly
differentiating the conditions of competition."”

As early as the early 1990s, the Commission took several initiatives to
introduce a common carbon or carbon tax, which is a tax on energy in
addition to electricity and natural gas. One of the most important mile-
stones is the Commission’s 1992 proposal on G taxation, which the Mem-
ber States considered being suitable for combating climate change, yet they
failed to find a common denominator and no EU legislation was adopted.
In 1997, another unsuccessful proposal was made to establish a three-step
framework for the taxation of Community energy products for harmoni-
zation purposes. However, the objectives of this initiative also included
environmental protection, encouraging modal shift, energy tax-funded
job creation, and fiscal harmonization.” On 20 March 2003, the Member
States finally agreed on the rules for the proposed energy tax, an EU act
that contains only framework rules to date. It must extend the scope of
taxable products from the mineral oil regulated so far to natural gas, coal,
and electricity, so the scope of the Directive has become wider than that of
previous rules."”

The EU internal market has been an influential aspect of the Direc-
tive, as appreciable differences in the national energy tax rates applied by
the Member States may prove detrimental to its proper functioning. Fur-
thermore, the liberalization and deregulation of the energy sector, ener-
gy security, environmental policy, and other political processes have also
played a role. The Directive aims to enable the European Union’s single
energy market to function smoothly and to avoid distortions of trade and
competition resulting from major differences between national tax systems.
Furthermore, the taxation of energy products and, where appropriate,

Karoly Kiss, "Energiaadok az Eurépai Unidban (kérnyezetgazdasagi elemzés),” Budapesti

Kozgazdasdgtudomdnyi és Allamigazgatdsi Egyetem Kornyezettudomdnyi Intézetének tanul-

manyai, no. 13(2002): 12.

18 Zoltan Szabd, Az dllamhdztartds okoszocidlis reformjdnak sziiksége és lehetdsége (Budapest:
Leveg6 Munkacsoport, 2007), 258 — 265.

¥ Council Directive 92/81/EEC of 19 October 1992 on the harmonization of the structures of

excise duties on mineral oils (O.J.E.C. L 316, 31 october, 1992).
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electricity is one of the means of achieving the objectives of the Kyoto Pro-
tocol, which the Union undertook in the 2000s.%

However, it should be noted that the Energy Tax Directive did not bring
about any significant changes in the functioning of the internal market, but
rather fixed the status quo by including the minimum tax in a binding act.”
Although the main objectives of the Directive includes the proper func-
tioning of the internal market, the harmonization of Member States’ energy
tax rules, the setting of certain energy management targets, and the protec-
tion of the environment, no major progress has been made.?

Another problem is that the Directive sets mandatory minimum levels
of taxation at a very low level and exempts energy-intensive users exten-
sively from taxation. Unfortunately, the Commission’s proposal for carbon
taxation was not accepted either. The Energy Tax Directive only partial-
ly serves environmental policy purposes, although tax policy and climate
protection objectives must be consistent. Perhaps the Commissions com-
munication on the 2019 Green Agreement will succeed, at least in part.

4. Case-law of the Court of Justice of the European Union on energy
taxation

The case-law of the Court of Justice of the European Union on energy taxa-
tion, which is of great importance in the field of Community tax law, should
also be highlighted. Most of the legal cases related to energy tax raise prob-
lems related to the issue of tax benefits and exemptions.’ The specific pro-
vision for the energy tax is not included in the primary sources of law but is
regulated by EU directives.

Daniel Dedk, analyzing several eco-tax judgments of the Court of Jus-
tice of the European Union (for example the Frohnleiten, Kernkraftwerke

% Council Directive 2003/96/EC of 27 October 2003 restructuring the Community frame-
work for the taxation of energy products and electricity (O.J.E.C. L 283, 31 november, 2003).
Preambulum (2)-(7).

2 Council Directive 2003/96/EC.

Sirina Withana, Patrik ten Brink, Andrea Illes, Silvia Nanni and Emma Watkins, Enviro-

mental tax Reform in Europe: Opportunities for the future (London: Institute for European

Environmental Policies-Final Report, 2014), 3-33.

Gabriella Erdés, Gabor Foldes, Tamas Ory and Méria Véghelyi, Az Eurépai Kézosség Addjo-

ga (Budapest: KJK-Kerszov, 2000), 34-36.

46 Review of European and Comparative Law | 2022 Vol. 50, No. 3



The Role of Energy Taxation in Terms of Achieving Climate Neutrality

Lippe-Ems or the British Aggregates Association decisions), stated that
the interests of the internal market and freedom of competition always pre-
vail when conflicting with the principles and values of environmental pol-
icy. In his opinion, the weaknesses of the European Union’s regulations are
reflected in the resolution of such conflicts.** From my point of view (see-
ing the latest cases of the CJEU in 2020 or 2021), environmental require-
ments are starting to come to the fore, which is supported by the progress
of the efforts to revise the Energy Tax Directive in this aspect.”

Directive 2003/96/EClays down framework rules, so it is up to the Mem-
ber States to lay down detailed rules. This is the reason why in many cases
the transposition of a provision of a directive by a Member State before
the Court of Justice has required interpretation. As the cases I have analyz-
ed show, most of the issues arise concerning tax exemptions and reductions
and the avoidance of double taxation. In the following, I would like to high-
light just a few examples of the small number of CJEU judgments.

In the Fendt case, the scope of the exemption provision of Directive
2003/76/EC has been disputed. In its decision, the EU institution stated
that a Member State could not be restricted from imposing a consumption
tax on lubricating oils which were not intended for use as heating fuel or
fuel, since the relevant directive did not provide a precise list of those en-
ergy products.”® The Directive does not prohibit national legislation which
imposes a tax on lubricating oils if they are not intended for use as fuel or
are not offered for sale or use in that way.”

In Flughafen Koln, the question was whether a taxable person could
rely on the exemption provided for in the Harmonized Energy Tax Di-
rective if a Member State failed to transpose the Directive by the deadline

2 Hua Qin 1, Martha Bass, Jessica D. Ulrich-Schad, David Matarrita-Cascante, Christine
Sanders and Barituka Bekee, ,Community, Natural Resources, and Sustainability: Over-
view of an Interdisciplinary and International Literature,” Sustainability, no. 12. (2020):
1-14. https://doi.org/10.3390/su12031061.

% CJEU Judgment of 7 March 2018, Cristal Union kontra Ministre de 'Economie et des Fi-
nances, Case C31/17, ECLI:EU:C:2018:168. 34.; CJEU Judgment of C465/15 sz. Hiittenw-
erke Krupp Mannesmann tigy ECLI:EU:C:2017:640. 26.

% CJEU Judgment of 5 July 2007, Fendt Italiana Srl kontra Agenzia Dogane - Ufficio Dogane

di Trento, Case C-145/06 et C-146/06, ECLI:C:2007:411., 34-44.

Daniel Deak;Kornyezeti adoharmonizacié és versenykonform szabalyozas az Eurépai

Uni6 Birdsaga gyakorlatdnak fényében,” Pro Futuro no 1 (2017): 105.
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and thus subsequently introduced a tax on the use of diesel for electricity
generation. According to the Court, the wording of the obligation to ex-
empt energy products (which are used to generate electricity) is sufficient-
ly precise and unconditional, so that individuals have the right to invoke
an exceptional rule of a directive before a national court against incom-
patible national legislation.”® In the IRCCS case, the question was whether
the charges to cover the overhead of the electricity system constituted taxes
and, if so, whether the reimbursement of costs to energy-intensive compa-
nies in the processing sector was compatible with Community law. In the
Court’s view, the Directive allows Member States to make a distinction so
that the tax advantage granted to such undertakings is permissible under
the 2003 Act (it did not address the issue of prohibited State aid).”

In the Kernkraftwerke Lippe-Ems case, the Court answered several
questions. On the one hand, the Court has held that the exemption provid-
ed for in Article 14 of the Energy Tax Directive cannot be applied by anal-
ogy to the fissile material tax. On the other hand, according to the court,
there is no direct and inseparable link between the use of fissile material
and the consumption of electricity produced in the reactor of a nuclear
power plant, so the tax in question cannot be harmonized because it is nei-
ther an excise duty nor any other indirect tax.”

As only the production of electricity using fissile material is covered
by the law of a Member State, it does not fall within the scope of the Di-
rective.’! Furthermore, in the absence of selectivity, the disputed Member
State tax does not constitute prohibited State aid within the meaning of Ar-
ticle 107 (1) TFEU, because the tax law of the Member States also makes no
distinction between the tax rate and the taxable person, nor is it contrary

#  CJEU Judgment of 17 July 2008, Flughafen Kéln/Bonn GmbH kontra Hauptzollamt Kéln,
Case C-226/07, ECLI:EU:C:2008:429., 32-33.

»  CJEU Judgment of 24 April 2015, Istituto di Ricovero e Cura a Carattere Scientifico
(IRCCS) - Fondazione Santa Lucia kontra Cassa conguaglio per il settore elettrico and
Others, Case C-189/15, ECLI: C:2015:17.

% CJEU Judgment of 04 Juni 2015, Kernkraftwerke Lippe-Ems GmbH kontra Hauptzollamt

Osnabriick tigy, Case C-5/14., ECLI:EU:C:2015:354.

”A hasaddanyagado6 Osszeegyeztetheté az unids joggal - Az Eurdpai Uni6 Birdsaga itéle-

tet hozott,” Az Eurépai Uni6 Birdsaga, accessed May 8, 2022, http://www.jogiforum.hu/

hirek/34205.
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to the fact that it does not constitute a charge having equivalent effect to
a customs duty.

Article 14 (1) of the Directive defines the permissible exemptions ex-
haustively.*> The provision cannot be interpreted broadly. There are two
exceptions, the environmental derogation and the third subparagraph of
Article 21 (5) of the Act, a kind of loophole (if small electricity producers
are exempted, the energy products used to produce that electricity must be
taxed).® The 2003 Directive aims to avoid double taxation, but the Member
States may also tax energy products used to generate electricity for envi-
ronmental reasons. A judgment handed down in 2018 also draws attention
to this.*

France has postponed the transposition of the Energy Tax Directive
until 1 January 2009 but has continued to apply some of its provisions
during the transitional period, allowing small electricity producers to be
exempted from tax while requiring them to pay tax on energy products
used to generate electricity. An earlier judgment had already provided that,
during the transitional period, France was bound only by the obligation
to maintain minimum rates.”® This period should be interpreted restric-
tively so that there was only the possibility to restructure the entire system
of taxation of electricity, so there is no possibility to change the taxation
of energy products used to produce electricity. According to Article 1 of
the Directive, Member States are required to tax the electricity produced
and to exempt energy products used for its production, as a consequence
of which double taxation can be avoided.*

2  CJEU Judgment of 5 July 2007, Fendt Italiana Srl kontra Agenzia Dogane - Ufficio Dogane
di Trento, Case C-145/06. et C-146/06, ECLI:C:2007:411, 36.

¥ CJE CJEU Judgment of 04 Juni 2015, Kernkraftwerke Lippe-Ems GmbH kontra Hauptzol-

lamt Osnabriick {igy, Case C-5/14., ECLI:EU:C:2015:354.51.

CJEU Judgment of 25 July 2018, Messer France SAS kontra Premier ministre és tdrsai,

Case C103/17, ECLI:EU:C:2018:587.

% CJEU Judgment of 25 July 2018, Messer France SAS kontra Premier ministre és tarsai,
Case C103/17, ECLLI:EU:C:2018:587. 23.

% CJEU Judgment of 7 March 2018, Cristal Union kontra Ministre de PEconomie et des
Finances, Case C31/17, ECLL:EU:C:2018:168. 30.; CJEU Judgement of 27 Juni 2018, Tur-
bogas Produtora Energética SA kontra Autoridade Tributdria e Aduaneira, Case C90/17,
ECLI:EU:C:2018:498.; CJEU Judgement of 27 Juni 2018, Turbogas Produtora Energética
SA kontra Autoridade Tributéria e Aduaneira, Case C90/17, ECLI:EU:C:2018:498. 35.
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The legislation allows the Member States to exempt electricity pro-
duced by small producers and used by them on their own, provided that
(for environmental purposes) the energy products used to produce the en-
ergy are taxed.” In addition, energy products used to generate electricity
are exempt from taxation.” The Court ruled that the French State could
not grant an exemption to producers because it had not set up a tax system
following the Electricity Directive by 1 January 2009. It could not apply
the exemption rules for small electricity producers under the Directive,
while, by way of derogation from the same Directive, levied a tax on energy
products used to produce that electricity.”

Recent CJEU judgments have already reflected greater consideration
of environmental objectives.*” The legal act from 2003 aims to complete
the internal market and avoid distortions of competition by setting mini-
mum levels of taxation.*

Under the Directive, Member States may impose a reduced rate of ex-
cise duty on gas oil used for regular passenger transport, even if it does not
cover non-scheduled passenger transport. It is also in favor of permissibili-
ty that more people choose scheduled flights, reducing diesel consumption
(less self-sufficient), as a consequence of which environmental goals can be
achieved.”

5. Attempts to reform regulation

In addition to the goal of tax harmonization, the objectives of Directive
2003/76/EC include environmental policy. The European Union promotes
energy efficiency in line with its objectives (under Article 6 of the Treaty

% CJEU Judgement of 27 Juni 2018, Turbogds Produtora Energética SA kontra Autoridade
Tributéria e Aduaneira, Case C90/17, ECLI:EU:C:2018:498. 36.

% CJEU Judgment of 7 March 2018, Cristal Union kontra Ministre de I'Economie et des Fi-
nances, Case C31/17, ECLI:EU:C:2018:168. 28.

¥ CJEU Judgment of 16 October 2016, UPM France, C270/18. ECLI:EU:C:2019:862, 50-54.

0 CJEU Judgment of 3 December 2020, Case C44/19. ECLL:EU:C:2020:982.; CJEU Judgment
of Case C513/18. ECLI:EU:C:2020:59.

4 CJEU Judgment of 7 March 2018, Cristal Union kontra Ministre de 'Economie et des Fi-

nances, Case C31/17, ECLI:EU:C:2018:168.29.

CJEU Judgment of 12 September 2019, Autoservizi Giordano societd cooperati-

va kontra Agenzia delle Dogane e dei Monopoli - Ufficio di Palermo, Case C513/18,

ECLI:EU:C:2029:59. 30-35.
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on the European Union, environmental protection requirements must be
integrated into the definition and implementation of other Community pol-
icies) and under the Paris Agreement. The main goal is to reduce depend-
ence on imported energy products and reduce greenhouse gas emissions.
In an effort to protect the environment, Member States have the right to
grant tax advantages to companies that take concrete steps to reduce their
emissions.”

However, there is a need to see some contradiction between the EU’s
environmental policy and its objectives of reducing energy dependency.
After all, it is clear that the promotion of renewable energy sources and
the frequent exclusion of them from market rules, on the one hand, and
targeted solutions in the field of energy efficiency, on the other, will not be
able to compensate for the growing energy demand in the current struc-
ture. This is evidenced by the growing dependence on energy from third
States. Today, fossil fuel prices are much lower than renewables, but their
long-term costs could far exceed those of more environmentally friendly
varieties, as addiction from politically sensitive suppliers, could put the Eu-
ropean Union in an unpredictable position. We can also experience this
during the Russian-Ukrainian conflict. Thus, an increased tax on fossil
fuels could steer the Member States and thus the EU even more towards
increasing renewable energy sources and thus energy security.

Before the adoption of the Energy Tax Directive, differences in the lev-
els of energy taxation applied by the Member States to energy products in
the European Union harmed the functioning of the Union’s internal mar-
ket. As a result, the 2003 Directive sets separate minimum levels of taxation
applicable to products used for heating, electricity generation, and fuel,
based primarily on the amount of energy used. However, in addition to
these minimum tax rates, Member States are free to set and adapt to their
national circumstances and national tax rates they deem appropriate above
the EU rate (principle of flexibility).* The problem is that the Directive sets
mandatory minimum levels of taxation at a very low level and exempts
energy-intensive users extensively from taxation. Unfortunately, instead of

# Council Directive 2003/96/EC preambulum.
#  Zoltan Nagy, A kornyezeti adozds szabdlyozdsa a kornyezetpolitika rendszerében (Miskolc:
Miskolci Egyetem AJK, 2012), 128 - 173.
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taxation based on carbon content, the obligation to pay is determined on
the basis of volume, although a method adapted to the previous one would
achieve greater protection of the environment.

Due to the increase in oil prices since 2005, the Commission already
writes in its 2007 Green Paper that changes to the energy tax regime are
needed, so more attention should be paid to environmental protection.*
A year later, an EU directive called on the Member States to set national
energy efficiency targets.*

As a result of climate protection research and the failure of climate
peaks, the Commission issued a follow-up to its Green Paper in 2009 to
help the EU adapt to climate change, raising the issue of reducing the nega-
tive effects of climate change in the European Union. This was followed by
the Europe 2020 Strategy (published in 2010), which required the Mem-
ber States to increase the share of energy efficiency and renewable ener-
gy sources in general to 20% and to reduce greenhouse gas emissions by
the same amount.”’

At the UN Climate Change Conference in Cancun in 2010, it was also
stated that an energy tax could also contribute to sustainable development
and encourage a more efficient, greener, and competitive resource econ-
omy.”® As a result, the Commission presented a proposal for a revision
of the Energy Tax Directive in 2011, which was also part of the Europe
2020 Strategy. The Commission’s proposal paves the way for better quality
budget revenues, in line with the Europe 2020 strategy and the need for
proper economic recovery and job creation.* The proposal points out that
the strategy is incomplete, as the European Union has set significant but
non-binding targets for energy policy by 2020. According to the institution,

* 7A kornyezetszennyezés ara — Ismét napirendre keriilhet a bizottsagban az energiaadd
»z0lditése™, Jogi Férum, accessed June 9,2022, http://www.jogiforum.hu/hirek/22145.

*  Directive the Council of 5 April 2006 on energy end-use efficiency and energy services and
repealing Council Directive 93/76/EEC (O.J.E.C. L 114, 27 April, 2006).

¥ Tekla Sebestyén Szép, ,Energetikai konvergencia az Energia 2020 Stratégia titkrében,”
Kozgazdasagi Szemle, no. LXIII (2006): 564-568.

#  ”The European Parliament & Cancun,” European Parliament, accessed May 13,2022, http://
www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+IM-PRESS+20101203-
FCS06288+0+DOC+XML+V0//HU.

*  European Comission, EUROPE 2020. A strategy for smart, sustainable and inclusive
growth, COM (2010) 2020.
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energy taxation can play an important role in achieving the objectives of
the 2020 Strategy, which requires that this type of tax be brought into line
with the European Union’s energy policy and climate change objectives.

The Commission proposes that the current Energy Tax Directive is in-
adequate, as it does not address the more ambitious goals set by the Euro-
pean Union in the field of energy and climate change policy. It also needs to
be reviewed to address the problems that have arisen in the internal market
and to resolve the anomalies that exist between the Directive and the Eu-
ropean Union Emissions Trading Scheme (ETS). The elaborated proposal,
therefore, reveals the problems that will already exist in energy taxation by
2011 and identifies the expected areas for regulatory change.*

According to the Commission, energy taxation would be appropriate if
it changed in terms of carbon content. After all, linking the level of the tax
to the energy content would be a great incentive to increase energy efficien-
cy in all sectors. The creation of an EU G tax framework will avoid diversity
of Member States” green tax policies, leading to greater legal certainty and
lower compliance costs for businesses. The proposal makes a clear distinc-
tion between sectors participating in and outside the EU Emissions Trad-
ing Scheme, which helps to avoid double taxation.”'

In addition, Member States may choose to reform their tax systems
to promote growth, ie. to reduce the tax burden on labor in line with
the increase in taxes on energy products® (in line with the Europe 2020
Strategy).”® The legislation on energy taxation in the Member States is ex-
tremely diverse, one of the reasons being that the current Directive allows
for several alternative exemptions and reductions, which, among oth-
er things, is a problem for companies present in more than one Member
State at the same time. The initiative would also narrow the scope of these

0 ”A kornyezetszennyezés dra — Ismét napirendre keriilhet a bizottsagban az energiaadd
“zolditése™, Jogi Férum, accessed June 9, 2022, http://www.jogiforum.hu/hirek/22145.

' Ralf Martin, Laure B. de Preux, Ulrich J. Wagner, ”The impact of a carbon tax on manufac-
turing: Evidence from microdata,” Journal of Public Economics, no. 117(2014): 1-14.

2 Chi ManYip, ,On the labor market consequences of environmental taxes,” Journal of Envi-
ronmental Economics and Management, no 89 (2018): 136-152.

»* European Commission, Communication from the Commission to the European Parliament,
the Council and the European Economic and Social Committee on Smarter energy taxation
for the EU: proposal for a revision of the Energy Taxation Directive, COM(2011) 168.
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exemptions. However, the European Parliament decided in the plenary in
2012 not to support the European Commission’s proposal to revise the En-
ergy Tax Directive.* Almost seven years later, the Commission has ad-
dressed the issue again and in 2019 published the European Commission’s
Communication on a Green Agreement. It already refers to an environ-
mental review of the energy tax soon.

6. Towards more efficient, greener energy taxation

The European Union wants to reduce its greenhouse gas emissions by 55%
by 2030 compared to 1990 and to achieve full climate neutrality by 2050,
with the goal of the so-called Described in the European Climate Regu-
lation, which is part of the Green Agreement. However, this requires for-
ward-looking action by the Member States, so the European Commission
has identified 17 sort of interventions™ that it considers necessary to achieve
the 2030 targets, as part of a package of climate protection proposals called
‘Fit for 55, which included a proposal to amend the Energy Tax Directive.*®

The current Directive is not in line with climate protection objectives,
as it does not provide sufficient incentives for reducing greenhouse gas
emissions and energy efficiency. In order to properly influence economic
processes, it would require a higher tax rate than the current minimum
from 2023 (implementing the increase over a period of ten years). Most
importantly in the proposal, it would no longer apply taxation based on
quantity but on energy content, which would eliminate one of the biggest
flaws of the current Energy Tax Directive. Another outstanding innovation
would be the extension of the subject matter of the tax (for example biogas)
while abolishing several discounts and exemptions. In parallel, the new
legislation will allow support for the energy-poor social group through re-
distribution. In general, we can talk about energy poverty if an individual

”Magas gazolajarakat hozhat az EP szerint az 0j energiaadd, Jogi Forum, accessed May 22,
2022, http://www.jogiforum.hu/hirek/27562.

“Commission launches the Fit for 55% Package,” Interreg Europe, accessed May 05, 2022,
https://www.interregeurope.eu/news-and-events/news/commission-launches-the-fit-for-
55-package.

European Commission, Proposal for a Council Directive restructuring the Union frame-
work for the taxation of energy products and electricity (recast), COM(2021) 563.
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is unable to heat their home to the right level, and proper heating is a dis-
proportionate burden.”’

Interestingly, the third and then fourth energy packages also address
this issue, as it is more of a social issue, as it depends on the definition of
the (government-defined) threshold as to who and how many are among
the energy-poor, so it depends on subjective political considerations.”

To support vulnerable groups (and energy-efficient investments), the
‘Fit for 55’ package would create a €72.2 billion Climate Fund with a Mem-
ber State’s contribution and share (gross national income index, G emissions,
and population in need, would be different). Achieving climate neutrality
would adversely affect the Central and Eastern European countries most
dependent on fossil fuels, but redistribution through the Climate Fund
will eliminate this imbalance. The Member States would have a margin of
discretion concerning redistribution, so it is up to their subjective consid-
eration to support the lower strata of society or to extend it to the middle
and possibly upper classes. Furthermore, it is questionable what effect this
charge on energy products will have on the market price of energy, as it is
likely to increase. From Hungary’s point of view, this could lead to the un-
sustainability of the overhead reduction measure. However, in the long run,
there are significant benefits to be gained from achieving climate neutrality
and energy security.

7. Conclusion

According to my findings, which are supported by European Union doc-
uments and relevant UN studies (for example the Stern Review), econom-
ic incentives such as energy taxation are needed to achieve the European
Union’s goals in the field of energy and climate change. An energy tax is
a financial instrument that can effectively influence energy production and
use and make energy users interested in achieving energy efficiency.

My conclusion is that energy policy is becoming increasingly impor-
tant in the European Union. The current EU tax base for energy taxation is

7 Orsolya Fillop and Adrienn Lehoczki-Krsjak; Energiaszegénység Magyarorszagon,” Statisz-
tikai Szemle, no. 8-9 (2014): 820-831.

European Commission, Commission staft Working paper an energy policy for consumers
SEC (2010) 1407.
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provided by Council Directive 2003/96/EC, but literature research and oth-
er studies have revealed the problems that have arisen since the adoption
of this legislation in the 2011 Commission proposal to revise the Directive
and the 2019 Green Agreement is also shown. The Directive aims to enable
the European Union’s single energy market to function smoothly and to
avoid distortions of trade and competition resulting from major differences
between national tax systems. Furthermore, the taxation of energy prod-
ucts and, where appropriate, electricity may be one of the most important
means of achieving the objectives of the Paris Agreement.

However, the Directive is currently unable to achieve these objectives
effectively, and it is negative that it does not address the more ambitious
goals set by the European Union in the field of energy and climate change
policy. It is also problematic that it cannot adequately address the problems
that have arisen in the internal market and that its scope is not in line with
the scope of the EU Emissions Trading Scheme (ETS). Optimally, an en-
ergy tax not only serves to protect the environment but is also good for
helping economic growth and addressing social tensions. The justification
for environmental taxes, such as energy taxes, still rests on a market basis,
while we are seeing increasingly unfavorable signs of climate change pro-
duced by a market economy. The European Union cannot achieve these
goals alone, but it also needs the significant involvement of the Member
States. The difficulties mentioned here are, for example, that the design of
the tax structure and the choice of tax instruments fall within the sovereign
competence of the Member States, and that only the Member States are
able to reduce emissions. However, the European Union also has a long
way to go in these areas, so regardless of these difficulties, it must adopt and
implement strict targets. Overall, the European Union’s goals in the field
of energy and climate change can only be achieved through close cooper-
ation between the Member States and the European Union, often by relin-
quishing part of the sovereignty of the Member States. In the ‘Fit for 55’
climate package, one of the main aims of which is to amend the Energy Tax
Directive in the way needed to achieve climate neutrality. The two most
important proposals in this regard are to increase the minimum tax rates,
which have remained virtually unchanged since 2003, from 2023, and to
extend the scope of the Energy Tax Directive. This would increase the price
of fossil fuels, making renewables even more desirable. This is important
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because these energy sources are important not only for achieving climate
protection goals but also for reducing the EU’s energy dependence. Reduc-
ing the scope of exemptions and reductions would also serve this purpose,
as many fossil fuels used in transport currently benefit from discounts. Sev-
eral countries do not agree with the reforms, so it is doubtful that this part
of the Fit for 55 climate package will be adopted. A key social aspect of
the proposal is that it would provide support to vulnerable people through
the redistribution of a climate fund. However, energy poverty is more of
a social issue, as it depends on the definition of the (government-defined)
threshold as to who and how much is energy poor, so it depends on sub-
jective policy considerations. Thus, it may depend on the subjective policy
considerations of a given Member State whether it supports the most vul-
nerable or redistributes a higher income group with lower exposure.
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Keywords: Abstract: There are certain trends that are already affecting —or
Tax, sustainability, will soon inevitably affect, the evolution of the tax law every-
non-financial where. These are the digitalization processes started by many
information, tax administrations and the current challenges experienced
audit, by accounting and auditing institutions to provide reliable
environment, non-financial information. Both may offer new opportunities
digitalization for fairer taxation in the search for sustainable development.

In the middle of digital and green transformations, would it be
possible to better adjust the tax treatment deserved by the tax-
payers in accordance with their real impacts on sustainability?
Regional and global organizations are devoting efforts to en-
suring some degree of homogeneity in the measures to adopt.
The purpose of the following pages is to open the discussions
for in-depth research in the future. The dogmatic-legal and an-
alytical methods have been used to supplement the comparative
one in carrying out the review of the current state of the art and
proposed changes.

1. Introduction

There are certain trends that are affecting — or will soon inevitably affect,
the evolution of tax law all over the world. One is quite clear; the other
is subtle. First, the sustained digitalization processes started by many tax
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administrations allow mobilizing domestic revenues, by stimulating vol-
untary compliance, fighting fraud, etc'. Up to date, their efforts have been
mainly focused on a relatively limited perspective: the financial one. They
strive to raise revenue and governments thus make attempts to face growing
public expenditure after the economic crisis.

Nowadays, with new means, it should be also possible to devise better
controls in order to adjust the future tax treatment deserved by the taxpay-
ers in accordance with the real impact of their distinct economic activities
on sustainability. In business practice, the tax and finance functions are
already playing a greater role in helping their organizations address their
Environmental, Social and Governance (ESG) objectives®.

This clearly implies the necessary adoption of an additional extra-fis-
cal perspective when establishing and applying tax legislation. Quite often
tax administrations do not feel comfortable with this expanded mission,
as they depend on reinforced cooperarion with various specialized insti-
tutions in each specific field of action (e.g., environmental authorities’) to
properly implement regulatory taxes®.

Undeniably adequate funding for all the ongoing digital and green
transformations® requires more reliable data. Thus, a second trend shows

' OECD, Tax Administration 3.0: The Digital Transformation of Tax Administration
(Paris: OECD, 2020) https://www.oecd.org/tax/forum-on-tax-administration/publica-
tions-and-products/tax-administration-3-0-the-digital-transformation-of-tax-admin-
istration.pdf; OECD, Tax administrations continue to accelerate their digital transforma-
tion, (Paris: OECD, 2021) https://www.oecd.org/tax/forum-on-tax-administration/news/
tax-administrations-continue-to-accelerate-their-digital-transformation.htm; OECD, To-
wards Seamless Taxation: Supporting SMEs to Get Tax Right, OECD Forum on Tax Admin-
istration. (Paris: OCDE, 2022) https://doi.org/10.1787/656c89ab-en.

2 “Tax Executives Embrace ESG & Tax Transparency; BDO TAX OUTLOOK SURVEY, 15,
accessed July 10, 2022, https://insights.bdo.com/rs/116-EDP-270/images/TAX_2022-Tax-
Outlook-Survey.pdf?alild=eyJpljoi T VFGbkRHbOIHVjdoUkN3cilsInQiOiJRK1FBRDI-
WUnZLZWdIOTkrUXRPV3VnPT0ifQ%253D%253D.

* United Nations, Handbook on Carbon Taxation for Developing Countries. United Nations
Committee of Experts on International Cooperation in Tax Matters (New York: UNDESA,
2021), accessed June 10, 2022, https://www.un.org/development/desa/financing/sites/
www.un.org.development.desa.financing/files/2021-10/Carbon%20Taxation.pdf.

4 Reuven S. Avi-Yonah, “The Three Goals of Taxation,” Tax Law Review 60, no. 1(2006): 1-28.

> There are significant efforts to mitigate and adapt to climate change both in the public
and private sector EY, Climate Cash and Tax Barometer, accessed July 10, 2022, https://
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how the accounting and auditing institutions are currently experiencing
enormous challenges to rapidly and timely provide them. As it is critical to
carry out sound evaluations of policy objectives and management in times
of scarcity, both on the public and private side, revealing all this informa-
tion and exploiting its full potential is of utmost importance.

The availability of non-financial information — whose quality is be-
ing gradually enhanced, will probably result in some expected changes in
the design of future tax rules to truly meet the sustainable development
goals (SDGs). For instance, regarding tax incentives - many of them under
scrutiny’, specific requirements could be accurately approved and super-
vised. This calls for relevant metrics and procedures established for both
companies and administrations. The Global Tax Expenditures Database
“provides timely and consistent information on preferential tax treatments
such as exemptions, deductions, credits, deferrals and reduced tax rates
that are implemented by governments worldwide to promote different pol-
icy goals™.

This is not a purely domestic problem. Different approaches are often
found in a comparative analysis. Various regional and global organizations
in charge of verification are aware of the complicated existing situation. So,
they are uniting their efforts to allow the comparability of the measures to
adopt, to be carefully collected and integrated at a later stage. This initial
movement should serve to deliver, as a consequence, a fairer quantification
of taxes and benefits.

www.ey.com/en_gl/tax-guides/ey-climate-cash-and-tax-barometer.

United Nations Conference on Trade and Development, “The Impact of a Global Minimum

Tax on FDI,” in World Investment Report (New York: UNCTAD, 2022), 99-130. See: Maria

Amparo Grau Ruiz, “Perfiles de la fiscalidad empresarial venidera: de los incentivos que po-

drian subsistir o no en el caso de las grandes multinacionales a la propuesta de modificacion

del ecosistema de las pymes,” Revista Técnica Tributaria vol. 2, no. 137(2022): 7-18.

7 More information is available at Flurim Aliu, Agustin Redonda, Christian von Halden-
wang The Global Tax Expenditures Database (GTED) Progress Report, Deutsches Insti-
tut fiir Entwicklungspolitik - (DIE) & Council on Economic Policies (CEP), accessed
April 13, 2022, https://gted.net/2022/04/the-global-tax-expenditures-database-gted-pro-
gress-report/; Christian Von Haldenwang, Agustin Redonda, Flurim Aliu, Shedding Light
on Worldwide Tax Expenditures. GTED Flagship Report 2021, Deutsches Institut fiir En-
twicklungspolitik - (DIE) & Council on Economic Policies (CEP), accessed August 23,
2021, https://gted.net/2021/05/shedding-light-on-worldwide-tax-expenditures/.

Review of European and Comparative Law | 2022 Vol. 50, No. 3 63


https://www.ey.com/en_gl/tax-guides/ey-climate-cash-and-tax-barometer

Maria Amparo Grau Ruiz

In the European Union, several initiatives have been debated and im-
plemented in recent years to promote sustainability®. The European the Eu-
ropean Financial Reporting Advisory Group (EFRAG) has been charged
with the task to develop a common framework to allow fluent communi-
cation and dialogue among all the stakeholders (tax administrations in-
cluded). The present lack of certainty creates undesirable imbalances when
assessing genuine progress towards the SDGs. Hopefully, with the new
technological means and the readiness of supplementary information, this
will improve.

Hence, the main research goal of this contribution is to find out novel
coordinated ways to help in the achievement of the difficult alignment of
taxation and sustainability’. With that purpose in mind, the reader will no-
tice that the research conducted has made use of several methods: compar-
ative, dogmatic-legal and analytical. The hypothesis is that the generalized
implementation of digital controls in tax matters combined with the ex-
pansion of the available amount and quality of non-financial information
might have the potential to become a universal panacea, only if both are
coherently developed -by linking these issues so that they converge to in-
crease the effects of taxation on sustainability and vice versa. Let us check
whether the maturity level of the modifications in each field and the in-
teraction between them can really support the objective of devising more
SDGs friendly tax systems.

2. Automation and Taxation

The state-of-the-art is here shown with a summary of valuable contents and
facts described in recent publications. On average, every year it becomes
easier for a medium-sized domestic company to fulfill its tax obligations,

Marfa Amparo Grau Ruiz, “Corporate Social Responsibility and taxation in regulation:
the EU perspective,” in Fair Taxation & Corporate Social Responsibility, ed. Karina Kim
Engholm Elgaard, Rasmus Kristian Feldthusen, Axel Hilling, and Matti Kukkonen (Copen-
hagen: Ex tuto publishing, 2019), 201-227.

Frans Vanistendael, “Reflections on sustainable taxation,” Revista Técnica Tributaria vol. 4,
no. 127(2019): 137-147.
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because of increased automation™. It allows compliance to be monitored
more efficiently, even in real-time.

Evidently, the introduction of electronic tax filing and payment sys-
tems has reduced tax compliance times globally. Electronic filing (e-filing)
and electronic payment (e-payment) are the processes by which tax returns
and payments are submitted online via the Internet. Many economies have
those systems for VAT. They have the potential to reduce the compliance
burden on taxpayers, reduce fraud and provide governments with better
information. Some tax administrations in the European Union and other
countries have adopted standardized formats for reporting tax informa-
tion". Although they make use of technology and provide a more secure
and reliable system for the exchange of data between tax administrations
and taxpayers, they are usually not integrated systems and add an addition-
al step to the transmission of data between taxpayers and tax authorities.
Moving to real-time systems (Level III, which requires close integration
of taxpayers and tax administrations’ technological solutions) can lead to
greater control over taxpayers’ data and improved fraud prevention. An ex-
ample can be found in Spain with real-time SII [Immediate Information
Supply] invoices'. These systems require significant investment in design
and implementation. Some economies are considering or piloting
the next technological level (Level IV). The European Commission’s

10 PWC Paying Taxes 2020 offers the changing landscape of tax policy and administra-
tion across 190 economies. In the 190 economies covered, there has been a 16% drop in
the number of payment indicators since 2012 and, over the same period, the average time
taken by the company in our case study to fulfill key tax obligations has decreased by 10%.
More information at https://www.pwc.com/payingtaxes, accessed July 11, 2022. The World
Bank Group's Doing Business Paying Taxes ranking indicator includes three components in
addition to the Total Tax & Contribution Rate. These estimate compliance costs by looking
at hours spent each year on tax work and the number of tax payments made in a tax year,
and evaluate and score certain post-filing compliance processes.

"' The SAF-T or Standard Audit File for Tax is based on a model developed by the OECD,
which can be implemented as a ‘push’ or ‘pull’ system by countries.

2 Antonio Ferndndez de Bujan y Arranz, “Robotization in Excise Duties: Has It Arrived
with the Immediate Supply of Accounting Books (SILICIE)?” in Interactive Robotics: Legal,
Ethical, Social and Economic Aspects, edited by Maria Amparo Grau Ruiz(Cham: Springer,
2022), 130-134.
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Directorate-General for Taxation and Customs has explored the use of
blockchain technology as a potential basis for the digital single market.
The security and reliability offered by this technology are very attractive for
VAT administration, but a solution has yet to be developed. In theory, this
technology could be used for non-financial information as well®*.

Obviously, the tax administrations need to assess which level of tech-
nology is appropriate for them', depending on the complexity of their tax
system, the availability of IT infrastructure and the level of sophistication
of their taxpayers. There may be several obstacles: lack of funds or political
will to invest in new systems, insufficient telecommunications infrastruc-
ture, or cultural reluctance to abandon paper-based systems.

Doing Business 2020 has collected new data on the implementation of
some of these reforms, including the use of pre-filed tax returns, electron-
ic invoices and the existence of a comprehensive online tax administra-
tion portal. E-invoices have several advantages over paper ones: they are
less prone to errors, reduce the possibility of fraud and reduce processing
costs. Tax administrations may choose to use platforms that allow trading
partners to exchange electronic documents over a specific network (e.g.,
Pan-European Public Procurement Online). Another option is to use XML
formats and transmit them via an online portal (like in Italy). Finally, tax
administrations may use online cash register initiatives, whereby retailers
are required to use OCR software to instantly upload sales data to the tax
administration portal (the Republic of Korea and the Russian Federation
use this system). The use of big data created by e-invoicing systems has led
to improvements in the use of information for compliance purposes and
the amount of VAT collected by tax administrations.

All tax administrations in the OECD High Income Group, South Asia,
Europe and Central Asia use online tax portals. Tax administrations in
Sub-Saharan Africa, East Asia and the Pacific lag behind.

Virginia Martinez Torres, “Intelligent Management and Control of Data Contained in
Non-financial Reporting,” in Interactive Robotics: Legal, Ethical, Social and Economic As-
pects, edited by Maria Amparo Grau Ruiz (Cham: Springer,2022), 185-191.

Rita de la Feria, Maria Amparo Grau Ruiz, “The Impact of Robotics in Tax Administration,”
in Interactive Robotics: Legal, Ethical, Social and Economic Aspects, ed. Maria Amparo Grau
Ruiz (Cham: Springer,2022), 115-123.
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The time taken by tax administrations to refund VAT or approve a Cor-
porate Income Tax (CIT) adjustment may also have a cultural dimension,
depending on how taxpayers are assessed from a risk perspective and on
the prevailing ethos of tax administrations ( i.e. facilitation or enforce-
ment). Improvements in technology make the refund process faster and
less susceptible to fraud. Technology has accelerated the VAT claim and
CIT adjustment processes.

For tax administrations and taxpayers to reap the full benefits of online
systems, proper implementation and management are crucial. Sometimes
their advantages have not been fully exploited because they are not used by
most taxpayers.

Recent surveys show that many organizations are feeling the duty of
transforming themselves, at a time when the pace of regulatory change is
accelerating. In these circumstances, data and technology may help them.
Some companies reallocate part of the tax and financial budget from rou-
tine activities (such as tax compliance) to strategic activities (in tax policy,
planning and litigation), or invest simultaneously in strategic internal ac-
tivities, such as data management. Access to up-to-date data and technolo-
gy is critical to achieving transparency in a changing global tax landscape.
The tax and finance staff often need to strengthen their technical tax skills
with some data, process and technology skills. Investment in tax technolo-
gy remains a top priority for the tax department (in data analytics, business
intelligence software, tax provision software and tax automation)'. Some
companies build in-house tech capabilities. Others partner with a vendor
or follow a hybrid approach. For instance, in Vietnam, more companies are
using advanced accounting software, which allows them to calculate taxes
using data automatically uploaded from accounting systems.

Last, but not least, computation and tax experts should pay attention to
the work of different oversight institutions. It is essential to monitor the ef-
fects of technologies and data on the tax law, taxpayers and society. To that
end, supervisory bodies have a decisive role to play. However, they are also

*  Investing in tax technology remains a top priority for the tax department. BDO (2022)
The 2022 BDO Tax Outlook Survey, p. 13. The full report is available at: https://insights.bdo.com/
tax-outlook.html.
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obliged to undergo transformation processes of their own that enable them
to perform their tasks efficiently®.

3. Sustainability and taxation

“The next ten years will be driven by a sustainability and stewardship mind-
set that prioritizes the needs of all stakeholders while accelerating digi-
tal innovation to create lasting business value”". In the corporate world,
the adoption of ESG measures has gone from best practice to business im-
perative. Building the business sustainably is the responsibility of the entire
organization, including the tax department.

Corporate tax transparency has emerged as a central ESG issue, long
the focus of the OECD and recently the subject of a new Global Sustaina-
bility Standards Board standard. It is also a clear mandate for tax managers.

Notwithstanding this, data collection and analysis are still problemat-
ic, highlighting an underlying problem of tax data governance and frag-
mented systems. This problem is not the lack of reporting standards, but
a lack of clarity on which standards and which ESG framework bodies to
follow. The existing alternatives to meet the current obligations and volun-
tary commitments, in both the private and public sectors, are reviewed in
the following paragraphs concerning the Spanish experience'®.

In the U.S. different oversight institutions have made continuous assessments of the ef-
forts made by the Internal Revenue Service (IRS) when adopting new technologies to better
perform its functions and provide a better service to taxpayers. They show which steps
have been succesful, in which ones there have been some downsides, the reason for said
downsides and proposals to overcome them. Thus, the reports prepared by the Treasury
Inspector General for Tax Administration (TIGTA) and the United States Government
Accountability Office (GAO) are of great interest. See: Maria Amparo Grau Ruiz, “Fiscal
Transformations Due to AI and Robotization: Where Do Recent Changes in Tax Admin-
istrations, Procedures and Legal Systems Lead Us?,” Northwestern Journal of Technology&
Intellectual Property, vol. 19, no. 325 (2022): 325-363.

17" Wayne Berson, “The 2022 BDO Middle Market CFO Outlook Survey”. Accessed August 23,
2022, https://insights.bdo.com/cfo-survey.

The author has tried to synthesize here the main discussions in the AudIT-S Research Sem-
inar Fiscalidad, digitalizacion y medioambiente ante los inminentes cambios en contabilidad
y auditoria [Taxation, digitisation and the environment in the face of imminent changes in
accounting and auditing] held on the 29" of June 2022 at the Instituto de Estudios Fiscales,
Spanish Ministry of Finance, in Madrid. She is very grateful to the speakers that pointed
out these relevant topics in their fields of expertise: Elisa Garcia Jara, José Mufioz Jiménez,
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3.1. Non-financial information in private companies

The commitment to sustainable development requires consistent decisions
by companies in the exercise of their economic activity, and by regulators.
In view of the current differences between accounting criteria and tax crite-
ria for determining the economic profit of companies, how can taxation be
improved by aligning it with pro-sustainability strategies?

From an accounting point of view, basic standards are being developed
for the presentation of non-financial reporting by certain companies. At
both the national and European levels, stakeholders are demanding greater
fiscal transparency and reporting on sustainable development. For exam-
ple, some environmental expenses incurred by companies may be consid-
ered deductible if they correspond to a plan formulated by the taxpayer
and accepted by the administration (as in Article 14.4 of the Corporate Tax
Law). Otherwise, they would be subject to a positive adjustment in the ac-
counting result before tax to arrive at the tax base, increasing it. The Span-
ish Law 13/1996 incorporated in Article 35 of the Corporate Income Tax
Act a deduction of 10% of the gross tax payable on investments in tangible
fixed assets that were earmarked for environmental protection, but to be
able to apply this deduction, a certificate from the corresponding environ-
mental body was required. Since Law 35/2006, this type of incentive has
been reduced, until repealed by Law 27/2014 due to the existence of specif-
ic environmental regulations®.

Law 11/2018 establishes that certain companies must present a state-
ment of non-financial information that must contain the profits obtained

Antonio Prado Martin (Accounting Professors), José Manuel Lépez (Auditor in Grant
Thornton) and Santiago Martinez Argiielles (Professor and Spanish Court of Auditors).
The recording in Spanish: accessed August 23, 2022, https://zoom.us/rec/play/x00Vc7KdG-
jXttyl_i_f2gEoHIQYbzqq8loUB7rIgg9XeNfKs-yA0fiGYCXdotDWXny1SzdapO3_7oxo._
1jfwGsqfOTnyVW-2?startTime=1656491514000& _x_zm_rtaid=rfN-ywmW TdmL-
5R80KAV88A.1658834767274.e558¢761280bd37022ec28d3047728ft&k_x_zm_rhtaid=591.
1 Ley 13/1996, de 30 de diciembre, de Medidas Fiscales, Administrativas y del Orden Social.
BOE No. 315, 31/12/1996. Ley 35/2006, de 28 de noviembre, del Impuesto sobre la Renta
de las Personas Fisicas y de modificacion parcial de las leyes de los Impuestos sobre Socie-
dades, sobre la Renta de no Residentes y sobre el Patrimonio. BOE No. 285, 29/11/2006. Ley
27/2014, de 27 de noviembre, del Impuesto sobre Sociedades. BOE No. 288, 28/11/2014.
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by each country, the taxes on profits paid and the public subsidies re-
ceived®. Further work is needed to bring the quality of financial reporting
in line with that of non-financial reporting, so that it provides insight into
economic performance, risks and opportunities in environmental, social
and governance aspects. Only on the basis of reliable data can effective
fiscal policies be implemented that truly lead to fair taxation for sustaina-
ble development.

There are several international frameworks with which to prepare
non-financial information, such as the universal, sectoral and themat-
ic GRIs. The Directive 2013/34 indicated that non-financial information
should be included in the management report, which should include key
sustainability indicators. The Directive 2014/95 indicated which type of
companies should prepare their non-financial statements and what infor-
mation should be provided. The Commission published a communication
setting out the methodology for producing such reliable, relevant, com-
plete and clear non-financial information. Materiality (what is important
in determining what information is provided) is not defined, there is no
unified format for non-financial information statements and there is no
breakdown of the impacts of the company’s activity on the environment
and of the environment on the company.

»  In Spain, Royal Decree Law 18/2017, in view of a possible fine, transposed the directive

and was subsequently approved as Law 11/2018. Ley 11/2018, de 28 de diciembre, por la
que se modifica el Codigo de Comercio, el texto refundido de la Ley de Sociedades de Cap-
ital aprobado por el Real Decreto Legislativo 1/2010, de 2 de julio, y la Ley 22/2015, de
20 de julio, de Auditoria de Cuentas, en materia de informacién no financiera y diversi-
dad. BOE No. 314, 29/12/2018. It is worth noting that in the European Union since 2011
there have been continued efforts (two communications, a resolution of the European
Parliament, then two directives, a communication on guidelines on methodology, etc.).
The Directive 2014/95/EU - also called the Non-Financial Reporting Directive (NFRD)
- lays down the rules on the disclosure of non-financial and diverse information by cer-
tain large companies. This directive amends the Accounting Directive 2013/34/EU. In June
2017 the European Commission published its guidelines to help companies disclose en-
vironmental and social information. In June 2019 the European Commission published
guidelines on reporting climate-related information, as a supplement to the existing ones.
Detailed information can be found here, accessed August 23, 2022, https://ec.europa.eu/
info/business-economy-euro/company-reporting-and-auditing/company-reporting/cor-
porate-sustainability-reporting_en.

70 Review of European and Comparative Law | 2022 Vol. 50, No. 3



The Alignment of Taxation and Sustainability

In the next four years, the EU intends to cover what has been done in
financial reporting since Fra Luca Pacioli in order to generate non-financial
information that is useful to users (investors, non-governmental and gov-
ernmental institutions, or consumers). The 2017 and 2019 attempts to im-
prove non-financial information made by the European Commission have
not improved its quality. In the Green Deal, there are challenges, such as
zero greenhouse gas emissions, maintaining natural capital and improving
the quality of life, which are linked to the availability of this information.
In order to improve sustainability information at the lowest possible cost,
the proposal for a Directive of 21 April 2021 has been presented*. The Com-
mission has mandated EFRAG to develop a reporting framework for large
companies and, from 1 January 2026, small and medium-sized companies
that are part of public-interest companies should include in their manage-
ment report the following points: a brief description of the company’s busi-
ness model and strategy on sustainability issues; a description of the sus-
tainability-related objectives set by the company and the progress made
by the company in achieving these objectives; a description of the role of
the administrative, management and supervisory bodies with regard to
sustainability issues; a description of the company’s policies in relation
to sustainability issues; a description in relation to sustainability issues of
the due diligence process, negative impacts and preventive measures; a de-
scription of the main risks for the company related to sustainability issues
and relevant indicators. In addition, companies must also disclose infor-
mation on intangible assets, including information on intellectual, human
or social and relational capital. Companies will communicate the process
undertaken to determine the information they have included in the man-
agement report taking into account short-, medium- and long-term ho-
rizons. The information shall be forward-looking and backward-looking,
as well as qualitative and quantitative. Where appropriate, the information
shall contain data on the company’s value chain, its operations, and its

2l Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE
COUNCIL amending Directive 2013/34/EU, Directive 2004/109/EC, Directive 2006/43/
EC and Regulation (EU) No 537/2014, as regards corporate sustainability reporting.
COM/2021/189 final. The text of this proposal can be found here, accessed August 23, 2022,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021PC0189.
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business relationships, among others. The information shall contain a ref-
erence to other information contained in the management report and to
the amounts reported in the annual financial statements. Member States
may in exceptional cases allow this information to be omitted provided that
the undertaking justifies that it may cause damage or affect its commercial
position. Where the undertaking is a subsidiary, it shall be exempted from
presenting this information if it is already included in the consolidated re-
port of the parent undertaking. The Commission shall establish rules for
the presentation of non-financial information for small and medium-sized
companies, the information shall be presented in a single electronic format,
shall be published within a reasonable period of time - not exceeding 12
months, the information shall be understandable, relevant, representative,
verifiable, comparable and give a true and fair view. The Commission will
specify — by reviewing it every 3 years, the information that the company
is required to present on environmental, social and governance factors. For
example, environmental factors include climate change mitigation, climate
change adaptation, marine waters and resources, resource use and the cir-
cular economy, pollution, biodiversity and ecosystems.

In April 2021, EFRAG has published a draft - under public exposure
for 6 months, with the purpose of organizing the reporting of relevant
information on sustainability issues, fostering maximum comparability
across sectors, and ensuring a balance between sector-agnostic and sec-
tor-specific and company-specific information and facilitating navigation
through the reported information.

These European sustainability reporting standards are organized by cat-
egories of three types: cross-cutting standards cover the general provisions
that apply to sustainability reporting and disclosure requirements; themat-
ic standards cover a specific sustainability topic or sub-topic (e.g., policies,
objectives, actions and action plans, resources adopted by the company
on a given topic or sub-topic, as well as the corresponding performance
measures for each topic or sub-topic). Sectoral standards are foreseen but
are not yet developed and are therefore not included in the consultation.
The thematic standards address, first, environmental issues on climate, pol-
lution, water and marine resources, biodiversity and ecosystems and on cir-
cular economy. Second, social issues such as labour or value chain labour,
impact on local communities and on end-users and consumers. The third
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thematic group is on governance, risk management and internal control
and on business conduct.

Most of the information proposed as mandatory by the new direc-
tive was already included in 2018 in the transposition process. Although
the previous directive did not require the verification of non-financial in-
formation, Law 11/2018 already required its verification by an independ-
ent expert. In practice, for the user of this non-financial information, it is
very complicated to compare different indicators, and companies can make
use of interpretations. The typology of non-financial information right
now comprises the statement of non-financial information because of Law
11/2018, the sustainability reports of listed companies from 2010-2011 and
the integrated report that started in 2012-2013 (where the aim was to in-
tegrate non-financial information and forward-looking positions). As of 1
January 2021, the threshold has been lowered from 500 to 250 employees, so
more Spanish companies are already experiencing this obligation to pres-
ent non-financial information, in contrast to the rest of Europe. However,
the small and medium-sized companies in Spain continue to be left out
of the obligation to formulate the statement of non-financial information.
Law 11/2018 equated the statement of non-financial information to the an-
nual accounts, at a point in the shareholders’ meeting where the company’s
shareholders must approve it and have to be formulated by the adminis-
trators. Companies can either include it within the management report or
prepare it as a separate document (this would be preferable because it is
required to be presented on the website, and failure to do so may lead to
the closure of the Register). When a subsidiary of a company whose parent
company is in another EU Member State in which such a non-financial
information statement is prepared, then it is obliged in Spain to submit
a complementary document when some details have to be added to fulfill
the stricter requirements of the Spanish legislation if that is the case.

The verification of the non-financial information statement is mandato-
ry. The verifier may be an independent expert. According to the ICAC con-
sultation, auditors can be verifiers of both audited and non-audited com-
panies. They cannot prepare the statement of non-financial information
and verify it because there would be an incompatibility. The verification of
the non-financial information as a whole is done in accordance with an ISAE
3000, which is an international limited assurance standard, not an audit.
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Verifiers of non-financial information are asked to perform an assurance
where the procedures to be performed are more limited than in reasonable
assurance. It is also not a validation of a management system that special
certifiers perform (e.g., carbon footprint). The materiality used by the ver-
ifier of the non-financial information statement does not necessarily have
to be the same as that determined by the company. S/he analyzes the scope,
relevance and completeness of the content of the information included in
the statement. The compilation process that a consolidated company has,
deserves special attention because the data may be generated differently
and must be homogenized. The verifiers conduct tests on sample selections
of certain indicators, both quantitative and qualitative. At the end, they
can issue four conclusions: favourable, qualified, unfavourable - when
everything verified would be wrong and denied ~when they have not had
enough information to be able to verify.

3.2. Non-financial information in the public sector

In Spain, in FY20 the public sector committed expenditure of almost 490 bil-
lion euros and 683 entities make up the state public sector. Being aware of
its magnitude, one can question to what extent it is addressing sustainability
issues®, not only due to the clear need to play an exemplary role but also
due to its wide impact on society. It is worth noting that its commercial
companies are affected by Law 11/2018 and are subject to the presentation
of non-financial information as well, while public administrations are ex-
plicitly excluded.

The General Budgetary Law* requires reporting on objectives associ-
ated with expenditure budget programmes, expressing indicators (in the

2 Various authors. “Especial sostenibilidad”, Revista Espariola de Control Externo, vol. XXIII,

No. 67 (January 2021): 5, accessed August 22, 2022, https://recex.tcu.es/tribunal-de-cuentas/
export/sites/nuevo-recex/.galleries/pdf/Revista-67.pdf.

» Several articles of the Spanish Ley General Presupuestaria foresee non-financial aspects in
budgeting, management and accountability. Arts. 36-37 establish an annual objectives re-
port for each expenditure programme, art. 37 mentions reports (two on impact and one
alignment). Art. 69 objectives and results as a management principle, arts. 70-72 man-
agement by objectives, multiannual programmes with a system of objectives, results-based
budgeting, management report and evaluation. Art.125 states that the IGAE is responsi-
ble for principles and criteria for monitoring objectives. Art.126 deals with the informa-
tion system for monitoring objectives. Art.128 in the annual accounts stresses the degree
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2021 budget there were 400 budget programmes). From a formal point of
view, the programmes contain the definition of policies, the analysis of risks
on which they intend to act, the definition of objectives and propose indi-
cators for monitoring and evaluation. One problem is that the relevance
of the indicators is not always appropriate, but the biggest problem is that
the collection, capture and verification of the data associated with these
indicators are complex and not always reliable.

Progress is being made, and the information contained in gener-
al budgets is of increasing quality. It is mandatory to introduce three re-
ports accompanying the draft General State Budget: Gender impact re-
port, Report on the impact on children, adolescents and families, Report
on the alignment of the General State Budget with the SDGs of Agenda
2030*. The latter is an excellent starting point as a regulatory framework
for presenting non-financial information to facilitate international com-
parability. The United Nations and INTOSAI (the international umbrella
organisation of supreme audit institutions) have established methodologies
for developing internationally agreed indicators for audits of these types
of information. The budget alignment report together with the systematic
monitoring by INE of the available information on the 232 indicators of
the Sustainable Development Goals® is a unique opportunity for the pres-
entation of non-financial information on the activity of the public sector.

of achievement of objectives, costs and physical and financial deviations. Ley 47/2003,
de 26 de noviembre, General Presupuestaria. BOE No. 284, 27/11/2003.

2 The blue series contains a cross-cutting vision of the General State Budget, accesed
August 22, 2022, https://www.sepg.pap.hacienda.gob.es/Presup/PGE2022Proyecto/
MaestroDocumentos/PGE-ROM/N_22_A_Z.htm, https://www.sepg.pap.hacienda.gob.
es/sitios/sepg/es-ES/Presupuestos/InformesImpacto/IA2022/IAPGE2022/Paginas/Inicio.
aspx. United Nations General Assembly, Transforming our world: the 2030 Agenda for Sus-
tainable Development. Resolution adopted by the General Assembly on 25 September 2015.
A/RES/70/1.

»  “The 2030 Agenda for Sustainable Development is made up of 17 goals and 169 targets.
In order to monitor them, 232 indicators were designed that can be measured through
the statistical data collected here. The updating of these indicators, which constitute a sta-
tistical operation included in the current Annual Programme, is continuous and includes
information from both the INE and other official sources that will be incorporated progres-
sively”, accessed July 10, 2022, https://www.ine.es/dyngs/ODS/es/index.htm.
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Since 2015, the audit function of the Spanish Court of Auditors has
included transparency, environmental sustainability and equality®. In the
area of environmental sustainability, air quality, water management, deser-
tification and fire prevention are being analyzed. There is a cross-cutting
issue in all the audits since 2015, it is verified that all the objectives estab-
lished in the law on transparency and good governance and the obligations
of the administrations are fulfilled. It has been approved as an audit that is
going to be carried out this year and there is the design of everything that
has to do with fraud prevention plans and conflict of interest in the man-
agement of Next-generation funds.

The annual accounts must include a management report on the degree
of achievement of objectives, deviations, and costs. Administrations must
take this type of information into account in the budget, in management
and when preparing the general account of the State. In the recent Court
of Auditor’s statement on the 2020 account in Parliament, it is highlight-
ed that in the management report, which is where the information about
monitoring and fulfillment of all these objectives and indicators should be
placed, it does not appear, and this imposes a very serious limitation in
terms of monitoring and evaluating the performance of the public sector
this year.

Since the Declaration on the 2017 General State Account, the Court
of Auditors includes a paragraph on compliance with the duty to prepare
non-financial information statements by companies in the public business
sector?’. The public corporate sector is obliged to prepare its non-finan-
cial information statement, although there is diversity in compliance. As

% In accordance with the art. 9.1 of the Ley Organica 2/1982 (Ley Organica 2/1982,
de 12 de mayo, del Tribunal de Cuentas. BOE No. 121, 21/05/1982. The new wording was
added by the Ley Orgéanica 3/2015. Ley Organica 3/2015, de 30 de marzo, de control de la
actividad econémico-financiera de los Partidos Politicos, por la que se modifican la Ley
Organica 8/2007, de 4 de julio, sobre financiacion de los Partidos Politicos, la Ley Organica
6/2002, de 27 de junio, de Partidos Politicos y la Ley Organica 2/1982, de 12 de mayo, del
Tribunal de Cuentas. BOE No. 77, 31/3/2015), the audit function of the Court of Audit shall
refer to the submission of the economic-financial activity of the public sector to the prin-
ciples of legality, efficiency, economy, transparency; as well as environmental sustainability
and gender equality.

4.90 The CAGE 2020 report does not include the balance sheet and management report
(...) which implies (...) to a certain extent, a breach of the duty to evaluate spending policies,
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each company chooses the used framework, this generates problems of
comparability. Verifications may be different depending on who the en-
tity is. The accounts of any public entity in the state sector can be viewed
on the IGAE website?. However, it is organized mostly in financial terms,
not yet ready for the non-financial information reports. The lack of explicit
reference does not mean that the public sector company has not prepared
its report. In the public administrative sector, a journey in integrated re-
porting is starting and the margins for improvement are still significant.
The SDG framework can be an interesting accelerator for standardizing
and implementing integrated public sector reporting®.

4. Conclusion

The aspiration for a fair distribution of taxes and benefits in our societies
may become true in the new context of the useful tools and metrics devel-
oped to advance in the achievement of Sustainable Development Goals. At
least, the means that are being introduced or modified in the functioning
of our economies could be designed with that perspective in mind, both
in the private and the public sector. Surely, the integration of non-financial
information with the financial one and the efficient treatment of the data
with the available technologies opens an avenue of possibilities for greater
tax justice, but only if properly supervised.

The difficult alignment of taxation and sustainability can be effective-
ly achieved by the Governments and Parliaments through the actual in-
corporation of non-financial information when drafting and passing tax

provided for in Article 72 of the General Budgetary Law. Statement CGE 2020 (Tribunal
de Cuentas, 2022).

% Registro de cuentas anuales del sector puiblico, accessed July 10, 2022, https://www.igae.pap.
hacienda.gob.es/sitios/igae/esES/Contabilidad/ContabilidadPublica/ CPE/rcasp/Paginas/
inicio.aspx.

»  The European Organisation of Supreme Audit Institutions (EUROSAI) and the European
Confederation of Internal Audit Institutes (ECIIA) are working together to promote good
governance, accountability and audit across the European public sector. A common pro-
ject tries to determine the extent to which Integrated Reporting has been, or is expected
to be, adopted in the European Public Sector. Accessed July 10, 2022, https://www.eciia.
eu/2021/07/integrated-reporting-in-the-european-public-sector-its-time-to-act/, https://
www.eurosai.org/handle404?exporturi=/export/sites/eurosai/.content/documents/Inte-
grated-Reporting-in-the-European-Public-Sector.pdf.
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rules, and obviously by ensuring their adequate application in administra-
tive routines. The frequent additional efforts required tax administrators to
leave their comfort zones when managing non-revenue goals through ex-
tra-fiscal measures (either with taxes or tax incentives) could be minimized
if significant data concerning legally accepted sustainability indicators were
included in streamlined digitalized procedures. As previously explained,
the current technologies already allow the automatic feeding of many data
within the tax management systems, so this strategy could be rationally
extended to some sustainability data. This fact should no longer be ignored
and cause the necessary adaptation of the legal order. In practice, by es-
tablishing channels to weigh the financial information with the non-finan-
cial one, the tax rules could be more accurately connected to real life. This
would avoid poor objective estimates in the assessment of taxes and tax
expenditures, quite anachronic in this century.

The comparative, dogmatic-legal and analytical research conduct-
ed here shows that the proposed approach is feasible. In the moment of
the reception or update of the digital technologies, the legislature should
pay attention (and consequently reflect this priority in the final design of
the tax rules) not only to the treatment of financial data for purely col-
lection purposes increasing the tax revenue but also to the co-benefits of
taking into consideration all the relevant details in each case to reinforce
sustainability — as they could be derived from the newly accessible non-fi-
nancial information. De lege ferenda these basic criteria should guide
the next steps of policymaking everywhere to ensure universal sustainable
development.

Certainly, automation has demonstrated a key impact on the eas-
ier fulfillment of tax obligations and the efficient monitoring of compli-
ance. Understanding a broader meaning of compliance calls for assessing
the achievement of all the goals stated in the tax law (collecting revenues,
redistributing and other constitutionally protected ones that promote sus-
tainable development). Accordingly, the standardized formats for reporting
tax information should consider both financial and other relevant non-fi-
nancial data. Like that, the pertinent non-financial data might be swiftly
considered by tax administrations to evaluate the claims for VAT refunds
or CIT adjustments, where they were related to actions impacting sustain-
ability - in the event that the legislation foresees them.
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Nowadays, many taxpayers may have the impression that the digitaliza-
tion progress is somehow biased towards the gain of tax administrations, as
it mostly serves to enhance the control over financial movements to secure
the payment of taxes®. This limited vision could be augmented and, in addi-
tion, offer them the opportunity to learn that, at least, some of their pro-sus-
tainability actions will be counted. They could be definitively taken into
consideration when assessing the tax debt. The taxpayers’ interest in the use
of online systems could thus increase, as they could experience this benefit.

An online tax administration portal could be connected to other por-
tals created, for instance, by environmental authorities —if automation runs
in parallel in both sectors. The tax administration is usually pioneering
the technological transformations, but to meet the Paris Agreement ob-
jectives many different processes are being implemented by other admin-
istrations (e.g., to measure GHG emissions). This could reduce costs, and
eventually fraud. As already mentioned, each country should assess which
level of technology is appropriate for achieving a tax system aligned with
the sustainable development goals. Anyway, it seems a wise policy decision
to fund the investment in IT infrastructure and prudently inform the tax-
payers of their obligations and, of course, their rights to avoid any possible
mistrust (i.e. in case of initiatives regarding software to instantly upload
data or use of platforms to exchange various electronic documents) sub-
stantive changes in accounting to cover non-financial information® and
their proper accommodation in accounting software used for tax purposes
will surely make a difference.

Corporate tax transparency is a central ESG issue and requires that
relevant information for tax purposes be subject to scrutiny. This compris-
es financial and non-financial data that may be contemplated in the taxa-
ble event, the tax base, allowances, credits, or deductions, among others.
However, the reporting standards on sustainability data are still not very
clear. So, the following distinction in reporting is critical: what should be

Mercedes Navarro Egea, “The Digitalization of Relations Between Citizens and Tax Ad-
ministrations,” in Interactive Robotics: Legal, Ethical, Social and Economic Aspects, ed. Maria
Amparo Grau Ruiz (Cham: Springer,2022), 124-129.

' Rutger Hoekstra, How Natural Capital Accounting Contributes To Integrated Policies For Sus-
tainability (New York: UNDESA, 2020), 8, accessed August 23, 2022, https://seea.un.org/
content/how-natural-capital-accounting-contributes-integrated-policies-sustainability.
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configured as an obligation or left as a voluntary commitment? Which
thresholds could apply?

In the private sector, there is a clear demand for tax experts who are
aware of the need of making real ESG progress and, at the same time, be
capable of using data and technology. The same request is emerging in
the public sector, but the rhythm of adaptation to the new circumstances
seems to be a bit slower. Due to the magnitude of the undergoing trans-
formations, the supervisory bodies competent in each field have a decisive
role to play and should constantly keep an open dialogue among them to
ensure the collection of data with sufficient quality (as it is actually happen-
ing in the International and the European Organization of Supreme Audit
Institutions, or the European Confederation of Internal Audit Institutes,
for example).

How does the information that the private and public companies
are presenting (or will present) serve to establish taxes coherently with
the SDGs? It is time to prioritize the task of selecting the specific ESG
contents to include in the companies’ or States’ accounts (under a volun-
tary or mandatory option) to better fit the need for fairer tax rules. And
simultaneously reconsider their traditional design, which often leaves aside
or considers in a too rough manner the data that can have an impact on
sustainability. The silo thinking must be exiled to finish with these frag-
mented systems. The changes affecting substance (because non-financial
information can offer a complete view) and form (technological means al-
low reasonable exploitation of the data) permit a sound reorientation of
policymaking in tax matters to promote sustainability-consistent decisions
by all the stakeholders in the exercise of their activities.

In the middle of a transitional period, pervaded with uncertainty,
the main problem lies in the materiality and comparability of the informa-
tion to be reported. This is observable in the nature of the document to be
presented (particularly complicated in the case of a subsidiary whose par-
ent company is in another EU Member State, for instance) and the degree
of verification of the non-financial information statement (yet a limited as-
surance standard in many places, not an audit). These differently generated
and validated data should be homogenized. The EU is pushing forward,
but the pace of implementation of standards varies across countries and in
different sectors.
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Therefore, the current exchange of information in tax matters can sole-
ly focus on financial data, probably due to the uneven situation affecting
non-financial information and the lack of connectivity with financial in-
formation within the same territorial scope. This picture could change in
the long term, especially if some immediate information supply mechanisms
are applied and enlarged to cover some sustainability data in real-time.

Once the non-financial information reaches a point of growth equiva-
lent to the financial one and gets sophisticatedly integrated with it, the tax
authorities will, in fact, be forced to consider it. In the interim, despite
the complexities, a progressive inclusion of the data associated with sus-
tainability indicators specifically chosen for tax purposes should be made
through the legislation when technological progress facilitates it. Hopeful-
ly, sharing and analyzing further experiences on their capture, verification
and use will be extremely useful to align taxation and public spending
with sustainability (like the Spanish legislative modifications to introduce
a mandatory Report on the alignment of the General State Budget with
the SDGs, the extension of the audit function of the Court of Auditors to
environmental sustainability or the Declaration on the General State Ac-
count regarding the compliance with the duty to prepare non-financial in-
formation statements by companies in the public business sector). Ambi-
tious sustainability objectives require different choices when designing and
implementing taxes and tax benefits, taking advantage of all currently (or
soon) available resources, like the non-financial data and the technological
tools to correctly process them.
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Abstract: This article deals with the role and responsibility of
the remitter in corporate income tax with respect to the so-
called “withholding tax” (WHT) levied on income earned by
non-residents. The authors focused their considerations on
establishing the relationship between the statutorily defined
standard obligations of the remitter and the implemented activ-
ities of this entity in relation to WHT. The subject is important
due to international aspects of taxation of cross-border income
not only on the basis of Polish corporate income tax regula-
tions, but also with double taxation treaties and exemptions
in withholding tax implemented from EU directives in mind.
The answer to the research questions posed included tax, fis-
cal and penal, as well as international and EU aspects. The re-
search thesis is that the obligation to collect tax under the WHT
constitutes for the remitter “sui generis” right to perform this
collection, and does not have the character of an absolute ob-
ligation constituting its subjectivity as a remitter. The analysis
of the legislation, case law and literature, through the applica-
tion of the legal-dogmatic method, has shown that the failure
of the tax remitter to collect the tax is not a barrier to the filing
a tax refund or overpayment claim by the tax remitter, and in
fact constitutes an active legitimacy. The findings of the article
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are of practical significance for non-residents from the EU and
third countries (from outside the EU) obtaining so-called pas-
sive income in Poland.

1. Introduction

According to the definition of a remitter stipulated in the Tax Ordinance’
that the status of this passive entity is determined by the obligations im-
posed on it by tax law. The construction of these obligations implies that,
in addition to the obligation to calculate the tax amount and ultimately to
settle it in a timely manner, an element of tax collection is also necessary?.
This, in turn, translates into the scope of the tax remitter’s responsibility?,
which, as the judicature rightly points out, is not responsible for the tax
remitter’s tax liability, but is responsible for his own actions, and specifi-
cally for the proper performance of his duties under the Tax Ordinance,
i.e. for calculating, collecting tax from the taxpayer and paying it to the tax
authority on time*. It is also seems appropriate to mention that the tax
liability of the tax remitter is supplemented by penal fiscal regulations®.
The failure to collect tax by the tax remitter is considered a punishable
act. In addition, attention may also be drawn to the powers of the Minis-
ter of Finance, but also of the tax authorities, relating to the possibility to
exempt tax remitters from the obligation to collect tax or advance tax pay-
ments®. Based on the above, it seems that the obligation of the tax remitter
to withhold the tax (in abstracto) and the performance of this obligation

' Art. 8 of the Act on Tax Ordinance of 29 August 1997 consolidated text: Journal of Laws of

2021, item 1540, hereinafter: TOA.

Marta Joanna Czubkowska and Justyna Siemieniako, “Odpowiedzialnos¢ platnika w praw-

ie podatkowym,” in Stanowienie i stosowanie prawa podatkowego w Polsce, ed. Beata Ku-

cia-Gusciora (Lublin: Wydawnictwo KUL, 2021), 138.

3 See Art. 30 in connection with Art. 8 of the TOA.

*  Provincial Administrative Court in Warsaw, Judgment of 8 July 2020, Ref. No. III SA/Wa
2343/19 SIP LEX No. 3099933.

5 Art. 78 of sec.1 of the Act Penal and Fiscal Code of 10 September 1999, consolidated text
Journal of Laws of 2020, item 859 hereinafter PFC.

¢ Art. 22 par. 1, item 2 and par. 2 of the TOA in connection par. 15 sec. 1 item 1 of Ordinance
of the Minister of Finance on The Properties Of Tax Authorities of 22 August 2005, consol-
idated text, Journal of Laws of 2022, item 565, hereinafter: Regulation on Properties.
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(in concreto) are immanently linked, since the relevant “consent” of the au-
thorities is necessary for the tax not to be withheld, and if the tax remitter
arbitrarily refrains from withholding the tax, they are subject to fiscal or
penal-fiscal liability.

The purpose of this article is to examine and evaluate several parallel
issues relating to the role and responsibility of the remitter in corporate
income tax in terms of the so-called tax “at source” In order to achieve this
objective, it is necessary to answer key questions. First of all - is it really
always the role of the tax remitter to withhold tax from the taxpayer, and
what is in fact the legal significance of the tax remitter’s obligation to with-
hold tax in corporate income tax? Secondly, does the order in which the tax
remitter chooses to act, i.e. collection and payment of tax, matter? And
relative to this; is it possible to reverse the order of execution, i.e. to make
a payment and then collect the tax from the taxpayer, or to settle the tax
without collecting it from the taxpayer? What are the legal implications of
this? Thirdly, is it possible for the tax remitter, despite not having collected
the tax, not to be held liable, either for fiscal or penal-fiscal purposes, but
to become an entity actively entitled to submit a claim for an acknowledg-
ment of overpayment, or a claim for tax return, in the event that the tax has
been paid unduly, or in an amount greater than that due?

The fundamental doubt, therefore, is to understand the statutorily de-
fined obligation towards the remitter relating to tax collection, and to de-
termine whether the failure to fulfil this obligation without negative legal
consequences does not violate (or even nullify) the legal construction of
the tax remitter institution. Based on the analysed research material, one
could formulate a thesis that in fact the obligation of the tax remitter to
collect tax specified in Art. 8 of the Tax Ordinance, does not create a man-
datory norm (ius cogens) towards the tax remitter, but it provides for a kind
of tax remitter’s right, constituting a relatively binding norm (ius disposi-
tivum). It can be argued that the tax remitter is such a statutorily designated
entity, but one of its duties: the duty to collect tax, although it defines it, in
fact only designates a certain amount of freedom and power to the remitter,
creating a sui generis power to collect tax, and the essence of its duty is to
pay tax to the tax authority in the correct amount and on time.

It should be noted that this article is an attempt to resolve
the above doubts only on the basis of the tax remitter’s obligations to
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calculate the collection and payment of the lump-sum corporate income
tax - the “withholding” tax (known as WHT), without referring to its status
in other tax constructions. From the legal point of view, the research topic
is multifaceted and takes into consideration the significant potential that
Poland has for foreign investments, or a wide range of the so-called royal-
ties’, as well as changes in national legal regulations in the discussed scope.
Tax issues seems to be a good topic for analysis both on the national and
international level, including the EU one.

2. Obligations of the tax emitter in corporate income tax with regard
to the so-called the “withholding tax” (WHT)

The starting point for analysing the status of a tax remitter of corporate in-
come tax is to present that the role of this passive entity is related to the with-
holding of tax due from taxpayers with limited tax liability?, i.e. without
aregistered office or management in the territory of the Republic of Poland’.
As for certain types of income obtained in the territory of the Republic of
Poland by non-residents, the obligation to deduct tax lies with the Polish
entity making the payment of the amount due being the source of such in-
come'’. The relevance of correctly fulfilling tax remitter’s duties is signifi-
cant for the development of foreign investments'' or ensuring the freedoms
of capital movements, as they mainly concern cross-border (international)
income such as interest, royalties, and dividends'*. Legally speaking, the im-

Blazej Kuzniacki, Rzeczywisty beneficjent a podatek u Zrédta (Warszawa: Wolters Klu-

wer S.A.,2022), 36.

Art. 3 sec. 2of the Act on Corporate Income Tax of 12 February 1992 Journal of Laws of

2021, item 1800, hereinafter: CITA.

o Individual interpretation of 9 July 2019, Ref. No. 0111-KDIB2-3.4010.102.2019.2.KK,
pub. http://sip.mf.gov.pl

1 Art. 21, sec. 1 and in Art. 22 sec. 1 of the CITA. Individual interpretation of 9 July 2019,

Ref. No. 0111-KDIB2-3.4010.102.2019.2.KK, pub. http://sip.mf.gov.pl.

Anna Biafek-Jaworska and Lyubov Klapkiv, “Does withholding tax on interest limit inter-

national profit-shifting by FDI?,” Equilibrium. Quarterly Journal of Economics and Economic

Policy, no. 1(2021): 11-44.

2 Zee Howell H., “Retarding Short-Term Capital Inflows Through Withholding Tax,

IMF Working Paper no. 00/40, (March 2000), Available at SSRN: accessed May 18,

2022, https://ssrn.com/abstract=879419); Lejour, vant Riet, M. A common withhold-

ing tax for the EU. (2020), accessed May 18, 2022, https://www.feps-europe.eu/resources/
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plementation of these obligations in a direct way requires reference not only
to national regulations, but also to the implemented provisions of EU direc-
tives"?, as well as the provisions of double taxation conventions™.

The obligations of the tax remitter in the aforementioned area are reg-
ulated in Art. 26 of the Corporate Income Tax Act. However, it should be
noted that, by the Amendment Act'®, from 1 January 2019 amendments
concerning the tasks of the remitter were introduced to the Corporate
Income Tax Act.'® In the light of those provisions, legal persons, organi-
zational units without legal personality and natural persons who are en-
trepreneurs, and who make payments of amounts due under the titles list-
ed in Art. 21, sec. 1 and Art. 22, sec. 1, up to the amount not exceeding
the total amount of PLN 2,000,000 to the same taxpayer, in the tax year
relevant at the remitter of such dues, shall be obliged, as tax remitters, to
withhold the lump-sum income tax on such payments on the day of mak-
ing said payment. However, in the event that income is allocated to increase
the share capital, or the participation fund in case of collectives, the tax
shall be collected by the tax remitters within 14 days of the date, on which

publications/749-a-common-withholding-tax-for-the-ewhtml; Izabela Andrzejewska-Czer-
nek, Gergely Czoboly, Trevor Glavey, Mantas Juozaitis, Katarzyna Knawa and Ivo Vana-
saun, “Jak wy to robicie? Podatek u zrédta w roznych panstwach Europy, cz. 1. Litwa, Irlandia,
Wegry, Estonia,” Przeglgd Podatkowy, no. 1(2022): 41-50; Izabela Andrzejewska-Czernek,
Elina Belouli, Cristiana Bulbuc, Daniele Conti, Katarzyna Knawa, Moritz Muelhausen and
Iulian Panfiloiu, “Jak wy to robicie? WHT w réznych panstwach Europy, cz. 2. Wielka Bry-
tania, Wlochy, Niemcy, Grecja, Rumunia,” Przeglgd Podatkowy, no. 2(2022): 33-43; Izabela
Andrzejewska-Czernek, Domingo Jesus de UHotellerie-Fallois, Pierre-Antoine Klethi and
Katarzyna Knawa, “Jak wy to robicie? Podatek u Zrédla w réznych panstwach Europy (3):
Hiszpania, Luksemburg, Polska,” Przeglgd Podatkowy, no. 4(2022): 28-38.

' Council Directive 2011/96/EU of 30 November 2011 on the common system of taxation
applicable in the case of parent companies and subsidiaries of different Member States (Re-
cast) O.J.E.L. 0of 2011 No. 345, p. 8 as amended. Council Directive 2003/49/EC of 3 June 2003
on a common system of taxation applicable to interest and royalty payments made between
associated companies of different Member States O.J. E.L of 2003 No. 157, p. 49 as amended.

" Art. 21 sec. 2 of the CITA.

The Act amending the Personal Income Tax Act, the Corporate Income Tax Act, the Tax Or-

dinance Act and several other acts of 23 October 2018, Journal of Laws of 2018, item 2193.

16 Art. 26 of the CITA. Cf. Dawid Strzala, “Nowe zasady poboru podatku u zrédla — mecha-
nizm walki z optymalizacja podatkows czy patologia podatkowa?” Doradztwo Podatkowe,
no. 8(2019): 25-32.

Review of European and Comparative Law | 2022 Vol. 50, No. 3 89


https://www.feps-europe.eu/resources/publications/749-a-common-withholding-tax-for-the-eu.html

Beata Kucia-Guéciora, Rafal Piszel

the decision of the registry court to register the increase in share capital
becomes final, or of the date on which the general meeting resolves to in-
crease the share capital, or in cooperative societies - of the date on which
the General Meeting resolves to increase the participation fund". Different
rules apply to remitters who are entities that operate aggregate accounts.
In the case of payments of interest due on securities recorded on securities
accounts or on aggregate accounts, the income' derived from securities
recorded on securities accounts or on aggregate accounts paid to taxpay-
ers - non-residents, the entities maintaining the securities accounts or ag-
gregate accounts shall collect lump-sum income tax on the day the due
amounts are placed at the disposal of the holder of the securities account or
the holder of the aggregate account. It has to be reiterated that the payment
referred to in the aforementioned regulations means the performance of
an obligation in any form whatsoever, including by payment, deduction or
capitalisation of interest'.

With regard to the withholding of tax by tax remitters, there is also
a provision to waive the obligation to withhold tax or for the possibility to
withhold tax at a lower rate by applying the tax rate resulting from the rel-
evant double taxation treaty®. This requires, among other things, the tax-
payer’s residence for tax purposes to be documented by a certificate of res-
idence obtained from the taxpayer”. Furthermore, no tax is withheld in
a situation where income from dividends and other income from shares
in the profits of legal persons is earmarked for statutory purposes or for
other purposes specified in relation to tax exemptions®, upon submis-
sion to the remitter, no later than on the day of payment, of an appropri-
ate statement that the income has been earmarked for the aforementioned

7. See Art. 26, sec. 2 of the CITA.

8 Art. 7b sec. 1 item 1 (a), (b), (e) and (g) of the CITA.

9 Art 26 sec.7 of the CITA.

2 Kunka Petkova, “Withholding tax rates on dividends: symmetries versus asymmetries
or single versus multirated double tax treaties,” International Tax and Public Finance
no. 28(2021): 890-940, https://doi.org/10.1007/s10797-020-09637-y.

21 See a.0. Mikotaj Jabloniski and Marek Wolynski, “Podatek u zrodta,” in Uszczelnienie w sys-
temie podatkowym w CIT- najwazniejsze regulacje, ed. Joanna Henzel, Mikolaj Jablonski
and Marek Wolynski (Warszawa: C.H. Beck, 2021), 195.

2 See Art. 17 sec. 1 of the CITA.
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purposes. The exemption from tax collection also applies to income from
interest or discount on mortgage bonds and bonds with a maturity of no
less than one year, as well as those admitted to trading on a regulated mar-
ket or introduced into an alternative trading system® in the territory of
the Republic of Poland or in the territory of a state which is a party to
a double taxation treaty concluded with the Republic of Poland, whose
regulations specify the principles of taxation of income from dividends,
interest and royalties. Non-collection of tax in the latter case is subject to
the condition that the issuer makes a declaration to the tax authority that
the issuer has exercised due diligence* in informing its related parties®, of
the terms of the exemption®, which applies when the taxpayer holds, di-
rectly or indirectly, together with other related parties within the meaning
of these provisions, less than 10% of the nominal value of these bonds?.
Another controversial derogation from the tax obligation of withhold-
ing of remitters is the failure to withhold due to the receipt of a written
statement that the conditions for benefiting from the exemptions intro-
duced to income tax on the basis of EU directives are fulfilled with regard
to the payments made®. For certain types of passive income®, a written
statement is required to indicate that either the company or the foreign
permanent establishment is the beneficial owner of the amounts paid®.

As defined in the provisions of the Act on trading in financial instruments of 29 July 2005,

Journal of Laws 2022, item 861.

#  TJablonski and Wolynski, “Podatek u zrodta,” 177.

»  Within the meaning of Art. 11a, sec. 1 item 4, or Art. 23m, sec. 1 item 4 of the Act on Per-
sonal Income Tax of 26 July 1991, Journal of Laws of 2021, item 1128 as amended, herein-
after: PITA.

% Art. 17, sec. 1, item 50c of the CITA.

7 Art. 26, sec. laa and lab of the CITA.

2 See Art. 21, sec. 3a and 3c or Art. 22, sec. 4 item 4 of the CITA. See: Maciej Wisniewski,
“Czasowy cze$ciowy brak efektywnego opodatkowania przychodéw z tytutu udziatu w zys-
kach os6b prawnych i naleznoéci uzyskiwanych przez nierezydentéw podatku dochodowe-
go od 0sOb prawnych,” Przeglgd Podatkowy, no. 9(2019): 34-40.

2 See Art. 21, sec. 1 item 1 of the CITA.

Cf. Art. 26, sec. 1f of the CITA. Cf. Joanna Kiszka, “Instytucja rzeczywistego wlasciciela

naleznoéci - jej Zrodla i znaczenie praktyczne,” Doradztwo Podatkowe, no. 2(2020): 43-46;

Mateusz Rainczuk, “Warunki zwolnienia z podatku zryczaltowanego od niektérych przy-

chodéw osiaganych przez nierezydentéw. Glosa do wyroku WSA z dnia 11 marca 2020 r.,

I SA/Wr 977/19; Przeglgd Orzecznictwa Podatkowego, no. 6(2020): 437-446.
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The option for tax remitters paying claims to taxpayers, who are mutual
investment vehicles, not to withhold tax provides for a similar solution re-
lating to the need to submit a declaration of beneficial ownership status and
a tax residence certificate®.

The withholding tax obligation for part of the dues was based on
the pay and refund tax construction®. If the total amount of dues paid for
the reasons listed in Art. 21, sec. 1 and Art. 22, sec. 1 exceeds the amount of
PLN 2,000,000.00, legal persons, organisational units without legal person-
ality and natural persons who are entrepreneurs are obliged, as remitters, to
withhold, on the day of making the disbursements, according to the basic
tax rate for a given payment specified in Polish regulations, from the excess
over the amount of PLN 2,000,000.00. In the case of dividends, it is possible
to apply the deductions set out in the Act®. On the other hand, excluded
in this mechanism is the possibility not to withhold tax on the basis of
the relevant double tax treaty and without taking into account exemptions
or rates resulting from special provisions or double taxation treaties, which
is important for non-residents.

However, this substantial limitation relating to amounts paid, ex-
ceeding PLN 2,000,000.00 is subject to exception. The possibility to waive
the withholding tax applies to remitters who are exclusively legal persons
and entities without legal personality, provided that the right to the ex-
emption is confirmed by an opinion on the application by the remitter of
the exemption from the lump-sum withholding tax, from the dues paid
to the taxpayer referred to in Art. 21 sec. 1 point 1 or Art. 22 par. 1, or
the application of the tax rate resulting from the relevant agreement on
the avoidance of double taxation, or the non-application of the tax in

3 Art. 26, sec. 1g of the CITA.

3 Jacek Wojtach, “Changes to Poland’s pay and refund withholding tax regime from
2022” International Tax Review November 25, 2021, accessed May 18, 2022,https://
www.proquest.com/scholarly-journals/changes-poland-s-pay-refund-withholding-tax/
docview/2614042261/se-2%accountid=11796; Thabo Legwaila, “When Caesar Must
Pay, Caesar Must Pay-The Withholding of Tax Refunds by The South African Revenue
Service Rappa Resources (Pty) Ltd v CSARS (20/18875) 2020 ZAGPPHC (5 November
2020), “Journal of South African Law no. 1(2022), 191. Gale Academic OneFile. https://
link.gale.com/apps/doc/A694952864/ AONE?u=anon~b01bb198&sid=googleSchol-
ar&xid=a9d4d8cd.

¥ Art. 22, sec. 1a - le of the CITA.
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accordance with such agreement. This opinion shall be issued by the tax
authority upon request of the taxpayer, the remitter or the entity disburs-
ing the amounts due through entities maintaining securities accounts or
aggregate accounts in accordance with the requirements set out in Art. 26b
of the CITA*.

In addition, it should be pointed out that it is legally possible not to
withhold tax if the remitter fulfils the conditions laid down in Art. 26,
sec. 7a of the CITA. Pursuant hereto, the obligation to withhold the tax in
the case of making payments exceeding the amount of PLN 2,000,000.00
does not apply, if the remitter submits an appropriate statement that it pos-
sesses documents required by the tax law regulations, in order to apply
the tax rate or exemption or not to withhold the tax resulting from special
regulations or double taxation avoidance agreements, and does not possess
any knowledge justifying the assumption that there are circumstances ex-
cluding the possibility of applying the tax rate or exemption or not with-
holding the tax resulting from special regulations or double taxation avoid-
ance agreements®. The declaration shall be made by the head of the body*,
or, where the body is headed by a group of persons, by a designated per-
son being a member of that body, but shall not be made by proxy. The re-
mitter is obliged to submit said statement to the tax authority not* later
than on the day of the tax payment for the month in which the amount of
PLN 2,000,000.00 was exceeded, however, performing this obligation after
the payment is made does not release the remitter from the obligation to
exercise due diligence before making it.

It is worth noting that the wording of the provisions under review
makes a clear literal distinction between the moment of tax collection and
the moment of payment of the lump-sum tax deducted “at source”. Tax re-
mitters transfer the tax amounts by the 7th day of the month following
the month, in which the tax was collected to the account of the appropriate
tax office®, which, according to the executory order, is the Lublin Tax Of-

*  Art. 26, sec. 2g in fine of the CTIA.

% Art. 26, sec. 7a of the CITA.

¢ See Art. 3, sec. 1 item 6 of the Act on accounting of 29 September 1994, Journal of Laws of
2021, item 217.

37 Art. 28b, sec. 15 of the CITA.

3% Art. 26, sec. 3 of the CITA.
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fice in Lublin®. Based on the presented statutory regulations it stands to
reason that the obligation to collect the tax arises, generally speaking, on
the date of making the payment, i.e. fulfilment of the obligation, including
by way of payment, deduction or capitalisation of interest, as well as on
the date of transferring the due amount to the disposal of the holder of
the securities account or the holder of a aggregate account, or in the case
of an increase in the share capital, within 14 days from the date on which
the decision of the registry court on making an entry on the increase of
the share capital becomes final, or in the case of no requirement to register
the increase of the share capital - from the date of adoption by the general
meeting of a resolution on the increase of the share capital.

From the standpoint of tax remitter status, the exemptions from
the withholding tax obligation, which are subject to a number of con-
ditions, can also be considered relevant. The analysis of the content of
the provisions of the Corporate Income Tax Act may lead to the conclu-
sion that these conditions should be understood as a specific instrument
aimed at excluding de jure the obligation to pay the tax. The same applies to
the exemption under the pay and refund tax regulations in connection with
obtaining a preference opinion or submitting a declaration by the *remit-
ter. These de facto solutions amount to the exclusion of the obligation not
only to collect the tax, but in fact to pay it to the tax authority.

It is seem appropriate to emphasize here that the above-mentioned pro-
visions of substantive tax law provide, on the one hand, for the collection of
tax by entities recognized as remitters. On the other hand, the exceptions to
that rule, which are in fact intended to exclude the obligation to pay the tax,
show that it is not the collection but only the payment of the tax that con-
stitutes the expected fulfilment of the remitter’s task as an intermediary
in collecting the tax for its active subject. On the other hand, the statuto-
ry moment of tax collection determines the remitter’s right (competence)
to collect the amount due. It does not, however, bear the significance of
a mandatory obligation under the legislation.

¥ See Art. 121, sec. 4 of the Regulation on the Properties.
4 Art. 26, sec. 7a of the CITA.

94 Review of European and Comparative Law | 2022 Vol. 50, No. 3



Tax withholding by the remitter based on the example of the lump-sum corporate income tax (WHT)

It can be concluded that from the institution (pay and refund tax) en-
abling to obtain a refund of the tax*! subject to prior mandatory payment
by the remitter, and the admissibility of not withholding the tax by the re-
mitter on the basis of the so-called preference opinion, the provisions of
substantive law legitimize obtaining of benefits in connection with the so-
called gross-up of the tax remitter*?. This is a situation where, de facto not
withholding tax by the remitter occurs, but at the same time there is pay-
ment of this tax to the tax authority, with the remitter providing proof,
of bearing the economic burden of the tax deducted “at source”. Provin-
cial Administrative Court in Warsaw stated unequivocally that the right
to file a request for an opinion is, as a rule, vested in the taxpayer who has
generated/is generating taxable income in accordance with the provisions
of the above-mentioned Act., and as for the remitter - in the event that
the remitter makes the payment from its own funds and bears the econom-
ic burden of the tax®. It should also be mentioned that another amend-
ment to the Corporate Income Tax Act, introduced as part of the so-called
“Polish Order”, effective 1 January 2022, excluded the requirement regard-
ing the remitter’s obligation to prove its withholding, i.e. the remitter’s
bearing the economic burden of the tax deducted “at source™*. Although
the amendment does not constitute a clarification of the previously adopt-
ed solution regarding the remitter’s standing to sue, but rather a new leg-
islative solution, it does not affect the fact that the remitter will still have

1 Art. 28b o the CITA.

# See the foreign literature on this very topic: Viki Anjarwati and Veny Veny, “Perbandingan
Pajak Penghasilan Pasal 21 Metode Gross Up, Gross, Dan Net Basis Terhadap Pajak Peng-
hasilan Badan,” Journal of Public Auditing and Financial Management vol. 1 no. 2, (2021):
101-108; Anisa Fitria, Islamy and Ervina Deasy, “Analisis Penerapan Metode Gross Up PPh
Pasal 21 sesuai PSAK 46 untuk meminimalkan Pajak Penghasilan Badan (Studi Kasus pada
PT. XYZ), “ Journal of Finance and Accounting Studies vol. 3, no. 1(2021): 13-25.

# Provincial Administrative Court in Warsaw, Judgment of 25 November 2020, Ref. No. III SA/
Wa 1062/20, LEX No. 3114035.

# Art. 26b, sec. 1 amended by the Art. 2 item 56 a of the Act amending the Personal In-
come Tax Act, the Corporate Income Tax Act and several other acts of 29 October 2021,
Journal of Laws. of 2021, item 2105. See Aleksandra Szczesny, “Zmiany w poborze zry-
czaltowanego podatku dochodowego (tzw. podatku u zrédla), Doradztwo Podatkowe,
no. 12(2021): 105-107.
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the possibility under, i.e., the gross-up clause to bear the economic burden
of the tax paid®.

It is worth mentioning that the possibility of obtaining a tax re-
fund by both the taxpayer and the tax remitter resulting from Art. 28b,
sec. 2 of the CITA is closely related to the tax paid under Art. 26, sec. 2e
of the CITA. At the same time, a tax remitter may apply for a tax refund,
provided it paid the tax with its own funds and bore the economic burden
of the tax. This confirms that although the burden of lump-sum corporate
income tax withholding from non-residents is generally borne by the tax-
payer, it is often the case that it is the Polish resident withholding agent,
who “takes on” the burden. In practice, such an option is provided for in
the agreements concluded between the tax remitter and the taxpayer re-
sulting from the existing capital, personal or functional relations (links)
between them, or the terms of conclusion of the agreements, or the permit-
ted methods of payment do not allow the deduction of the tax “at source”
(e.g. concluding a contract electronically, card payment, etc.) *.

In view of the above, one could argue that the tax remitter’s duty to
collect tax suffers a break that is already provided for in the substantive
tax law provisions themselves. The tax law therefore allows the remitter
to settle the amount due plus the due “withholding” tax under, i.e., a con-
tractual gross-up clause. The obligation to withhold tax is therefore seen
in this context as a right of the remitter rather than a sanctioned, absolute
statutory obligation.

3. Taxand penal fiscal aspects of the remitter’s liability

The situation of the remitter from the fiscal penal provisions perspective
requires separate consideration. It follows from the Penal and Fiscal Code
that a tax remitter who fails to withhold tax or does so in an amount lower

* Such a conclusion may be drawn based on the fact that no reference has been made to
Article 28b 2 of the CITA and the introduction of the company’s own catalogue of entities
entitled to apply for an opinion on the application of the exemption.

“  Natalia Stepien and Katarzyna Trzdpek, “Z czyjej kieszeni powinien by¢ zaplacony podatek
u zrédla,” Dziennik. Gazeta Prawna, December 7, 2019, accessed May 18, 2022, https://
podatki.gazetaprawna.pl/artykuly/1442573,podatek-u-zrodla-podatnik-danina-obowia-
zek-poniesienia-kosztow-wht.html
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than due is liable to a penalty”. It is argued in the literature that the typifica-
tion of conduct set out in Art. 78 of the Fiscal and Penal Code refers to one
of the three obligations incumbent on the remitter set out in the Tax Ordi-
nance, i.e. to withhold the tax from the taxpayer®. It is worth noting that
the verb “does not withhold the tax“ is defined in the Fiscal Penal Code®.
Accordingly, the doctrine assumes that a failure to collect tax occurs when
the person obliged to do so - the remitter - fails to collect the quantified
monetary amount in whole or in part, and a financial loss actually occurs.
The prohibited act typified by Art. 78 of the Penal and Fiscal Code is there-
fore, as assumed in the literature, of an effectual nature, as it is connected
with causing financial loss™. It is also worth noting that the adopted penal
law solution raises some doubts in the literature. It should be recalled that,
from the perspective of tax construction of the tax withholding obligation,
it is not at all necessary for the failure to comply with that obligation to
result in a financial loss. This is because it is already unfulfilled at the time
of the expiry of the time limit set for the collection of tax, and not only at
the time of payment of the tax collected®'. At the same time, it is necessary to
distinguish the scope of penalisation set out in the provisions of Art. 77 and
Art. 78 of the Penal and Fiscal Code. Pursuant hereto, it may be assumed
that the latter provides for the penalisation of the remitter’s failure related
to tax collection, regardless of their cause, while the provision of Art. 77 of
the Penal and Fiscal Code provides for criminal liability of the remitter for
failing to fulfil the obligation to make payment for the (actually) collected
tax. This dual division corresponds to the regulation of the tax liability of
the tax remitter provided for in Art. 30 of the Tax Ordinance Act, according
to which it is liable for tax not collected or tax collected but not transferred™.

7 Art. 78 of the PFC.

#  Grzegorz Labuda “Commentary to Art. 78, in Kodeks karny skarbowy. Commentary, ed. I11,
ed. Piotr Kardas, Tomasz Razowski and Grzegorz Labuda (Warszawa: Wolters Kluwer,
2017), 873-876.

Art. 53, par. 29 in conjunction with 27 of the Penal and Fiscal Code.

% Labuda, “Commentary to Art. 78, 875

' Labuda, “Commentary to Art. 78, 874

Jarostaw Zagrodnik, “Pojecie ,,pobranie podatku” w kontekscie odpowiedzialnosci karno-
skarbowej platnika,” Palestra, no. 12(2017): 45-52.
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When considering the issue in question in terms of the remitter’s lia-
bility for uncollected and unpaid tax®, i.e. the principles of liability formu-
lated in the Tax Ordinance, it may be noted that the tax remitter’s liability
is twofold: for failure to collect tax and for collection and non-payment
of tax. The judicature emphasizes that, in contrast to third-party liability
decisions, the object of adjudication on the liability of the tax remitter is
monetary dues and not merely the existence of certain prerequisites for
liability>*. When issuing a decision on the liability of the remitter, the tax
authority shall determine the amount of the liability for uncollected or col-
lected but not paid tax. In fact, however, the non-collection of tax must be
accompanied by non-payment of tax in order to discuss the due amount
assigned by the decision to the taxpayer.

The above analysis may also indicate that in the case of lump-sum
withholding tax, the liability of the remitter may only relate to the tax that
is not actually paid to the tax authority. Failure to withhold the tax is in
fact, as shown above, a sui generis option of the remitter, its right vis-a-vis
the taxpayer to recover an amount of tax, corresponding to the amount
of tax calculated and payable by the taxpayer, from the taxpayer, and at
the date resulting from the statutory time dedicated for withholding the tax.

It is argued in the doctrine that, as a rule, no element of sanction is
associated with the liability of the remitter based on the norms of the tax
ordinance®. Such liability shall be limited to restitution, that is to say, to
enabling the authority to recover dues, which the tax remitter has failed to
pay, despite being under an obligation to do so, by the due date®. However,
an additional tax liability may apply to the withholding tax remitter”’. This
is only possible if a decision on the liability of the remitter is made*®, which
will not be possible without establishing the loss of tax due by the remitter.
In addition, it is an essential prerequisite for the application of the addi-
tional tax liability that the declaration referred to in Art. 26, sec. 7a or 7g

5 Art. 30 of the TOA.

5 Provincial Administrative Court in Warsaw,of 15 June 2020 Ref. No. IIT SA/Wa 1529/19,
LEX No. 3085009.

% Art. 30 of the TOA.

Czubkowska and Siemieniako, “Odpowiedzialno$¢ ptatnika w prawie podatkowym®, 137.

7 Art. 58a, par. 1, item 5 of the TOA.

5 Art. 30 of the TOA.
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of the CITA, was not factual, the remitter did not perform the required
verification or the verification undertaken by the remitter was inadequate
in terms of nature and scale of the remitter’s business. This issue is related
to the widely commented issue of abuse of law, the discussion of which goes
well beyond the scope of this paper®.

4. Issues of overpayment and refund of withholding tax

The issue in question also needs to be considered from the point of view
of the provisions of the Tax Code relating to overpayment of tax. This is
because the remitter has the possibility to apply for a acknowledgment of
WHT overpayment and recover the amount paid in part or in full - in sit-
uations where the withholding tax paid was not due at all, or was paid in
an amount higher than due. Therefore, the rules stipulated in the Fiscal
Code for obtaining an overpayment by the remitter at its request, support
the thesis that the right not to collect tax by the remitter was introduced into
the legal and tax order. It should be noted that since bearing the economic
burden of the tax by the remitter is a statutory requirement for the appli-
cation of the institution of establishing the overpayment, then the failure
to collect the tax by the remitter fully justifies the remitter’s request for ac-
knowledgment of the overpayment.

When considering the issue of overpayment, it is necessary to also
bear in mind that, as of 1 January 2019, the legislation provides for two,
non-competitive to each other, modes of “recovery” of WHT. The first one
is the procedure for obtaining a refund under the provisions of Art. 28b

*  CJEU Judgment of 26 February 2019 r., N Luxembourg 1 (C115/16), X Denmark A/S
(C118/16), C Danmark I (C119/16), Z Denmark ApS (C299/16), ECLI:EU:C:2019:134. Jo-
achim Englisch, “The Danish tax avoidance cases: New milestones in the Court’s anti-abuse
doctrine,” Common Market Law Review vol. 57, issue 2, (2020): 503-538, Filip Majdow-
ski, “Planowanie podatkowe z wykorzystaniem zagranicznych podmiotéw holdingowych
- koniec pewnej epoki? Kilka uwag na tle ostatnich wyrokow Trybunalu Sprawiedliwosci
w sprawie dyrektyw podatkowych dotyczacych tzw. pasywnych platnosci,” Przeglgd Podat-
kowy, no. 10(2019): 29-40; Monika Lewandowska and Adrian Stegpien, “Trybunat Spra-
wiedliwosci o naduzyciu zwolnienia z podatku u zrédta: zaskakujace rozczarowanie czy
przewidywalny kierunek interpretacji? Polskie regulacje niezgodne z prawem UE?,” Przeglgd
Podatkowy, no. 8(2019): 12-20; Monika Boniecka, “Look through approach” w kontekscie
nowego mechanizmu poboru podatku u zrédta,” Przeglgd Ustawodawstwa Gospodarczego,
no. 3(2020): 21-27.
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of the CITA (pay and refund tax). The second one is the procedure for ap-
plying for an acknowledgment of overpayment under the Fiscal Code®.
With the first mode according to the Regulation of the Minister of Finance,
Development Funds and Regional Policy® in practice can be used by WHT
remitters and taxpayers only from 1 January 2022, and is applicable only
if the threshold of PLN 2,000,000.00 of payments made by the remitter to
the non-resident taxpayer is exceeded, while the remitter, who has borne
the economic burden of the tax paid, may apply for this refund®. On
the other hand, the second procedure regulated in the Fiscal Code may be
applied by the remitter, when requesting the declaration of WHT overpay-
ment, provided that the provisions regulating the tax refund under Art. 28b
o the CITA. However, much like a refund under Article 28b of the CITA,
the taxpayer may do so only if it pays the tax amount from its own funds,
i.e. it bears the economic burden. It hard to oppose the view expressed in
the literature that the two modes are consistent with each other and point
out that if the tax has been unduly paid, it should be returned to the entity
that bore the economic burden®.

The issue of the possibility of obtaining a WHT refund, despite the re-
mitter’s failure to include a gross-up clause, in a situation where the remit-
ter bears the economic burden of the tax, has been clarified by the Ministry
of Finance in the draft clarification®. The draft clarification confirms that
taxpayers will also have the right to request a refund of the WHT, provided
the gross-up is not based on contractual provisions®. As the draft clarifica-
tion is still not final, it may be noted that the remitter’s obligation to collect
the tax remains of interest to the tax authorities in terms of the obligation to

@ Art. 75, par. 2 of the TOA.

¢ Regulation of the Minister of Finance, Development Funds and Regional Policy of 25 June
2021 amending the regulation concerning exclusion or limitation of the application of
Art. 26, sec. 2e of the the Corporate Income Tax Act Journal of Laws of 2021, item 1159.

¢ Art. 28b, sec. 2 item 2 of the CITA.

@ Stepien and Trzopek, “Z czyjej kieszeni powinien,“ accessed May 11, 2022 https://podatki.
gazetaprawna.pl/artykuly/1442573,podatek-u-zrodla-podatnik-danina-obowiazek-ponie-
sienia-kosztow-wht.html.

¢ Drafttax explanations of 19 June 2019. “Zasady poboru podatku u Zrédta,” 6, accessed May 11,

2022, https://www.gov.pl/web/finanse/konsultacje-podatkowe-w-sprawie-objasnien-do-

przepisow-w-zakresie-zasad-poboru-podatku-u-zrodla hereinafter: Draft explanation.

Paragraph 4.2 of the Draft explanation.
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settle it. The above indicates that, in fact, the legislator does not put empha-
sis on the collection of the tax, in terms of transferring a part of the prop-
erty, expressed in monetary units, from the taxpayer to the tax remitter, but
on its collection and settlement - payment, in the due amount, of the tax
amount to the account of the tax authority.

When analyzing the remitter’s right to an overpayment, it is necessary
to point out the general rule, according to which the overpaid or unduly
paid tax constitutes an overpayment® which arises, as a rule, on the day on
which the remitter pays tax in an amount greater than the tax collected®.
The remitter has the right to make a claim for overpayment if the tax paid
has not been collected from the taxpayer®. It is therefore possible to assume
the idea that the taxpayer’s right to apply for a declaration of overpayment
arises only where, as a result of its own errors, the taxpayer has paid tax in
an amount greater than that due or in excess of the tax withheld, thereby
depleting its assets.”

It has to be pointed out that currently the remitter has the right to sub-
mit a request for acknowledgement of overpayment, only if the tax paid
has not been collected from the taxpayer, i.e. it concerns a situation when
the remitter has financed the paid tax with own funds”. The right to make
a claim for an overpayment will also arise if the remitter was not obliged
to make a tax payment but made an undue payment, or if the remitter was
obliged to make a payment but did not withhold tax and made a payment
higher than due. The taxpayer’s right to claim an overpayment would also
be relevant when the tax was due on the date of payment, but became un-
due thereafter. This is the case, for example, when the remitter does not
have, on the date of payment of a benefit to a taxpayer, the appropriate

% Art. 72 of the TOA.

¢ Art. 73, par. 1, item 4 of the TOA.

% Art. 75, par.2 of the TOA.

®  See Jan Rudowski, “Commentary to art. 75 in Ordynacja podatkowa. Commentary,
ed. XI, ed. Stefan Babiarz, Bogustaw Dauter, Roman Hauser, Andrzej Kabat, Malgorzata
Niezgddka-Medek and Jan Rudowski (Warszawa: Wolters Kluwer 2019), 522-531.

70 Supreme Administrative Court, Judgment of 16 March 2018 Ref. No II FSK 688/16m
LEX nr 2471490, Cf. Jan Rudowski Commentary to Art. 75, and the administrative court
decisions referred to therein.
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documents, i.a. the taxpayer’s certificate of residence’, enabling it not to
withhold the tax, and therefore pays the tax calculated from its own funds
and subsequently obtains the required document, fulfilling the statutory
requirements for not withholding the tax. In these circumstances, before
the limitation period for filing an overpayment claim expires, it decides to
file an overpayment claim in relation to the payment made with a charge
against the remitter’s own assets. According to the literature, depletion of
the remitter’s assets tends to occur when the remitter has collected tax from
the taxpayer but has shown and paid more (the difference constitutes deple-
tion of the remitter’s assets), and when the remitter has collected nothing
from the taxpayer and paid the whole amount himself (the whole amount
constitutes depletion of the remitter’s assets)”.

It is quite clear that the essential boundary of the issue under consider-
ation is determining whether the entity making the payment for the tax is,
in fact, the tax remitter. The judicature has expressed the view that an en-
tity which does not posses the statutory features of a remitter, by paying
the tax carries out an undue benefit . In this context, it must be pointed
out that it is in fact the substantive law that determines whether an entity
can become a party to overpayment proceedings. Thus, what matters here
is the relationship of a given entity to a particular tax obligation or a par-
ticular tax liability. On the other hand, any rights or obligations of entities
which do not have legal basis in tax law do not create a legal standing in tax
proceedings.”

However, it is important to also consider the opinion expressed in
case-law stating that since the taxpayer has the right to request refund of
the overpayment only if it suffers a loss as a result of having paid more than
the amount collected, it may submit such a request only after the value of
the improperly collected tax has been returned to the taxpayer, because

7 Wojciech Kawa, “Posiadanie przez ptatnika certyfikatu rezydencji warunkiem skorzystania

z opcji niepobrania podatku u zrédta,” Monitor Podatkowy, no. 12(2017): 7.

2 Rudowski, “Commentary to Art. 75, 528.

7 Supreme Administrative Court, Judgment of 17 December 2020, Ref. No. IT FSK 2125/18,
LEX No. 3113451.

7 Provincial Administrative Court in Lublin, Judgment of 9 July 2020 Ref. No.I SA/Lu 270/20,
LEX No. 3038893
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only then will it suffer the said loss™. The above makes it possible to look
at the issue of tax collection also from the perspective of making a settle-
ment between the remitter and the taxpayer and obtaining post factum,
subsequent to the state of bearing the economic burden of tax. Based on
the judgment of the Supreme Administrative Court of 21 September 2020,
when it comes to the issue of defining a given entity as a remitter, it is im-
portant that the entity making the benefit (payment) acts in its own name
and on its own account.” If an entity operates in this manner, then the fact
that the economic value of the benefits (payments) made by this entity is
compensated by another entity under a separate legal relationship is irrele-
vant to the issue of defining it as a remitter.

When combining the two modes of obtaining a tax refund, it can
be pointed out that the procedure for claiming an overpayment and
the WHT refund procedure (Art. 28b of the Corporate Income Tax Act)
have something in common, namely the fact that in both types of pro-
ceedings the scope of proceedings is limited by the content of the appli-
cation of the entitled entity, and in the course of the proceedings the tax
authority analyses only the factual state specified by the entitled appli-
cant. Therefore, in both types of proceedings, it is incumbent on the per-
son claiming the overpayment (refund) to prove its case and to support
it with relevant evidence. However, the prerequisite for triggering either of
the two modes indicated is that the remitter must prove that it has borne
the economic burden of the tax paid. The above, on the other hand, de-
termines the statement that the legislator allows for a legal possibility of
not collecting the tax by an entity, which by virtue of the act is a remitter,
although pursuant to Art. 8 of the Tax Ordinance Act is, after all, also
obliged to collect the tax.

7 Supreme Administrative Court, Judgments of 10 July 2018, Ref. No. IT FSK 1864/16,
LEX No. 2537272; of 14 June 2018, Ref. No I FSK 1270/16, LEX No. 2510463; of 16 March
2018, Ref. No II FSK 688/16, LEX No. 2471490 Supreme Administrative Court, Judgment
of 10 August 2006, IT FSK 913/05, LEX No. 261969; Provincial Administrative Court in
Gdansk, Judgment of 15 July 2010, I SA/Gd 452/10, LEX No. 673160; Provincial Ad-
ministrative Court in Warsaw, Judgment of 4 March 2010, Ref. No III SA/Wa 1713/09,
LEX No. 606816.

¢ Supreme Administrative Court, Judgment of 21 September 2020 Ref. No. II FSK 1195/18,
LEX nr 3062309.
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5. Conclusion

The Act defines the remitter status, in the sense that it is the entity that ful-
fils the indicated conditions ex lege. If another entity (which does not have
these characteristics), fulfils the obligations of a remitter, its payments, even
if it includes “tax” or “advance tax” as their title, do not constitute such ben-
efits and are undue. Similarly, the provisions of tax law do not provide for
a decision granting or denying an entity of its status as a remitter.”” Thus, any
tax proceedings initiated by entities whose rights or obligations do not have
legal basis in the provisions of tax law, do not give those entities standing in
tax proceedings, which ab initio renders the proceedings initiated by such
entities to claim an overpayment groundless.

It is hard to disagree with the fact that according to the tax law the re-
mitter is an entity whose functioning is dictated primarily by the need for
efficient and effective implementation of tax obligations.” There can be no
doubt, therefore, that the tax laws are aimed at effective tax collection. On
the other hand, the mere fact of collecting tax by the remitter, although
it constitutes an activity aimed at collecting due taxes, does not have to
lead ultimately to a gain for the State Treasury. This view is particularly
important in the context of tax due by non-residents, for whom the role of
remitter becomes a kind of guarantee of efficiency of collection’. The ob-
ligations imposed on the remitter, as an intermediary entity, to pay the tax
collected from the taxpayer, provide the remitter with legal instruments to
tulfil its obligations. The above analysis shows, however, that although it is
standard practice for the remitter to calculate, collect and pay the tax, from
the point of view of fiscal interest it is in fact the final payment of the tax
that is crucial. Thus, it can be concluded that the legal institutions regu-
lating the legal situation of the remitter are oriented towards this phase of
the remitter’s activity. The tax remitter is the entity that, in a certain sense,

<
N

Supreme Administrative Court, Judgment of 17 December 2020, Ref. No II FSK 2125/18,
LEX No. 3113451.

Czubkowska and Siemieniako, “Odpowiedzialno$¢ ptatnika w prawie podatkowym,“137.
Joseph Van Wagstaff, “Income Tax Consciousness under Withholding” Southern Economic
Journal, Part 1, vol. 32, no. 1(1965): 73-80.
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secures the interest of the tax creditor for the most efficient procedure of
collecting taxes due.*

Thus, if the legislator allows for the possibility of transferring the eco-
nomic burden of the tax to the remitter, also under the gross-up formula,
it clearly indicates that the even if the remitter fails to collect the tax, it is
not a legal barrier to the remitter’s right to apply a tax refund or overpay-
ment claim, but is in fact legal standing. This confirms that the somewhat
isolated obligation to withhold tax, in fact in the context of WHT corporate
income tax, is a right of the remitter, and does not have the character of
an absolute obligation, constituting its subjectivity as a remitter as it may
be concluded, in the literal sense, based on the wording of Art. 8 of the Tax
Ordinance Act.
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Keywords: Abstract: “Patent Box” is a term for the application of a lower
Patent Box, corporate tax rate to the income derived from the ownership
tax breaks, of patents. This tax subsidy instrument has been introduced in
income tax, several countries since 2000. This paper, through a comparative
intangibles analysis, compares the Patent Box adopted in three different

European jurisdictions, which are distinguished by the par-
ticular attractiveness of their tax systems, and then focuses
on the peculiar case of the Italian Patent Box. Art. 6, D.L. of
21 October 2021, n. 146, in fact, introduces the new discipline
of the Patent Box, a preferential taxation mechanism of income
from the direct and indirect use of certain intangible assets
which, only two months later, has already undergone further
and important changes by art. 1, comma 10, of L. 30 December
2021, n. 234: this disruption requires considering the causes of
the legislative intervention and, therefore, the structure of a tax
promotion mechanism that has already received relevant con-
sideration in the OECD.

1. Introduction

In a socio-economic context characterised by increasing globalisation and
digitalisation in which the role of intangibles in value creation is becoming
more and more central, IP regimes are becoming strategically important.
In modern economies, intangible property, consisting of intangible as-
sets, is of decisive importance for business development. Intangibles, like
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tangible assets, have a capital content, differing from the latter in their high
profitability and their intrinsic mobility, which leads individual legal sys-
tems to set up facilitative regimes in this specific business area.

In fact, it is the same states that, in an attempt to adapt their econ-
omies and legislations to the globalisation phenomenon, set up regimes
that are attractive to taxpayers engaged in particular economic activities
(e.g. the creation, development and sale of intangible assets) and to foreign
income. Such measures, on the one hand, foster the phenomenon of tax ar-
bitrage, on the other hand, they lead companies (mostly multinationals) to
exploit the related opportunities by devising and implementing aggressive
tax planning schemes, which, while not directly violating the tax rules of
the various states, run counter to their underlying spirit.

The problems relating to the growing proliferation of sophisticated tax
planning practices have also been the subject of study and in-depth anal-
ysis within the OECD: the Organisation for Economic Cooperation and
Development has in fact been engaged for some time in a capillary work of
rewriting the rules and principles of international taxation in which the fre-
quent tendency of States to support companies with measures that are only
apparently neutral is to be found. The international community has long
been questioning the limits of harmful tax competition and the phenome-
non of the erosion of tax bases, on which, in just a few years, an unexpected
and positive convergence of efforts has been created under the auspices of
the BEPS project.

The study of Patent Box inevitably intersects with the complex phe-
nomenon of tax competition between states. Developed in the second half
of the 20th century and then consolidated in the century in which we live,
tax competition between States expresses a structure of international rela-
tions in which the tax lever is used as a tool to attract capital and the eco-
nomic activities of, mostly, multinational companies. In this context, coun-
tries tend to apply facilitative tax regimes capable of ‘convincing” economic
operators to locate their productive initiatives in the territory of the State,
compensating for the lower revenue by increasing other factors such as la-
bour employment, the development of consumption, etc.

The apparent neutrality of these practices implemented by states collides
with their increasingly frequent distorted use in relation to normal market
logic. Thus, the notion of ‘unfair tax competition’ between States - harmful
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tax competition - was developed, involving certain unfair tax practices and
specific symptoms of ‘harmfulness’ such as excessively low tax rates, tax
measures that lack transparency, and the lack of effective exchange of in-
formation between financial administrations. In 1998, the OECD, aware of
the need for a joint effort, approved the document “Harmful Tax Compe-
tition: an emerging issue”, in which it formulated recommendations aimed
at outlining general principles for combating the spread of harmful tax re-
gimes and practices.

At the same time, in the European legal system, the issue of harmful
tax competition takes on its own specific relevance: with the adoption of
the Code of Conduct on corporate taxation, tax practices are identified that
are deemed incompatible with the general principles expressed in the Trea-
ties, and that are capable of affecting the free competition of the market
by altering its proper functioning. More precisely, the objective pursued
by the Code of Conduct consists in contrasting tax practices that result in
such substantial advantages that they lead to a level of taxation significantly
lower than the level generally applied in the country concerned'.

In light of the above, the subject of this research is a brief compara-
tive analysis of the Patent Box regimes existing in three different jurisdic-
tions (the United Kingdom, the Netherlands and Luxembourg) which are
distinguished by the particular attractiveness of their tax systems. In this
context, it should be noted that the United Kingdom is no longer a mem-
ber state of the European Union as of 31 December 2020 (after Brexit),
becoming a third Country. However, the centrality assumed by the relevant
regime cannot be overlooked for the purposes of this analysis. This inves-
tigation also shows how the European Union looks to a common reference
model only in the face of the eminently political (soft law) commitments

The topic of harmful tax competition as market distortion has, for some time now, been at
the centre of European and international debate. Many scholars, however, consider the phe-
nomenon of harmful tax competition to be the root cause of (ever-growing) economic in-
equalities, in Italy as well as in Europe. There is therefore a need to direct the action of
Member States against the most obvious tax distortions, not only with a view to market
protection but also to the protection of social rights. On this topic see Franco Gallo, Il futuro
non é un vicolo cieco. Lo stato tra globalizzazione, decentramento ed economia digitale (Paler-
mo: Sellerio, 2019), 1-152; Antonio Perrone, Tax competition e giustizia sociale nell’Unione
Europea (Milano: CEDAM, 2019), 1-191.
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undertaken by Italy and Europe at the international level. The second part
of the paper deals with the analysis of the Italian Patent Box which has, with
Article 6, Law Decree No. 146 of 21 October 2021, undergone far-reach-
ing changes, ranging from the substantial to the procedural dimension of
the institute: this disruption requires considering the causes of the legisla-
tive intervention and, therefore, on the structure of a tax promotion mech-
anism that has already received relevant consideration in the OECD.

2. The Patent Box in Europe: a comparative perspective

In the face of the hoped-for approximation of the laws of the Member States
under Article 115 TFEU, the states retain considerable scope for tax sover-
eignty, in potential competition with each other.

A comparison of European legislations aimed at attracting intangibles
held abroad and, at the same time, incentivising the relocation of domestic
ones, leads to awareness of the current state of relations, indirect taxation,
between the EU Member States.

A “Patent Box” is a term for the application of a lower corporate tax
rate to the income derived from the ownership of patents. This tax subsi-
dy instrument has been introduced in a number of countries since 2000.
The following table shows the complex and disjointed situation that ex-
ists in Europe: there is, in fact, no general model of a facilitative regime
on intellectual and industrial property applicable in the Member States of
the European Union. It is therefore evident that there are profound differ-
ences between the different regimes, which essentially concern the extent
of the benefit, the manner in which the relief is granted, and the objective
scope of application.

In the following, we will examine the most significant European facil-
itative regimes concerning the income proceeds from the exploitation of
certain intangible assets: the benefits under consideration, in fact, incentiv-
ise the so-called ‘risk to success”. by focusing on the output, i.e. the activity

2 See William J. Baumol, Sue Anne Batey Blackman, Edward N. Wolff, Productivity and
American Leadership: the long way (Cambridge: MIT Press Ltd, 1991), 1-408, in which
the authors formulated a proposal on how to use tax breaks to incentivise companies to in-
novate. The argument was based on a simple, if seemingly counterintuitive assumption: it is
certainly more effective to increase the risk premium, and thus the innovator’s profits, than
to reduce risk by reducing the cost of investment. And this benefits the entire economy.
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of exploiting the intangible. In other words, these facilitative measures do
not only stimulate the creative phase in the strict sense of the intangible
asset considered ,,but also that of efficient functionalisation that translates
into the use of the intangible asset created and, therefore, in the production of
other goods or services, according to an efficientistic logic that rewards suc-
cessful intangibles®”.

Patent Box Regimes in Europe
Effective Corporate Income Tax Rates on Qualifying IP Income under a Patent Box Regime, as of July 2021
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(c) Greece has a three-year exemption for profits from the sale of self-manufactured goods based on an
internationally recognized patent.
Source:  Sources: OECD, "Corporate Tax Statistics: Intellectual Property Regimes;" Bloomberg Tax, "Country
Guide;" PWC, "Worldwide Tax Summaries;" and EY, "Worldwide R&D Incentives Reference Guide 2021

TAX FOUNDATION @TaxFoundation

> See Silvia Giorgi, I beni immateriali nel sistema del reddito d’impresa (Torino, Giappichelli,
2020): 369 - 370.
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2.1. The UK Patent Box

The Patent Box regime was introduced in the UK in 2013 and, today is reg-
ulated in the Corporate Tax Act (CTA), Part8 A. HM Revenue and Customs
(‘(HMRC’), the non-ministerial government department in the UK that is
primarily responsible for the collection of taxes in the UK, the adminis-
tration of certain regulatory regimes and the payment of certain forms of
government grants, has adopted guidelines on the application of the Pat-
ent Box contained in the Corporate Intangibles Research and Development
Manual*.

The tax incentive for intangible assets in force in England allows British
companies to have a lower rate of taxation, 10% to be exact, compared to
19% as the corporate tax rate.

From a subjective point of view, companies owning the eligible patent
or holding the exclusive license on the same intangible asset (‘qualifying IP
rights’) are eligible; also are eligible companies that can demonstrate their
active participation in the development of the invention and that has taken
an active role in the innovation process (be a ‘qualifying company’) or in its
application, in relation to the costs, time and effort expended, or by the val-
ue or impact of the contribution (‘relevant IP profits’)°

Asis well known, following the reference standard defined by the OECD
in Action 5 of the BEPS, the United Kingdom and Germany, on 11 Novem-
ber 2014, proposed the modification of the original version of the FHTP,
with the adoption of the ‘modified nexus approach’: this differs from the
‘classic’ nexus approach due to the possibility granted to states to include in
the calculation a flat-rate uplift that allows the costs of acquiring intangible
assets and the costs of outsourcing research and development activities to
be taken into account in the calculation. The traditional model proposed
by the OECD, in fact, did not allow for the costs of outsourcing research
and development functions within the corporate group to be considered
and also excluded from the calculation of the relief those costs of acquiring

4 UK Government, HM Revenue & Customs, HMRC internal manual, “Corporate Intangi-

bles Research and Development Manual’, accessed March 11, 2016, https://library.croneri.
co.uk/irm/cird.

> On this subject, see Raul-Angelo Papotti, “The UK Patent Box,” in Patent Box, ed. Maur-
izio Dallocchio, Raul-Angelo Papotti, Luca Pieroni (Milano: Digital Print Service, 2016),
171-172.
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intangible assets that were not, in fact, attributable to research and devel-
opment activities carried out by the taxpayer, but rather to the company
transferring the intangible asset. The changes proposed and accepted with
the publication of the OECD Report “Action 5: Agreement on Modified
Nexus Approach for IP Regimes®” are to be considered in line with the fun-
damental freedoms of the European Union, which prohibit indiscriminate
territorial tax incentives for research.

Receipts from the sale of products or services incorporating the patent-
ed invention, royalties, capital gains, as well as income derived from the in-
fringement of industrial property rights in connection with the patented
invention are among the income eligible for relief.

Despite the expected attractiveness of a preferential tax regime such
as the British one, which taxes income from the exploitation of intangibles
at a much lower tax rate than that applied in other legal systems, the Pat-
ent Box has not had the spread that was probably expected. According to
the report accompanying the regulations governing the Patent Box, in fact,
“it is estimated that approximately 650 companies claim the relief annu-
ally””: the preferential regime mainly invests in multinational companies,
making it unattractive for small and medium-sized enterprises.

An emblematic example in UK is, in fact, the pharmaceutical giant
Glaxo Smith Kline, which, using the Patent Box, has invested over £500
million in new plants, contributing to the creation of thousands of new jobs.

However, as mentioned in the introduction, the future scenarios of
the UK Patent Box may, because of Brexit, change. In fact, although the Pat-
ent Box regime is incorporated within national legislation, the restric-
tions imposed by the European Commission on tax relief are also known
(e.g. the type of relief available to SMEs is based on the EU definition of
‘SME’ and R&D relief for SMEs falls under EU state aid rules). It, therefore,

¢ OECD/G20, Base Erosion and Profit Shifting Project, Action 5: Agreement on Modified Nexus
Approach for IP Regimes, accessed February 20, 2015,https://www.oecd.org/ctp/beps-ac-
tion-5-agreement-on-modified-nexus-approach-for-ip-regimes.pdf.

7 UK Government, Policy papers, “Corporation Tax: Patent Box - compliance with new
international rules,” accessed December 9, 2015, https://www.gov.uk/government/publi-
cations/corporation-tax-patent-box-compliance-with-new-international-rules/corpora-
tion-tax-patent-box-compliance-with-new-international-rules.
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seems possible that many restrictions will be lifted following the UK’s offi-
cial exit from the European single market.

2.2. The Dutch Innovation Box

In the Netherlands, the Patent Box regime, the so-called Innovation Box,
was introduced in 2007. Initially, the benefit was limited only to income
from self-generated patents: these profits benefited from the reduced rate of
10%, later reduced to 5%. This is a considerable reduction if one considers
the standard corporate tax rate in the Netherlands of 25%.

The scheme has been amended several times: the objective scope of
application includes any intangible asset, with the exception of logos and
trademarks.

However, only those entities in possession of patents declared to
the Netherlands Patent Centre (“Agentschap NL OctroOICentrum”) and
research and development activities specifically recognised by means of
a ministerial certificate may benefit from the relief.

Intangibles developed directly by the taxpayer are eligible for the pref-
erential regime: in the event of an outsourcing research and development
activities to unrelated third parties, the taxpayer does not forfeit the benefit
if he proves that the risks and expenses are borne by him.

Taxable income includes that deriving from the sale or licensing of
the asset, as well as ‘implicit’ income, i.e., for example, income due to sav-
ings resulting from the technological improvement of the production pro-
cess. In order to simplify the procedure for identifying the same implicit
components, an adversarial procedure with the tax authorities is provided
in order to determine the share of income actually attributable to the in-
novation.

The Dutch Patent Box regime was from many sides regarded as par-
ticularly attractive compared to that adopted by its European ‘brothers’; yet,
it was never in the crosshairs of the European Commission, unlike the Lux-
embourg regime of the same name.

2.3. The Luxembourg Box

Luxembourg introduced its Patent Box in 2007, with Article 50bis of
the loi del 'impot sur le revenue: in its original formulation, it consisted of
the exemption of 80% of net income from qualified intangible assets. For
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this reason, the Luxembourg scheme has been accused of having granted
State aid.

It should be noted that the benefit in question was granted both in
the case of ‘self-production’ of the intangible asset as well as in the case of
purchase, as no further research and development activity was required of
the advantaged party. The only limitation was found in the impossibility of
using the Patent Box in the case of purchase of the intangible from subsid-
iaries or affiliates.

The rules delimiting the subjective scope of the application were clear:
the benefit was attributed to resident entities and to permanent establish-
ments of non-resident entities, provided that they held the ownership from
a substantial point of view’: the tax authorities have clarified this by distin-
guishing between ‘legal ownership’ and ‘economic ownership. If the two
ownerships were not in the sphere of the same taxpayer, the relief measure
would accrue to the holder of the ‘economic’ ownership.

Regarding the objective scope of application, not only patents, granted
and/or in the process of being granted, were considered eligible for relief,
but all intellectual property rights without any differentiation, including
marketing intangibles and even image rights.

The application spectrum of the Luxembourg regime was extremely
broad and indefinite: it is therefore not surprising that the national gov-
ernment chose in 2016 to repeal Article 50-bis. Consequently, a Patent Box
was devised in line with OECD guidelines, limited to patentable inventions
only, and entered into force as of 2018.

3. The Patent Box in Italy

The Patent Box® was immediately considered an innovative institution in
the panorama of Italian tax relief’. It is an optional system of facilitated

Albert De Luca and Joanne Hausch, “Policy forum: Patent Box regimes — a vehicle for inno-
vation and sustainable economic growth,” Canadian Tax Journal/Revue Fiscal Canadienne,
vol. 65, no. 1(2017): 6514; “Patent Boxes, otherwise known as innovation Boxes, intellectual
property Boxes, and knowledge development Boxes, are designed to attract and retain compa-
nies operating patent-based businesses. They were pioneered by Ireland in the early 1970s and
were key in attracting multinational companies to that country.”

For an overview on the subject see Maurizio Dallocchio, Raul-Angelo Papotti, Luca
Pieroni, Patent Box Aspetti legali e benefici fiscali, ottimizzazione gestionale, patrimoniale

Review of European and Comparative Law | 2022 Vol. 50, No. 3 117



Lucrezia Valentina Caramia

taxation of business income deriving from the use and exploitation of cer-
tain intangible assets, lasting five years, renewable and irrevocable. It takes
the form of an income tax reduction to a variable extent (from 50 to 100
percent) depending on whether the company intends to exploit a specific
intellectual property or to sell it.

The use of the Italian Patent Box entails, first of all, an isolated treat-
ment of the assets and liabilities attributable to intellectual property: it af-
fects the calculation of the taxable base separately from other income, and
with criteria specifically dedicated to them.

The international studies in the OECD on the subject are, therefore,
the reference model for the implementation of the Italian discipline of
the Patent Box, which implements peculiar tax principles, such as the nex-
us approach and substantial activity', relatively unknown to the domestic
legal tradition, but evidently to be understood as external limits to the dis-
cipline of the concessionary institution.

In fact, only those who carry out an actual economic activity in the ter-
ritory of the State that is substantiated by the maintenance, enhancement
and development of the intangible asset can benefit from the tax relief in
question: there must therefore be a ‘substantial link’ between the research
and development activities, the intangible assets and the taxable income
referable to them. The requirement of substantiality makes it possible to
exclude from the benefits companies dedicated to the mere exploitation
of intangibles, in the absence of an actual underlying research and devel-
opment activity ':“It is not the amount of expenditures that acts as a direct

e finanziaria (Milano: EGEA, 2016), 50; Marco Greggi, “Patent Box (diritto tributario),”
Digesto Discipline Privatistiche (Sezione Commerciale), (2017): 284; Silvia Giorgi, I beni im-
materiali nel sistema del reddito d’impresa (Torino, Giappichelli, 2020), 361.

On this topic see Robert J. Danon, “Tax incentives on research and development (R&D),
Cahiers de Droit Fiscal International: The Hague, International Fiscal Association, vol. 100a
(2015): 17- 56.; Esperanza Buitrago Diaz, “Patent Boxes and the erosion of trust and in
governance,” International Journal of Public Law and Policy, vol. 6, no. 3 (October, 2019):
270-304.

See Paolo Arginelli, Francesco Pedaccini, “Prime riflessioni sul regime italiano di Patent
Box in chiave comparata alla luce dei lavori OECD in materia di contrasto alle pratiche
fiscali dannose,” Rivista di Diritto Tributario (2014): 160; Caterina Manfredi Clarke, “Con-
correnza fiscale e Patent Box: il caso italiano,” Diritto e Pratica Tributaria Internazionale
(2021): 500.
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proxy for the amount of activities. It is instead the proportion of expenditures
directly related to development activities that demonstrates real value add-
ed by the taxpayers and acts as a proxy for how much substantial activity
the taxpayer undertook” 2.

The tax relief must therefore be directed to taxable income deriv-
ing from activities concretely exercised by the taxpayer and the scope of
the benefit, as specified by the report, is not correlated to the absolute
amount of the relevant expenses, but rather to the proportion of the costs
directly related to the intangible asset. In other words, the portion of in-
come eligible for italian tax on the income of physical persons (so called
IRPEF)" or italian corporate income tax (so called IRES)", as well as for
Italian regional tax on productive activities (so called IRAP)", must be
carefully identified, making use of the indications contained in Article 9,
paragraphs 2 to 5, of the Ministerial Decree of 28 November 2017 (herein-
after the Tmplementing Decree’).

This share is derived from the product of the income attributable to
the direct or indirect use of the intangible and the so-called ‘nexus ratio,
i.e., the ratio between the costs directly relating to the intangible asset (so-
called qualified costs) and the ‘total costs’ incurred by the taxpayer for re-
search and development activities, which will be discussed below. It should
be noted that the costs to be considered for the calculation of the nexus
ratio are those “relevant for tax purposes” meaning those costs incurred

2. OECD/G20, Base Erosion and Profit Shifting Project, 25.

It's a direct, personal, progressive income tax and is the architrave of the Italian tax sys-
tem. See Augusto Fantozzi and Franco Paparella, Lezioni di diritto tributario dellimpre-
sa (Milano, CEDAM, 2019), 27; Antonio E Uricchio, Manuale di diritto tributario (Bari:
CACUCCI, 2020), 151.

" It's a complementary tax to IRPEE. IRPEF and IRES, in fact, affect the same wealth of dif-
ferenttaxpayers and have an apparatus of principles and rules common to both taxes, which
are called general. Franco Paparella and Augusto Fantozzi, Lezioni di diritto tributario (Mi-
lano: CEDAM, 2021), 85.

It was introduced into the Italian legal system in 1996 to implement the reform of business
taxation and represented an innovative way of taxing businesses. IRAP is a decentralised
(regional) tax, levied exclusively on production, with a very broad tax base, a relatively low
ordinary tax rate and has replaced a wide range of taxes levied on businesses and profes-
sionals. On this subject, see, Giuseppe Melis, Manuale di diritto tributario (Torino, GIAPPI-
CHELLI 2020), 813.
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during the reference period, regardless of the tax regime and accounting
treatment'®. In particular, the qualified costs to be indicated in the numer-
ator are the expenses relating to the research and development activity car-
ried out directly by the taxpayer and/or outsourced; to quantify the costs to
be indicated in the denominator, on the other hand, it is necessary to add to
the former the additional costs for research and development activities out-
sourced to related parties and those, if any, for the acquisition of the intan-
gible asset (including the cost incurred to obtain it by means of a licence).

The result of this ratio can finally be increased by an amount, defined
as the up-lift, corresponding to the difference between the value of the de-
nominator and that of the numerator, in any case within the limit of 30%
of the latter.

Having thus determined the ratio that leads to the identification of
the ‘nexus ratio, one finally arrives at the quantification of the tax bene-
fit under review, which consists of the exclusion from the overall income
of the enterprise of 50% of the product between the nexus ratio itself and
the portion of income that the enterprise derives precisely from the direct
or indirect use of the intangible.

The nexus approach principle tends, therefore, to penalise taxpayers
who outsource research and development activities within the corporate
group, while rewarding, on the contrary, those who perform the same

¢ Through agreements with universities and research institutes or similar bodies, as well
as by companies, including innovative start-ups, not belonging to the same group. See
the OECD/G20, Base Erosion and Profit Shifting Project, Action 5: Agreement on Modified
Nexus Approach for IP Regimes: 5, consistent with the OECD indications according to
which: “Qualifying expenditures will be included in the nexus calculation at the time they
are incurred, regardless of their treatment for accounting or other tax purposes. In other
words, expenditures that are not fully deductible in the year in which they were incurred
because they are capitalised will still be included in full in the nexus ratio starting in the year
in which they were incurred”, Action 5 - Final Report 2015, cit., 27. The legal criterion for
identifying the accrual basis is represented in our system by Article 109 TUIR, which
constitutes, as specified by the Agenzia delle Entrate in Circular No. 11/E, ,a criterion ap-
plicable regardless of whether the beneficiary applies the same rule for the determination
of its taxable income for income tax purposes. Accordingly, even entities that prepare their
financial statements in accordance with international accounting standards must allocate
costs to the individual taxable periods in accordance with the rules set forth in Article 109 of
the TUIR.
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activities on their own or outsource them to third parties. Similarly,
the application of this principle does not allow the expenses incurred
by the taxpayer for the acquisition of the intangible asset to be included
in the qualified costs, as they are not directly linked to the maintenance
and development of the intangible: “[...] only the expenditures incurred
for improving the IP asset after it was acquired should be treated as quali-
fying expenditures. [...] Acquisition costs (or, in the case of licensing, roy-
alties or license fees) are a proxy for overall expenditures incurred prior to
acquisition”.

The principle of the nexus approach was therefore deemed the most
suitable criterion to counter the often-artificial relocation of taxable profits,
while at the same time ensuring their uniform treatment in accordance
with internationally agreed methodologies.

3.1. Attempts at simplification: the new preferential tax regime becomes front-end

As mentioned in the introduction, Article 6 of Decree No. 146/2021, is ded-
icated to new regulation of the Patent Box which, just two months later, has
already undergone further important changes by Article 1, paragraph 10,
of Law No. 234 of 30 December 2021. According to the current wording, in
fact, business income holders can opt for a new facilitative regime that pro-
vides for a 110% increase of the deductible costs incurred for research and
development activities of intangibles ‘used directly or indirectly in the per-
formance of their business activities: the intangibles considered are soft-
ware protected by copyright, industrial patents, designs and models.

The option exercised by the enterprise has a duration of five tax peri-
ods, is irrevocable, renewable and is valid for both IRES and IRAP taxa-
tion. The regime applies to options exercised with respect to the tax period
current on the date of entry into force of this decree and to subsequent
tax periods.

To benefit from the tax relief, the taxpayer will have to ‘indicate the in-
formation necessary to determine the increase by means of appropriate
documentation, which will have to be prepared in accordance with the pro-
visions of a specific order of the Director of the Revenue Agency. Also in
this hypothesis, as already noted in the self-determination mechanism of

7" OECD/G20, Base Erosion and Profit Shifting Project, 30.
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the old Patent Box, failure to produce such documentation during the pre-
liminary investigation will result in the imposition of the penalties ordinar-
ily provided for unfaithful declarations.

These further innovations call for some reflections.

First of all, the object of the relief has changed, given that paragraph 4
of the aforementioned Article 6 considers as “eligible for relief” only the ac-
tivities aimed at “the creation and development of the assets referred to in
paragraph 3”; otherwise, Article 8, Ministerial Decree of 28 November 2017
(the so-called “Patent Box” decree) also included the activities aimed at
“increasing the value” of the assets considered, in line with the original vol-
untas legislatoris to encourage the maintenance or relocation of intangible
assets in Italy. This approach was consistent with the OECD Report of Ac-
tion 5 of the BEPS, according to which it is not the numbers of expenses
that represent the actual activity carried out by the taxpayer, but the pro-
portion between those directly related to the development of the asset and
the value added produced by the taxpayer that can actually demonstrate
the substantial activity carried out to develop the asset.

Moreover, the new regime excludes from the benefit the ,processes,
formulas and information relating to experiences acquired in the industrial,
commercial or scientific field that are legally protectable” - so-called know-
how; this exclusion could penalise, on closer inspection, certain Made in
Italy sectors, such as those of fashion or mechanics, endowed with highly
recognisable know-how even if characterised by production innovations
that are not always patentable.

Not included in the facilitating discipline are trademarks, already ex-
cluded from the “old” benefit by Article 56, paragraph 1, letter a) of De-
cree-Law no. 50/2017, in accordance with the standards shared at the OECD
in the context of Action 5 of the BEPS: as a result of this change, the Italian
Patent Box - as specified in the OECD Harmful Tax Practices - 2017 Pro-
gress Report on Preferential Regimes - can no longer be classified as poten-
tially ‘harmful] except for the grandfathering period during which taxpay-
ers already admitted to the non-compliant regime were able to benefit from
the tax exemption of income deriving from the exploitation of trademarks
for a maximum period of five years (i.e. until 30 June 2021).

The specificities of trademarks, in fact, make elusive the connection be-
tween subsidised profits and research and development activities properly
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incurred for the creative phase of the asset, and this is not compatible with
the characteristics of the nexus approach.

It is also of great interest to know the type of research and development
activities required to benefit from the new facilitating measure, including
the expenses deemed eligible for aid in the case of trademarks. To this end,
the implementing measure issued by the Director of the Revenue Agency
must clearly indicate the characteristics that the expenses must possess in
order to be covered by the new regime, so as to avoid the significant inter-
pretative criticalities that have already emerged with respect to the R&D tax
credit since its establishment'®.

In this regard, with respect to the repeal of paragraph 9 of Article 6, De-
cree-Law No. 146/2021, by the Budget Law of 2022, it should be noted that
taxpayers who decide to opt for the new super-deduction will also be able to
benefit cumulatively and for the entire duration of the option from the R&D
tax credit in relation to the same costs with an increased deduction.

This requirement of the legislator is consistent with the new para-
graph 10-bis, Article 6, Decree-Law No. 146/2021, introduced by the Budget
Law 2022, according to which, ,if in one or more tax periods the expenses
(referred to in paragraphs 3 and 4) are incurred with a view to the creation
of one or more intangible fixed assets falling within those indicated in para-
graph 3, the taxpayer may benefit from the 110% increase of these expenses

18 Despite the documentary burden required of the taxpayer, the correct use of the tax credit
presents many application difficulties. In fact, the most critical issue encountered by com-
panies concerns the identification of the activities eligible for tax relief, both from a qual-
itative and quantitative point of view, given the lack of an unambiguous qualification of
the operations falling within the innovation process. The interpretative uncertainties high-
lighted expose applicants for the tax benefit to the risk of inspections certifying an eventual
undue use of the tax credit ‘for failure to comply with the conditions required’: the Revenue
Agency, in such a situation, will recover the relevant amount, plus interest and penalties
in accordance with the law, without prejudice to any civil, criminal and administrative li-
abilities borne by the beneficiary company. On this subject, see Ivo Caraccioli, “Problemi
interpretativi e applicativi dei reati di “indebita compensazione;” Il Fisco (2018): 2961; Mas-
simo Basilavecchia, “Il trattamento sanzionatorio dell'indebita compensazione,” Corriere
Tributario (2018): 2155; Filippo M. Pietrosanti, “Aspetti critici del regime sanzionatorio del
credito d'imposta ricerca e sviluppo alla luce della perdurante distinzione tra credito ine-
sistente e credito non spettante”, in Ricerca e sviluppo quali fattori di crescita e di promozione
per le imprese, ed. Andrea Quattrocchi and Pietro Boria (Napoli, Jovene, 2020), 215.
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starting from the tax period in which the intangible fixed asset obtains an in-
dustrial patent title. The 110% mark-up may not be applied to expenses in-
curred before the eighth tax period to the one in which the fixed asset obtains
an industrial patent right”.

A recapture mechanism is thus introduced on an octennial basis that
allows the unused benefit to be recovered exclusively in relation to R&D ex-
penditure that, ex post, gave rise to an intangible asset: a similar device ap-
pears to be consistent with the old Patent Box, as it aims to incentivise and
facilitate R&D activity in a different phase of development from the strictly
‘start-up’ phase, the privileged sphere of intervention of the R&D bonus®.

The new Patent Box can therefore be availed of as of the tax period in
which the industrial property right relating to the developed intangible is
obtained.

The last issue to be addressed concerns the singular transitional regime:
according to the current paragraph 10, art. 6, Decree Law 146 (as amended
by the Budget Law 2022), the options provided for by art. 1, paragraphs
37 to 45 of Law no. 190 of 2014 and art. 4 of Decree Law 34/2019 are no
longer exercisable. In other words, from the 2021 tax period, it is no longer
possible to exercise the options for the Patent Box and the “self-liquidation”
regime.

Subjects who have exercised or are exercising the Patent Box options
relating to tax periods prior to the current one as of the date of entry into
force of Decree-Law No. 146/2021 may choose, as an alternative to the opt-
ed regime, to adhere to the new Patent Box upon notice to be sent in ac-
cordance with the procedures established by the Revenue Agency. Exclud-
ed from this possibility are those who have filed an application for access
to the procedure under Article 31-ter of Presidential Decree No. 600/1973,
or filed an application for renewal, and have signed a prior agreement
with the Revenue Agency at the conclusion of such procedures, as well
as those persons who have adhered to the ‘self-liquidation” regime under

On the already asserted need for a coordinated reinforcement of what can (at present,
could) be considered an ‘organic system of public aid for research; please refer to Lucrezia
V. Caramia, “Innovazione industriale e sostenibilita ambientale: alla scoperta del Patent
Box,” in Circular Economy and Environmental Taxation, ed. Antonio E Uricchio and Gi-
anluca Selicato, (Bari, CACUCCI, 2020), 288.
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Article 4, Decree-Law No. 34/2019, converted with amendments by Law
No. 58/2019.

4. Conclusion

Pulling the thread of the argument, the new relief seems to consider only the
‘start-up’ costs of innovation, in the manner of a front-end relief measure
emptied of its original ratio.

The original Italian Patent Box, in fact, aimed not only to promote
investment in research and development activities, but also to encourage
the retention or reallocation in Italy of intangible assets otherwise held
abroad, and also to hinder the artificial placement of intangible assets de-
veloped in Italy at low-tax foreign facilities.

The ‘old’ measure, therefore, did not aim to incentivise the incurrence
of costs to a particularly significant extent, but pursued the main purpose
of ensuring the coincidence between the person incurring such costs and
the person benefiting from the income derived from them. This approach
was in perfect harmony with the indications provided by the OECD in Ac-
tion 5, in the context of the oft-mentioned BEPS Project.

Nor can certain perplexities be overlooked with regard to a potential
breach of the taxpayer’s legitimate expectations or, at the very least, of
the expectation of legal stability, owing to a sudden repeal of an advantage
projected over several years and which has certainly conditioned the in-
vestments and strategies of numerous companies that must now come to
terms with the changed legal framework.

Ultimately, the Italian tax legislature, after seven years since the entry
into force of a facility that was in line with international guidelines and
that was beginning to produce important results, has fallen back on the na-
tional dimension of tax credits, thus espousing new priorities that favour
the ‘acceleration’ of investments and the immediate use of tax reliefs. But
not only does this approach seem to favour a short-term vision, not nec-
essarily conducive to innovation and development: what is more, it loses
focus, in the new arrangements, on the extremely delicate issue of harmful
tax competition, which since 2015 has been at the centre of international
policies aimed at developing models and tools to combat the erosion of
tax bases.
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Keywords: Abstract: Personal income tax is a tax on wages or salaries
personal income, and other income a person earns during a calendar year. It is
tax law, calculated on the income of all resident individuals and each
family budget government imposes personal income tax on earnings accord-

ing to its fiscal package. The taxable incomes has been on focus
of the latest fiscal package of Albanian Government approved
by the end of December 2019 and starting from January 2020,
changes effect a larger category of people. This paper is focused
in analyzing the changes of personal income tax law and eval-
uating the impact on family budget. Considering the effects in
the standard of living, this evaluation will show the need for
other regulations. Interesting implications will be explored for

policy makers and working persons in Albania.

1. Introduction

The objective of this study is to provide an overview of legal tax changes
over the years in Albania, to reflect the changes of the economic transition,
to analyze and evaluate the impact of these changes on revenue and espe-
cially on family budget with the main purpose, to determine what is the im-
pact of legal changes on taxes in the household budget in Albania.

A tax is a compulsory financial charge or some other type of charge
imposed on a taxpayer (an individual or a legal entity) by government in
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order to fund spending and various public expenditures'. Taxes are direct
or indirect. Direct taxes are primarily taxes on natural persons (e.g., in-
dividuals), and they are typically based on the taxpayer’s ability to pay as
measured by income, expenditures or net wealth. Income tax is a direct tax
charged to individuals or entities, paid directly to the government and is
collected by central government. In Albania, taxes are imposed by govern-
ment or local authorities. The most important sources of national income
from taxation are corporate income taxes, personal income taxes, excise tax,
value added tax, national taxes and other, which are all applied at national
level. National income is also composed by customs duties and social in-
surance payments.

Considering law references, every person or entity that acquires a legit-
imate income, is a taxpayer. Income sources may be different for different
people. Taxable incomes are distinguished in some categories. The sourc-
es of income in Albania but not only, according to the current law? are:
current employment relationship income including wages, salaries and
bonuses (excluding diplomatic relationships); income from bank interests
ore securities; cultural or sport activities income as well as income from
other personal activities in Albania; income from nonresident’s activities
through resident individuals; income from property right transfers consid-
ering realty of residents; income from real estate and accessories; income
from the right for use of natural resources, minerals and hydrocarbon as-
sets; income from shares and interest; income from dividends distributed
by a resident legal entity; income from profit shares related to partnerships,
income from copyright and intellectual property, rent or leasing as well
as gambling revenue; income of nonresidents from rendering services
to residents; other incomes non mentioned above. Some income are ex-
cluded, such as: Income earned as a result of insurance in the compulso-
ry social insurance scheme and health, as well as economic assistance to
low-income individuals; Student scholarships; Minimum wages; Income
received, including income in cash or in kind, from owners as reward for

' Charles E. McLure, et.al. “Taxation,” Encyclopedia Britannica, accessed April, 21, 2021,
https://www.britannica.com/topic/taxation.

Article no. 4 on “Income Sources”, of Law No. 8438 date 28 December 1998 on “Income
Tax” in Albania, Official Journal of Albanian Republic, No. 154, as amended.
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expropriations made by the state for public interests; Income obtained as
a result of financial compensation, for former owners and former convicts
politics; Contributions made by the employer to ensure the life and health
of employees; Compensation benefits, obtained through final court deci-
sions, such as and certain reimbursements for court costs; Revenues ex-
cluded under international agreements ratified by the Assembly in Alba-
nia; Income obtained from state institutions for achievements in science,
sports, culture; Transfer of ownership of agricultural land from a registered
farmer to a farmer or natural or legal person carrying out agricultural ac-
tivity; Contribution made by each member of a voluntary pension fund
to the extent specified in the law on voluntary pension funds’, as well as
contributions made by the employer or any other contributor, in the name
and on behalf of the member of the voluntary pension fund including cap-
ital gains from fund assets investments during the administration from
the management company up to an amount determined by Law on pen-
sions in force; Compensation received in cases of illness, disasters, in ac-
cordance with the provisions of legislation relevant in force. Considering
different sources of income, taxation in Albania is applied according to Law
No. 8438 dated 28 December 1998 on Income Tax, amended by the Al-
banian Parliament 45 time since first approval. The most recent change
is the one of 23.12.2020, followed by the last normative act no. 20, dated
07.05.2021. These continuous changes during these years show the impor-
tance of the role of income taxation in the tax system applied in Albania.
The system of collection is built in the way that taxes are collected and paid
by the employer by withholding it in the source it is earned.

Considering the role of the government in ensuring social welfare for
all the citizens, these changes show the endeavor to have a better distribu-
tion of tax burden in order to have the resources better distributed in terms
of equality.

As long as income is the most important part of a budget, taxation is
an important factor in income reducing. This means that the disposable
income to cover the expenses is lower if tax rates increase. This has a very

* Article no. 88 on “Tax treatment of pension fund memberscontributions’, of Law No. 10
197, date 10.12.2009, “On voluntary pension funds,” Official Journal of Albanian Republic,
No. 185, as amended.
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important impact in the standard of living of people affected by tax rates
increase. This paper will analyze the law changes on personal income tax
and will evaluate the impact on family budget.

2. Methodology

For the purpose of this study, secondary data are collected and used by re-
viewing and analyzing the contemporary literature, laws, reports, studies,
and other data collected from official sources of information in Albania.

3. Literature review

Taxes are financial obligations to be paid by citizens or residents in a state,
determined by governments as taxing authorities. Taxes are involuntary
payments not linked to the provided services, paid on income from different
sources, considering work income such as wages, real estate income from
rent, income from sale transactions or capital gains. Literature on public fi-
nance classifies taxes in many various ways, depending on who pays the tax-
es. Personal income tax plays an important role in almost all national tax
systems. It is the easiest tax to collect by withholding it in source it is earned.
Personal tax income revenue is composed by different taxes but the one
collected from wages represents a higher percentage and generates consid-
erable revenue, particularly for countries in transition as one of the most
important sources of national income from taxation. Determinants of tax
revenues differ among countries. Personal income tax is one of the major
taxes used by both developed and undeveloped countries (Gruber, 2005).
Evaluations on tax effects on household incomes are considered from
different point of views over the years in literature and studies. These tax-
es are related to income inequalities and income reports from citizens.
If countries see the effect of an income tax increase as a mean for reducing
inequality among people, this policy may result ineffective because taxpay-
ers may reduce the reported income in response to higher tax rates for in-
creasing progressivity of tax system. The adverse effect may result for lower
tax rates, as people tend to report higher incomes.* So, Personal Income
Tax (PIT), like every other tax, effect people behavior and this results in

4 Gerald Auten and Robert Carroll, “The effect of Income taxes on household income,

The review of economics and statistics, no. 81(1999): 14.
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efficiency implications. The impact is on both, labor supply and savings
decisions. PIT may distort these decisions and the way how, is a central
consideration in determining the rate and structure of this tax.’ Different
empirical studies show that this tax tends to reduce incentives of people
to work in some cases and in other cases tends to have an adverse effect,
as it makes people feel poorer and serves as an induction to work more.
The extent, to which these effects eliminate each other, needs a very ac-
curate calculation in order to evaluate the right tax rate to be applied and
the impact on countries tax revenues.

High income countries have higher tax revenues and higher GDP per
capita (Clausing, 2007) related to middle or law income countries. A large
number of studies highlight the importance of an adequate tax system in
stimulating economic growth and reducing income inequalities, as chang-
es in the tax and benefit system have an immediate effect. Countries over
the years have debated the benefits and drawbacks of progressive taxation
over the flat-rate tax system. Literature on taxes shows a number of ad-
vantages and disadvantages of progressive taxation and flat-rate taxation
as well. The most often mentioned advantage of progressive taxation is
the positive effect on income distribution. According to Shapiro 1996, pro-
gressive taxation leads to much better fulfillment of the objective of social
justice, considering that the people with a low level of income are taxed less
than people with high level of income, which leads to the improvement of
the living conditions for the individuals at the bottom of the distribution.
Conessa and Crueger (2006) show that a progressive tax system enhances
an equal distribution of economic welfare.

Albanian tax system has undergone different fiscal reforms over
the years and both models, progressive taxation and flat-rate taxation have
been applied. The current tax regime in Albania is the progressive taxation,
set by the government by considering that individuals with low and medi-
um personal income are negatively affected and individuals that gain more
are favored by the previous flat tax. The flat taxation is considered as more

> Howell H. Zee, “PIT Reform: Concepts, Issues, and Comparative Country Developments,”
IMF Working paper 05 no. 87 (April 2005): 1-59.

Robert J. Shapiro, Why Fairness Matters: Progressive Versus Flat Taxes (Washington DC:
Progressive Foundation, 1996), 1-44.
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favorable for the middle layer of population, but Albania maintains a large
misbalance regarding the economic layers. Since individuals with low and
medium income make up for the majority of both public and private sector,
their contribution to the state budget revenues is greater. In Albania there
have been two positive effects by applying the progressive taxation: accord-
ing to official data, more than 300,000 employees are freed from the burden
and charges and more income are accumulated for the state budget. But
still, there are a lot of discussion related progressive taxation being fair.

4. An overview of fiscal legislation and tax law amendments
in Albania

The concept of the personal income tax, or the individual income tax, until
the early 1990s was not introduced in Albania yet. Personal income tax is
a new policy in the Albania of 90-s. This concept includes both individual
and corporate tax, but in this study, we are going to focus on individual
personal income tax.

Personal income tax policy has gone through several series of reforms
during 1991-2021, along with the reforms of democratic changes in Alba-
nia and it has become a progressively more important source of revenue
and a policy instrument in Albania’s fiscal taxation system.

Since 1992 with the initiation of adapting a fiscal regime after introducing
the first fiscal package in 1991, fiscal facilities were provided as an instru-
ment for promoting private enterprise, followed by a better comprehensive
legislation. Some of the fiscal facilities were: tax on profit exceptions; exemp-
tions from customs duties on investment goods; non-application of taxes on
dividend, etc. This fiscal regime has evolved periodically. It is consolidated
by Law No. 7786 dt.27.01.1994 meeting the threshold of 10,001ALL/month
on wages and the modernization of legislation by law 8438 dt.28.12.1998 has
followed. In the beginning of 1998, no tax relief is applied anymore. The new
fiscal legislation consisted on a unique income tax rate for all types of ac-
tivities at the rate of 30%, the average applied by OECD countries. The tax
on withholding dividend at the rate of 10% is applied for residents (15% is
applied for nonresidents). This rate of 10% is also applied to profit distribu-
tion, interest and payments on author’s right and royalties. This new fiscal
legislation also includes some deductible expenditure before profit calcula-
tions and taxation. On all machinery and equipment a depreciation rate of

134 Review of European and Comparative Law | 2022 Vol. 50, No. 3
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20% is applied. There is no evidence and calculation that proves the positive
effects of these fiscal changes or economical benefits. Effects of the imple-
mentation of the new fiscal policy have resulted in a significant increase in
the state budget revenues from VAT and personal income tax, while budget
revenues from economic and trade activity maintain the same descending
trends related to GDP.

A new threshold set above 14,000ALL/month on wages by law 8841
dt.11.12.2001 and frequent changes of threshold for progressive taxation
were applied since January 2008 (Table 1). A series of additional initiatives
took place as part of tax legislation changes and were finalized with the ap-
proval of a new fiscal package in the second half of 2007. Some of these
changes intended to stimulate business incentives and at the same time
generate more tax revenues. Such reforms consisted of the change from
a progressive to a 10% flat income (2007) and profit (2008) tax system ex-
cluding only law wages up to 30,000ALL/month by setting a threshold up
to 10,000ALL/month and no threshold was used for wages over 30,000ALL
(Albanian Ministry of Finance, 2008). All other exclusions and facilitations
under the old tax system were eliminated’. A new amendment made by
Law no. 107/2012, dt.15.04.2013 for all wages over 30000 ALL /month to
be taxed by 10% without exclusion rate was approved. The burden of ex-
emption from taxation of 0-10,000ALL for wages up to 30,000ALL also
changed in 0-30,000ALL in 2012.

Table 1. Personal Income tax in Albania during 2005-2007

Monthly wage from (ALL) to (ALL) %
0 14000 + 1% of the amount above 0
14000 + 40000 140 + 5% of the amount above 14000
40000 +90000 1440+ 10% of the amount above 40000
90000 +200000 6440+ 15% of the amount above 90000
200000 + And more 22940 + 20% of the amount above 200000

Source: Albanian Tax Law

7 Gerti Shijaku and Arlind Gjokuta, “Fiscal Policy and Economic Growth: The case of Alba-
nia,” Working Paper, no. 4(2013): 43.
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In 2014, Albania adopted the progressive tax system for the taxes on
personal income from employment with periodical amendments since De-
cember 2020 that is the last amendment in force. According to this system,
upon the increase of tax base is also increased the tax rate. Three divisions
are used for the calculation of personal income tax on wages and the rate of
tax applied is different for each one. In Table 2, is shown the wage margin
and tax rate in % for each division.

Table 2. Personal income from employment tax rate by division and calculation
in Albania

0 to 30,000 0%
30,001 to 150,000 13% of the gross amount over ALL 30,000
Above 150,000 ALL 15,600 plus 23% of the amount over ALL 150,000

Source: General Directorate of Taxation in Albania, 2021; Law 8438 dr.28.12.1998 (amended)

Actually, personal income tax in Albania is levied at a flat rate of 15%
on gross income, excluding 8% on dividends and employment income
which are progressively taxed at 0%, 13% and 23% as mentioned above.
There are also exemptions from taxation of several categories such as schol-
arships, pensions, etc. and an exemption for self-employed with a turnover
up to 8mln ALL.

As part of fiscal indicators of the state budget in Albania, Person-
al Income Tax revenues accounted for 9.4% of the total tax revenues in
2010, 9.2% in 2011 and approximately 9.8% during the last four years
(2018-2021) as shown in Table 3.

Considering these figures, personal income tax relative to total tax rev-
enues seems small in Albania but for developing countries and countries in
transition where personal income is a very small part of revenue compared
to developed countries, this is normal.

136 Review of European and Comparative Law | 2022 Vol. 50, No. 3
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Table 3. Fiscal indicators regarding consolidated budget of 2018-2021

In% In% In% In%
ITEMS 2018 | ool 2019 | Lol 2020 | LS| 2021 |
Personal 36,517 | 22% | 46,124| 27% | 41,080| 2.6% | 41,000| 2.4%
Income Tax (PIT)
Total tax 419333 | 25.7% | 426271| 254% | 408,045| 25.8% |442,153| 26.3%
revenue (TTR)
PIT/TTR in % 8.7% 10.8% 10.07% 9.7%

Source: Ministry of Finance, 2021

Tax policy role in macroeconomic management in Albania plays
an important role, for this reason the government is engaged in consider-
ing a new economic stimulus package that might include possible increase
of the threshold of taxable income. International practices of taxation have
been usually used as a significant guidance for past reforms in Albania®

5. Importance of tax management in a family budget

All changes of personal income tax law has an impact on family budget.
All budgets have almost the same components: income (monthly or annual
income from any reliable source), fixed expenses (necessary expenses for
the cost of living, including loan, rent, insurance, phone bills, etc.), varia-
ble expenses (cc payments, maintenance of car or property, groceries, etc.),
discretionary expenses (not necessary expenses such as for entertainment
purposes, eating at a restaurant or coffee at a bar) and personal financial
goals (left over for savings, pension funds, vacations, furniture). Personal
or family monthly budget is created by combining these elements. Fami-
ly budgets for a modest standard of living have seven components: housing,
food, child care, transportation, healthcare, other necessities such as cloth-
ing and entertainment, and taxes.

8 Agim Binaj, Ilir Binaj and Irini Limaj, “Personal Income Tax Policy Analysis: Albania
vs. United States,” Interntional Journal of Economics and Financial Issues, no 3(1) (2013):
42-49.
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Taxes management is important for two main reasons: First, taxes have
a budget impact, reducing it in 15% or more’, if we refer to high rates or
marginal rates of taxation on personal income and second, if we do not
manage them effectively, the amount to be paid to the state will be higher
than the obligation, this means less money for completing the aims and
needs of an individual. For these reasons, it is important to have knowledge
of the legislation and to take advantage of all the opportunities it offers
us, in order to not pay more than required. While doing a financial plan
for personal finances or family finances, everyone must be careful by eval-
uating every rule and law knowledge, in order not to conflict with fiscal
legislation and to use all the advantages and opportunities it offers, for not
paying more than required’.

Taxes have a significant effect on family incomes, so each family must
be careful to manage the taxable income, by reducing it according to al-
lowed deductible expenses. Families in general, do not have much infor-
mation on law changes and amendments, but there exist a lot of legislative
techniques to be adopted in order to avoid over taxation, which is a legal
form of reducing the taxable basis. This needs a lot of knowledge of fis-
cal code and adopted rules on personal income taxation. Avoiding taxes,
means a reduced tax payment to state budget and more available money to
spend, to save or to invest'' by families, in order to increase their standard
of living. Considering the opportune cost or the marginal rate of taxation,
families can use better their income. Every family budget is influenced by
the income of a family, the size and the composition of the family, occupa-
tion of family members, family goals, socio-economic status of the family,
intercity differences and rewarding employment. In many countries, in or-
der to calculate the taxes to be paid, you have to take into consideration

°  Article no. 4 on “Income Sources’, of Law No. 8438 date 28 December 1998 on “Income

Tax” in Albania, Official Journal of Albanian Republic, No. 154, as amended.

Arthur J. Keown, Personal finance-turning money into wealth, Seventh edition (Boston: Pear-

son, 2016), 101-120.

" Long term investment in pension funds, considering the time value of money, making
a good profit in the long term, even the amount is limited to 200,000 ALL, according to
Albanian Law No. 8438 dated 28 December 1998 on Income Tax (changed) and Albanian
Law No. 10 197, dated 10.12.2009 on Voluntary Pension Funds.
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the marital status of an individual, because taxation differs when you are
single, you are married or you have a family, divorced with children to take
care of, widow/ widower, aged, with health problems or limited liabilities,
among which single persons pay higher taxes than all the other categories.

In Albania, an independent taxation system is applied, where the in-
dividual is the basic unit of taxation and is taxed on the basis of his or her
income independently of marital status.

Every year INSTAT makes a survey for calculating the incomes and
the standard of living in Albania. This statistical survey is carried out at
the household level and gives an overview of the socio-economic situation of
the Albanian households. The last publication of the survey for 2020 shows
the situation in Albanian families. If we refer to the most recent official statis-
tical data of INSTAT, in 2018, the average monthly consumption expenditures
of a household composed of 3.7 persons on average are 75,935 ALL. The es-
timation of the monthly average consumption expenditure of the house-
hold, in 2018 is 3.5 percent higher than in 2017 while in 2019 are 82,235
ALL, which is 5,6% higher than in 2018". The growth of consumer prices
in 2019 is 1.4% compared to 2018. In 2020, the average monthly consump-
tion expenditures of a household composed of 3.6 persons on average are
83,475 ALL. The estimation of the monthly average consumption expendi-
ture of the household, in 2020 is 1.5 percent higher than in 2019. The growth
of the consumer prices recorded in 2020 compared to 2019 is 1.6 percent.

Households with 5+ members

olds wi members

Households with 3 members

Households with 2 members

———Households with one person

Figure 1. Monthly consumption expenditures, by household size INSTAT 2021
Source: INSTAT, 2021

2 Albanian Institute of Statistics. “Household Budget Survey, 2020”, INSTAT (2021): 1-11.
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These figures show that monthly consumption expenditures have
a positive trend over the years, which is partly connected to the inflation.
Considering the trend of the monthly mean equivalised disposable income
per capita in Albania during the same years, the figures show that these
incomes positive growth makes less than 8% related to each previous year
(Table 4), same as average middle wage trend during recent years (Table 5).

Table.4 Monthly mean equivalised disposable income

24.526 26.144 27.849 30.169

Source: INSTAT, 2021 (Income and Living Conditions Survey 2017, 2018, 2019, 2020)

Table 5: Average gross monthly wage per employee and approved minimum wage,
2018-2021(in ALL)

Average monthly wage per employee 52,312 52,376 53,787 57,182

Approved minimum wage 24,000 26,000 26,000 30,000

Source: INSTAT, 2021

Household structure of budget has more spending related to physio-
logical needs, as food, clothing, etc. (Table 4).

Table 6: Household budget structure by the 12 main groups of consumption

Food and non-alcoholic

41.6 | 413 | 447 | 441 | 452 | 487 | 443 | 494 | 47.6
beverages

Alcoholic beverages, tobacco | 3.7 3.7 3.4 35 34 3.5 3.6 4.2 43
Clothing and footwear 46 | 52 | 42| 43| 48| 49| 51| 54| 62
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Housing, water, electricity, | 1, | 101 | 103 | 109 | 102 | 103 | 102 | 90 | 74
gas and other fuels
Furnishing, household
equipment and routine 6.9 6.7 6.3 4.8 5.0 4.8 54 | 49 5.9
maintenance of the dwelling
Health 54 4.3 4.1 39 34 3.6 4.8 2.7 4.1
Transport 6.2 59 6.6 7.2 6.3 6.8 6.8 57 6.2
Communication 3.7 3.7 35 34 33 3.0 33 35 29
Recreation and culture 2.8 38 | 26 30 | 3.0 2.9 3.1 2.3 3.1
Education 3.1 3.1 3.0 39 4.4 2.1 4.2 2.0 1.7
Restaurants and hotels 56 | 49 | 46 50 | 44 | 36 3.2 5.0 5.0
Miscellaneous goods and 63| 73| 67| 61| 65| 58| 60| 58| 55
services
Total 100.0 | 100.0 | 100.0 | 100.0 | 100.0 | 100.0 | 100.0 | 100.0 | 100.0
* Household Budger Survey

** HBS 2018 data are revised due to methodological changes

As people have more basic needs, the living standards of people tend to
rise if they live with other people. When they pool resources or share goods
and services, the cost per individual of a given lifestyle is lower. But this is
not true when couples have children, because they have additional cost for

raising them. Expenses rise as family size increases.

Table 7: Household monthly consumption expenditures, by household type

One person 46,150 | 48,417 | 47,529 | 39,003 | 36,935 | 36,876 | 36,192 | 31,397 | 26,308
Adult with children | 69,419 | 68,650 | 68,152 | 55,795 | 55,485 | 61,093 | 50,308 | 49,821 | 43,973
Twoadults without | o et o3 oe | 6a419| 60,329 | 55,025 | 57,909 | 52,938 | 44,844 | 46,456
children

Two adults 86,270 | 85,413 | 81,607 | 74,218 | 74,000 | 73,727 | 74,408 | 63,400 | 67,744
with children
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Household Viti / Year

e 2020 | 2019 |2018| 2017 | 2016 | 2015 | 2014 | 2009 | 2007

Three or more adults
without children

92,108 | 90,309 | 84,818 | 81,829 | 84,376 | 75,819 | 76,570 | 78,054 | 77,411

Three or more adults

. . 99,376 | 95,451 | 88,110 | 82,669 | 86,552 | 82,611 | 81,016 | 77,702 | 81,916
with children

Source: INSTAT, 2021

Considering all we mentioned above, with the inflation, the low aver-
age monthly wage growth and the tendency of increasing expenses, along
with the government policy for social welfare, there is a need for good man-
agement of taxable income of a family, as personal income taxes make up
to 23% of monthly income and this has an impact in decreasing people’s
standard of living.

5. Conclusion

Determining the appropriate level of personal income taxation in Albania
is one of the most difficult challenges the governments have dealt with for
decades and this is confirmed by the continuous law amendments over
the years. Still, there are a lot of debates related personal income tax rates
being right. Considering the law in force, we can see that employment tax
rates go to the highest level of income taxation, at a rate of 23% on payroll,
while small business is taxed 0-5%, dividend is taxed at a rate of 8% and
other business taxes do not exceed 15%. We can see that resources are not
better distributed in terms of equality in general, but only among law and
high wages employees. A flat tax system, compared with the progressive sys-
tem, is not right as well. This system is not in favor of the individuals with
low and medium personal income and favors individuals that earn higher
wages. Since individuals with low and medium income make up for the ma-
jority of both public and private sector, then their contribution to the state
budget revenues is greater. Progressiveness should be more moderate in or-
der to avoid or minimize artificial changes and formal wage cuts. Those who
respect the progressive payroll tax are mainly state-owned entities and large
taxpayers such as banks, insurance companies, multinational companies,
large manufacturing and commercial companies, while there are many oth-
er companies of small or medium size, which do not declare all employees
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or the real level of wages, working in informality. The government should
review the tax rate as the personal income tax on employees is much high-
er than the business tax rate. The government must consider the change
of tax burden from the point of view of the most affected people, because
a low burden can be accompanied with a decrease of motivation of people
to work for more money or to save more money, as the taxes to pay grow.
The fair distribution of tax burden must be central to taxation policy and
the solution is the finding of an optimal tax system to have social welfare
for the citizens on one hand and to fight demoralization on the other hand.
The more taxes an employee pays, the lower the disposable income to cover
the expenses. This creates a negative impact in the standard of living and
the economic growth as a consequence.
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1. Introduction

Abstract: The real estate acquisition tax as a property transfer
tax was part of the system of taxation of the Czech Republic un-
til 25 September 2020." It was a traditional historical tax form-
ing a complementary element of the system of taxation. Since
1993, it was part of the system of taxation as a real estate transfer
tax. As of 1 January 2014, due to the recodification of private law,
extensive tax reform came into effect, the scope of which was
unprecedented since the 1990s. As a result, a new tax was intro-
duced by the Statutory Measure of the Senate No. 340/2013 Coll,,
namely the real estate acquisition tax, which replaced the former
real estate transfer tax. The new tax regulation preserved the tax-
ation of real estate transfers upon payment in the form of the ac-
quisition of immovable property, reflecting the changes brought
about by the recodification of private law and by the new Busi-
ness Corporations Act. It redefined the taxpayer entity, reduced
the administrative complexity of tax administration, including
cases of mandatory submission of expert reports for the purpose
of determining the tax base, and updated the cases of exemption
from the real estate acquisition tax.

The real estate acquisition (transfer) tax is categorized as a so-called
transfer tax, which is usually classified in tax theory as a direct property

! Abolished by Act, Coll. 2020, No. 386 with effect from 26 September 2020.

This is an open access article under the CC BY license —®
ISSN 2545-384X (Online) @ 37



Petra Hrubd Smrzova

tax. Direct taxes in the Czech Republic are divided into taxes of the income
type, represented by the income tax (Act No. 586/1992 Coll., as amended),
and taxes of the property type, which currently include the real estate tax
(Act No. 338/1992 Coll., as amended). For practical reasons, property taxes
also include the road tax?, which is not a typical property tax, although it re-
sembles it in particular in the tax technique used (Act No. 13/1993 Coll., on
the Road Tax, as amended).

Transfer taxes are imposed on the transfer of property, i.e. property “in
motion”, where there is a change in ownership, and it is not decisive wheth-
er it is a transfer or a transition of ownership. The most common cases are
sale, inheritance, and donation. However, taxes also apply in the case of
exchange, dispossession, etc.

One of the main reasons for the existence of transfer taxes is the stabil-
ity of their revenues. The collection of these taxes is almost independent of
the economic cycle.

The aim of the article is a legal analysis of the real estate acquisition tax,
including an answer to the question whether the real estate acquisition tax
has its place in the system of taxation or not. The time-period examined
is 1918-2022. The work was based primarily on the relevant legislation.
In terms of methodology, the methods of comparison, description and le-
gal analysis were used.

2. Real estate transfers de lege historia

The Czechoslovak state was established in 1918 on the ruins of Austria-Hun-
gary by Act No. 11/1918 Coll. of Acts and Regulations, on the establishment

Michal Radvan et al., Financni prdvo a financni sprava - berni pravo (Brno: Masaryko-
va univerzita, 2008), 369; similarly: Milan Bake$, Marie Karfikovd, Petr Kotab and Hana
Markova et al., Financni pravo (Praha: C. H. Beck, 2012), 241; Petra Hruba Smrzova and
Petr Mrkyvka. Finanéni a dasiové pravo (Plzett: Ale§ Cenék, 2020), 351; Petra Hruba Sm-
rzova et al., Dariové pravo de lege lata (Plzen: Ale§ Cenék, 2022), 102. In contrast, compare
with: Alena Vancurovéa and Lenka Lachova, Dariovy systém CR 2018 (Praha: Vox, 2018),
267; See also the judgment of the Supreme Administrative Court of 18 May 2006, ref. no. 2
Afs 101/2005-67, where the road tax regulated by Act on the Road Tax, Coll. 1993, No. 16,
constitutes a direct property tax. This means, inter alia, that taxation occurs regardless of
whether or not the vehicle in question was used in the tax period.
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of an independent Czechoslovak state. This Act adopted the tax regulations
still in force, including the system of taxation®.

The real estate transfer in Czechoslovakia* was first regulated by Act
No. 74/1901 (Imperial Code) of 18 June 1901, on fees on the transfer of
property, in its provisions of §§ 1-10. This Act remained in force until 1957,
when it was abolished on 1 July 1957 by Act No. 26/1957 Coll. on notarial
fees, which introduced, inter alia, a notarial fee on the real estate transfer.

The real estate transfer fee was regulated in the provisions of §§ 11-13
of Act No. 26/1957 Coll., which also regulated inheritance and gift tax-
es, and charges imposed on legal acts performed. The real estate transfer
fee was imposed on immovable property which was in personal or pri-
vate ownership and was transferred upon payment to other persons, or
was transferred by sale or by granting a right of access in execution pro-
ceedings, by dispossession or by prescription. The real estate transfer fee
was also payable if the real estate was transferred mainly upon payment
from personal or private ownership to socialist ownership. The transfer
(transition) of temporary buildings and the establishment and transfer
(transition) of the right to build were regarded as a transfer (transition)
to ownership of the real estate. For the purposes of chargeability, the price
of property transferred between the same persons in the one-year period
preceding the last transfer was aggregated. The real estate transfer fee was
payable by the transferee, the transferor and the transferee’s successor in
title to the transferred property. This was also applied, mutatis mutandis, if
the immovable property was transferred by sale in execution proceedings.
In the case of real estate transfer into socialist ownership, the fee was paid
by the transferor. If the real estate was transferred by granting a right of ac-
cess in execution proceedings, by dispossession or by prescription, the tax
was paid by the transferee as well as the successor in title to the property
transferred, unless the transferee was a socialist legal person. Where two
or more persons acquired or transferred the real estate together, they had

3 More on that in: Petra Janosikova,“The Tax System in the Czech Republic and Its Trans-

formation in the 20" and 21* Centuries,” in System of Financial Law: System of Tax Law:
Conference Proceedings, ed. Michal Radvan (Brno: Masaryk University, 2015), 89-109.

*  More on that in Marek Stary et al., Déjiny dani a poplatkii (Praha: Havli¢ek Brain Team,
2009); Frantigek Picmaus et al., Dané, odvody a poplatky v CSSR (Praha: Nakladatelstvi
technické literatury, 1985).
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the duty to pay the fee jointly and severally. However, the fee payer did not
have the duty to pay more than the value of the share acquired or trans-
ferred. The fee was calculated on the general (selling) price of the property
transferred and its accessories. In the event of exchange, the fee was calcu-
lated on the price of one of the properties exchanged; if they were not of
the same value, it was calculated on the price of the property which was of
a higher value. The rate of the fee was set at between 6% and 13% of the fee
base. For transferees closely related to the transferor, the fee rate was set at
between 1% and 5% of the fee base. For privately owned real estate, the rate
of the fee was 2% higher. The fee was accessed by the state notary office and
was payable until the registration of the transfer of the property (entry in
the tax register). Act No. 26/1957 Coll. was abolished on 1 April 1964 by
Act No. 24/1964 Coll. on notarial fees, which, like the previous Act, regu-
lated the notarial fee on real estate transfer in addition to the notarial fee on
inheritance, donation and legal acts performed.

The notarial fee on real estate transfer was regulated in the provisions
of §§ 6-10 of Act No. 24/1964 Coll., on notarial fees. The fee was levied
for the transfer (transition) of ownership of the real estate upon payment.
If two properties were exchanged, the transfer of both properties was con-
sidered to be one transfer. The fee was levied on the transfer of the property
on which the fee was higher. If the property was acquired from or into so-
cialist ownership, no fee was levied. The base of the fee was the payment for
the property. The fee rates were set by secondary legislation provisions® at
between 6% and 13% of the fee base. If the previous owner of the property
and its acquirer were closely related and if the acquisition of the property
was not by dispossession or if the property acquired had not been sold
in execution, the fee rate was set at between 1% and 5% of the fee base.
The rates of the fee on the real estate transfer from or to private ownership
were 3% of the fee base higher. For other transfers, a general rate of 6%
to 13% was applied. The fee was paid by the transferor and guaranteed by
the transferee. If the acquisition was by dispossession or by sale in execution,
the fee was paid by the transferee. Where the fee was levied on the transfer

> Decree of the Ministry of Finance, Coll. 1964, No. 25, implementing the Act on Notarial
Fees, as amended, namely Decree of the Ministry of Finance of the Czechoslovak Republic,
Coll. 1972, No. 30 and Decree, Coll. 1958, No. 74.
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of two properties exchanged, the transferor and the transferee paid the fee
jointly and severally. The transferor and the transferee had a duty to notify
the competent state notary office within fifteen days of the date on which
they were notified of the transfer. They did not have that duty if the transfer
was by registration of the contract, by dispossession or by sale of a property
in execution of a judgment. In the case of late notification, a penalty of 1%
of the fee for each month of delay was provided for by law.

Act No. 146/1984 Coll., on notarial fees, repealed the previous Act as
of 1 January 1985. An implementing Decree of the Ministry of Finance
No. 150/1984 Coll., as amended by Decree No. 237/1990 Coll. and Decree
No. 153/1992 Coll., was also issued. The notarial fee on the transfer and
transition of the real estate was regulated in the provisions of Sections 8-11
of Act No. 146/1984 Coll. The subject of the fee was the transfer or tran-
sition of ownership of the real estate upon payment and the transfer of
the right of personal use of land upon payment. Where immovable proper-
ty was exchanged, the mutual transfers were deemed to constitute a single
transfer. The fee was levied on the transfer of the property on which the fee
was the highest. The base of the fee was the ascertained price. The rate was
progressive and depended on the degree of relationship between the trans-
feror and the transferee. Act No 201/1990 Coll. added further provisions
to the Act on Notarial Fees, in particular concerning fee exemptions
and the division of persons for fee purposes. The rate ranged from 1%
to 20%. The transferor was the fee payer and the transferee was liable for
the fee. Where the acquisition was of property sold in execution, the fee was
paid by the transferee. If the fee was levied on the transfer of the properties
exchanged, the transferors as well as transferees had the duty to pay the fee
jointly and severally. Both the transferor and the transferee were subject
to a reporting duty to the competent state notary office within 15 days
from the date on which they were notified of the transfer of the property.
They did not have this duty if the property transfer was by registration of
the contract or by sale of the property in execution of a judgment. If the
transfer was not notified in time, the fee payer had to pay a penalty of 0.5%
of the fee for each new month of the delay.

As of 1 January 1993, the notarial fee on the transfer of immovable
property was replaced by a classic tax, namely the real estate transfer tax,
which was regulated together with the inheritance and gift taxes in Act
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No. 357/1992 Coll., on Inheritance Tax, Gift Tax and Real Estate Trans-
fer Tax. This regulation, as amended and supplemented, was in force until
31 December 2013.

In most cases, the taxpayer of the real estate transfer tax was the trans-
feror. The transferee was the guarantor. In the case of acquisition of im-
movable property by inheritance, execution of a judgment, prescription,
insolvency proceedings following an insolvency decision or on the basis of
a contract for the secured transfer of rights, the taxpayer was the acquirer.
For tax purposes, the exchange of real estate was treated as a single trans-
fer and the property of higher value formed the base. The subject-matter
of the tax was the transfer upon payment or transition of ownership of
real estate, the settlement and distribution of divided co-ownership and
the mutual exchange of immovable property. In principle, the tax base was
the price of the property ascertained in accordance with the special regula-
tions in force on the date of acquisition of the property, even if the agreed
price was lower than the ascertained price. For some transfers, the tax base
was determined specifically, either according to the price set by the special
regulation in force on the date of acquisition of the property under a finan-
cial lease agreement followed by the purchase of the leased property, or
according to the actual price in the case of a transfer of real estate owned
by a local self-governed authority or in the case of auction and execution
of judgment, or according to the value determined by an expert report.
The tax rate was uniform, proportional and linear, initially 3%, but later
increased to 4% from 2013. The taxpayer had the duty to file a tax return by
the end of the third month following the calendar month in which the en-
try in the Land Register was registered. Taxpayers also had the duty to cal-
culate and pay the tax themselves by the deadline for filing the tax return.

3. Real Estate Acquisition Tax versus Real Estate Transfer Tax

The real estate transfer tax was regulated in Act No. 357/1992 Coll., on In-
heritance, Gift and Real Estate Transfer Tax, as amended.

On 1 January 2014, the new Civil Code (Act No. 89/2012 Coll.)
came into effect. On 9 October 2013, the Statutory Measure of the Sen-
ate No. 340/2013 Coll. on the Real Estate Acquisition Tax was adopted.
The President of the Republic signed it on 17 October 2013. The first ses-
sion of the newly established Chamber of Deputies of the Parliament of
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the Czech Republic, which took place on 25-27 November 2013, con-
firmed the validity of this statutory measure through ratification. The Stat-
utory Measure of the Senate on the Real Estate Acquisition Tax®, compris-
ing 59 sections and abolishing or amending 51 acts, came into effect on
1 January 2014.

The main objective of this Statutory Measure of the Senate was to take
into account the extensive changes in the area of private law introduced
by the new Civil Code and to adapt the existing regulations of the real es-
tate transfer tax to this new regulation. In particular, it was a response to
the introduction of the principle of “superficies solo cedit” and to the cre-
ation, modification or renewal of certain private law institutions, in par-
ticular, of the right to build, trust funds, property contributed to a com-
pany and changes in co-ownership. In relation with the above changes,
Act No 357/1992 Coll. on the Inheritance Tax, Gift Tax and Real Estate
Transfer Tax, as amended, was abolished and inheritance and gift tax were
transformed into the income tax mode.

Act No. 357/1992 Coll. has been amended 52 times in the last twenty
years’. The first amendment was from the period when the Act had not yet
come into effect.® Approximately 491 court decisions can be found on this

¢ More on that in Eva Zemanova and Vaclav Toman, Zdkonné opatieni Sendtu o Dani z nabyti
nemovitych véci (Praha: Wolters Kluwer CR, 2015) or in Vladimir Pelc, Dari z nabyti nemo-
vitych véci (Praha: Leges, 2014).

7 Act on Inheritance, Gift and Real Estate Transfer Taxes, Coll. 1992, No 357 has been amended
many times by the following regulations (52 in total): Act, Coll. 1993, No. 18; Act, Coll. 1993,
No. 322; Act, Coll. 1994, No 42; Act, Coll. 1994, No. 72; Act, Coll 1994, No. 85; Act, Coll. 1994,
No. 113; Act, Coll. 1995, No. 248; Act, Coll. 1996, No. 96; Act, Coll. 1997, No. 203; Act, Coll.
1997, No. 151 and 227; Act, Coll. 1998, No. 169; Act, Coll. 1999, No. 95; Act, Coll. 2000, No. 27;
Act, Coll. 2000, No. 103; Act, Coll. 2000, No. 364; Act, Coll. 2000, No. 132 and 340; Act, Coll.
2001, No. 120; Act, Coll. 2001, No. 117; Act, Coll. 2002, No 148; Act, Coll. 2002, No. 198 and
320; Act, Coll. 2003, No. 420; Act, Coll. 2004, No. 669; Act, Coll. 2005, No. 342; Act, Coll. 2005,
No. 179; Act, Coll. 2006, No. 245; Act, Coll. 2006, No. 230; Act, Coll. 2006, No. 186; Act, Coll.
2007, No. 270; Act, Coll. 2007, No. 261 and 296; Act, Coll. 2008, No. 476; Act, Coll. 2009,
No. 215; Act, Coll. 2009, No. 281; Act, Coll. 2010, No 199 and 402; Act, Coll. 2011, No. 30;
Act, Coll. 2011, No. 466; Act, Coll. 2011, No. 351; Act, Coll. 2011, No. 375; Act, Coll. 2011,
No. 428 and 457 and 458; Act, Coll. 2012, No. 275 and 396 and 399 and 405 and 500 and 503.

8 Act, Coll. 1993, No. 18, of 21 December 1992 amending and supplementing Act, Coll. 1992,
No. 357 of the Czech National Council on Inheritance Tax, Gift Tax and Real Estate Trans-
fer Tax.
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Act and an application was filed with the Constitutional Court by the Su-
preme Administrative Court to repeal the provisions in the Act related to
the real estate transfer tax. However, the Constitutional Court rejected this
application for repeal’. The subject of the tax was the transfer or transition
of ownership of immovable property upon payment in the civil law sense,
i.e. of land or a building as a thing connected to the ground by a fixed foun-
dation in the legal sense', or a flat or non-residential space as a unit under
the Act on Ownership of Flats''. The taxpayer was usually the transferor
(seller) and the transferee was the guarantor. In special cases, the taxpayer
was the transferee, in the case of an exchange the transferor and the trans-
feree jointly and severally, and in the case of a community of property, each
spouse half and half. The tax base was the price negotiated or ascertained
in accordance with Act No. 151/1997 Coll., on the Valuation of Property,
as amended, and always the higher one. The tax was 4% of the tax base.
The tax exemptions were extensive, e.g. new buildings and contributions to
the registered capital of companies and cooperatives were exempted.

The new real estate acquisition tax regulation '* basically preserved
the existing definition of the taxpayer. In the case of ordinary transactions
based on sale and exchange contracts, the transferor remained the taxpay-
er, with the transferee, as in the old regime, being the guarantor. Howev-
er, the parties to the contract were now allowed to choose the purchaser as
the taxpayer in those cases, but the purchaser would not be the guarantor of
the tax. This, however, required an active agreement of the contracting par-
ties. In the absence of such an agreement, the taxpayer was, as under the old
rules, the seller. In other cases where the purchaser was the taxpayer under

°  The Judgment of the Constitutional Court of the Czech Republic of 21 April 2009, file
No. PL. US 29/08.

10 Section 119, Act on Civil Code, Coll. 1964, No 40.

" Act on the Ownership of Flats, Coll. 1994, No. 72.

More on that in: Petra Janosikova and Radka MacGregor Pelikdnova, “The Danube Dynam-
ics of Elevation of Real Estate Transfer Tax,“ Danube: Law, Economics and Social Issues Review
44, no. 4(1917): 191-206; Petra Janosikova and Radka MacGregor Pelikanovd, “The Heter-
ogenous Diversity of the Real Estate Transfer Tax in the EU,“ in Contemporary Trends and
Challenges in Finance, ed. Krysztof Jajuga, Lucjan Orlowski and Karsten Stachr (Cham:
Springer, 2017), 247-255; Petra Janosikovd, ,,Dan z ptevodu nemovitosti versus dan z nabyti
nemovitych véci,“ in Nadéje pravni védy Bykov, ed. Vilém Knoll, Katefina Buresovd, Katefina
Gvardova, Patrik Kurz and Zuzana Martinkova (Plzen: Ales Cenék, 2017), 403-408.
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the old real estate transfer tax regime, the purchaser was also the taxpayer
under the new Statutory Measure of the Senate on the Real Estate Acquisition
Tax. It was easier for the tax authorities to collect the tax from the acquirer
of ownership. Purchasers were more motivated to pay the tax. They were
known to the tax administrator at the time of the tax proceedings, as they
were recorded in the Land Registry as the owner and usually used the im-
movable property. In the event of non-payment of the tax, it was possible to
enforce the tax by selling the immovable property owned by the purchaser.

In order to ensure continuity with the new Civil Code, which changed
the concept of immovable property, the right to build was also newly sub-
ject to tax if it was acquired upon payment, since under the new Civil
Code this right in rem is considered an immovable property. The subject of
the tax was the acquisition of immovable property upon payment, not just
the transfer. It was an acquisition tax. The subject of the tax was not only
the acquisition of the right to build but also its extinction. Other rights in
rem, such as security interests or easements, were not subject to taxation.
The acquisition of immovable property by prescription, by the acquisition
of immovable property in a trust fund and by the acquisition of a building
built illegally on someone else’s land were newly subject to taxation.

Acquisition of the right to immovable property through land improve-
ments, transformations of business corporations or acquired as compensa-
tion for dispossession was excluded from the subject of the tax. A mutual
donation between two or more entities was treated as a purchase or exchange
for the purposes of the real estate acquisition tax. The reason was to prevent
circumvention of the law by simulating two donations where they were in
fact transfers upon payment. Thus, in the case of an exchange, both acqui-
sitions of ownership of immovable property were now subject to taxation.

The Statutory Measure of the Senate reduced the number of cases in
which the preparation of an expert report determining the ascertained
price and its mandatory submission by taxpayers to the tax administrator
was necessary for the determination of the tax base. An expert report was
not required, in particular, for transfers of immovable property intended
for housing, recreation and garages. For transfers of immovable property
which formed part of commercial property, the duty to submit an expert
report was maintained. The cost of the mandatory expert report was now
a tax-deductible expense reducing the tax base.
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The provision defining the tax base was also changed. The tax base was
newly defined as the acquisition value, which could be reduced by the ex-
penses demonstrably incurred for an expert report, but only in cases where
the report was required as a mandatory attachment to the tax return. If the
expert report was not a mandatory attachment to the tax return, only the ac-
quisition value formed the tax base. The acquisition value could be the ne-
gotiated price, the comparative tax value, the ascertained price or the special
price. For the purposes of determining the tax base, unlike the previous reg-
ulation, the negotiated price was not in all cases compared with the ascer-
tained price according to the valuation regulations, but if the taxpayer chose,
the negotiated price (the price agreed between the seller and the buyer) was
compared with the so-called comparative tax value. For these purposes,
the comparative tax value meant either 75% of the so-called guideline value
or 75% of the ascertained price (the price according to Act No. 151/1997
Coll., on the Valuation of Property). The guideline value was a figure es-
tablished by the tax administrator, based on the prices of immovable prop-
erty at a given place and time, taking into account the type, purpose, loca-
tion, condition, age, equipment and structural and technical parameters of
the real estate. The procedure for calculating the guideline value was set out
in Ministry of Finance Decree No. 419/2013 Coll., implementing the Stat-
utory Measure of the Senate on the Real Estate Acquisition Tax. However,
taxpayers were still allowed to have an expert report prepared if they wished.
In such a case, for the purposes of determining the tax base, the comparison
of the negotiated price against only 75% of the ascertained price stated in
the expert report was now used. Simply stated, the tax base in cases where no
expert report was required was the negotiated price, unless it was more than
one third lower than the so-called guideline value, which essentially repre-
sented the normal price at that place and time. If the negotiated price was
more than one third lower, the tax base was set at 75% of the guideline value,
i.e. the normal price. In certain specific cases, in particular auctions, insol-
vency, sales of real estate in relation to inheritance, and contributions of real
estate to business corporations, a special price was ascertained for the de-
termination of the tax base. This could be, for example, the price of the im-
movable property obtained by auction, the price stated in the memorandum
of association when the immovable property was contributed to a company,
cooperative or limited company, the price determined by an expert when

154 Review of European and Comparative Law | 2022 Vol. 50, No. 3



Real Estate Acquisition Tax versus Real Estate Transfer Tax in the Czech Republic. Past or Future?

valuing a non-capital contribution, or the price obtained by selling the im-
movable property in relation to insolvency or inheritance. If a specific price
could be determined, the acquisition value was exclusively that price.

The possibility of applying the tax exemption was newly extended for
all first acquisitions of the ownership right upon payment to new flats and
dwelling houses, including the land of which they were part, if the first
transfer took place within five years from the date from which the new
building could be used according to the Building Act, which meant from
the date of the occupancy permit issue, or from the date on which 30 days
from the notification of the commencement of using the building had
passed, unless the building control authority prohibited the use. In the pre-
vious regulation, this exemption was not conditional on meeting the time
test, but on the fact that the building had not yet been used. However, prov-
ing or verifying that this condition had been met or breached was very
administratively complicated and time-consuming. Therefore, all first ac-
quisitions of specified immovable property upon payment made within
the above-mentioned time period were now exempted. The first transfers
upon payment of a dwelling in a new building or a dwelling resulting from
an extension, addition or alteration were also exempted. This exemption
was no longer conditional, as before, on the transferor being engaged in
the business of building or selling flats. In practice, this meant that all first
transfers of immovable property used for residential purposes were ex-
empted, provided that the above-mentioned time test was met at the time
of transfer. The Statutory Measure of the Senate eliminated the double tax-
ation of finance leases, as it included an exemption for the acquisition of
immovable property used under a finance lease agreement by its user at
the end of the lease relationship. Before this Measure, finance leases were
subjects to double taxation. Firstly, on the acquisition of the leased property
by the leasing company and secondly, on the termination of the finance
lease and transfer of ownership of the property to the lessee. In the new
legislation, the exemption for transfers and transitions of ownership of
immovable property in the context of privatisation of state property was
abolished due to redundancy, as well as the exemption for contributions to
business corporations and cooperatives.

The tax rate remained at the same level as in the previous regula-
tion, i.e. 4% of the tax base. The deadline for filing the tax return was also

Review of European and Comparative Law | 2022 Vol. 50, No. 3 155



Petra Hrubd Smrzova

the same. As before, the tax return was submitted within three months of
the end of the calendar month in which the entry of the ownership right in
the Land Register was made. Unlike the previous regulation, the tax calcu-
lation was carried out by the tax administrator. In the tax return, the tax-
payer simply calculated the tax, provided the data necessary to determine
the guideline value of the immovable property and calculated the advance
tax payment of 4% of the negotiated price. The calculated advance payment
was rounded up to the nearest whole crown and was payable on the last day
of the period for filing the tax return. If the tax authority accessed a high-
er tax than the advance payment, the arrears were due within 30 days of
the receipt of the payment assessment.

Overall, the scope of documents that taxpayers were required to at-
tach to their tax returns was limited. Mandatory attachments to the tax
return no longer had to be notarised, but could be attached as plain paper
copies or electronically. Simplification was also introduced for the sale or
exchange of immovable property to the community property of spouses.
Under the new regulation, each spouse no longer filed a tax return, but they
became joint and several taxpayers. Thus, the tax was declared and paid by
either of them and, if neither of them paid the tax, the tax office could claim
the tax from either of them.

All tax duties and rights related to real estate acquisition tax arising
prior to the effective date of the Statutory Measure of the Senate were gov-
erned by the old regulation, Act No. 357/1992 Coll., as amended, until
the effective date of the new regulation.

The Statutory Measure of the Senate regulating the real estate acqui-
sition tax was amended twice during its existence, by Act No. 254/2016
Coll. and Act No. 264/2019 Coll. The fundamental change was the provi-
sion on the taxpayer, who, since 1 November 2016, was only the acquirer of
the ownership right to immovable property. The real estate acquisition tax
was abolished by Act No. 384/2020 Coll. Since 26 September 2020, this tax
has no longer been part of the Czech system of taxation.

The aim of the new real estate acquisition tax regulation, which re-
placed the real estate transfer tax, was primarily to reduce the administra-
tive burden on taxpayers and tax administrators, increase the efficiency of
tax collection, shorten the tax procedure and make the tax easier to enforce.
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4. Real Estate Acquisition Tax and the Efficiency of Its Collection

The collection of real estate acquisition tax in the Czech Republic was en-
sured by a system of financial bodies". The proceeds of the tax went to
the state budget. The following table shows the state budget revenues that
were generated from the collection of the real estate transfer tax and the real
estate acquisition tax, including their yield, which is an indicator of the tax
administrator’s success.

Table 1 — The Development of total real estate transfer tax collection and total real
estate acquisition tax collection in the Czech Republic (in millions of CZK)

Year Tax Collection Stipulated Yield (%)
2007 Real estate transfer tax 9,774 8,993 109.4
2008 Real estate transfer tax 9,950 10,106 98.5
2009 Real estate transfer tax 7,809 7,936 96.3
2010 Real estate transfer tax 7,453 7,299 102.1
2011 Real estate transfer tax 7,362 6,900 106.7
2012 Real estate transfer tax 7,660 7,365 104
2013 Real estate transfer tax 8,894 8,581 103.6
2014 Real estate transfer tax 3,686 4,607 80
2014 Real estate acquisition tax 5,600 3,506 159.5
2015 Real estate acquisition tax 10,982 10,297 106.7
2016 Real estate acquisition tax 12,696.6 12,2119 104
2017 Real estate acquisition tax 12,478.5 13,411.5 93
2018 Real estate acquisition tax 13,572.6 14,028.6 96.7
2019 Real estate acquisition tax 13,846.6 14,047.4 98.6
2020 Real estate acquisition tax 2,796.4 4,188.6 66.8

Source: In-house processing - data taken from the Financial/Tax Administration

of the Czech Republic (2011-2020)".

3 Act on the Financial Administration of the Czech Republic, Coll. 2011, No 456, as amend-
ed, establishes a system of financial bodies whose primary objective is to administer taxes
and charges and other similar payments/monetary performance. The bodies of the Finan-
cial Administration of the Czech Republic are administrative offices and organisational
units of the State. Only the General Financial Directorate is an accounting unit. The other
bodies, the Appellate Financial Directorate, the Specialised Financial Office and the Finan-
cial Offices, are internal organisational units of the General Financial Directorate.

Financial Administration of the Czech Republic, Information on the activities of the Finan-
cial Administration of the Czech Republic in 2020, accessed June 10, 2022, https://www.
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Table 2 — Share of real estate transfer tax/real estate acquisition tax in total tax collec-
tion in the Czech Republic

Year Tax Collection | Total Tax Payments* | Share (%)

2007 Real estate transfer tax 9,774 576,506 1.69
2008 Real estate transfer tax 9,950 606,665 1.64
2009 Real estate transfer tax 7,809 522,847 1.49
2010 Real estate transfer tax 7,453 548,477 1.36
2011 Real estate transfer tax 7,362 561,176 1.31
2012 Real estate transfer tax 7,660 583,569 1.31
2013 Real estate transfer tax 8,894 610,603 1.46
2014 Real estate transfer tax 3,686

2014 Real estate acquisition tax 5,600 639,007 1.45
2015 Real estate acquisition tax 10,982 670,216 1.67
2016 Real estate acquisition tax 12,696.6 690,878 1.84
2017 Real estate acquisition tax 12,478.5 788,968 1.60

158

financnisprava.cz/assets/cs/prilohy/fs-financni-sprava-cr/Informace_o_cinnosti_FS_CR_
za_rok_2020.pdf; Information on the activities of the Financial Administration of the Czech
Republic in 2019, accessed June 10, 2022, https://www.financnisprava.cz/assets/cs/prilohy/
fs-financni-sprava-cr/Informace_o_cinnosti FS_CR_za_rok 2019.pdf;  Information on
the activities of the Financial Administration of the Czech Republic in 2018, accessed June
10, 2022, https://www.financnisprava.cz/assets/cs/prilohy/fs-financni-sprava-cr/Informace_o_
cinnosti_FS_CR_za_rok_2018.pdf; Information on the activities of the Financial Adminis-
tration of the Czech Republic in 2017, accessed June 10, 2022, https://www.financnisprava.
cz/assets/cs/prilohy/fs-vysledky-cinnosti/Informace_o_cinnosti_FS_CR_za_rok_2017.pdf;
Information on the activities of the Financial Administration of the Czech Republic in 2016,
accessed June 10, 2022, https://www.financnisprava.cz/assets/cs/prilohy/fs-financni-sprava-cr/
Informace_o_cinnosti_FS_CR_za_rok_2016.pdf; Information on the activities of the Financial
Administration of the Czech Republic in 2015, accessed June 10, 2022, http://www.financni-
sprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/Informace_o_cinnosti_FS_CR_za_rok 2015.
pdf; Information on the activities of the Financial Administration of the Czech Republicin 2014,
accessed June 10, 2022, http://www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/
Informace-o-cinnosti-FS-CR-za-rok-2014.pdf; Information on the activities of the Financial
Administration of the Czech Republic in 2013, accessed June 10, 2022, http://www.financni-
sprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/Informace_o_cinnosti_FS_CR_za_rok _2013.
pdf; Information on the activities of the Financial Administration of the Czech Republic in
2012, accessed June 10, 2022, http://www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cin-
nosti/Informace_o_cinnosti_DS_za_rok 2012.pdf; Information on the activities of the Finan-
cial Administration of the Czech Republic in 2011, accessed June 10, 2022, http://www.financ-
nisprava.cz/assets/cs/prilohy/INTERNET _Informace_o_cinnosti_DS_za_rok_2011.pdf.
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2018 Real estate acquisition tax 13,572.6 842,222 1.60
2019 Real estate acquisition tax 13,846.6 901,941 1.50
2020 Real estate acquisition tax 4,188.6 832,353.7 0.50

Source: In-house processing - data taken from the Financial/Tax Administration

of the Czech Republic (2007-2020)".

* Without Public Premiums

Financial Administration of the Czech Republic, Information on the activities of the Financial
Administration of the Czech Republic in 2020, accessed June 10, 2022, https://www.financnisp-
rava.cz/assets/cs/prilohy/fs-financni-sprava-cr/Informace_o_cinnosti_FS_CR_za_rok_2020.
pdf; Information on the activities of the Financial Administration of the Czech Republic in 2019,
accessed June 10, 2022, https://www.financnisprava.cz/assets/cs/prilohy/fs-financni-sprava-cr/
Informace_o_cinnosti_FS_CR_za_rok_2019.pdf; Information on the activities of the Financial
Administration of the Czech Republic in 2018, accessed June 10, 2022, https://www.financnisp-
rava.cz/assets/cs/prilohy/fs-financni-sprava-cr/Informace_o_cinnosti_FS_CR_za_rok_2018.
pdf; Information on the activities of the Financial Administration of the Czech Republic in
2017, accessed June 10, 2022, https://www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cin-
nosti/Informace_o_cinnosti_FS_CR_za_rok_2017.pdf; Information on the activities of the Fi-
nancial Administration of the Czech Republic in 2016, accessed June 10, 2022, https://www.
financnisprava.cz/assets/cs/prilohy/fs-financni-sprava-cr/Informace_o_cinnosti_FS_CR_za_
rok_2016.pdf; Information on the activities of the Financial Administration of the Czech Re-
public in 2015, accessed June 10, 2022, http://www.financnisprava.cz/assets/cs/prilohy/fs-vys-
ledky-cinnosti/Informace_o_cinnosti_FS_CR_za_rok_2015.pdf; Information on the activities
of the Financial Administration of the Czech Republic in 2014, accessed June 10, 2022, http://
www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/Informace-o-cinnosti-FS-CR-
za-rok-2014.pdf; Information on the activities of the Financial Administration of the Czech
Republic in 2013, accessed June 10, 2022, http://www.financnisprava.cz/assets/cs/prilohy/fs-vy-
sledky-cinnosti/Informace_o_cinnosti_FS_CR_za_rok _2013.pdf; Information on the activities
of the Financial Administration of the Czech Republic in 2012, accessed June 10, 2022, http://
www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/Informace_o_cinnosti_DS_
za_rok_2012.pdf; Information on the activities of the Financial Administration of the Czech
Republic in 2011, accessed June 10, 2022, http://www.financnisprava.cz/assets/cs/prilohy/
INTERNET _Informace_o_cinnosti_DS_za_rok_2011.pdf; Information on the activities of
the Financial Administration of the Czech Republic in 2010, accessed June 10, 2022, http://
www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/Informace_o_cinnostil0.pdf;
Information on the activities of the Financial Administration of the Czech Republic in 2009,
accessed June 10, 2022, http://www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/
Informace_o_cinnosti09.pdf; Information on the activities of the Financial Administration
of the Czech Republic in 2008, accessed June 10, 2022, http://www.financnisprava.cz/assets/
cs/prilohy/fs-vysledky-cinnosti/Informace_o_cinnosti08.pdf; Information on the activities of
the Financial Administration of the Czech Republic in 2007, accessed June 10, 2022, http://
www.financnisprava.cz/assets/cs/prilohy/fs-vysledky-cinnosti/Informace_o_cinnosti07.pdf.
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The collection of the tax is associated with additional costs, and there-
fore, to assess its rate of return, it is not enough to quantify its collection,
but it is necessary to measure the efficiency of their collection. The above
shows that the tax administration of the Czech Republic was successful in
ensuring tax collection, but the tax share in the total tax collection was
small. The abolition of the tax has reduced the administrative burden of
tax administration for taxpayers, who no longer have the duty to file tax
returns or to spend money on professional assistance in filing returns or
conducting tax proceedings. Savings have also been made on the part of
the State, as it is no longer necessary to print tax return forms and invest in
technical support for the administration of the tax. In the long term, cost
reductions in the order of millions of CZK are expected.

5. Conclusion

The real estate acquisition tax used to be a transfer tax and could be charac-
terised as a direct, random, irregular and unstable tax in terms of tax pro-
ceeds. This characteristic was the reason why all of its proceeds was state
budget revenue in the Czech Republic, despite the very close link between
the property and the place where it was located. As of 26 September 2020,
this tax was abolished without replacement, although it had its place in
the history of Czech statehood first in the form of a fee, then a real estate
transfer tax and finally a real estate acquisition tax. The abolition of the tax
simplified and made the tax system more transparent.

Moreover, the real estate acquisition tax was only a supplementary rev-
enue of the state budget. Its proceeds amounted to approximately 1.5% of
the state budget revenue. It was the low yield in relation to the costs of
administering the tax that led to its abolition. The abolition of the tax also
reduced the incentive to set up special purpose business corporations own-
ing immovable property and to transfer shares in them for the purpose.
The transfer of an interest in a business corporation could not be subject
to the real property transfer tax. The benefits of the abolition of the tax are,
in particular, the expected increase in investment in immovable property
due to a reduction in acquisition costs and an increase in the State’s revenue
from other taxes, in particular the value added tax and income tax. In the
light of these facts, a return of this tax to the Czech system of taxation can-
not be expected in the near future.
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Keywords: Abstract: The covid-19 pandemic has since March 2020 led to
real estate tax, declarations of several states of emergency, to shutting down
road tax, of schools, restrictions on gatherings as well as many business
income tax, activities, with the aim to stopping the spread and transfer of
value added tax, the virus. Apart from the program of compensation bonuses,
excise tax program Antivirus, postponing of the electronic sales record

and so on, the state has reacted to the situation through tax leg-
islation. The presented paper defines some steps as a result of
the pandemic that are connected to tax law, these being specif-
ically real estate tax, road tax, value added tax and excise tax.

1. Introduction

The main purpose of tax reliefs in connection with the covid-19 pandemic
in the Czech Republic was to provide help to persons struck by this pan-
demic with the aim to minimalize the impact on business activities or bank-
ruptcies. The majority of tax relief were set either by the standard procedure
that is by amendments to the appropriate legal acts or by an adaptation of
a special act or by the decision of the minister of finance concerning mass
tax remissions or it’s accessories based on section 260 of Act no. 280/2009
Coll., the Tax Code, as amended. All the decisions made by the minister of
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finance are in force after their publication in the Financial newsletter which
is currently published only electronically and available free of charge on
the Ministry of finance web site.

This article presents a description of selected tax changes in the follow-
ing taxes: real estate tax, road tax, income tax, value added tax and excise
tax resulting in various deductions. The article considers the time period of
March 2020 up till December 2021. One of the biggest changes in taxes was
also the full suspension of the real estate tax as of 26™ September 2020 and
that with a retrospective effect for cases in which the deposit of the legal
right to the real estate was carried out in December 2019 or later.

Bearing in mind the limited extent of the article the authors are not
able to carry out the analysis of the taxation and accounting methods of
individual support programs such as ANTIVIRUS or compensation bo-
nuses, that are a tax bonus for the compensation of selected business con-
sequences connected with the restriction or prohibition of business activity
as a result of actions enacted by government bodies in order to protect cit-
izens and prevent the risk of further spreading covid-19. The above stated
implies that the compensation bonus is exempt from the income tax in full.

2. The changes in real estate tax

Itis Act no. 338/1992 Coll,, real estate tax as amended that regulates the real
estate tax in the Czech legal system. It is a property tax that is divided into
the tax on land and tax on dwellings and non-dwelling units. According to
section 4 item 1a) of the Act on budgetary determination of taxes the tax
revenue from the real estate is an income of the municipality, in which
the property is situated.! It is the only tax from the whole tax system for
which the whole income goes into the budget of the municipality. As Rad-
van states, Anglo-Saxon countries, specifically the USA and the UK un-
ambiguously have the highest quotient in the municipality budgets, where
it accounts for the majority of tax incomes from municipal budgets.?

Section 4 item la) Act on budgetary determination of selected taxes of the municipalities
and selected state funds (Act on budgetary determination) of 29 June 2000, Journal of Laws
2000, No. 243, as amended.

2 Radvan Michal, Zdanéni majetku v Evropé (Praha: C. H. Beck, 2007), 34.
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In the Czech Republic by no means the quotient reaches such values.
Last year the total tax revenue from this tax accounted for 11.6 billion CZK
and has hence increased annually by 6% or by 0.7 billion if you like.?

In connection with softening the impact of the covid-19 pandemic on
the economy of the Czech Republic, the act on real estate was changed and
has been in force since 1.7.2020 but as a result of Act no. 299/2020 Coll.,
that changed some tax law in connection with coronavirus SARS CoV-2
and act no. 159/2020 Coll., on the compensation bonus as amended (fur-
ther on referred to as act no. 299/2020 coll.)

This amendment of the act changed only one statute, that being sec-
tion 17a of the act on real estate, into which the headline “Pardon in case
of emergency situation”. In section 17a item 1 of the real estate tax the first
words “natural disaster” were replaced by “emergency, mainly natural
incidents” and the words “natural disasters” were replaced by the words
‘emergency situation”. It was item 4 in section 17a of the real estate tax that
was added and that enabled the municipality to issue a generally binding
decree concerning pardon for all real estate in the territory of the munici-
pality effected by the emergency situation or individual real estate effected
by the emergency situation as stated by the law for example in the case
of the land stated by register reference number with the name of the land
registry where it is situated. Should the pardon concern individual real es-
tate then it is obvious that the act demands clear denomination of the real
estate and that directly in the municipality binding ordinance. For example,
it will not be sufficient to mark the real estate in question in the draw-
ing, but the act on real estate demands a binding way of delimitation.
Without a doubt this step is taken in order to higher the legal certainty of
the tax-payers.*

The motivation of this change is clear with the aim to allow the mu-
nicipalities to solve not only the results of natural disasters but also results

3 7State final account for 20207 accessed September 10, 2021, https://www.mfcr.cz/cs/
verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2020/statni-zaverecny-ucet-za-
rok-2020-41689.

*  Koubovsky Petr;'Novela zdkona o dani znemovitych véci a dalsi zajimavosti ze zdanéni vybranych
nemovitych véci na rok 2021, accessed September 10, 2021, https://www.aspi.cz/products/
lawText/7/291326/1/2%vtextu=Covid%2BCoronavirus%2BKoronavirus%2B%22SARS%20
CoV-2%22%2BSARS-CoV-2%2Bkdy#lema0.
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of emergency situations such as the pandemic. For the purpose of the act
emergency situations are then mainly floods, heavy storms, and extreme
drought, regulations caused by the emergency measures by Act no. 240/2000
Coll., on emergency management and on changes of some acts (emergency
act) as amended or industrial disaster’.

In the scheme of the directive this provision is slightly ill-conceived as
it is placed out of the pardon of the tax on land as well as out of the pardon
of the tax on dwellings and non-dwellings.® The above described statute
was not largely used by the municipalities in the past. Radvan states that in
case of natural disaster the municipalities cannot afford to lose the revenue
from real estate tax as it is in these times that they need the money to deal
with the results of damages to the municipal property.”

To be complete it is necessary to state that the pardon is limited to
a maximum time-period 5 years and the pardon of the tax on real estate can
also be calculated for the past tax period. The generally binding ordinance
must be issued so that it came into force by 31* March of the year follow-
ing the tax period in which the emergency situation happened. Based on
the act on real estate it is also possible to be partially pardoned, that being
expressed by a percentage.®

The tax-payer whose real estate tax is pardoned by the municipal-
ity must claim an exemption and apply for it in their tax return or in

The generally binding ordinances that state the coefficients for the calculation of the tax on
real estate, pardon of some land that is part of the agricultural land resources, real estate that
were hit by an emergency situation and pardon of the tax on real estate in preferential in-
dustrial zones. Metodicky materidl odboru vefejné spravy, dozoru a kontroly Ministerstva
vnitra, accessed September 10, 2021, https:// www.mvcr.cz.

¢ Prochézkové Jana, Komentdf k dani z nemovitych véci s ptiklady (Bohuniovice: Ugetni Portal
a.s., 2021), 158-159.

Radvan Michal, “Moznosti obci ovlivnit dan z nemovitosti,” in Europeanization of the na-
tional law, the Lisbon Treaty and some other legal issues, ed. Pazderova Sabina, and Michal
Janovec (Brno: Tribun EU, 2008), 521-526.

8 Korecek Jan, “Osvobozeni od dané z nemovitych véci v piipadé mimoradné udalosti,” ac-
cessed September 9, 2021, https://www.dauc.cz/clanky/44/osvobozeni-od-dane-z-nemovi-
tych-veci-v-pripade-mimoradne-udalosti.
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the supplementary tax return. This is then based on the fact whether
the municipality does so by the ordinance of the real estate for those peri-
ods that have passed.’

Based on our own analysis of notice boards of 200 randomly selected
municipalities of the Olomouc region not a single municipality was found
to have informed the tax-payers of the tax exemption through the public
notice board neither in 2021 nor retrospectively for the year 2020. From
this it can be deduced that this possibility was not collectively used in
the observed time period by other municipalities. The authors believe that
this is also connected with the fact that this tax is still relatively low in
the Czech Republic so the municipalities did not feel the need to inter-
fere in this way. The quotient of the revenue of the real estate tax on total
tax revenue (including social and health insurance) is in comparison with
other EU countries one of the lowest ones. For example in 2019 the tax
revenue accounted for 0,5% while the EU average was 3% (this does not
include the UK which had left the EU by then). The revenue of the real
estate tax that is singularly an income of the municipal budgets reached
in 2020 11,6 billion CZK, the year-on-year increase reached 6%. In 2021
the income reached 11,9 billion CZK. Based on that we can easily deduce
that no significant tax exemption took place.'

In accordance with section 13 item 1 of the Act on real estate tax the tax
payer has to hand in tax return to the appropriate tax authority by 31* Jan-
uary of the tax period. In connection to the pandemic it has been decided
for the year 2021 by the ministry of finance to alter this duty. On one hand
the fine for handing in the tax return or the partial tax return late was par-
doned for the year 2021, in that case the tax return is to be handed in by the
1April 2021 at the latest. The above mentioned also extends the modifica-
tion of the real estate tax based on which the tax-payer should have a duty
to hand in the tax return or the supplementary tax return and hands it in

®  ”Osvobozeni od dané z nemovitych véci v pfipadé mimoradnych udalosti’, accessed Sep-
tember 9, 2021, https://www.financnisprava.cz/cs/dane/dane/dan-z-nemovitych-veci/
informace-stanoviska-a-sdeleni/2020/osvobozeni_od_dane_z_nemovitych_veci_v_pri-
pade_mimoradnych_udalosti-10785.

1 ”State final account for 2020,” accessed September 10, 2021, https://www.mfcr.cz/cs/
verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2020/statni-zaverecny-ucet-za-
rok-2020-41689.
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after the deadline without being summoned by the tax administrator, there
is no duty for the tax payer to pay a fee for a late tax claim. This has not
touched on the deadline to pay the real estate tax which is due on 31* May
at the latest in the case the sum does not exceed 5000 CZK. Should it exceed
this sum it is possible to pay it in two tax instalments.

3. Changes in the road tax

The road tax in the Czech Republic is regulated by Act no. 16/1993 Coll., on
road tax as amended and all the revenues go into the State fund for transport
infrastructure that secures financing of its administration and the construc-
tion of transport infrastructure." It is the single tax of the Czech tax sys-
tem that is purposeful that is that the aim and purpose of the revenue from
the tax is known beforehand. When it comes to the revenue of this tax, last
year, the year 2020 the revenue was circa 6.4 billion CZK."?

The legislation of this tax was also affected last year by the coronavi-
rus. As of 1% January 2020 the yearly rates of the road tax were lowered for
all vehicles with the exemption of passenger cars and other vehicles with
the highest allowed weight not over 3.5 tons.”” Considering the construc-
tion of the rates of the tax it was also taken into account that vehicles with
their weight under 3.5 tones are not subject to the electronic system of toll
fares and further on they are not subjects of a minimum amount of road tax
based on the EI community legislation."* Regardless of the number of axles
the road tax for cars with max weight over 3.5 tones was lowered by 25%.

In the Czech Republic it is section 10 of Act no. 6/1993 Coll., on road
tax as amended that regulates the payment of the tax, and that in four ad-
vanced instalments. These instalments are always due by 15" April, 15™ July,
15" October and 15" December. It is the instalments f 15" April and 15* of
July 2020 that are connected with the decision of the minister of finance to

1 TJanousek Karel, Dasi silni¢ni (Praha: Wolters Kluwer, 2008), 8.

“State final account for 2020, accessed September 10, 2021, https://www.mfcr.cz/cs/

verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2020/statni-zaverecny-ucet-za-

rok-2020-41689.

3 Act on amending certain tax laws in connection with the occurrence of the coronavirus
SARS CoV-2 of 16 June 2020, Journal of Laws 2020, No. 299, as amended.

" Directive (EC) of the European Parliament and of the Council No. 1999/62 on the charging
of heavy goods vehicles for the use of certain infrastructures (17 June 1999).
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pardon the tax and the accessories of the tax as a result of the emergency
situation, based on which the payers were allowed to pay the advance on
the road tax by 15" October 2020 without sanction. Despite that the major-
ity of the road tax-payers paid the advances in the original amount. If the
payer paid in advance more, the difference was automatically used against
the other advances on taxes or as a payment of the actual road tax for 2020.
The advances will be disbursed in this way gradually until the difference is
depleted. If even after the assessment of the road tax for 2020 a part of this
difference will not be used, it will turn into a returnable overpayment and
the tax-payer can either ask for its return or it can be used for the advance
payments in the year 2021.

On 14™ October 2020 another decision was made to pardon tax, ac-
cessories to the tax and advances to the tax as a result of the emergen-
cy situation. This concerned the tax subjects for which the predominant
part of their income between 1* June 2020 and 30™ September 2020 came
from one or more activities that were from 14" October 2020 prohibited
or limited by the cabinet resolution such as for example running restau-
rants and bars, musical, dancing or gaming and similar social clubs or dis-
cos and for those all the road tax advances for the whole year 2020 were
pardoned. The condition being that the tax subject announces this fact to
the competent tax administrator but this decision does not pardon the ac-
tual payment of the tax. On 26™ October 2020 a new resolution was made
about the pardoning of the accessories to tax and advances to the tax as
aresult of the emergency situation. It was due to this decision that also par-
doned the advances for the road tax for the year 2020 for selected subjects.
These subjects are those for which the predominant part of their income
was made within 1* June 2020 and 30" September 2020 from retail or sale
and provision of services in workshops, with the exemption of those whose
activity were allowed by the cabinet resolution concerning the emergency
measures from 21* October no. 1079 that were allowed with the condition
that they announce this fact to the competent tax authority."

The last so called general pardon is the Decision to pardon the acces-
sory to the tax and advances to the tax and administrative fee as a result

15 Miku$, Martin, Vaclav Pikal, and Nadézda Slavikova, Komentdr k dani silnicni a k dani

spotfebni (Bohunovice: Utetni Portal a.s., 2021), 11-12.
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of an emergency situation no. 34159/2020/3901-2, which was published
on 21* December 2020 in Financni zpravodaj (Financial newsletter)
no. 38/2020. This general pardon also concerns the pardoning of the ad-
vance on road tax and that for the tax period of 2021 and applies to selected
tax subjects.

To the tax subjects to which was allowed to wait with the tax payment
or to spread their payment of the advances in connection with SARS-CoV-2
based on the individual application in accordance with section 156 of
the tax code the interest on late payment based on section 252 of the tax
code and based on section 157 of the tax code was pardoned should it have
occurred in the period of 12" March 2020 to 31* December 2020.

Concerning the deadline to hand in the tax return, the penalty based
on section 250 item 1 of Act no. 280/2009 Coll, tax code as amended for
late handing in of the tax return for the road tax for the year 2020 was par-
doned with the condition that the tax return will be handed in at the latest
by 1* April 2021. As it has already been stated above, in the Czech Republic
the 31* January following the period in question is the due date to hand in
the road tax return in accordance with section 15 item 1 of act no. 16/1993
Coll,, on road tax as amended.

The above-mentioned changes in connection with the economic down-
turn in 2020 resulted in a slump in the road tax revenue whereupon the main
reason for that was the shift of the due date for the advances on the tax
into the year 2021 as a result of specific government measures. The tax rev-
enue towards the State fund of the transport infrastructure amounted to
17,8 billion CZK against the 20, 5 billion CZK in 2019. In 2021 this income
amounted to 18, 3 billion CZK. In order to fully understand these numbers
it needs to be stated that part of these incomes also consists of 9% of the tax
on mineral oils. The National account does not provide concrete numbers
for the year 2021 but mentions there was a slump in income compared to
that of 2020.'¢

4. Changes in the income tax

¢ ”State final account for 2021,” accessed September 10, 2021, https: // https://www.mfcr.cz/
cs/verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2021/statni-zaverecny-ucet-
za-rok-2021-47400.
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It is Act no. 586/1992 Coll, on income tax that regulates the income tax of
individual and legal entities in the Czech Republic. Last year the revenue of
the income tax amounted to

231.7 billion CZK from which 77.7 billion CZK was transferred into
the regional budgets and 154.1 billion was the revenue of the state budget."”

One of the most significant changes with the impact on the income
tax revenue is the abolition of the so called “supergross salary” as a basis
for income tax from employment income. It is not the “supergross salary”
as a basis for tax anymore. Up till the end of 2020 the “supergross salary”
consisted of gross salary and deductions for social (24, 8% of gross salary)
and heath care (9% of “supergross salary”) insurance and was the basis for
the income tax. This has been abolished as of 2021. Another important
change in connection with this tax is the increase of the basic default tax
credit to 27.840 CZK from the original 24.840 CZK. Both these changes led
to a dip in the state budget of 56.7 billion CZK."

The other area of changes that we would like mention in connection
with the pandemic is the pardon of sanctions connected with the late sub-
mission of the tax returns and late tax payments. In this case there is no
actual change in the legal deadline for handing in the income tax return for
individual or legal entities. Considering the year 2019, the so-called liber-
ating package pardons the fee for the late handing in of the tax return and
the interest due on late payment, should the tax subjects hand in the tax
return and paid the tax by the latest to 18" August 2020. This possibility
did not include tax subjects whose tax administrator is the specialized fi-
nancial office such as banks, saving banks or credit cooperative, business-
es with a turnover over 2 billion CZK. It can also no doubt be looked at
positively that the stated sanction free period applies also to tax subjects
which missed the period for handing in the tax return as of 1 April or
to tax subjects that are due to hand in the tax return within a prolonged
period as of 1* July in cases they are being handled by a tax advisor or by
an attorney. But in the case of missing the deadline of 18" August 2020 by

17 “State final account for 2020, accessed September 10, 2021, https://www.mfcr.cz/cs/
verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2020/statni-zaverecny-ucet-za-
rok-2020-41689.

“State final account”
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the tax subjects, both sanctions were as of the original legal deadline that is
1t April 2020 or 1% July 2020. In 2020 the advance on income tax for 2020
that was due by 15™ July 2020 was also pardoned.

Same as in 2020 this year the due date for handing in the tax return
without sanctions has been prolonged. The tax-payers who wanted to hand
in the income tax return in paper form physically to the financial office
or by post were allowed to do so by 3 May 20201. Persons who prepared
an electronic form of communication and handing in of the tax return had
the deadline as of 1 June 2021.

Amendment of the act on income tax no. 299/ 2020 coll. gave business-
es an opportunity to retroactively apply the tax loss which was something
new. The running of business ventures was rather strictly limited in con-
nection with the accepted measures which led to the fact that the business-
es lost a large part of their revenues. This amendment then tried to react to
the situation by providing the possibility to use the tax loss as a deductible
item from the tax base also for the tax period that is prior to the tax peri-
od for which the tax was calculated. The tax-payer can then newly apply
the tax loss in two tax periods previous to the tax period in question or
the period in which the tax return is handed in. The legislator must have
assumed that the positive tax duty obligation set in the past (after the ret-
roactive application of the tax loss as a deductible item from the tax base)
will be in the end - either fully or partially - represented as an overpayment
of income tax. It is not then a discharge of the tax payment obligation but
it’s a different distribution in time, when it is possible to apply the tax loss
as a deductible item from the tax base in a retrospective manner. The aim
of the legislator is then the possibility to gain back financial means for
an already paid tax in previous tax periods and hence achieve the fact that
the tax payer will get the financial means in the times when it is needed
the most — the amount of tax loss that can be applied to the previous time
period is limited to 30 million CZK (the limit is set as a sum for both previ-
ous time periods in which the tax loss would be applied). The retrospective
application of the tax loss is then possible based on the additional tax re-
turn (the possibility to hand it in together with the tax return for the period
in which the tax loss occurred).

Based on the qualified estimation of the ministry of finance, this change
has led to a dip in tax revenue in 2020 for the employment income tax of 2
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million CZK and in the income tax of legal entities of 98 million CZK. For
the year 2021 the dip for legal entities was quantified to be 1,137 billion
CZK and 23 million in the case of personal income tax. Concerning other
changes for which the possible impact on the state budget can be quanti-
fied the authors believe that it’s the pardon of the tax advance on personal
income tax that led to the dip of 1,66 billion CZK and 13,7 billion CZK in
the case of corporate income tax in 2020. In 2021 the impacts of individual
requests to adjust the advance on corporate income tax were quantified to
be 22,222 billion CZK. "

As another example of the changes in the income tax by which the state
tried to support the entrepreneurs we can add the possibility of the so
called exceptional amortisation and that for the assets in the first and sec-
ond group that were purchased from 1* January 2020 to 31* December
2021. The amortisation is a part of the input price that the tax-payer can
apply as a tax applicable item in one year. This exceptional amortization
concerns tangible assets classed in the first depreciation group that is at-
tachment no. 1 to the act on income tax and for which the tax-payer who is
its first owner can write-oft equally without interruption the whole 100% of
the input price within 12 months. The first depreciation group contains for
example computers, machines or office equipment and the classical depre-
ciation period is 3 years. Further on the exceptional amortization is also ap-
plied in the second depreciation group based on attachment no. 1 of the act
on income tax for which the tax payer who is its first owner can write off
without interruption 100% of its input price within 24 months (while for
the first 12 months the write-offs are equal up to 60% of the input price of
the tangible asset and in the following 12 months the write-offs are equal
and up to 40% of the input price of the tangible assets. The second depreci-
ation group contains for example personal and freight vehicles or machines
that are classically depreciated within the 5 year period.

In the area of legal jurisprudence of the assets the limit for write-offs
for tangible moveable assets and technical appreciation was raised from
40.000 CZK to 80.000 CZK. This increase was possible to optionally use

19 ”State final account for 2021,” accessed September 10, 2021, https: // https://www.mfcr.cz/
cs/verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2021/statni-zaverecny-ucet-
za-rok-2021-47400.
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also for the tangible assets and for technical appreciation of assets finished
and put into the normal state of use from 1% January 2020 to 31 December
2020. The tangible assets purchased from 1* January 2021 and technical
appreciation of the assets finished and put into the normal state of use from
1* January 2021 are subjects to this increase in all cases.

5. Changes in the value added tax

The domestic jurisprudence of the value added tax is based on Act
no. 235/2004 Coll., on value added tax as amended. The value added tax in
the Czech Republic is as well as in other EU member countries fundamen-
tally affected by the jurisprudence of the EU. The tax revenue is in this case
divided into the regions with 9,78%, municipalities with 25,84% and the rest
goes into the state budget.”

In the Czech Republic there are three VAT rates applied. The basic rate
of the value added tax is 21 %. Apart from this basic rate the legislation also
sets two lower rates, the first lower rate is 15% and the second lower rate is
10%. The goods and services that are subject to the lower rates are regulated
in the attachments of the act on value added tax.* Bearing in mind that
the government measures in connection with the prevention of the spread-
ing of the coronavirus has strongly hit mainly accommodation providing
services, cultural events, sport events and sport services, the legislator then
decided to lower the tax duty for these services. Before the amendment
these services belonged to the first lower group with the value added tax
of 15%. As a result of the change the accommodation providing services,
entrance authorisation for sport and cultural events, catering services, use
of sport facilities as well as personal transport by ski lifts were moved into
the second lower group with the value added tax of 10%.

The measures in connection with the coronavirus can then be divided
into several areas them being process benefits such as a waiver of the inter-
est on the delay of overdue VAT payments for the set time-period, use of
the institute of delay based on the decision to pardon the tax payment and

2 Act no. 243/2000 Coll., on budgetary determination of selected taxes of the municipalities
and selected state funds (Act on budgetary determination), as amended.

Hochmannové Olga, Komentdf k dani z ptidané hodnoty s pfiklady (Bohutiovice: Uget-
ni-portal a.s., 2021), 112.
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administration fees for the reasons of the emergency situation. The par-
don of the tax is applied practically to a free of charge service of provid-
ing the fulfilment of basic needs brought about by an emergency situation
which the coronavirus pandemic is. These basic needs are mainly the test
kits or machines and tools used to diagnose covid-19, masks, respirators,
protective gear, disinfectants, and others. In 2021 the pardon of VAT for
vaccinations and tests has cost the state 1 billion CZK and 367 million in
the case of respirators based on the qualified calculations of the ministry of
finance. The condition for the pardon of the VAT is a free of charge delivery
of the specified goods of provision of specified services to selected subjects.
These subjects are for example the providers of health care or emergency
services. Another area in which the VAT is pardoned in exchange for free
of charge delivery of listed goods and provision of free of charge services
for selected subjects and pardon of the VAT for import of selected goods.

In 2020 the whole state revenue from this fiscally most important tax
amounted to 426,4 billion CZK based on the data of financial and customs
offices, that represented a yearly decrease by o 1,2% (that is 5,1 billion CZK).
The drop in the collection was primarily caused by the slump in the econo-
my as a result of the rampant spread of covid-19, discriminatory measures
and measures aimed at alleviating the impact of covid-19. Among other
quantifiable impacts of the above-mentioned changes in 2020 it can also
be mentioned the postponement of the tax that led to a drop of 714 mil-
lion CZK and the factual shift in due date leading to a drop of 294 million
CZK. For the year 2021, the postponement of the tax was then calculated
to amount to 547 million CZK.*

6. Changes in the excise tax

The need to amend Act no. 353/2003 Coll., on excise tax as amended was
also brought about by the covid-19 pandemic. Comparatively hyped was
the so-called tax on spilled beer that we would like to present in the follow-
ing text. As a result of the first above mentioned amendment of the excise
tax the tax administrator was allowed, in justified cases, to allow the op-
erator of the warehouse to return the beer already liberated into free tax
circulation back into the regime of conditional pardon from the excise tax

2 Hochmannova, Komentds k dani, 112-113.
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for the purpose of liquidation or recycling. Return of the excise tax can then
help the operator of the warehouse to compensate the shortfall of sales that
was the result of the coronavirus.”® The new statute section 89 item 4 of
the Act on excise tax had only a limited effect that being until 31* December
2020. In December 2020 the senators finally in the second attempt author-
ized in the state of legislative emergency the amendment of the act on excise
tax that as of 1* January 2021 allowed the breweries to return the uncon-
sumed beer designated for liquidation or for recycling back to the regime
of conditional pardon indefinitely. This fact must be substantiated to the tax
administrator by which a claim rises for the brewery to get the already paid
excise tax back.!

Regarding this tax it needs to be added that the revenue from beer does
not represent the most significant type of goods within excise taxes. That
is represented by the tax on mineral oils with the revenue of 84,9 billion
CZK for the year 2020. The tax on beer is in comparison very small and
amounted to 4, 9 billion in 2020. In comparison to 2019 there was not a sig-
nificant decrease in the collection of this tax amounting to a decrease of
0,2 billion (that is around 4, 2%). Though beer consumption was also hit
by the long-term closure of restaurants and pubs who are the largest pur-
chasers of barrelled beer, the impact on the collection of this tax on beer
was not as noticeable as in the case of spirits. This might be attributed to
the way the breweries reacted to the situation by increasing the produc-
tion of beer stored in other ways such as glass bottles, plastic bottles, cans,
and the fact that the covid-19 situation probably resulted in an increase in
the consumption of beer at home.

A more significant change in the tax was the decrease from 10, 95 CZK
per litre to 9,95 CZK per litre in the case of diesel fuel in connection with
the pandemic as of 1.1.2021. This led to a decrease of 4,727 billion CZK.*

# Prochazkova Jana, Komentdt k majetkovym danim, dani silnicni a sani spotiebni s ptiklady

(Bohunovice: Ueetni portal a.s., 2020), 121.

Slavikova Nadézda, “Koronavirové® zmény zakona o spottebnich danich,” accessed Sep-

tember 9, 2021, https://www.ucetni-portal.cz/koronavirove-zmeny-zakona-o-spotreb-

nich-danich-1703-c.html.

»  “State final account for 2021, accessed September 10, 2021, https: // https://www.mfcr.cz/
cs/verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2021/statni-zaverecny-ucet-
za-rok-2021-47400.
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7. Conclusion

It is clear that all the impacts of the covid-19 pandemic on public budgets
in both 2020 and 2021 were enormous as well as realistically incalculable.
The impacts on revenues and expenditures of the public budgets can be in
both above mentioned years labelled as the main cause of record deficits in
the state budget management. The governmental measures lead by the en-
deavour to limit the spread of covid-19 as well as the help they provided to
those sectors of the economy that were hit as well as individuals, the social
and health care system, have in its result lead to an unprecedented drop in
the gross domestic product accompanied by a drop in public budget reve-
nues as well as a vast increase in public expenditures.

In 2020 the state budget faced a deficit of 367,4 billion CZK. The tax
revenues including social and health insurance in 2020 reached 1 258,7 bil-
lion which represented a drop of 57,0 billion CZK (4,3%) compared to 2019.

The year-to year drop influenced by the limitation of the output of
the economy and the established discretionary measures effected mainly
the collection of the corporate income tax (-15,1 billion CZK), social and
health insurance (- 11,1 billion CZK), abolishment of the real estate tax
(- 11,1 billion CZK), the personal income tax (-7,5 billion CZK) and excise
duty on mineral oil (-6,9 billion CZK). Considering the taxes that bring in
the most income to the state budget there was only the change in year-to-
year collection of excise tax on tobacco (+ 3,6 billion CZK) and personal
income tax instalment (+0,4 billion CZK) that increased. Through the con-
tributions to the municipalities received 13,4 billion CZK which was de-
signed to soften the impact.*

The state budget management for the year 2021 ended up with a defi-
cit of 419,7 billion CZK. The overall estimated negative impact reached
87,7 billion CZK. A special part of the so-called tax package was also an al-
ternation in budgetary determination of taxes to the advantage of the mu-
nicipalities (from 23,58% to 25,84%) and regions (from 8,92% to 9,78%)
concerning income tax and VAT. There were also two important changes in
the personal income tax. Two tax rates 15% and 23% were introduced and

% ”State final account for 2020,” accessed September 10, 2021, https://www.mfcr.cz/cs/
verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2020/statni-zaverecny-ucet-za-
rok-2020-41689.
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the increase of the tax credit per payer by 3 000 CZK with the estimated
negative impact of 11,7 billion CZK. The revenue side was then negatively
impacted by the awaited impact of the compensation bonus that is tech-
nically a tax refund. For these reasons, the estimation of the collection of
personal income tax was lower by 25,4 billion CZK than that calculated
in the public budget. Further measures within the tax package which had
an impact on tax collection was the implementation of the so-called excep-
tional amortisation for tangible assets in the 1* and 2" amortisation group
with the negative predicted impact of 11,1 billion CZK on the budget and
an increase in the limit for the entry price for tangible assets to 80 000 CZK
with the estimated negative impact of 2,4 billion CZK on the public budget.
The impact of the earlier abolished real property tax for the year 2021 was
estimated to be 13,9 billion CZK.”

This analysis has also discovered that the legislative change of the pos-
sibility to free the payer from the duty to pay real estate property tax has
hardly had any impact on the collection of this tax, when the collection of
this tax has shown an increase in both reviewed years. Regardless of the fact
that the total numbers are not known it can be assumed that the use of
the possible exemption was for the municipalities very small which the au-
thors have verified by their own research with the sample of 200 randomly
selected municipalities in the Olomouc region out of which no munici-
pality used this possibility. More serious impacts were brought about by
the administrative and other tax measures concerning income tax when
there was a large drop in tax revenue for the public budget. The concrete
numbers that can be quantified were mentioned in the text above. In this
context the authors would like to point out the large increase in the conse-
quences of the possibility of a retroactive exercise of a tax loss for corpora-
tions. The results of this for the year 2021 were 98 million CZK but in 2022
they have so far reached 1,137 billion CZK based on the available data.
Considering that there was also a significant drop in tax revenue for VAT
and road tax as a result of the legislative changes connected with the pan-
demics as established in the text. Nevertheless with the VAT for the year

27

“State final account for 2021,” accessed September 10, 2021, https: // https://www.mfcr.cz/
cs/verejny-sektor/statni-rozpocet/plneni-statniho-rozpoctu/2021/statni-zaverecny-ucet-
za-rok-2021-47400.
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2021 there can be seen an increase in the tax revenue by 8,7% in compar-
ison to the previous year (37,2 billion CZK) whereas the actual total state
revenue of this fiscally most significant tax was 463,7 billion CZK.*

The last but not least analysed tax was the excise tax and it was the wide-
ly publicised change concerning beer for which the actual quantification is
very difficult if not impossible to calculate. Nevertheless, in terms of tax
revenues this tax is insignificant. On the other hand, the decrease by 1 CZK
for diesel in connection with the pandemic in 2021 lead to the decrease in
tax revenue of 4, 727 billion CZK.
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Keywords: Abstract: Local taxes account for a significant share of the rev-
local taxes, enue of Hungarian local governments. In the system developed
settlement tax, after the transition to democracy in 1990, local governments
self-governments, were granted the right to set a tax on a closed list, which was
financial autonomy, supplemented in 2015 by a right to set a tax on an open list.
COVID19 In the case of traditional local taxes, the tax capacity of local

government differs greatly, that generates a significant issue in
the self-government system. In addition, we can see differences
within local taxes, as the role of the business tax is much strong-
er than other taxes. Dealing with the different resource-gen-
erating capabilities that are essential to provide public tasks of
the same quality is a systemic regulatory problem. With the in-
troduction of the settlement tax in 2015, Hungarian self-gov-
ernment expected to be able to increase their own revenues
and thus their financial independence. But it soon became ap-
parent that in practice there were several regulatory obstacles
to achieving this, so the hopes diminished. By now, it has also
become clear that the settlement tax did not introduce a signifi-
cant change in this area, even more, it has damaged the previous
revenue structure. The measures adopted during the pandemic
in the past year and a half required new regulatory solutions,
that also affected the system of local taxes.

This study, on the one hand, examines the development of Hungarian local
taxes in recent years and, on the other hand, focuses on the regulatory in-
novations arising from the COVID 19 epidemic. Namely, the legislation of
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the Hungarian Government during the epidemic has affected the revenues
of local governments in several respects, some revenues have been central-
ized, and the right to local taxation has been restricted.

1. Introduction

In Hungary, local taxes can be classified into four types. We can distinguish
between property-type taxes, such as construction tax, land tax, commu-
nal taxes, such as communal tax of individuals and tourist tax, and activi-
ty-type taxes, such as local business tax (hereinafter referred to as: HIPA).
The fourth category includes the atypically-regulated settlement tax, that
can be quite varied as far its type is concerned. The most important Hun-
garian rules on local taxes are contained in Act C of 1990 on Local Taxes
(hereinafter referred to as: LTA).

Hungarian local taxation has never been without limits, as the law stip-
ulates the type and amount of tax that can be levied, the upper limit of
the tax rate, and the benefits and exemptions that can be granted.' This
method is called a closed-list local tax assessment system,” which refers
to the fact that the autonomy of local governments to impose taxes is es-
sentially limited to deciding on the introduction or non-introduction of
the particular taxes, as the choice is provided only between the centrally
defined tax types, not to mention that their chargeable event is also differ-
ent. International practice shows that this type of taxation is used in most
countries, and there are far fewer examples of open-list taxation, that, of
course, to a large extent depends on the distribution of local governmental
competencies.’ By the latter open-list taxation, we mean that the local gov-
ernment is free to set taxes in its own competence, i.e. it is empowered not
only to determine the rate, but the persons and events that are subjected to

Etelka Gregoczki, “A helyi adok és a gépjarmiiadd - a helyi adok tervezése, beszedése, gaz-
dasagi szerepe,” in Addzdsi pénziigytan és dllamhdztartdsi gazddlkodds - kozpénziigyek és di-
lamhdztartdstan IL, ed. Csaba Lentner. (Budapest: Nemzeti Kozszolgalati Tankonyvkiado,
2015), 703-730.

Gabor Kecsé, “A kuria kibontakozé gyakorlata a telepiilési adoval kapcsolatban,” Uj Magyar
Kozigazgatds. special issue (2016): 19-25.

* See: Gabor Kecs6 and Csaba Tombor, A helyi addk szabdlyozdsa és joggyakorlata magyaror-
szagon kiilfoldi kitekintéssel - kiilonds figyelemmel az ipariizési adora és a helyi vagyonadok
ardnyossagdra (Budapest: DHKFA, 2020), 22-35.
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taxation can also be regulated at the local level. The Hungarian settlement
tax also belongs to this type as a local tax with atypical regulation.

From January 1, 2015, local governments are provided with the oppor-
tunity to introduce such a settlement tax or settlement taxes in their area
of competence, that is if it is not prohibited by other laws. The local gov-
ernment may impose a settlement tax on any tax subject, provided that it is
not subjected to public charges regulated by law. Furthermore, the state,
local government, organization or, by virtue of its nature, an entrepreneur,
shall not be subjected to settlement tax.! In essence, outside of these three
legal limits, the municipal council is free to exercise the opportunity for
open list tax assessment. The LTA does not establish any other tax restric-
tions. The new regulatory solution has been widely criticized since its adop-
tion, not the least because, in addition to its primary purpose, it provides
an overly broad and open power for taxation, that, as it will be discussed
later, could become unfettered and unpredictable.’

One of the purposes for the introduction of the settlement tax in 2015,
as it was communicated by the legislator, was to provide the settlements
with the opportunity to create financial resources in the transformed re-
source structure, that could cover the costs of locally voluntary tasks or
could facilitate the mandatory tasks at a higher level of quality. All this with
the limitation that the revenue from the settlement tax can only be used for
development purposes and to finance social services.®

The hypothesis of the present study is that, on the one hand, the Hun-
garian local tax regulation is not able to handle regional differences, on
the other hand, the settlement tax has not become significant in practice,
especially due to its outlandish regulation method. However, it may be sig-
nificant in a way that it dismantled the former local tax system and was
interpreted by some municipalities as an empowerment to regulate local
living conditions.

As part of our research which served as the basis of this study, on the one
hand, the legislation was examined using a legal analysis method, and on

4 Article 1/A. of the Hungarian Act C of 1990 on Local Taxes (LTA).

> See: Lorant Csink, “Az 6nkormdnyzati adohatosag teljhatalma, avagy a telepiilési ad6 alkot-
ményellenessége,” Pazmdny Law Working Papers, no. 10(2016): 1-11.

®  Article 1/A (5) of the LTA.
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the other hand we also examined, the budget data collected by the Hun-
garian State Treasury, the Hungarian Central Statistical Office (CSO) and
the State Audit Office on local taxes were analyzed, also, the case law of
the Local Government Council of the Curia in relation to the settlement
tax. This paper focuses on the period between 2015-2020 and seeks to re-
flect on the impact of the pandemic in early 2020 and the measures taken
during of the state of emergency related to it.

2. Theoretical foundations and practical issues in the Hungarian local
tax system

The international literature agrees that own revenues are very impor-
tant sources of income when it comes to local financial autonomy, but at
the same time, they are present in different proportions in each country.
The importance of own revenues is also highlighted by theories of finan-
cial federalism, such as the fact that it can contribute to the cost-effective
implementation of local tasks.” Basically, the studies highlight increasing
the proportion of own resources as a goal, that would be able to increase
efficiency through financial autonomy while incorporating considerations
of transparency and accountability. At the same time, there is no consensus
on the size of local own revenues, as not only the revenue structure but also
local financial regulations affect the performance of tasks and the autonomy
of local governments. While some argue that determining the share of local
revenues should be based on resources sufficient to finance the expenditures
of the highest-income municipalities,® academics researching the revenue
side agree that for efficient performance, municipalities, as far as it is pos-
sible, should provide the minimum resource costs through their own reve-
nues.’ In this context, however, the standpoint of Sandford is worth noting,

N

Richard Musgrave, The theory of public finance (New York: MCgraw Hill, 1959), 15-49;
Wallace Oates, “An essay on fiscal federalism,” Journal of Economic Literature, 37, no. 3 (Sep-
tember 1999): 49.

Richard Bird, “Threading the fiscal labyrinth: some issues in fiscal decentralization,” Na-
tional Tax Journal, no. 2(1993): 207-272.

®  Gébor Kovacs, “Helyi 6nkormdnyzatok: a sajat bevételek szerepe a finanszirozasban,” in
Novekedés és egyensiily: a 2013. jiinius 11-i kautz gyula emlékkonferencia vdlogatott tanul-
mdnyai, ed. Aniké Tompos and Livia Ablonczyné Mihalyka (Gyor: Széchenyi Istvan Egye-
tem, 2014), 45-52.
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who set out seven criteria for the introduction of local taxes. These criteria
are the following: the basis for the local tax should be broad and relatively
evenly distributed, the tax burden should affect the local population, the tax
collected should provide as high and as constant return as possible, the tax
collection should be economical, fair, transparent and it should facilitate
accountability at the local level. Although he does not mention it, it can be
formulated as an important expectation that the tax shall not be charged to
someone else, i.e. the ban on tax exporting shall apply.

In the Hungarian system, local taxes, namely, the business tax, account-
ed for and still represent the largest own resource among the own revenues
for local governments. However, in terms of its distribution, this also fa-
vors the more developed settlements with better economic performance.
Reviewing the statistical data, the tax revenues of the capital and the cit-
ies with county rights (urban counties) have always been the highest, and
while cities/towns do not lag far behind, the villages have quite low reve-
nues.'” What is the reason for this? Primarily, due to the fact that enterpris-
es engaged in industrial and commercial activities have settled in the cities
and the industrial parks located near them, especially in Budapest, not only
due to the concentration of skilled labor, but also due to the higher level of
development of infrastructure.

The explanatory memorandum to the draft law that introduced the set-
tlement tax in 2014 stated that after the adoption of the law the already
wide-ranging power of taxation of local governments - at least according
to the memorandum - would be further expanded by becoming entitled
to introduce settlement taxes in addition to local taxes within their area
of competence.’ Both the intention of the legislature and the expectations
of the municipalities suggested that local governments were provided
a significant opportunity that would actually provide assistance to address
the lack of resources. Therefore, it is necessary to examine how effectively
this has been achieved in practice and how the new regulation has affected
the previous financial structure.

1 “Hungarian State Treasury: information on the rules of the introduced local taxes,” accessed
June 15, 2021, https://hakka.allamkincstar.gov.hu/letoltes.aspx.

Draft No. T/1705 on the amendment of certain tax laws and related laws, and the Act
CXXII of 2010 on the National Tax and Customs Administration.
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In order to shed light on the processes and to understand the potential
purpose of the settlement tax, it is necessary to briefly review the processes
that have taken place in the structure of local revenues.

On the one hand, it can be emphasized that the shortage of local gov-
ernment revenues has been evident since the financial support system was
introduced in 1990, but it peaked in the 2000s. In many cases, neither gov-
ernment transfer payments nor own revenues were sufficient to perform
public tasks. This was largely due to the disproportionate nature of task
deployment, but the low level of local resource generation capacity also
contributed to it. On the other hand, the previous system was not able to
fully address the differences between municipalities, and the budget defi-
cit was remedied by borrowing, followed by running up debt, and then
debt consolidation. The new financing structure that emerged after 2011,"
i.e. the introduction of task financing and the centralization of the most
costly local tasks (education, health care, social care), laid the foundations
for a new kind of budget management for local governments. With the de-
cline of local financial autonomy, the role of own revenues, especially local
taxes, has increased in proportion, even though a number of new restric-
tions have been introduced on the levying of taxes and the use of revenues
from them.

In 2017, the introduction of the so-called solidarity contribution, paid
by richer municipalities to the central budget brought some changes to
the equalization of resources between settlements. From 2021, this means
a payment obligation for local governments with a tax capacity of more
than HUF 22,000 per capita, which is a response to the local business tax
revenues that were reduced as a consequence of the COVID-19 epidemic.

Furthermore, from 2021 onwards, the so-called system of supplemen-
tation is to be applied, the purpose of which is to provide a general founda-
tion for the mechanism of equalization with regards to inequalities between
settlements arising from local tax capacity.”? As part of the supplementa-
tion, settlements with lower tax capacity will receive a normative subsidy
supplement of between 20-50%. These corrections were partly intended to

12 Péter Bordas, “Feladatfinanszirozas-e a feladatfinanszirozas? A magyar énkormanyzatok

tamogatasi rendszerének értékelése,” Kozjogi Szemle, no. 2. (2017): 56-64.
B Act XC of 2020 on the Central Budget of Hungary in 2021, II. 2.2.2.1.
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address the effects of the pandemic, according to the memorandum from
the ministry, but as we can see, the problems started sooner.

3. The impact of the COVID19 epidemic on local revenues

During the state of emergency that was declared after the appearance of
the coronavirus in the beginning of 2020, several regulatory solutions were
adopted that affected local governments as well. The obligation to pay tour-
ist tax was temporarily suspended, 40% motor vehicle tax that used to re-
main with the municipalities became a resource for the Pandemic Fund [in
Hungarian: Jarvanytigyi Alap], while certain self-governments lost consid-
erable revenues due to the introduction of free parking on public premises
for almost a year and the decreasing local business tax revenues caused by
the shrinkage of the local economies. In response to this, the Government
introduced supplements from the central budget through various compen-
sational mechanisms. On the basis of all this, it seems quite legitimate to ask
the following question: if the Government wished to compensate for the lost
or missing revenues, for what purpose had they been withdrawn in the first
place and what could be the result of this?

Among the changes concerning the system of self-government, Gov-
ernment Decree 135/2020. (IV. 17.) needs to be highlighted here, which
allowed the establishment of special economic zones on the pretext of
controlling or combating the pandemic.” At this point, it should be noted
that, according to the Act on local business tax, if an area and its imme-
diate environment achieve a special status, the geographically responsible
and competent body of representatives at the county level get the right to
introduce the local taxes there, while the municipal government loses its
right to exercise its powers to levy taxes.” The first example for this desig-
nation occurred through Government Decree 136/2020. (IV. 17.), that
designated a special economic zone in the public administration area of
the city of God (more specifically, the premises of the company Samsung

If the institution has declared a total investment of at least HUF 100 billion as a priori-
ty investment from the perspective of the national economy, and its purpose is to avoid
the massive loss of jobs with economic importance affecting a significant part of the coun-
ty’s territory, or to implement a new investment or expansion.

5 Ordinance of the Government of 17 April 2020, Journal of Laws 2020, No 79. item 2071.
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SDI Magyarorszag Zrt.). As a result, the ownership of the public roads,
squares and parks was passed on to the county, which became entitled to
levy and collect local taxes according to the effect of the decree mentioned
above.' The city of God filed a constitutional complaint against this deci-
sion; however, the Constitutional Court acting on this basis also confirmed
that this ruling was not unconstitutional."”

According to a government decree that entered into force on May 21,
2020, the tourist tax does not have to be paid by the taxpayer after the guest
nights spent during the emergency until 31 December 2020, nor in 2021,
also, the person obliged to collect the tax does not have to collect it, but
at the same time, the established but uncollected tax needs to be declared
to the tax authority.’® The local governments received a promise from
the Government for a non-refundable subsidy from the central budget, to
the same amount as the tax declared but not paid by the taxpayers of tour-
ism tax. In the meantime, the settlements have also lost the central support
issued previously as support for holiday resorts [in Hungarian: tidiil6he-
lyi tamogatas].

At the end of 2020, a range of new restricting regulations were intro-
duced for the year 2021 on halving the maximum rate of the business tax
and on freezing the introduction of new local taxes and municipal taxes
(that will later remain in force in 2022)." By reducing the business tax bur-
den, the Government intended to relieve the enterprises and businesses that
had gotten into a difficult situation. However, in terms of its effect, it cannot
be neglected that the loss of revenues affects mostly the major cities, which
are typically governed locally by the opposition, and had largely exhausted
their reserves b 2020. As we have seen before, according to the data issued
by MAK [Hungarian State Treasury], the most significant local tax revenue
is the business tax, that constitutes almost 80% of such revenues. And, as
it has been mentioned above, its distribution is rather unequal.

Déra Lovas, “Nem alaptorvény-ellenes a godi killonleges gazdasagi vezet kijelolése,” KOZ-
JAVAK, no 1. (2021): 48-50.

17" Decision no. IV/839/2020. of the Hungarian Constitutional Court.

8 Ordinance of the Government of 21 April 2020, Journal of Laws 2020, No 82. item 2136.

¥ Ordinance of the Government of 1 December 2020, Journal of Laws 2020, No 265.
item 8726.
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Figure 1. Distribution of revenues (in million HUF) from local business tax (HIPA)
by settlement categories (2020)

Source: Edited by the author based on the data from the Hungarian Ministry of Finance, State Audit
Office and Hungarian State Treasury

Figure 1 illustrates the unequal proportion and distribution of lo-
cal business tax between each of the settlement categories. In the legend,
the number of municipalities in the given category is shown in brackets
behind each of the categories. In 2020, almost one quarter (23%) of the to-
tal revenues from HIPA were collected by cities with county rights, while
another quarter, or slightly more than a quarter (27%) by other towns/cit-
ies.”® Furthermore, the majority of the municipalities levied the maximum
tax rate allowed, which is 2%. According to the data of the State Treasury,
almost HUF 703 billion of tax revenue was generated from HIPA in 2020,
that may halve in 2021 due to the halving of the tax rate, and may lead to
a loss of HUF 2-300 billion from the budget of the municipalities.

While the government took away resources with one hand, it provided
extra subsidies to some municipalities with the other one. The government

20

Ilona Németh and Katalin Halkéné Berkd, ed. A helyi 6nkormdnyzatok adoztatdsi gyakorla-
ta. Az dllami szdmvevdszék elemzése, (Budapest: Allami Szdmvevdszék, 2021), 19-20.
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determined individualized subsidies for several municipalities based on
a set of criteria that had not been communicated in advance.” cities with
county rights, which are of key importance as far as the local business tax
is concerned, were particularly affected by this subsidy, as 17 of the 23
county towns received such subsidies, including all 12 municipalities led
by the governing party. A total of HUF 23.7 billion individualized subsi-
dies were distributed from the central budget among the cities with county
rights, that obviously does not cover the expected loss of revenue of hun-
dreds of millions of forints by local governments. The question is whether
this will result in the emergence of additional individualized subsidies or
whether it foreshadows another possibility of municipal indebtedness.

4. The role of the settlement tax in the revenue structure

As far as the power to levy local taxes is concerned, it can be stated that in
2020, at least one local tax or settlement tax was introduced in 3156 of the
3178 settlements, and only 22 of the local governments did not exercise this
option.” In other words, there are hardly any municipalities existing today
that have not been forced to use this source of revenue.

Let us examine how large sources of revenue the settlement tax consti-
tutes, and within that, what is the proportion of each type of local tax. Fig-
ure 2 shows the development of local tax revenues between 2015 and 2020,
and clearly demonstrates the significance of the local business tax and its
size compared to other taxes.

First of all, it is clear that HIPA is the most significant type of tax, ac-
counting for an average of 70-80% of local tax revenues, while in com-
parison, the second most important construction tax contributed to only
around 10-15% of the total revenues on average. It can be determined that
the revenue from HIPA has been growing steadily in the past years, but
has fallen from HUF 788 billion to HUF 702 billion as a result of the pan-
demic in 2020, which shows the extent of its exposure to economic effects.
In contrast, for example, revenue from construction taxes increased from
HUF 127 billion in the previous year to HUF 131 billion in 2020. As far as

2 QOrdinance of the Government of 24 December 2020, Journal of Laws 2020, No 290.
item 10779.
2 Németh and Halkoné Berko, A helyi 6nkormdnyzatok, 19-20.
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the tourist tax is concerned, we can see a significant decrease (from HUF 16
billion to HUF 3.9 billion), which was partly due to the absence of tourists
coming from abroad, but largely due to the fact that from 26 April 2020,
the tourist tax was paid by the central budget instead of the obligee, so it ap-
peared in the budget of local governments not as local tax revenue, but as
a subsidy.

800 000
700 000
600 000
500 000
400 000
300 000
200 000
100 000
0
2015 2016 2017 2018 2019 2020
® Local business tax ® Building tax
Development land tax ® Communal tax of private individuals
H Tourism tax B Open-list "municipal tax"

Figure 2. Local government tax revenues in Hungary (2015-2020, in million HUF)

Source: Edited by the author, based on the 2015-2019 data of Central Statistical Office of Hungary and
the 2020 data of Hungarian Ministry of Finance.

At the same time, it is worth drawing attention to the inequality be-
tween the settlements. According to the analysis published in 2021 by
the State Audit Office, 34.8% of the budget revenues of the county towns
were local tax revenues in 2019, and in terms of proportions, 80.4% of this
came from HIPA. In the case of municipalities with exceptionally high
local business tax revenues, local taxes can account for over 60% of their
revenues. In contrast, the operation of villages is the least dependent on
local tax revenues; according to the Audit Office, the proportion of local
tax revenues was below 5% in almost half of the villages. Of course, this de-
pendence is also relative, as in many villages this small portion can also be
necessary for daily operation, and, the income lost because of the epidemi-
ological measures can be difficult to make up for, and the central support is
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not necessarily sufficient to compensate for this either.” In contrast, there
are some smaller settlements with greater economic potential (where, for
example, a multinational company is established) where the per capita tax
revenues are highest on the national level.

Thus, the distribution of local taxes is not uniform, just as the method
of distribution of the individualized central support described above differs
significantly, if we take into account offsetting and compensation. Let us ex-
amine how the municipal tax was integrated into the local tax system from
2015, partly aimed at equalizing financial resource differences and increas-
ing local revenue capacities. According to the data of the Hungarian State
Treasury, 9 settlements had a decree on settlement tax in force in 2015, 62
in 2016, 100 in 2017, 102 in 2018, 104 in 2019, 108 in 2020, and 101 in 2021.

First of all, it can be concluded that there is no accurate data about how
many municipalities used this option in a given year as statistical data was
published with different content. The figure above is based on the statistical
reports submitted to the State Treasury, while the local tax decrees pub-
lished in the National Legislative Gazette (hereinafter: NJT) show slightly
different numbers. Moreover, in the first years, with the repeal of the incor-
rectly established local tax regulations (the practical experience of which
will be discussed later), this figure was constantly changing. In any case,
it may still be suitable to illustrate the proportions. It can be clearly seen
that in the last five years, although the number of local governments levy-
ing the local tax has steadily increased, it has affected only 0.03% of the lo-
cal governments, so it can be described as insignificant. By 2021, the slow
growth had come to a halt. Although, according to the NJT, 22 new mu-
nicipalities would have exercised this option, their local decree had to be
repealed due to new central regulations related to the COVID 19 epidemic.
This is due to the fact that by the end of 2020, new restrictive decisions
were made for 2021, halving the maximum rate of business tax and freezing
the introduction of new local and municipal taxes.” Furthermore, it can
be stated from the data of the State Treasury that typically the villages and
partially the towns exercised this option. According to the examination of

#  See Ordinance of the Government of 14 January 2021, Journal of Laws 2020, No 8. item 109.
24 QOrdinance of the Government of 1 December 2020, Journal of Laws 2020, No 265.
item 8726.
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the State Audit Office, this means that 52.9% of all settlement tax revenues
were generated by villages and 39.0% by other towns, while the remaining
two were shared by two districts of the capital and county towns.”

The introduction of the new open list tax assessment gave rise to
the question of exactly what (taxable events/objects) municipalities could
tax in practice. Therefore, the subjects of taxation (objects or events) that
municipal councils have declared are also worth examining. Under local
decrees in effect on January 1, 2021, the majority of municipalities have in-
troduced an agricultural land tax (where the tax is based on the area or
the Gold Crown value, i.e. the economic productivity of the land).* In ad-
dition, we may encounter more interesting tax subjects in each case, such as
agricultural tractor, slow moving vehicle, heavy equipment, domestic waste-
water storage, fishpond, high buildings, water vehicles, or even a semi-fin-
ished structure. Examining the aspects of the taxation procedure, it can be
identified that the town clerk of the municipality - as a local government tax
authority - typically establishes the local tax, that usually has an annual pay-
ment period, and half of the decrees also establish some kind of exemption.
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Figure 3. Revenues from settlement tax between 2015-2020 (in million HUF)

Source: Regarding 2015-2019 the figure is based on the data of the Central Statistical Office; as of 2020
the figure is based on the data of the Ministry of Finance. Edited by the author.

»  Jlona Németh and Katalin Halkéné Berko, A helyi 6nkormdnyzatok, 15.
% The gold crown value is a measurement unit of the quality of arable land in Hungary.
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With the examination of the aggregated data received from the mu-
nicipal tax, shown in Figure 3, we can draw some important conclusions.
According to the budget reports, the settlement tax revenue in the past year
of 2020 was HUF 621 million, that accounted for 0.02% of the budget rev-
enue of all local governments. First of all, we can establish that this is not
a significant source of revenue compared to local taxes, and its size has been
steadily declining over the past three years. It reached its highest level in
2017, when the affected local governments reported HUF 1,095 million in
revenue. If we project this to the roughly 100 settlements, we can essential-
ly talk about HUF 10 million a year, and in 2020 only HUF 6 million per
settlement. Of course, this can be spent on several useful tasks in small-
er settlements, but it is hardly enough for any significant investment and
strengthening financial autonomy. As we have seen, overall, the settlement
tax did not even account for 0.1% of local revenues. So it cannot serve as
an alternative to classic local taxes, especially the HIPA, nor can it compete
with them.

Finally, it should be noted that the Government Decree 535/2020
(XII. 1.) on the local tax measure necessary to mitigate the impact of
the coronavirus pandemic on the national economy entered into force on
December 2, 2020, and declared that the rate of local taxes and the settle-
ment tax cannot be increased in the tax year of 2021, the local government
shall continue to provide tax exemptions and tax relief in accordance with
what is stipulated in its tax decree, and the local government shall not in-
troduce any new local tax for the year of 2021 (the regulation has been ex-
tended to 2022). This will certainly lead to a stagnation or decrease in rev-
enues, thus sealing the fate of the settlement tax. If only, because of the loss
of revenue caused by the epidemic, 22 municipalities planned to introduce
a new municipal tax from 2021 on the basis of the NJT data, that had to be
repealed after the adoption of the above provision.

5. Interpretation of the settlement tax with respect to the norm control
procedure initiated by Local Government Council of the Curia

After the budget analysis of the settlement tax, it is worth examining what
regulatory challenges local governments have encountered or may encoun-
ter when introducing a new municipal tax. The norm control of local de-
crees, and thus of tax regulations, i.e. the examination of whether the local
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government decree collides with other legislation specified in Article T (2)
of the Fundamental Law of Hungary, falls within the competence of the Lo-
cal Government Council of the Curia (Supreme Court of Hungary). As
the regulation of the municipal tax is rather short-spoken, the decisions of
the Curia play a decisive role in terms of legal practice, and at the same time
shed new light on why the introduction of the settlement tax could not be-
come systemic.

As a reminder, according to §1/A of the LTA, local governments may,
by decree in their area of competence, introduce a settlement tax or settle-
ment taxes that are not prohibited by other law. Furthermore, a settlement
tax may be imposed on any tax subject, provided that it is not subjected to
public charges regulated by law. Finally, the state, local government, organ-
ization or, by virtue of its nature, an entrepreneur, shall not be subjected
to settlement tax.”” Within this regulatory framework, the Local Govern-
mental Council has made several landmark decisions. Between 2015 and
2020, a total of twenty decisions on settlement tax were made, of which
eight are substantive decisions, therefore, their detailed analysis is worthy
from the point of view of legal practice. The following is a short summary
of the case-law on the settlement tax, without the detailed description of
the facts of each case.

In most cases, the Curia examined a settlement tax decree that estab-
lished a tax on agricultural land. In this context, the court examined whether
double or multiple taxation existed, i.e. it determined which payment obli-
gations constitute a public burden that precludes the taxation of agricultur-
alland (Hungarian Curia Judgments No. K6£.5035/2015., K6£.5028/2016/4.
Ko6£.5069/2015/4., and Kof.5068/2015/4.). Several decrees that can be said
to be ‘more creative’ compared to the agricultural land tax, also became
the subjects of the examination of the Curia, which also shows the local
government strive for the purpose of the regulation.

In one case, the Curia annulled the settlement tax decree of the Munici-
pality of Alsonémedi.28 As far as the decree is concerned, the obligation to pay
the municipal tax covertly affected only a narrow social group, after the num-
ber of days spent in the settlement (typically Romanian guest workers living

¥ Article 1/A of the LTA.
*  Hungarian Curia Judgment No. kof.5028/2017/4.
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in the settlement, who, according to the municipal council, were behaving
inappropriately in the settlement). In the context of this decree, which was es-
sentially adopted for law enforcement purposes by the local authority, the Cu-
ria stated that, taking into account the cases of tax exemptions and the system
for determining the relevant certificates, the definition of the taxable person
was extremely targeted. Thus, the Curia expressed that the local government
implements an arbitrary distinction prohibited by the Act CXXV of 2003 on
Equal Treatment and the Promotion of Equal Opportunities, if the tax legisla-
tion determines the extent of the obligations against the ability of the persons
to bear the burden- o, in case of the legislation examined, in the opposite way
to - without a legitimate aim.

Similarly to the previous decision, judgement No. Ko6£.5027/2017/4.
can also be highlighted, where the Curia annulled the decree of the Mu-
nicipality of Veresegyhaz on the infrastructure development settlement
tax. According to the decree, a one-time settlement tax of half a million for-
ints had to be paid for each newly built apartment.” The Curia expressed,
that the LTA stipulated the construction tax for the taxation of residential
real estates, therefore, any tax object that is already subjected to any local
taxes specified in the LTA cannot be subject to settlement taxation.
Thirdly, the findings of the judgement No. K6£.5037/2017 can be empha-
sized, where the case was based on the fact that the municipal council of
Balatonfiired established an agricultural land tax with which it was intended
to force owners of the neglected properties to behave differently, i.e. to make
them to keep their lands in order.” In this case as well, the Local Govern-
mental Council considered that the realization of the desired goal, that is,
local authority law enforcement through taxation was incompatible with
the nature of the tax, as taxation is supposed to be a general payment obli-
gation, not a sanction-type obligation.

It should be emphasized, therefore, that the high extent of freedom
provided with regards to the declaration of the rules in details shall not
result in the broad interpretation of the general limits, and the introduction

»  Municipal Decree No. 1/2017 (III.3.) of the Municipal Council of the Municipality of Vere-
segyhaz on the Urban Infrastructure Development Settlement Tax.

% Municipal Decree No. 30/2014 (XI. 28.) of the Municipal Council of Balatonfiired on Set-
tlement Taxes.
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of the settlement tax shall not be aimed at covertly regulating local living
conditions beyond taxation. It is clear from the two examples above that in
addition to the goals communicated by the legislator, some local govern-
ments interpreted the authorization as an option to introduce a quasi pu-
nitive tax, and the local government would have regulated the local living
conditions with local authority law enforcement purposes.*

The question arises as to whether the legislator deliberately formulated
the regulation in the LTA without restrictions, or does the practice attempt
to take advantage of this opportunity? In any case, based on the case law,
it can be seen that the regulation of the open list tax assessment requires
much more attention from local governments, and there is a higher risk
that the purpose of the local decree is different from the objectives set out
in the LTA.

6. Conclusions

The Hungarian local tax system has undergone a change in recent years,
which has not strengthened the financial independence of local govern-
ments. Although the introduction of the settlement tax in 2015 was preced-
ed by high expectations, we can state that it did not become significant either
in the number of levying municipalities or in the volume of revenues from
it.”> In fact, it has not become a means of replenishing and equalizing finan-
cial resources, and its economic efficiency has fallen short of expectations.
A negligible part of the local governments levied the local tax, and the rev-
enue from it is dwarfed compared to the classic taxes. In my opinion, all of
this can be traced back to several reasons. One of them is that the short-spo-
ken regulation of the municipal tax requires creativity on the part of the lo-
cal government, while the room for maneuver of the local governments is
limited due to the exemption of businesses from the tax. Secondly, the bur-
den on the population is already high, and the imposition of another local
tax could pose a public policy risk (see, for example, the fact that in several
cases, individuals tried to initiate a norm control procedure before the Curia
because of the high public burden). Thirdly, the practice of the Local Gov-
ernmental Council has also shown that it is necessary to take into account

3t This is supported by the satement of Gabor Kecsé and Csaba Tombor, A helyi adok, 85.
% Gébor Kecsé and Csaba Tombor, A helyi addk, 90.
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several additional aspects within the already narrow framework, includ-
ing the definition of the subject group and the avoidance of double taxa-
tion, which uncertainty also discourages the introduction of the settlement
tax. The government measures taken during the coronavirus epidemic did
not favor the spreading of the municipal tax either, in spite of the fact it was
exactly in this period of limited resources when the mood to introduce new
taxes could have increased. Open-list taxation could not fit into the previous
tax structure, and when it comes to its result, it also had a negative effect on
the system of own resources, so, for example, usage constraints appeared in
the context of other local taxes as well. Thus, the open-list tax assessment
alone could have created an opportunity for equalization of resources, but
within such a regulatory framework - taking into account the peculiarities
of the Hungarian local government system - the real and unexpected pur-
pose of the settlement tax became separated from each other.

The role of the business tax among local taxes, was growing steadily,
which was halted by the COVID 19 epidemic. This way, the epidemic af-
fected not only local businesses, but also local task and budgetary manage-
ment, forcing some municipalities into a forced path. But it can also be seen
that, even in these circumstances, there are winners of the current mecha-
nism of withdrawing and allocating resources, that reinforces the practice
in recent years of breaking the central task funding mechanism through
individualized central budgetary support granted through individual and
targeted, less transparent mechanisms.”

Instead of seemingly effective but only sound sources of revenue that
reinforce local dissensions and have no real content, it would be necessary
to even out the territorial differences in financial resources in order to cre-
ate financial stability and to perform public services adequately, especially
in times of economic challenges caused by the COVID19 epidemic.

The paper was prepared in the framework of Project no. 134499 titled ’Increasing gov-
ernment intervention in market regulation’ has been implemented with the support from
the National Research, Development and Innovation Fund of Hungary, financed under
the K_20 ,,0TKA” funding scheme.
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public aid, the transparency of aid granted by individual member states,
investment and the simplest and most transparent instrument of support,
incentives, next to grants, are tax relief. In both Czechia and Poland, in-
tax relief, vestment incentives for new investments include regional aid in
Poland, the form of tax relief in income tax - this includes income tax
Czechia exemptions in Poland, and income tax relief in Czechia, as well
as property tax exemptions in both countries. The purpose of
this article is to compare the scope and conditions for receiving
regional investment aid by entrepreneurs in these countries.

The adopted research methodology is based on analysis of legislation in
force with a reference to views expressed by legal commentators.

1. Regional investment aid- sources of law in the European Union

First of all, it should be pointed out that the European Union (EU) has
the exclusive power to determine conditions for the implementation of state
aid, and its control. The European Commission, as a supranational body
supervises state aid granted by Member States, upholding the interest of
the European Union as a community'. Accordingly, at the level of EU law,
there is a significant number of legal acts of a different nature, all regulating

' Bartlomiej Kurcz, “Komentarz do art. 107, in Traktat o funkcjonowaniu Unii Europejskiej.
Komentarz. Tom II, ed. Krystyna Kowalik-Banczyk, Monika Szwarc-Kuczer and Andrzej
Wrdbel (Warszawa: Wolters Kluwer Polska, 2012), 423 ff.
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state aid. However, given the nature and subject matter of this article, only
the most important legal acts related to the provision of regional aid will be
considered for the purposes of below analysis.

The most important and basic act regulating the issue of state aid is
the Treaty on the Functioning of the European Union? where from Ar-
ticle 107 (1) a general prohibition of state aid can be directly derived. At
the same time, Article 107 (2) and (3) of the Treaty indicates the conditions
when state aid could be possible. In turn, Article 109 of the Treaty contains
the authorization for the European Council to issue any appropriate regula-
tions for the application of Article 107 and Article 108 of the Treaty.

As part of the implementation of the Treaty in the field of state aid,
extensive executive regulations have been issued in the secondary law of
the European Union, concerning the definition of forms and types of state
aid, sectors of special treatment and procedures for control by the Europe-
an Commission. In particular, exercising the power granted in Article 108
(4) of the Treaty, the European Commission adopted the General Block
Exemption Regulation via Commission Regulation (EU) No. 651/2014 of
June 17, 2014, declaring certain types of aid compatible with the internal
market in application of Articles 107 and 108 of the Treaty’, stating catego-
ries of state aid that may be exempted from notification under certain
conditions. The categories of aid exempted from notification under Arti-
cle 1(1)(a) of Regulation 651/2014 notably include regional aid. Regional
aid is regulated in Section 1 of Chapter III of Regulation 651/2014.

It should be noted that in addition to the sources of primary law (the
Treaty) and secondary law (Regulation 651/2014, issued on the basis of
the Treaty), the issue of regional aid is also addressed by non-legislative
acts in the field of soft-law - notably, communications of the European
Commission. The first of these is the communication of the European

2 The Treaty on the functioning of the European Union, Official Journal of the European
Union C 326.

3 Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of
aid compatible with the internal market in application of Articles 107 and 108 of the Trea-
ty, Official Journal of the European Union L 187/1, 26.6.2014; hereinafter: Regulation
651/2014; hereinafter: “The Treaty”
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Commission - Guidelines on regional state aid*. Although the Guidelines
do not constitute binding law under Article 288 of the Treaty, and there-
fore do not have direct effect and are non-binding on Member States, they
are greatly important because they contain the Commission’s position on
granting the regional aid. The Guidelines provides guidance to individu-
al Member States to facilitate the preparation of aid programs that com-
ply with EU law. Adhering to the Guidelines increases the likelihood that
the Commission will declare state aid compatible with the internal EU
market. In the Guidelines, the Commission defined the essential elements
of regional aid, its types, conditions of admissibility or criteria for distin-
guishing areas in terms of permissible aid intensity. The Guidelines refer
both to regional aid, which is exempted from notification to the Commis-
sion if consistent with the requirements set by Regulation 651/2014, and to
aid requiring approval of the Commission, e.g. due to the higher value of
the aid.

The European Commission also published horizontal communication,
which does not apply only to regional aid, but to any type of state aid. This
is the Commission’s notice on the concept of state aid within the meaning
of Article 107(1) of the Treaty, aimed to allow for an easier and more con-
sistent application of the concept throughout the European Union. In this
notice on the concept of state aid the European Commission stressed that
this clarification was based on the jurisprudence of the EU courts, which is
always a fundamental point of reference in the interpretation of the Trea-
ty. In principle, the Commission is bound by the communications it is-
sues when discussing state aid supervision, as long as they do not deviate
from the standards of the Treaty and to the extent that they are accepted by
the Member States®.

The presence of numerous regulations of different nature creates
a comprehensive, but complex legal framework for regional aid. Howev-
er, if the same scope of substantive matter has been regulated differently

4 Communication from the Commission Guidelines on regional State aid (2021/C 153/01),
Official Journal of the European Union C 153/1, 29.4.2021.

> Igor Postula, Aleksander Werner, Prawo pomocy publicznej (Warszawa: LexisNexis,
2008), 115.
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under the Commission’s communications and Regulation 651/2014, prior-
ity should be given to the latter.

2. Legal basis for granting tax preferences in Czechia and Poland

The act setting the direct grounds for granting regional aid for investments
in Poland is the Act of May 10, 2018 on Supporting New Investments®. Ac-
cording to Article 1 of the Act on Supporting New Investments, the Act sets
the general principles of providing support to entrepreneurs in new invest-
ments, the authority competent to support new investments, its scope of au-
thority and mode of operation, as well as tasks of area managers responsible
for supporting investors. Also, the executive regulations implemented on
the basis of this Act will be of utmost importance, notably the Ordinance of
the Council of Ministers of August 28, 2018 on public aid granted to certain
entrepreneurs for the realization of new investments’, which determines,
among other things, the conditions for granting public aid, and the Ordi-
nance of the Council of Ministers of December 14, 2021 on the determina-
tion of the regional aid map for 2022-2027%.

At the same time, entrepreneurs implementing a new investment can
take advantage of real estate tax exemption, but this depends on independ-
ent resolutions of the authorities of individual local government units (mu-
nicipal councils) adopted under Article 7 paragraph 3 of the Act on Local
Taxes and Fees’.

The act setting the general rules for investment incentives in Czechia
is Act No. 72/2000 Coll., on Investment Incentives and on Amendments to
Certain Acts (Investment Incentives Act), as amended by Act No. 450/2020
Coll. This Act sets the procedure to be followed in the granting of invest-
ment incentives, and the exercise of related state administration in order to

Act on Supporting New Investments of 10 May 2018, Journal Laws 2020, item 1752,
as amended.
Ordinance of the Council of Ministers of 28 August 2018 on public aid granted to cer-
tain entrepreneurs for the realization of new investments, Journal of Laws 2018, item 1713,
as amended.
8 Ordinance of the Council of Ministers of 14 December 2021 on the establishment of the re-
gional aid map for 2022-2027, Journal of Laws 2021 item 2422, as amended.
9 Act on Local Taxes and Duties Act of 12 January 1991, Journal of Laws 2019 item 1170,
as amended.
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promote the economic development and employment creation in Czechia.
Then, Regulation No. 428/2021 Coll., of the Government of Czechia, on
the Permissible Level of Public Aid in the Cohesion Regions of Czechia'®
sets forth the permissible aid intensity for individual regions.

Legal basis for Property tax exemption for a period of five years in
special industrial zones is Act on Real Estate Tax, No. 338/1992 Coll,, as
amended by subsequent acts.

3. Definition of the regional state aid

As indicated by Katarzyna Pamufa-Wrobel and Beata Grzegorzewska',
state aid is an action of the state aimed at realization of a specific economic
intention, and by this objective, state aid can be divided into: regional aid,
sectoral aid'> and horizontal aid". Given the focus of this article, the defini-
tion of one of the types of state aid is particularly important, which is state
(regional) aid. Characteristic to the regional aid is that it is closely linked
to the fact that the beneficiary conducts economic activity in a particular
area (region), which in turn allows for targeted and localized increases in
economic effectiveness and boosts growth.

In formulating the definition of regional aid, it should be noted that
recital 31 of Regulation 651/2014 states that regional aid promotes the eco-
nomic, social and territorial cohesion of Member States and the European
Union as a whole, and aims to assist the development of disadvantaged are-
as by supporting investments and job creation in the context of sustainable
development. Thus, the objective of regional aid is to reduce the disparities
in socio-economic development between the various regions of the Euro-
pean Union by supporting the least economically developed regions. By

1 Regulation No. 428/2021 Coll., of the Government of Czechia, on the Permissible Level of
Public Aid in the Cohesion Regions of Czechia.

I Katarzyna Pamuta-Wrobel and Beata Grzegorzewska ,“Podstawowe pojecia i system zrodel
prawa pomocy publicznej;” in Pomoc publiczna dla przedsigbiorcéw. Wybrane zagadnienia,
ed. Adam A. Ambroziak, Katarzyna Pamuta-Wrébel, Robert Zenc (Warszawa: Wolters Klu-
wer Polska, 2020), 31.

12 The granting of sectoral aid is dependent on the beneficiary’s activity in a specific field

or industry.

Horizontal aid is directed to all entrepreneurs, regardless of the area in which they conduct

business and the field of their activites.
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reducing disparities in the level of development of individual EU regions,
EU economic and social cohesion is achieved. By targeting regional aid
toward the least developed (most disadvantaged) regions in the EU, the im-
pact on trade and competition is minimized. The main objective of regional
aid is to promote the investments in regions where the level of economic
development is below a certain EU average.

The aforementioned Guidelines on regional state aid indicate that
the main objective of state aid control in respect of regional aid is to ensure
that the aid intended to contribute to regional development and territo-
rial cohesion does not adversely affect the terms of trade between Mem-
ber States.

Out of the 15 aid categories it is regional investment aid that is one of
the most relevant in all of the Visegrad countries and preserved its dominant
role as of 2009 to 2016: on average with a relative share of 48% in Czechia
and 21% in Poland respectively. As regards the forms of aid, the most typi-
cal is absolutely the cash grant in these countries, with a share of over 70%
among the aid instruments on average followed by tax benefits (defer-
ral, reduction or even exemption) with a share of around 20%. The other
forms of aid (equity participation, guarantee, soft loan) are less significant.
The dominance of cash grants and tax benefits in Poland and Czechia is not
unique - it fits the European trend with similar proportions'.

4. Rules for granting public aid- Poland and Czechia

A necessary condition for granting support is that the entrepreneur makes
a new investment, i.e. an investment in tangible or intangible assets, in
the territory of Czechia or the Republic of Poland respectively.

Regional investment aid in the form of exemption or relief from in-
come tax may be granted in the entire territory of Poland and, respectively,
Czechia. At the same time, the conditions for these tax preferences vary
between both countries and their regions, depending on how certain areas
of the country are classified. Areas eligible for regional aid and defined in
the regional aid map in accordance with Article 107(3)(a) of the Treaty,

" Gabor Potvorszki, “State Aid in the Visegrad Countries: Similarities and Differences,”

Club of Economics in Miskolc, TMP 14, no. 2(2018): 65,67, http://dx.doi.org/10.18096/
TMP.2018.02.05.
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usually referred to as @ areas, are usually those which are considered as
the most disadvantaged in the EU in terms of economic development and
are the regions with the greatest needs. Areas defined in the regional aid
map under Article 107(3)(c) of the Treaty, usually referred to as “c” areas,
are also disadvantaged, but to a lesser extent. The division of regions is due
to the fact that regional investment aid can only play an effective role if it is
used sparingly and proportionately and is concentrated on the most dis-
advantaged regions of the European Union. In particular, the permissible
aid ceilings should reflect the relative seriousness of the problems affecting
the development of the regions concerned®.

According to Annex I, Regional aid coverage 2022-2027 by Member
States to the Regional State Aid Guidelines, the following areas of Poland
are “a” areas: malopolskie, $laskie, zachodniopomorskie, lubuskie, opolskie,
kujawsko-pomorskie, warminsko-mazurskie, pomorskie, f6dzkie, swigto-
krzyskie, lubelskie, podkarpackie, podlaskie and the Mazowieckie regional
region. In Czechia, on the other hand, Severozapad, Severovychod, Stredni
Morava and Moravskoslezsko were classified as ‘@ areas. The Wielkopolskie
and Dolnoslaskie voivodships in Poland, as well as Stfedni Cechy, Jihoza-
pad and Jihovychod have been preliminarily defined as “c” areas (former
“a” areas) due to positive economic developments.

The difference in investment conditions is that in ‘cC’ areas, compared
to @’ areas, the situation of large enterprises changes, as these can only re-
ceive public aid after prior notification to the European Commission, un-
less they start a new economic activity in the area as part of a new invest-
ment. The assessment is made on the basis of the NACE classification at the
4-digit level of the NACE code'. This is because large enterprises are less

'® Magdalena Kogut-Jaworska, “Regional Aid and its Importance in the Context of Total
Public Aid in the European Union,” in Proceedings of the international scientific conference
Hradec Economic Days 2019 part I, ed. Petra Maresova, Pavel Jedlicka, Ivan Soukal (Hradec:
University of Hradec Kralove, 2019), accessed August 9, 2022,https://digilib.uhk.cz/bit-
stream/handle/20.500.12603/119/KOGUT-JAWORSKA.pdf?sequence=1&isAllowed=y.
Article 2(50) of Regulation 651/2014 provides a definition of the term “same or similar ac-
tivity” as an activity falling within the same class (designated by a four-digit numerical code)
of the statistical classification of economic activities NACE Rev. 2, as defined in Regulation
(EC) No. 1893/2006 of the European Parliament and the Council of December 20, 2006
on the statistical classification of economic activities NACE Rev. 2 and amending Council
Regulation (EEC) No. 3037/90 and certain EU regulations on specific statistical domains.
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affected by regional restrictions than a small or medium-sized enterprises
when investing in an area that fulfils the conditions of Article 107(3)(c)
of the Treaty. Large enterprises operating in the Wielkopolskie and Dol-
noslgskie voivodships and the Sttedni Cechy, Jihozépad and Jihovychod re-
gions will not be able to receive support for new investments which consist
of, among other things, increasing the production capacity of an existing
establishment or fundamentally changing its production process.

New investment in both countries may consist in the creation of a new
establishment (greenfield investment), i.e. a spatially, organizationally and
functionally distinct unit, with a high degree of autonomy and above all,
not reliable on the technical resources of other establishments of the enter-
prise'’. There may be several establishments (plants) within a single enter-
prise, even if they are located in different places. Other cases which can be
considered as new investments are investments increasing the production/
service capacity of an existing establishment, diversification of the produc-
tion of an establishment by introducing new products or services, or a fun-
damental change in the production process of an existing establishment.

In addition, in Poland, the acquisition of assets of a plant that has been
closed or would have been closed if the purchase had not taken place (pro-
vided the entrepreneur acquiring the assets must not be related to the sell-
er) can also be considered new investment. However, the mere acquisition
of shares in an existing enterprise is not considered new investment.

In Poland, state aid is granted on the basis of a decision on support and
takes the form of exemption from corporate or personal income tax. Re-
gional investment aid can be granted for new investments in the industrial
sector and in the service sector (with certain exemptions).

In Czechia, the investment incentive can be granted for ongoing invest-
ment projects in the industry sector of manufacturing, including strategic
manufacturing investments, investments with high technological demands,
or production of strategic medical products. The supported investments
also include investments in technology centres (where a such centre fo-
cuses on applied research, development and innovation of technologically

7" Robert Zenc, “Regionalna pomoc inwestycyjna,” in Pomoc publiczna dla przedsigbiorcéw.

Wybrane zagadnienia, ed. Adam A. Ambroziak, Katarzyna Pamula-Wrébel, Robert Zenc
(Warszawa: Wolters Kluwer Polska 2020), 156.
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or otherwise advanced products, technologies and production processes,

including the creation and innovation of software) and business support

centres. Notably, business support centres can take the form of:

- a software development centre, focusing on the development of new
software or innovation in existing software,

- adata centre, focusing on the storage, sorting and management of data,

- arepair centre, focusing on the repair of high-tech equipment, or

- ashared services centre, focusing on taking over the management, op-
eration and administration of internal operations from a controlling
or controlled person or from contractors for whom this activity is not
their usual business.

In Poland, the decision on supportisissued by the ‘area manager,i.e. the man-

ager of a given Special Economic Zone in its respective area on behalf of

the Minister of Development and Technology. The decision on support is

issued autonomously by the area manager, without consulting any entity. As

a result, the entire procedure to receive state aid for a new investment takes

30 days, regardless of whether the investment consists of setting up a new

plant or investing in an existing plant.

In Czechia, in the case of expansion of a Czech entity, the process of
issuing an investment incentive decision can take about 7 months and this
period can be extended to as long as 10 months if the applicant and the re-
cipient of investment incentives are different entities. Once an application
for an investment incentive decision has been submitted to the Czech
Investment and Development Agency, the Agency evaluates the pro-
vided supporting documentation within 30 days before submitting it to
the Ministry of Industry and Trade together with the documentation on
the requested investment incentive. The application is first assessed by
the Ministry of Industry and Trade, after which the Ministry of Labour
and Social Affairs, the Ministry of Finance, the Ministry of Agriculture
and the Ministry of the Environment examine whether the general and
specific conditions for granting investment incentives could be met before
issuing a binding opinion approving or opposing the granting of invest-
ment incentive. The assessments of the individual ministries can take a to-
tal of approximately 3 months. The Ministry of Industry and Trade submits
a proposal for the approval of an investment incentive to the Government
before issuing a decision on the offer to grant the investment incentive.
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The Government then makes a decision on the Ministry’s proposal for
the approval of the investment incentive within 3 months.

Interestingly, in Czechia, the same application procedure applies for
income tax relief, grants for the creation of new jobs, retraining and train-
ing of employees, financial assistance for the acquisition of tangible and
intangible assets for a strategic investment project or when applying for
the transfer of land and technical infrastructure at a reduced price, as well
as when applying for exemption from property tax. This is certainly a con-
venience for entrepreneurs, who submit their applications to a single au-
thority. However, due to the fact that one entity handles all the applications
for investment incentives, it significantly increases the waiting time for ob-
taining a decision.

In Poland, if an entrepreneur is interested in obtaining a grant for cre-
ating new jobs, an investment grant or a grant for employee training, they
must apply to a completely different entity, which is the Polish Investment
and Trade Agency. If an investor wants to take advantage of the real estate
tax exemption, then the executive authority — usually the mayor or presi-
dent of the municipality where the new investment is located - is compe-
tent in this matter.

In both Poland and Czechia, the investment cannot be commenced
prior to the submission of an application for a decision on support / in-
vestment incentive decision. In Poland, expenses related to the new invest-
ment which were incurred after the application for a decision on support
was submitted, but before the date of obtaining the decision on support,
do not constitute eligible costs of the new investment. In Czechia, all ex-
penses incurred after the date of application are considered eligible costs of
the new investment.

In Poland, the validity period of the decision on support, i.e. the period
in which entrepreneurs can benefit from the income tax exemption granted
to them, depends on the location of the new investment and is 15 years in
areas with an aid intensity of 50%, 12 years in areas with an aid intensity of
30-40% and 10 years in areas with an aid intensity of up to 30%. In Czechia,
corporate income tax relief is granted for 10 years, regardless of the aid
intensity in a given region.

In Czechia, the maximum state aid for a large enterprise is set at 20-40%
of eligible costs, depending on the region. In Poland, on the other hand,
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the maximum aid intensity for large enterprises is set between 25-50%.
In both countries, if the investment project is carried out by a small or
medium-sized enterprise, the permissible state aid intensity is increased -
by 20% for a small enterprise, and by 10% for a medium-sized enterprise.
Differences in the intensity of available aid proves that the system of in-
vestment incentives is generally perceived as an advantage by which gov-
ernments may influence the localization decisions of companies in favour
of targeted regions to attract and accumulate capital in their territory to
support their economic growth'®.

Eligible costs in Poland as well as in Czechia can be incurred by pur-
chase of fixed assets (e.g. land, buildings, machinery and equipment) and
intangible assets (e.g. licences and know-how), or gross salaries of employ-
ees for 24 months in newly created positions. In Czechia, at least half of
the assets acquired by the entrepreneur must be new (i.e. manufactured at
the earliest 2 years prior to their acquisition by the entrepreneur) - this rule
applies to all entrepreneurs, regardless of size. In Poland, all fixed assets
acquired by a large entrepreneur must be new.

In Poland, it is necessary to meet quantitative criteria (by incurring
eligible costs) and qualitative criteria. Eligible costs incurred by an entre-
preneur for a new investment build up the amount of public aid available to
the entrepreneur in the form of tax exemption of income gained from busi-
ness activities conducted on the basis of the decision on support. The limit
of the public aid available to the entrepreneur is progressively increased by
subsequent expenditures incurred by the entrepreneur, constituting eligi-
ble costs of the new investment. The maximum amount of tax exemption
to which an entrepreneur is entitled is, as a rule, calculated as a product of
the maximum intensity of regional investment aid and the sum of eligible
costs incurred by the entrepreneur.

The amount of eligible costs required to be borne by the entrepreneur
depends on the size of the enterprise, the level of unemployment in the area
and the industry in which the investment is made.

A large entrepreneur is required to incur minimum eligible costs,
which in case of an industrial investment are between PLN 10-100 million

8 Petr Blaschke, “Investment Incentives in the Environment of the Czech Republic,” E&M Eco-

nomics and Management 25, no. 1(2022): 6, https://doi.org/10.15240/tul/001/2022-1-001.
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(EUR ca. 2,12-21,22 million") depending on the level of unemployment in
the area. These values are reduced by 98% in the case of activities carried
out by micro-entrepreneurs, by 95% in the case of activities carried out
by small entrepreneurs and by 90% in the case of medium-sized entrepre-
neurs. In case of certain new investments in the area of business support
services, eligible costs of a investment which an entrepreneur is obliged to
incur are reduced by 95% for large and medium-sized entrepreneurs. This
can be the case if the investment is related to software and consultancy in
the field of IT and related services, data processing, hosting, financial audit-
ing, head offices and management consultancy services, accounting, archi-
tectural and engineering services, technical testing and analysis, specialist
design, environmental consultancy, call centres or repair and maintenance
of computers and communication equipment.

As indicated above, entrepreneurs interested in obtaining a decision on
support, in addition to quantitative criteria are also required to meet qual-
itative criteria. In the case of new investments in areas with an intensity of
up to 30%, entrepreneurs are required to meet a minimum of 6 qualitative
criteria. The minimum for an investment in regions with an intensity be-
tween 30 and 40% is 5 criteria and for an intensity of 50% - 4 criteria. There
is a total of 13 qualitative criteria from which the entrepreneur can choose,
which are:

1. investment regards projects supporting industries in line with the cur-
rent development policy of the country or investments within sectors
compliant with smart specializations of the region,

2. using the potential of human resources (e.g. professional activation by
establishing a company nursery or kindergarten),

3. establishing regional links via cooperation with suppliers and coopera-
tors as part of the implementation of a new investment,

4. robotization and automation of processes carried out as part of
the new investment,

5. National Key Cluster membership status,

6. conducting research and development activity (R&D costs exceed-
ing 1% of total costs), or employment of additional R&D employees

¥ 1PLN=0,21 EUR
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e

10.
11.

12.

13.

(2% of the equivalent working time of all employees is allocated to
R&D works).

. investments regards renewable energy sources,
. status of micro, small or medium entrepreneur,
. creation of high-paying and stable workplaces (created workplaces -

except for management - require special qualifications, proven by rel-

evant certificates or documents of authorization e.g. an university de-

gree / vocational education; furthermore, at least 80% of staff should be
employed under an employment contract)

focus on low environmental impact of the investment,

the new investment is located in certain underdeveloped areas or with

high unemployment level,

support of employees to acquire educational and professional qualifica-

tions and cooperation with vocational schools, e.g. through:

- incurring the costs of training or education in the amount of PLN
1,000 (ca. EUR 212) per employee per year for at least 50% of em-
ployees, or

- conducting student apprenticeships or internships, offering pupils
or students out-of-school educational activities aimed at obtaining,
supplementing or improving skills and professional or general quali-
fications, or

- handing over machines and tools for the needs of the school, practi-
cal training center or university, or

- creating a patronage class or laboratory, admitting pupils or students
for practical vocational training.

offers of benefits to employees (participation in additional health care

programs, additional employee benefits in the field of various forms

of recreation, cultural and educational activities, sports and recre-
ation activities, insurance, health care programs, the costs of employee
care benefits should be at least PLN 800 (ca. EUR 170) per employee

per year).

In Czechia, the amount of available regional investment aid is based on
the amount of eligible costs incurred by an entrepreneur up to EUR 50 mil-
lion, and for the amount of eligible costs exceeding this threshold, the aid
is reduced to half of the original intensity. If the investor plans to engage
an even higher amount of funds, the aid is further reduced and moreover,
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its availability is then subject to the approval of the European Commission.
For the calculation of the available support, all investments made by related
investors in one region for three years are always assessed together.

As regards investments in a manufacturing industry, manufactur-
ing industry with high technological demands, and production of stra-
tegic medical products, the eligible costs of an investment carried out by
a large entrepreneur must amount to CZK 40 million or CZK 80 million
(EUR ca. 1,62-3,23 million®) in assets, depending on the region. These val-
ues are reduced, and for a medium-sized entrepreneur its either CZK 20 mil-
lion or CZK 40 million (EUR ca. 0,81-1,62 million), and for a small entre-
preneur - CZK 10 million or CZK 20 million (EUR ca. 0,40-0,81 million).

In addition, for some regions, entrepreneurs must fulfil the added value
condition. This means that the wages of at least 80% of the employees must
be equal to the average gross monthly wages for the region, and at the same
time: at least 10% of the employees must have a university degree, and there
must be a cooperation agreement concluded with a research organization
or college/university for R&D activities amounting to at least 1% of the an-
ticipated eligible costs of the project; at least 2% of the employees must be
involved in R&D activities; or the investment in assets that will be used in
R&D activities must amount to at least 10% of the anticipated eligible costs.

For investments in manufacturing industry with high technological
demands, there is an additional condition that the investment is carried
out in one of the specified sectors of pharmaceutical products and prepa-
rations, computers, electronic and optical devices, aircraft and aircraft en-
gines, spacecraft and related equipment, and the implementation of R&D
using key enabling technologies.

For investments in the manufacturing industry, to be considered a stra-
tegic investment, the value of investment must exceed CZK 2 billion (EUR
ca. 80,8 million) for all entrepreneurs (regardless of size), and include
the creation of a minimum of 250 new jobs. It is also necessary to meet
the condition of higher added value in more developed regions.

As regards investment in technology centres, a large entrepreneur
must invest the minimum amount of CZK 10 million (EUR ca. 0,40 mil-
lion) into assets, while a medium-sized entrepreneur — CZK 5 million

* 1 CZK =0,040 EUR
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(EUR ca. 0,2 million) and a small entrepreneur - CZK 2.5 million
(EUR ca. 0,10 million). An additional condition is that 20 new jobs must
be created by the large entrepreneur and 10 jobs by the medium and small
entrepreneur. For strategic technology centres (R&D), the investment must
amount to at least CZK 200 million (EUR 8,08 million) and the creation of
70 new jobs. For the creation or development of business support services
centres, the key requirement is the creation of new jobs and the provision
of services in at least 3 regions. If the investment is carried out by a large
entrepreneur, the number of new jobs to be created is in the case of:

- software development centre - 20

- data centre - 20

- high-tech repair centre - 50

- shared-services centre - 70

If the investment is carried out by a medium-sized or small entrepre-
neur, the required number of jobs is halved.

For strategic high-tech repair centres, the eligible costs of the new in-
vestment must be a minimum of CZK 200 million (EUR 8,08 million) and
100 jobs must be created.

The types of qualitative criteria in Poland and the condition of high-
er value added in developed regions in Czechia indicate that the objective
of regional investment aid in Poland and Czechia is to create new, stable,
high-paying jobs for qualified employees, develop innovative technologies
and increase the competitiveness of goods and services produced in these
countries or regions, which has a direct impact on economic development
and growth.

It is worth noting however that in Czechia, in case of investments in
the service sector and in manufacturing industry for strategic investments,
a minimum number of new jobs must be created by the entrepreneur.
In Poland, the legislator has chosen not to be this specific, and in each sec-
tor, the creation of even two jobs is sufficient to obtain income tax exemp-
tion. Thus, in Poland, unlike in Czechia, it is not required to create a large
number of new jobs to be eligible for investment incentives.

5. Conclusion

The analysis of the EU regulations relating to state aid, as well as the Guide-
lines on regional state aid, lead to the conclusion that both Poland and
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Czechia have a system of granting regional state aid in line with the EU
law. The presented support systems within the framework of regional in-
vestment aid, which consist in granting preferences in the area of taxation,
constitute an important and effective tool to encourage entrepreneurs to in-
vest in Poland and Czechia.

However, given the differences, clear advantages can be spotted.
The strong suit of the Polish incentive system is the speed of the decision
on support procedure, in which the decision can be obtained in 30 days
compared to 7-10 months for Czechia. However, the advantage of Czech
investment incentive system is the possibility to apply for tax preferences
and subsidies within the same procedure, where in Poland there are three
different entities responsible for granting different support instruments un-
der their specific procedures.

Czechia has introduced investment incentives to their legal system
much later than Poland, due to the Government’s optimistic view about
a stable currency, inexpensive and educated labour force and good infra-
structure?.

In Poland, from 1994 until August 2018, receiving tax preferences was
only possible in Special Economic Zones, which accounted for 0.07% of
the country’s total area. The support system organized in this way exacer-
bated disparities in regional development, as regions with a strong posi-
tion in the country attracted the most investments due to tax preferences®.
The current regulations aim at sustainable economic growth and territori-
ally balanced development. Hence, the regulations aim to remove barriers
and include regions struggling with difficulties of a restructuring and ad-
aptation nature, medium-sized cities losing socio-economic functions and
towns and villages with high unemployment in the development process-
es. The differentiation of investment conditions depending on the specific
characteristics of the regions is intended to eliminate the socio-economic
disproportions between the various areas of Poland, giving them possibly
equal growth opportunities. In the future, it will be possible to even out

Claudia Guagliano, Stefano Riela, “Do Special Economic Areas Matter in Attracting FDI?
Evidence from Poland, Hungary and Czech Republic,” ISLA Working Papers 21 (2005): 9.
Adam A. Ambroziak, Krajowa pomoc regionalna w specjalnych strefach ekonomicznych
w Polsce (Warszawa: Szkota Gléwna Handlowa w Warszawie, 2009), 417.
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the significant economic and social disproportions between the regions
of Poland, thanks to the granting of state aid (which has so far only been
available within the Special Economic Zones) on terms favouring the less
developed regions and deepening existing differences.

Notably, the differentiation of the minimum thresholds for investments
depending on the size of the enterprise, and the increase in the maximum
intensity of regional aid in relation to SMEs should be regarded as a posi-
tive solution, as it evens out investment opportunities for small and medi-
um-sized entrepreneurs.
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Keywords: Abstract: This article analyses the bill of 2" February 2021 on
digital services tax, additional revenues of the National Health Fund, the National
digital advertising Fund for the Protection of Historical Monuments and the es-
tax, contribution on tablishment of a Fund for the Support of Culture and National
advertising services, Heritage in the Media Area. The draft legislation, the announce-
media protest ment of which has triggered an unprecedented blackout protest

in private media as well as a mass anti-government protest on
the Internet, provides for the introduction of new public levies
called advertisement contributions and the establishment of
a new state special-purpose fund - the Fund for the Support
of Culture and National Heritage in the Media Area. The aim
of the article is to identify and present those provisions of
the draft act which have evoked most controversies and have
given rise to the stiff social resistance to the proposal. The first
part of the paper is devoted to the assessment of the regula-
tions within the context of the objective of the bill that was de-
clared by the drafters in the legislative rationale. The analysis
carried out has supported the assumption that providing ade-
quate finances for those special-purpose funds that are strongly
involved in remedying the consequences of the SARS CoV-2
epidemic was not a genuine purpose of the bill. It also leads to
the conclusion that there is no constitutional justification for
such a special-purpose levy. In the second part, the controver-
sies over technical components of the advertising levies have
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been presented and analysed. On the basis of this analysis, it is
possible to conclude that some of the qualitative and quanti-
tative elements of the so-called advertisement contributions
may give rise to interpretative doubts. The implementation of
the research objectives made it possible to formulate a thesis
that the advertisement contributions, as drafted, would not
be efficient instruments of fair taxation of digital economy but
rather would form instruments for achieving certain politi-
cal objectives.

1. Introduction

The challenges associated with fair and efficient taxation of the digital econ-
omy were identified several years ago, yet at the international level, solutions
to these problems are still being sought. On 2" February 2021, the Polish
Ministry of Finance announced a bill on additional revenues of the National
Health Fund, the National Fund for the Protection of Historical Monuments
and the establishment of a Fund for the Support of Culture and National
Heritage in the Media Area'. The draft act provides for the introduction of
the so-called advertisement contributions, which can be viewed, at least in
part, as a kind of digital tax. The announcement of the bill has resulted in
an unprecedented blackout protest in the private media sector as well as in
a mass anti-government protest on the Internet’. In consequence, the gov-
ernment has suspended the legislative procedure by sending the proposal to
social partners. It does not mean, however, that the plans to introduce some
kind of digital tax have been abandoned altogether, especially bearing in
mind that part of the political opposition is supporting such plans’.

“Media pomogg w zwalczaniu skutkow COVID-19. Przepisy o sktadce reklamowej w pre-
konsultacjach’, Google, accessed February 8, 2021, https://www.gov.pl/web/finanse/me-
dia-pomoga-w-zwalczaniu-skutkow-covid-19-przepisy-o-skladce-reklamowej-w-prekon-
sultacjach, [henceforth cited as: the bill].

On 10" February 2021, many private Polish TV channels and radio stations fell silent and
newspapers and internet sites ran black front pages to protest against the planned levy. Top
news websites had black front pages with the slogan “media without choice”

See: parliamentary draft act on tax on some digital services and the establishment of Digital
Technology Fund, parliamentary print No 1376.
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The Proposed Polish Advertisement Levies

The aim of the article is to identify and present those provisions of
the draft act which have evoked most controversies and have given rise to
stiff social resistance to the proposal, as well as to verify the hypothesis that
the advertisement levies, as drafted, would not be efficient instruments of
fair taxation of the digital economy but rather instruments for achieving
certain political objectives.

2. The Objective of the Bill

The draft legislation provides for the introduction of new public levies
called advertisement contributions and the establishment of a new state
special-purpose fund, namely the Fund for the Support of Culture and Na-
tional Heritage in the Media Area (CNHSF). According to the legislative
rationale for the proposed bill, the purpose of the act is to “introduce into
the legal order levies on online and conventional advertising the proceeds
of which will accrue to special-purpose funds that are strongly involved
in remedying the consequences of the SARS CoV-2 epidemic™. The thing
that is most striking about the content of the legislative rationale is the fact
that — unlike the European Commission, foreign governments and most
scholars — the Polish government does not consider the levy on digital ad-
vertising as a measure designated to ensure fair taxation of digital corpora-
tions or as a kind of equalisation tax. Not only does the rationale completely
disregard the key argument for digital service taxes, which is applying them
as a method to tax local “user-created value” or economic rents earned by
digital platform companies in a particular location®, but it also leaves out

*  See “The legislative rationale for the bill on additional revenues of the National Health
Fund, the National Fund for the Protection of Historical Monuments and the establishment
of a Fund for the Support of Culture and National Heritage in the Media Area’, accessed
February 1, 2021 https://www.gov.pl/web/finanse/media-pomoga-w-zwalczaniu-skut-
kow-covid-19-przepisy-o-skladce-reklamowej-w-prekonsultacjach, [henceforth cited as:
the legislative rationale].

> See Marcel Olbert, Christoph Spengel, “Taxation in the digital economy: Recent poli-
cy developments and the question of value creation,” ZEW Discussion Papers, no. 19-010
(2019): 15-22; Wei Cui, “The Digital Services Tax: A Conceptual Defense”, Tax Law Review,
no. 73(2020): 24-26; Wei Cui, “The Digital Services Tax on the Verge of Implementation,”
Canadian Tax Journal, no. 67(4) (December 2019): 1135-1139; Tereza Cejkové, “Tax Ab-
sence in Relation to Taxation of Digital Services”, Public Governance, Administration and
Finances Law Review, vol. 5, no. 2(2020): 5-16.

Review of European and Comparative Law | 2022 Vol. 50, No. 3 221


https://www.gov.pl/web/finanse/media-pomoga-w-zwalczaniu-skutkow-covid-19-przepisy-o-skladce-reklamowej-w-prekonsultacjach
https://www.gov.pl/web/finanse/media-pomoga-w-zwalczaniu-skutkow-covid-19-przepisy-o-skladce-reklamowej-w-prekonsultacjach

Michalina Duda-Hyz

other essential aspects of digital taxation, such as rebalancing tax inequity
between digital and traditional businesses as well as between local and in-
ternational companies or counteracting tax avoidance and profit shifting®.

The analysis of the text of the proposal in the context of the aforemen-
tioned purpose leads to the following observations. First, the proceeds
from the levies are to be assigned to three entities of the public finance sec-
tor, i.e.: the National Health Fund (NHF), the National Fund for the Protec-
tion of Historical Monuments (MPF) and the newly created CNHSE. In line
with the wording of the draft act, 50% of the proceeds shall be allocated
to the NHE while 15% and 35% respectively shall go to the aforemen-
tioned state special-purpose funds. In this context, it should be noted that
the NHF is a state organisational unit with legal personality’, whereas state
special-purpose funds do not have legal personality. In fact, they are funds
held on separate bank accounts at the disposal of the minister or any other
authority designated in the statue establishing the fund®. This means that
the introduction of new levies earmarked for purposes other than general
budget ones undoubtedly deepens the process of the so-called ‘debudge-
tisation, which, in the opinion of most scholars, creates many threats to
the security of public finance’.

Second, contrary to the media coverage of the bill and despite unques-
tioned similarities of the contribution to a tax, the so-called advertisement

Georg Kofler, Julia Sinning, “Equalization Taxes and the EU’a ‘Digital Services Tax,” Inter-
tax, vol. 47, issue 2 (2019): 183-200; Rig6 Csaba Balazs, Andras Toth, “The Symbolic Sig-
nificance of Digital Service Tax and its Practical Consequences,” Public Finance Quarterly,
no. 4(2020): 51--526; Kim Young Ran, “Digital Services Tax: A Cross-Border Variation of
the Consumption Tax Debate;” Alabama Law Review, no. 131(2020): 141-145.
7 Art. 96 of the Act of 27 August 2004 on Publicly Financed Healthcare Services, Journal of
Laws 2020, item 1398, as amended [henceforth cited as: Health Care Act].
8 Art. 29 of the Act of August 2009 on Public Finance, Journal of Laws 2021, item 305,
as amended [henceforth cited as: Public Finance Act].
®  See Janusz Stankiewicz, Debudzetyzacja finanséw parnistwa (Bialystok: Temida2, 2007),
37-40; Jolanta Szolno-Koguc, Funkcjonowanie funduszy celowych w Polsce w swietle zasad
racjonalnego gospodarowania srodkami publicznymi (Lublin: Wydawnictwo UMCS, 2007),
347-353; Cezary Kosikowski, “Reforma finanséw w Polsce w $wietle nowej ustawy o finan-
sach publicznych,” Paristwo i Prawo, no. 12(2009): 12; Krystyna Sawicka, “Formy prawno-
-organizacyjne jednostek sektora finanséw publicznych,” in System prawa finansowego, t. 1,
Prawo finansowe sektora finanséw publicznych, ed. Eugeniusz Ruskowski (Warszawa: Oficy-
na Wolters Kluwer business, 2010), 39-40.
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levy is not a tax within the meaning of Polish tax law. Under the Tax Or-
dinance Act, a tax is a gratuitous, compulsory, non-repayable pecuniary
performance made under public law for the benefit of the State Treasury
or local government units (a province (wojewddztwo), district (powiat),
commune (gmina)), arising from statutory tax law'’. What follows from
the wording of the definition is that only pecuniary contributions made for
the benefit of the State Treasury or local government units may be qual-
ified as taxes. Although the term ‘contribution’ (skfadka) has been used
in respect to the proposed levy, it also does not bear the characteristics
of contributions. The term “contribution” has not been defined in Polish
legislation. Nevertheless, it is stressed in legal literature that this notion
means a levy in exchange of a certain performance, which is connected
with the contribution payer becoming eligible for public services'. Pur-
suant to the provisions of the draft act, beneficiaries of the CNHSF shall
include, inter alia, entities liable for the advertisement levy'>. Nonetheless,
payment of this levy is not associated with acquisition of the right to any
public benefit". In view of this, the so-called advertisement contribution
should be categorized as a public levy within the meaning of Art. 217 of
the Constitution of the Republic of Poland" that is neither a tax nor a con-
tribution but rather a new special-purpose levy (a quasi-tax) arising from
a separate act. In this context, it should further be noted that, as it has been
adopted both in the jurisprudence of the Polish Constitutional Tribunal
and legal literature, special-purpose levies (designated for specific uses)
shall be considered as permissible. Nevertheless, their permissibility, as
public levies other than taxes within the meaning of Art. 217 of the Con-
stitution of the Republic of Poland, is as a general rule conditional upon

1 Art. 6 of Act of 29 August 1997 — Tax Ordinance, Journal of Laws 2021, item 1540.

See Beata Kucia-Gusciora, “Commentary to art. 57, in Ustawa o finansach publicznych. Ko-
mentarz, ed. Pawel Smolen (Warszawa: Wydawnictwo C.H. Beck, 2014), 99; Anna Hor-
nowska, “Commentary to art. 5, in Ustawa o finansach publicznych. Komentarz, ed. Ag-
nieszka Mikos-Sitek, (MIASTO:SIP Legalis 2021) 9 and references cited therein.

2 Art. 30 of the bill.

¥ Art. 31 and 32 of the bill.

4 Act of 2 April 1997 - Journal of Laws 1997, No. 78, item 482, as amended.
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their extraordinary rather than regular nature®. The legal literature also
indicates that special-purpose levies, unlike taxes, are not a constant and
primary source of state income. In consequence, they shall be introduced
only as far as it is necessary, and their introduction has to be constitution-
ally justified's. It is stressed that the objective of the introduced levy should
directly refer to constitutional values or constitutional rights whose pursuit
is a total or partial responsibility of the state in such a manner as to justify
a permanent or interim specific and separate allocation of the funds and,
at the same time, these funds not being allocated to the general budget’.
Third, although the declared objective of the draft act is to provide ad-
equate finances for those special-purpose funds that are strongly involved
in remedying the consequences of the SARS CoV-2 epidemic, the analy-
sis of the laws governing those funds does not allow the conclusion that
it was the genuine purpose of the bill. Destination of the revenues from
the advertisement levy is determined by statutory tasks of those units to
which the revenues are to be allocated. It is also worth noting that the draft
act does not contain provisions amending those tasks. In the Polish legal
system, the tasks of the NHF have been laid down in the Act on Publicly
Financed Healthcare Services. Under the Act, the Fund shall administer
public funds, including revenues from national health insurance contribu-
tions, intended to finance healthcare services. The scope of activities of this
unit also includes other tasks in the field of healthcare, in particular deter-
mination of the quality and availability as well as cost analysis of healthcare
services insofar as necessary for the correct conclusion of agreements on
the provision of healthcare services™. It is beyond doubt that the NHF plays
a central role in the healthcare system. Nevertheless, it should be pointed

* See Constitutional Tribunal, Judgment of 15 July 2013, Ref. No. K 7/12, published OTK ZU
6A/2013, item 76; see also: Teresa Debowska-Romanowska, “Pojecie podatkéw i innych
danin publicznych w $wietle Konstytucji,” in Ksigga jubileuszowa Profesora Ryszarda Mas-
talskiego. Stanowienie i stosowania prawa podatkowego, ed. Wiestawa Miemiec (Wroclaw:
Wydawnictwo UNIMEX 2009), 117.

Teresa Debowska-Romanowska, Prawo finansowe. Czes¢ konstytucyjna wraz z czgscig ogol-

ng (Warszawa: Wydawnictwo C.H. Beck 2010), 124 and 134.

17 Ibid. 134. See also: Constitutional Tribunal, Judgment of 9 September 2004, Ref. No. K 2/03,
published OTK ZU 8A/2004, item 83 and Judgment of 10 September 2010, Ref. No. P 44/09,
published OTK ZU 7A/2010, item 68.

8 Art. 97 of the Healthcare Act.
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out that as estimated by the Ministry of Finance, the revenues from the ad-
vertisement levy could reach approximately 800 million in 2022". This
means that the NHF would receive about PLN 400 million, whilst
the costs resulting from the tasks of this unit (without administrative
costs) have been planned for 2021 in the amount exceeding PLN 103 bil-
lion (PLN 103 022 215 000)%. The financial impact of the revenues from
the advertisement levy would therefore be negligible (0.38%) in relation to
the costs resulting from the tasks of the Fund. This, in turn, might call into
question the need for the creation of a new special-purpose levy.

As indicated earlier, the National Fund for the Protection of Historical
Monuments is another proposed beneficiary of funds derived from the ad-
vertisement levy. According to schedule 13 to the Budget Act for the year
2021, the statutorily prescribed activities of the Fund are expected to cost up
to PLN 824 thousand®.. It is also worth noting that, within the existing legal
framework, the revenues of the Fund are administrative penalties imposed
on the basis of the Act on the Protection and Care of Historical Monuments,
which are projected in 2021 in the amount of PLN 700 thousand. Earmark-
ing 15% of the funding derived from the advertising levy to the Fund would
increase the revenues of this unit by approximately PLN 120 million. In the
case of this Fund, the income from the proposed levy would constitute not
so much additional as a principal source of its revenues. What is striking,
however, is the fact that the draft act does not provide for the extension of
the scope of tasks entrusted to the Fund. In consequence, the funds would
have to be allocated exclusively to cover expenditure necessary for the exe-
cution of conservation or restoration work on historical monuments listed
in the Heritage Treasure List, expenditure necessary for the execution of
conservation, restoration or construction work on historical monuments
listed in the Historical Monuments Register as well as operating expenses
of the Fund®. In view of these considerations, the question arises whether

9 See Google, “Media pomoga.”

2 See “Financial plan of the NHF for the year 2021 NFZ”, Google, accessed May 2, 2021,
https://www.nfz.gov.pl/bip/finanse-nfz/.

2 Act of 20 January 2021, Journal of Laws 2021, item 190, Annex no. 13, Table 5 - Financial
Plan of National Fund for the Protection of Historical Monuments.

2 Art. 83b of the Act of 23 July 2003 on the Protection and the Care of Historical Monuments,
Journal of Laws 2021, item 710.
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the MPF may be considered as a state special-purpose fund that is strong-
ly involved in remedying the consequences of the SARS CoV-2 epidemic.
The legislative rationale for the draft act does not provide clarification on
that issue but limits itself to the following statement: “Additional financing
[of the fund] will contribute to increasing tourist attractiveness of places
with undisclosed and untapped tourist potential’». This demonstrates that,
in contrast to the objective stated, the advertisement levy has not been ex-
clusively designated as a measure aimed at obtaining the funding to combat
the effects of the epidemic.

One of the most controversial changes provided for in the draft law is
the creation of a new state special-purpose fund, which would be the third
beneficiary of the advertisement levy. According to the draft law, the CN-
HSF shall receive 35% of the proceeds from the levy, which means that, as
estimated by the Ministry of Finance, it would possess an amount of PLN
280 million. Under the provisions of the bill, the scope of the activities of
the Fund includes: (1) improving knowledge and awareness of the public
of risks associated with the media, particularly digital media; (2) creation
of platforms for exchanging information and analyses of content appearing
in the media, particularly in digital media; (3) creation and development of
information channels and platforms (television and radio broadcasts, inter-
net portals) addressed to those who do not have high digital competences;
(4) promotion of Polish cultural achievements, national heritage and sport;
(5) supporting research in the field of the media; (6) supporting the devel-
opment of radio broadcasting and cinematography in the field of Polish
national heritage and sport; (7) supporting efforts to increase the share of
Polish content in the media area*.

The analysis of the catalogue listed above leads to the conclusion that
some of these tasks are normatively assigned to other already existing en-
tities of the public finance sector. The first thing to be noted is the fact that
activities consisting in promoting and supporting Polish cultural achieve-
ments are the responsibilities of the Culture Promotion Fund, which is
a state special-purpose fund established by the Gambling Act and adminis-
tered by the minister in charge of culture and national heritage protection.

#  Legislative rationale, 12.

2 Art. 30 of the bill.
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The Fund’s revenues are surcharges to stakes, ticket prices or other doc-
uments of participation in gambling games covered by state monopoly?.
This means that there is already a special-purpose levy earmarked for
the promotion and support of Polish cultural achievements. The next cate-
gory of public tasks, that is tasks consisting of supporting cinematography
in the area of Polish national heritage projects, are conducted by the Polish
Film Institute, which is a state organisational unit with legal personality op-
erated on the basis of the Cinematography Act and supervised by the min-
ister in charge of culture and national heritage protection. The main source
of revenues of this entity consists of proceeds from the separate compulso-
ry levy that is imposed on cinema operators, film distributors, television
broadcasters, digital platform operators, cable television operators and en-
tities providing audiovisual media services on demand®. In this context,
it should also be mentioned that, although the levy does not constitute
a tax within the meaning of the Tax Ordinance Act, insofar as it concerns
audiovisual media services, it is regarded as a kind of a digital tax in legal
literature?”. The next thing to consider is the fact that some of the tasks
aimed at improving knowledge and awareness of the public of risks associ-
ated with digital media are carried out by the Fund for Solving Gambling
Problems since it is the Fund that undertakes information and education
activities as well as prepares expert opinions and reports on non-substance
addictions®. The Fund is a state special-purpose fund which operates on
the basis of the Gambling Act and is administered by the minister in charge
of health. The main source of revenues of this entity includes proceeds
from the aforementioned surcharges to stakes in gambling games covered
by state monopoly. Another issue that deserves special attention is the fact
that some of the tasks assigned to the newly created Fund for the Support
of Culture and National Heritage in the Media Area fall under the heading

% Art. 87 of the Act of 19 November 2009 on Gambling Games, Journal of Laws 2020, item
2094, as amended [henceforth cited as: Gambling Act].

% Art. 7-10 of the Act of 30 June 2005 on Cinematography, Journal of Laws 2021, item 257.

See “What European OECD Countries Are Doing about Digital Services Taxes”, Tax Foun-

dation, accessed July 6, 2021, http://taxfoundation.org/digital-tax-europe-2020/; Daniel

Bunn, Elke Asen, Cristina Enache, “Digital Taxation around the World”, accessed July 6,

2021, https://taxfoundation.org/digital-tax/.

#  Art. 88 of the Gambling Act.
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of the broadly understood ‘media education, whereas media education is
the responsibility of the public media and shall be carried out as part of
the public service remit®. It is also worth mentioning that those activities
are funded from the proceeds of the broadcast receiving licence, which is
a separate public levy laid down by the Act on Broadcast Receiving Licence
and designated for specific uses®. Last but not least, it should be noted that
most of the CNHSF’s tasks could be financed directly from the state budget,
for example in the form of programmes implemented by the minister in
charge of culture and national heritage protection. Against the above con-
siderations, the question arises whether the catalogue of tasks assigned to
the CNHSF provides sufficient grounds for establishing both the new state
special-purpose fund and the new special-purpose levy. Undoubtedly, and
clearly contrary to the stated objective of the bill, the CNHSF cannot be
also considered as a fund particularly involved in counteracting the effects
of the epidemic.

While examining the draft legislation in the context of its declared
objective, the rules and procedures for managing proceeds from the ad-
vertisement levy should also be taken into consideration. Under the draft
act, the CNHSF shall award grants. The proposed provisions do not spec-
ify the nature of these grants; however, in the view of the provisions of
the Public Finance Act, grants to finance statutorily defined tasks, includ-
ing tasks in the field of state patronage of culture, carried out by units other
than units of local government, constitute targeted grants®. The CNHSF
grants shall be awarded through an open call, in which the entities liable for
the advertisement levy would also be able to participate®. Since the scope
of the tasks assigned to the CNHSF coincides to some extent with the tasks
performed within the public service remit, it cannot be excluded that public
broadcasting units would be beneficiaries of those funds. It basically means
establishing a new source of public funding for public broadcasters. When
the principle of public finance transparency is taken into consideration,

2 Art. 21 sec. la clause 11 of the Act of 29 December 1992 r. on Radio and Television, Journal
of Laws 2020, item 805, as amended.

% Act of 21 April 2005 - Journal of Law 2020, item 1689.

31 Art. 127 of Public Finance Act.

32 Art. 31 sec. 1 and 3 of the bill.
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attention should also be drawn to the fact that the draft act does not set any
criteria that should be employed by the Commission responsible for exam-
ining grant applications®. In particular, it was not indicated that the an-
ticipated effects of a given project, as well as the financial and economic
conditions for its implementation, should be taken into account. The above
reservations seem to be even more important in view of the fact that under
the draft legislation, the Commission shall be composed exclusively of gov-
ernment administration representatives: to be more precise, three repre-
sentatives of the minister in charge of culture and national heritage protec-
tion and one representative each appointed by the minister responsible for
informatisation and the minister in charge of public finance*. According
to the bill, the Commission is also not obliged to seek advice from outside
experts. It may raise a concern that the decisions to award a grant would be
based not only on the merits of a given project but also on political issues,
worldviews and ideological attitudes.

Another issue that needs to be highlighted is the fact that the bill does
not contain any provision specifying the source from which the operating
costs of the CNHSF are to be covered. According to the draft legislation,
the resources of the Fund shall serve to cover banking costs of this unit,
as well as operational costs of the Commission responsible for examin-
ing applications for grants awarded by the Fund. The draft act also states
that the administrative support of the Commission shall be provided by
the office serving the authorizing officer of the Fund, who is the minister in
charge of culture and national heritage protection. It is clear from the word-
ing of these provisions that, contrary to the standard practice, the operat-
ing costs of the Fund shall not be covered with the resources of this unit.
In the case of the CNHSE, the appropriations of the Fund should only be
assigned to cover its banking costs and travel expenses of the Commission
members®. This means that if new posts were necessary, they would be
financed from the state budget, from part 24 — Culture and national herit-
age protection. In consequence, despite the earmarking of PLN 280 million

3 It would be possible to adopt such criteria as cognitive, educational or artistic values of
a given project.

# Art. 32 sec. 2 of the bill.

% Art. 32 of the bill.

Review of European and Comparative Law | 2022 Vol. 50, No. 3 229



Michalina Duda-Hyz

annually to the CNHSE, the operational costs of the Fund would place
an additional financial burden on the state budget, which raises concerns
in view of the principles of management. In order to justify the above defi-
nition, the drafters invoked the Austrian and French provisions; however,
those provisions are significantly different®. In Austrian advertisement tax
(Werbeabgabe), the taxable base shall include consideration (Engelt) within
the meaning of § 4 of the Value Added Tax Act (Umsatzsteuergesetz)*” which
the person accepting the order enters on an invoice, whereby the advertise-
ment tax is not a part of the assessment basis®. In the case of the French tax
on publishers and distributors of television services (taxe sur les éditeurs et
distributeurs de services de télévision), the taxable amount includes, inter
alia, amounts paid by advertisers and sponsors for the distribution of ad-
vertisements and sponsor messages, including catch-up TV services, net of
value added tax*. Nevertheless, it should be stressed that the substantive
scope of this tax is not limited to advertising services, and thus the tax base
also includes other amounts, for instance TV subscription fees.

As proposed, the basis for calculation of the contribution on conven-
tional advertising shall be the total revenue in a calendar year from a given
source of revenue. Additionally, four sources of revenue have been indi-
cated, i.e.: (1) advertising through television, radio, cinema and outdoor
advertising media, except advertising of qualified goods; (2) advertising of
qualified goods through television, radio, cinema and outdoor advertising
media; (3) advertising through the press, with the exception of advertis-
ing of qualified goods; (4) advertising of qualified goods through the press.
The basis for the calculation of the contribution does not include revenue
covered by the contribution on digital advertising, nor does it include

See legislative rationale, 3.

§ 4 (1) Gesamte Rechtsvorschrift fir Umsatzsteuergesetz 1994, Google, accessed Sep-
tember 6, 2021, https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnor-
mend&Gesetzesnummer=10004873.

§ 2 (1) Gesamte Rechtsvorschrift fiir Werbeabgabegesetz 2000, Google, accessed September
6, 2021, https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnormen&Geset-
zesnummer=20000689.

¥ Art. L115-7 Code du cinéma et de I'image animée, Google, accessed August 2, 2021,
https://www.legifrance.gouv.fr/codes/section_lc/LEGITEXT000020908868/LEGISCTA-
000020907745/#LEGISCTA000020908833.
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revenues covered by the fee applying to alcoholic beverage advertisements.
As already mentioned, the levy on traditional advertising would be imposed
if the value of the revenue exceeded certain limits and would be calculated
on the excess of these limits*. Since the advertising of qualified goods con-
stitutes a separate source of income, the question arises whether the limits
shall be applied separately to revenues from advertising of such goods*’.

The amount of the levy depends on the subject matter of the advertise-
ment, the medium of communication used and the amount of the revenues
realized. In regard to the subject matter of the advertisement, the category
of the so-called qualified goods has been distinguished. This category in-
cludes medicinal products, food supplements, medical devices and bever-
ages with sweeteners*. It has not been explained in the legislative rationale
what grounds led to the adoption of this catalogue. Nevertheless, it seems
that the intention of the drafters was to impose a greater burden on those
products which are widely advertised and, when consumed in excessive
amounts, could be harmful. The rates for television, radio, cinema and
outdoor media advertising shall be 7.5% of the portion of the assessment
basis that is less than PLN 50 million and 10% of the excess of the assess-
ment basis over PLN 50 million. Rates of 10% and 15% respectively are to
be applied to revenue resulting from advertising of qualified goods. If the
revenue is from press advertising, the rates shall be 2% of the portion of
the assessment basis that is less than PLN 30 million and 6% of the por-
tion of the assessment basis exceeding PLN 30 million. In the case of press
advertising of qualified goods, the rates shall be 4% and 12% respectively.
The thing that may give rise to controversy in that respect is the fact that
cinema advertising is not treated any differently from advertising through
television and radio, whereas cinema operators have suffered severely from
the restrictions imposed due to the COVID-19 outbreak.

The technical components of the contribution on digital advertising
have been set out separately. The analysis of these provisions leads to the con-
clusion that the obligation to pay the contribution on digital advertising

0 Art. 6,7 and 9 of the bill.

1 See P. Rochowicz, “Podatek od reklam: niejasnoéci w projekcie problematyczne dla podat-
nikow i skarbowki,” Rzeczpospolita, 8 February 2021.

2 Art. 7 of the bill.
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arises under the following conditions. First, the digital advertising service
has to be provided on the territory of Poland. Second, the entity providing
the service must meet conditions relating to the level of revenues.

As defined by the proposal, “digital advertising” means a digital service
which enables the service user to direct the advertisement to the recipi-
ent, in particular by displaying or playing audiovisual material or sound
on the recipient’s device. The targeting of the advertisement must depend
on data related to the recipient. The term “digital advertisement” should
also be understood to cover all other services that are relevant to directing
the advertisement to the recipient, in particular: (1) building the recipient’s
advertising profile; (2) data sale; (3) advertising auctions®. As the scope
of meaning of the term ‘digital advertising” is wide, some activities have
been excluded from the substantive scope of the levy. The regulations do
not apply to telecommunication services within the meaning of the Tele-
communication Law*, digital services provided by an entity belonging to
a consolidated group for financial accounting purposes to another entity in
that same group, as well as to gambling games.

According to the draft act, a person liable for the contribution on dig-
ital advertising shall mean an entity meeting both of the following condi-
tions: (a) the total amount of the worldwide revenues reported by the entity
or a consolidated group to which the entity belongs for the relevant finan-
cial year exceeds EUR 750 million; (b) the total amount of the revenues
resulting from digital advertising services obtained by the entity or a con-
solidated group to which the entity belongs within Poland during the rel-
evant financial year exceeds EUR 5 million. The digital advertising service
is deemed to take place in Poland if at the time of receiving the advertise-
ment, the recipient is located on the territory of Poland. The assessment
whether the recipient is located in Poland shall be made by determining
the place where the recipient’s device is being used®.

The basis for calculation of the contribution on digital advertising is
equal to the worldwide revenue resulting from digital advertising multi-
plied by the share (percentage) of recipients located in Poland in the total

4 Art. 13 of the bill.
* Actof 17 July 2004 - Journal of Laws 2021, item 576, as amended.
4 Art. 15 and 16 of the bill.
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number of recipients of advertising services provided by the entity or a con-
solidated group to which the entity belongs®. It is clear that in determin-
ing the proportion of the revenue obtained in Poland, the drafters made
use of the French experiences (the so-called French presence ratio)*. Such
a formula undeniably constitutes a simplification measure since there is no
need to calculate the amount of revenue earned by digital platform com-
panies from a particular location. The term “revenue” has been defined
as everything which constitutes consideration in return for the advertise-
ment services, net of value added tax. In respect of the assessment base for
the contribution on digital advertising, the draft act also explicitly states
that revenue shall be recognized as having been obtained at the time when
it falls due; it is therefore not relevant whether the amounts have actually
been paid.

Prima facie such provisions seem to be clear; however, a closer exam-
ination leads to the conclusion that they would create difficulties in their
implementation. It should be noted that, in light of the broad legal defi-
nition of ‘digital advertising, there is a risk of double taxation of the same
amounts. Remuneration for services other than internet publishers’ ser-
vices, for example for building the user’s advertising profile, is usually cal-
culated in the amount which the service user has to pay for the provision
of the whole service finalised by the advertisement being displayed on
a web page. Since providers of such services are also liable for the contri-
bution, the proposed levy might distort the market due to its cascading
effects and may make consumers rather than the targeted multinational
corporations the actual payers of the contribution. In view of the above,
the concept of gross margin taxation might be put into consideration, that
is the taxation of net revenue from the advertising services after the de-
duction of the remunerations paid to the entrepreneurs providing services
to the entity liable for the advertisement levy and to intermediaries. It is
worth noting that such a tax base has been adopted in the Austrian digital
tax (Digitalsteuer). Under the act on digital tax, the basis of assessment shall

“  Art. 18 of the bill.

¥ See “France issues comprehensive draft guidance on digital services tax”, Ernst& Young,
accessed May 1, 2021, https://www.ey.com/en_gl/tax-alerts/france-issues-comprehen-
sive-draft-guidance-on-digital-services-tax.
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be the consideration (Engelt) which the entity providing digital advertising
services receives from a customer minus expenses for preparatory work
done by other entities in the field of digital advertisement, if they do not
belong to the taxpayer’s group™.

The rate of the contribution on digital advertising is 5%*. In contrast
to the contribution on conventional advertising, the amount of the levy is
not based on revenues obtained from advertising services or on the subject
matter of the advertisement. Therefore, and in view of the fact that the so-
called qualified goods are widely advertised on the Internet, the following
question arises: why higher rates of the digital advertisement contribution
have not been imposed on such goods? Needless to say, it is another issue
that has not been clarified in the legislative rationale for the bill.

3. Conclusions

Taxation of digital business activities undoubtedly poses a challenge for ade-
quate regulation. In spite of the fact that it is unclear whether national digital
taxes can overcome challenges stemming from the increasing digitalisation
of the economy, such instruments have been either proposed, announced
or implemented by numerous governments worldwide, including Poland.
The analysis of the bill leads to the following conclusions.

First, as it is frequently the case with quasi-taxes, the advertisement
levy has not been designated as a tax for political reasons. Nevertheless,
one can attribute certain features and functions of a digital tax to this levy.
Although the term “contribution” has been used, the levy also does not
bear the characteristics of a contribution but rather constitutes a new spe-
cial-purpose levy within the meaning of Art. 217 of the Constitution of
the Republic of Poland.

Second, the analysis of the bill supports the assumption that provid-
ing adequate finances for those special-purpose funds that are strongly in-
volved in remedying the consequences of the SARS CoV-2 epidemic is not
a genuine purpose of the bill. In the case of the NHE, the financial impact

% § 3(1) Gesamte Rechtsvorschrift fiir Digitalsteuergesetz 2020, Google, accesssed Sep-
tember 9, 2021, https://www.ris.bka.gv.at/GeltendeFassung.wxe? Abfrage=Bundesnor-
mend&Gesetzesnummer=20010780.

# Art. 20 of the bill.
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of the revenues from the advertisement levy would be negligible, whereas
the MPF cannot be at all considered as a state special-purpose fund that is
strongly involved in repairing the consequences of the epidemic. The pro-
posal to establish a new state special-purpose fund seems even more con-
troversial since most of its tasks have been normatively assigned to other
already existing entities, including the public media, or could be financed
directly from the state budget.

Third, despite the fact that the provision of the bill mirrors to some ex-
tent the proposal for a Council Directive on the common system of digital
advertising tax on revenues resulting from the provision of certain digital
advertising services, the structure of rules on the technical components of
the advertisement levies may give rise to interpretative doubts. There are
controversies relating to both the qualitative and quantitative elements of
the levies, including: the subjective scope of the advertising contributions,
revenue thresholds, special rules on advertising of qualified goods and
the bases for calculation of the contributions.

In light of the above considerations, the conclusion can be drawn that
there is no constitutional justification for such a special-purpose levy.
The accomplishment of the research objective allowed for the formulation
of the thesis that advertisement contributions, as drafted, would not be ef-
ficient instruments of fair taxation of the digital economy, but they would
rather form instruments for achieving certain political objectives.
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Abstract:In the glossed judgement, the Appellate Court ex-
amined the possibility of declaring the respondent unwor-
thy of succession should he have committed the offence of
avoidance of the duty of maintenance of the testator (Arti-
cle 209 PC) or the offence of abandonment of the testator
(Article 210 PC). The court’s considerations were purely hypo-
thetical, as in the course of the proceedings, it was not prov-
en whether the heir had actually committed these offences.
The court allowed the recognition of the heir as unworthy if he
had committed the offence of persistent avoidance of the duty of
maintenance, but only if it could be proven. The court’s position
raises certain doubts. Any conduct that violates familial nexus,
in particular, should be verified for the existence of grounds for
exclusion from succession, since this bond, in the legal sense,
has its source in the relationship of marriage, consanguinity,
and affinity, and these determine the legal title to inheritance.
In particular, it is not understandable why persistent failure to
fulfil family obligations, even if it is not an offence that a civil
tribunal could additionally qualify as serious, does not actually
produce legal consequences for the parent if the other party to
the family relationship is a minor. It seems that wherever we are
confronted with malicious and intentional failure to perform
family duties, it should be assumed, provided that the statutory
criteria of this specific type of offence are met, that in abstracto
a serious offence has taken place.
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The reviewed judgement of the Appellate Court in Warsaw was delivered
in a case concerning unworthiness to inherit. The female testator’s moth-
er brought an action for declaring her father unworthy to succeed. The re-
gional court of the first instance dismissed it. The claimant appealed against
the judgement. The appeal was also dismissed. The circumstances of the case
were as follows.

The testator was a daughter of the parties to the proceedings. After her
birth, the parents got divorced. The claimant took care of the minor, and
the respondent was ordered to pay maintenance allowance. For several
years, the father did not maintain any contact with his daughter, nor did he
provide a livelihood for her on a regular basis. The minor’s mother never
decided to claim maintenance due to her daughter through enforcement.
However, when the testator grew older, she voluntarily decided to re-estab-
lish contact with her father. She would pay him regular visits. She had her
own room in the respondent’s house; she would overnight there at times.
She was often invited to family reunions at the defendant’s house, including
Christmas and Easter. She celebrated the respondent’s 80th birthday and
gave him a very thoughtful gift. The defendant also visited his daughter.
The father offered the testator an amount of money equivalent to the main-
tenance due for a period of almost four years; after that, she released him
from the obligation to incur further provision payments.

The decision of the Appellate Court in Warsaw, just like the facts that
the decision was rested upon, deserve special attention for several reasons.
Certainly, they pertain to the key question of legal succession in the event
of death. This is of key importance because it determines whether poten-
tial heirs will become the actual successors. In the discussed case, this is
the testator’s father, who holds a legal title to acquire an inheritance. Of
crucial importance are also the reasons that could deny the respondent
the right to succeed, namely his failure to perform his obligations arising
from the blood relationship. This problem needs to be carefully exam-
ined also because the legal provisions governing such cases are likely to be
amended soon. Amendments to the Civil Code being drafted by the Min-
istry of Justice! broaden the list of grounds for unworthiness to inherit and
include such heir’s conduct that meets the criteria of persistent failure to

! Draft law of 15 December 2021 amending the Civil Code and some other acts (UD 222).
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perform maintenance obligations towards the testator or persistent evasion
of the obligation to exercise guardianship over the testator. De lege lata fail-
ure to perform the aforesaid obligations may lead to the obligated person’s
exclusion from succession but only if their conduct, usually taking the form
of omission, meets the statutory criteria of a specific type of crime defined
in the Penal Code (Article 928§1(1) of the Civil Code; “CC”).

The legal effects of remaining in a specific type of relationship gov-
erned by the Family and Guardianship Code (“FGC”), i.e. marriage (Arti-
cle 1 FGC), consanguinity (Article 617 FGC), and affinity (Article 61°* FGC)
do not refer to its duration only. In property terms, the legal status of a par-
ty to such a relationship is also relevant after this status has been discontin-
ued, i.e. after the death of one of the parties. For it is decisive for the legal
title to inherit.”> The mere holding of the legal title to succession, ranked
among the positive grounds for the acquisition of an estate, is assessed
only based on a formal criterion. Such a criterion seems to be legitimate,
as it takes account of the familial nexus manifesting itself, in this case, in
consanguinity,’ and easily verifiable. However, the special status of the par-
ties to a relationship under family law has evolved based on the legisla-
tor’s assumption of a certain model of such a relationship, where the legal
bond corresponds to the actual one based on intimacy, mutual support,
and care for one another. Unfortunately, circumstances in which there is
a discrepancy between the legal status, meaning the formal existence of
a specific legal bond between parties, and the facts whereby the real bond is
not only significantly loosened or even severed, but the conduct of one par-
ty towards the other is socially intolerable or even deserves a penal sanc-
tion. Sometimes such a bond has actually never been established. In the

2 For more, see Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sqdu (Lex-

isNexis: Warszawa, 2013): 45-51. See also Hanna Witczak, Agnieszka Kawatko,” Obow-
igzek alimentacyjny,” in Kodeks rodzinny i opiekuticzy. Komentarz, ed. Magdalena Habdas
and Mariusz Fras (Wolters Kluwer: Warszawa, 2021): 657-671. In the law of succession,
the benefits of maintaining in a specific relationship under family law can be seen primarily
in the sphere of inheritance. For example, it is demonstrable that a marriage relationship
and consanguinity in a specific line and degree also determines the group of individuals
entitled to a reserved portion (Article 991§1 CC). The latter can also underlie quasi-main-
tenance claims (Articles 938 and 966 CC).

Jacek Wiercinski, “Uwagi o teoretycznych zalozeniach dziedziczenia ustawowego,” Studia
Prawa Prywatnego, no. 2(2009): 84.
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discussed circumstances, the legal status of the party should be adjusted
after the “model” or “pattern” adopted by the legislator by depriving that
party to the relationship under family law of certain benefits because these
benefits should stem not only from the mere formal and legal existence but
also from the maintenance by the parties of a specific and real relationship
under family law. Otherwise, the effects related to being a party to a re-
lationship under family law, including with regard to succession, would
be unfair.* This unfairness is to be counterbalanced by institutions known
as negative grounds for the acquisition of an inheritance. They are a list
of events under civil law that result in exclusion from succession.” Cer-
tainly, these institutions have their ethical justification and are intended
to prevent situations in which the heir, who persistently and deliberately
fails to meet their family obligations towards the testator or committing
a crime against him or her, would benefit either from succession or as a re-
sult of the testator’s death.® Consequently, it helps avoid situations in which
the general sense of justice would be denied due to the established order of
succession.” In Polish law, the effect of exclusion from succession to the es-
tate of a deceased person for the above-mentioned reasons may result, first,
from a constitutive court’s decision and, second, from the testator’s will.
The constitutive judgements denying an inheritance to an heir include
a judgement on unworthiness to succeed (Article 92852 CC) and a judge-
ment passed under Article 940 CC, excluding the testator’s spouse from

*  Cf. Hanna Witczak, “The legal status of minor testator s parents deprived of parental au-
thority in intestate succession. Some remarks on the solutions in Polish, Russian, and Italian
law;” Review of European and Comparative Law, no. 4(2021): 108-110 and Jacek Wiercinski,
“Uwagi o teoretycznych zatozeniach dziedziczenia ustawowego,” Studia Prawa Prywatnego,
no. 2(2009): 84.

5 Hanna Witczak, “Skutki wylaczenia od dziedziczenia,” Rejent, no. 3(2009): 73-75.

6 Such a distinction, i.e. the acquisition of a certain benefit from an estate or as a result of
the testator’s death, is necessary, in particular because, for example, the acquisition of
the object of a specific bequest is not tantamount to the acquisition of a benefit from an es-
tate, and often, taking into account the objective scope of the institution in question, it is
can be a considerable pecuniary benefit. The law explicitly provides that the provisions on
unworthiness to inherit be applied mutatis mutandis to the provisions on specific bequest
(Article 981° CC).

7 Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sgdu (LexisNexis: Warsza-
wa, 2013), 16.
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intestate succession. On the other hand, the testator may draw up a will that
provides for disinheritance (Article 1008 CC), thus depriving the entitled
persons of the right to a reserved portion of the estate.

Although the institutions outlined above differ in many respects (in
particular regarding the subjective aspect), discussing these discrepancies
at this point seems inadvisable because in the state of affairs subject to anal-
ysis only one of them was considered implementable. It is understanda-
ble because the testator did not draft a will where (and only where) she
could have disinherited her father. Moreover, during the proceedings to
establish unworthiness to succeed, the testator and the respondent were no
longer married. These two circumstances significantly limit the option of
resorting to the institutions falling within the group of negative grounds for
the acquisition of an estate, where ethical considerations preclude certain
individuals from succeeding to the testator.

Grounds for unworthiness to inherit are included in a closed list con-
tained in Article 92851 CC. There can be no doubt that in the analysed
circumstances, where no will has been drawn up or contested, the reasons
behind the violation of the testamentary freedom do not apply. The testa-
tor’s conduct may, however, be assessed from the viewpoint of a wilful and
serious offence against the testator (Article 92851(1) CC). This was actually
the claim filed in the lawsuit: to declare the deceased’s father unworthy to
inherit under Article 928§1(1) CC.

Given that the case sought to examine the viability of two reasons for
unworthiness to inherit, each of them should be addressed separately: one
being the father’s (the father acting as the respondent in the proceedings
to establish unworthiness) failure to fulfil his maintenance obligation to-
wards the testator until she reached the age of majority and the other being
her abandonment also in the age of minority. The plea of non-payment of
maintenance to the daughter was examined against Article 209 of the Penal
Code (“PC”) and the plea of her abandonment against Article 210 PC.

The grounds for the occurrence of unworthiness to succeed indicat-
ed in Article 928§1(1) CC demand a specific sequence of actions to take
place: first, the fact of the potential heir committing an offence should be
established, followed by the determination of his wilful fault, and finally
the offence should be assessed for the degree of gravity. Due to the fact that
the testator’s father was not convicted of any offences under Articles 209
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or 210 PC (and no criminal action was brought against him in connection
with the inheritance proceedings), the civil court was forced to make its
own findings as to whether the respondent had committed an offence un-
der Article 209 PC or Article 210 PC and with regard to his wilful fault.®
If the court’s findings had not been in favour of the respondent, it would
have been necessary to assess whether the offences attributed to the re-
spondent in the unworthiness proceedings were “serious” within the mean-
ing of Article 92851(1) CC, because only then, the court would have been
capable of excluding him from succession.

Referring to the plea of the respondent committing the offence of per-
sistent avoidance of the duty of maintenance of the testator, it should be
noted that before the deceased had reached the age of majority, the defend-
ant did not regularly pay for her maintenance, despite being obliged by
force of a judicial judgement to pay her PLN 900 a month. Only this period
can be subject to assessment in the context of the claimant’s claim because,
after the testator’s coming of age, the parties reached an agreement on any
outstanding and possible future maintenance allowances.

The court assessed the testator’s father’s conduct in the period until
the girl reached the age of majority for whether the conduct met the stat-
utory criteria of the offence under Article 209 PC. The court was right to
rely on the provisions of the Penal Code in force at the time of making
the judgement, i.e. the Act of 6 June 1997 the Penal Code.’ Clearly, the re-
spondent’s actions examined in the unworthiness proceedings occurred
when the Penal Code of 1932'° and the Penal Code of 1969 were still ef-
fective."! However, in accordance with the binding Article 4§1 PC, if a dif-
ferent law is in force at the moment of sentencing than that which was in
force during the perpetration, the new should be applied. The previous law
should only be applied if it is more favourable to the perpetrator. It is also
obvious that the provisions of Articles 209 and 210 PC 1997 were used

8 Cf. Article 11 CCP. See, for example, Judgement of the Court Appeal in Bialystok of 10 April,
file ref.  ACa 2013 r., LEX, no. 1307390 and Judgement of the Court Appeal in Warsaw of 11
August 2017, file ref. VI ACa 1914/16, LEX, no. 2490254.

o Journal of Laws No. 88, item 553 as amended.

1 Ordinance of the President of the Republic of Poland of 11 July 1932 the Penal Code (Jour-
nal of Laws No. 60, item 571 as amended).

1 Act of 19 April 1969 the Penal Code (Journal of Laws No. 13, item 94 as amended).
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by the court as a benchmark in the form in force at the time of sentenc-
ing. This observation is relevant due to the fact that the Act of 23 March
2017 amending the Penal Code and the Act on Assistance to Maintenance
Creditors'? amended the provisions of the Penal Code also in the area con-
cerning the offence of avoidance of the duty of maintenance. Therefore,
the statutory elements of this offence should be assessed against the legal
circumstances in force before the amendment of the 2017 PC. The norma-
tive framework of the offence in question changed as a result of the amend-
ment to the Penal Code," and de lege lata its statutory constituent elements
do not overlap with those examined by the court in the analysed case.

In the legal circumstances in force at the time of sentencing, the ac-
tual offence of avoiding the duty of maintenance consisted in persistent
avoidance of the duty of care charged to the person by force of law or of
a judicial judgement by failure to maintain the next of kin or another per-
son and thus exposing them to the inability to satisfy their basic needs."
In line with the interpretation of the criterion of persistence, which prevails
in the literature and case-law and focused on the objective and subjective
aspects, two elements can be highlighted. The first one is the subjective
conduct of the perpetrator, which is marked by a specific mental attitude
that manifests itself in tenacity, ill will, and deliberate avoidance of the duty

Journal of Laws, item 952.

3 De lege lata the Penal Code provides for the common form (Article 20951 PC) and the ag-
gravated form of the offence of avoidance of the duty of care (Article 209§1a PC). The com-
mon type of the offence is of formal character and covers (i) non-payment of the mainte-
nance allowance whose amount has been determined a judicial judgement, a settlement
agreed before a court or another body or by another agreement, as the equivalent of at
least three allowances or (ii), if the allowance is other than periodic, a delay in payment of
the allowance for at least three months. The aggravated form of the offence is of consequen-
tial nature, namely as a result of delays in fulfilling the maintenance obligation, the delay
exposes the entitled person to the inability to meet their basic needs.

" Judgement of the Supreme Court of 11 July 2012, file ref. IT KK 179/12, LEX, no. 1219289;

Judgement of the Supreme Court of 4 September 2008, file ref. II KK 221/08, LEX,

no. 449029 and Judgement of the Supreme Court of 29 May 2012, file ref. II KK 106/12,

LEX, no. 1223801. As already pointed out elsewhere, de lege lata the constituent element of

exposure of the person to the inability to meet their basic needs is not one that belongs to

the elements of the common form of the offence of avoidance of the duty of maintenance

(Article 209§1 PC).
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of maintenance despite being offered the possibility of performing it,'
the desire to get your own way (for whatever reasons), refusal to change
your mind in spite of attempts to change the perpetrator’s position (e.g. in-
itiation of enforcement proceedings under civil law).'¢

As for the criterion of exposing the entitled person to the inability to
satisfy their basic needs, it was assumed that there were no grounds to pe-
nalize the perpetrator’s conduct when, despite his persistent avoidance of
the duty of maintenance, the wronged person’s needs were satisfied in a dif-
ferent manner."” So, whenever the child’s needs are fully satisfied by one
of the parents, who enjoys such a good financial position that any main-
tenance allowances from the other would not significantly improve
the entitled persons life quality, the mere persistent avoidance of the duty
of maintenance does not meet all the criteria of the offence under Arti-
cle 2091 PC because of the absence of the element of exposing the child to
the inability to meet their basic needs.'® On the one hand, given the criteria
of the prohibited act so defined, the conclusion is justified. On the other,
it is difficult to reconcile it with the objective that the norm contained in
Article 20951 PC should counteract attempts to ignore the maintenance
obligation. For it is the debtor’s conduct that should be penalized and not
the effect since a third party could have prevented this effect; therefore,
non-occurrence of the effect of exposing the entitled person to the inability
to meet their basic needs would have been independent of the maintenance

® Judgement of the Supreme Court of 3 July 2003, file ref. II KK 125/03, LEX, no. 151989.
For more, see: Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sgdu (Lex-
isNexis: Warszawa, 2013), 257-258 and the case-law and literature referenced therein.

16 See, in particular, Decision of the Supreme Court of 9 June 1976, file ref. VI KZP 13/75,

LEX, no. 19141: 11. See also Judgement of the Supreme Court of 3 July 2003, file ref. IT KK

125/03, LEX, no. 151989. More about the criterion of persistence in Danuta J. Sosnowska,

Alimenty a prawo karne. Praktyka wymiaru sprawiedliwosci (LexisNexis: Warszawa, 2012),

121-143 with the literature referenced therein.

So in, for example, Decision of the Court Appeal in Katowice of 12 January 2005, file

ref. IT AKo 1/05, LEX, no. 147197.

8 Cf. Andrzej Wasek, Jarostaw Warylewski, “Komentarz do artykutéw 117-22, in: Kodeks
karny. Cze$¢ szczegolna. Tom I, ed. Andrzej Wasek, Robert Zawlocki (C.H. Beck: Warszawa,
2010), 1251, Nb. 60; Aleksander Rypinski, “Przestepstwo uchylania si¢ od obowiazku ali-
mentacyjnego (art. 186 k.k.);” Nowe Prawo, no. 3(1972): 463 and Resolution of the Supreme
Court of 9 June 1976, file ref. VI KZP 13/75, LEX, no. 19141: 11.
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debtor’s conduct. The discussed example clearly demonstrates that refer-
ence to the institutions and provisions of penal law may, oddly enough,
remove the option of applying a private penalty, i.e. recognizing one of
the parties of the family relationship unworthy to inherit as a consequence
of their persistent and malicious failure to fulfil obligations falling under
such a relationship. Meanwhile, this type of sanction should be a standard
in the circumstances in question.

The answer to the question of whether it is possible to recognize the of-
fence of persistent avoidance of the duty of maintenance as grounds for
unworthiness to inherit in the legal setting existing at the moment of sen-
tencing is far from straightforward. As noted above, the finding of the of-
fence of avoidance of the duty of maintenance proven will take place only
in the case of the occurrence of all the statutory constituent elements of
the act prohibited under Article 209 PC. The mere reprehensible and inten-
tional conduct of the heir will not suffice if it does not expose the testator to
the inability to meet their basic needs. And these needs can be satisfied by
another entity on the daily basis. Indeed, this does not exclude the negative
assessment of the heir’s conduct; still, it does not lead to the determina-
tion of the cause of unworthiness to inherit, i.e. committing a specific type
of offence.'” Moreover, even if this conduct meets the statutory criteria of
the offence under Article 209 PC, the question of its “seriousness” within
Article 928§1(1) CC remains debatable. It is worth noting that the existing
case-law in this area is very scarce. It is yet another reason why the glossed
judgement deserves attention. In fact, the only discussed court’s decision
was the judgement of the Appellate Court in Gdansk of 14 June 2000
(I ACa 262/00).* The judgement was passed on the basis of specific facts.
The debtor’s avoidance of the duty of maintenance occurred underf special
and additionally aggravating circumstances. The minor testator’s mother
brought an action for declaring the father unworthy to inherit. Two years
before his death, the minor testator was involved in a car accident in which
he sustained a spinal trunk injury. After that, he was unable to perform

9 Cf. in particular, Judgement of the Supreme Court of 10 December 1999, file ref. II CKN
627/98, LEX, no. 1231370 and Judgement of the Court Appeal in Katowice of 16 June 2016,
file ref. I ACa 139/16, LEX, no. 2115433, thesis 1.

2 Legalis, no. 52667.
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regular vital functions independently and required permanent assistance.
Not only did the minor’s father help the plaintiff with taking care of his
son, but he refused to pay for his maintenance, too. It should be noted that
the respondent had also failed to provide for his son before the accident.
The father was sentenced by a criminal court to the penalty of one year and
six months’ imprisonment, with a conditional suspension of execution for
a probation period of three years, for persistent avoidance of the duty of
maintenance for his son. In the same judgement, he was obliged to settle
the maintenance debt within two years and to fulfil his maintenance obli-
gation towards the minor regularly. Because the defendant continued to re-
fuse to pay for his son’s maintenance, the court ordered that the sentence be
carried out. The openly negative assessment of the minor’s father’s conduct
by the civil court was attributed not only to its disapproval of the father’s
persistent failure to discharge his maintenance duty, but also, and perhaps
in particular, to the fact that the father refused to change his attitude and
conduct also after the minor’s accident, after which he required constant
care. The court clearly underlined that the defendant’s misdemeanour
following the accident, i.e. when the minor required particular care, had
been particularly reprehensible. The degree of culpability in the defend-
ant’s conduct clearly determines the reason for unworthiness to inherit,
i.e. a wilful and serious offence against the testator. Any other assessment
of the defendant’s acts would have produced effects contrary to the elemen-
tary sense of justice. Meanwhile, doubts raised in the doctrine as to the rec-
ognition of the offence of avoidance of the duty of maintenance as a reason
for unworthiness to inherit revolved around the gravity element. At that
time, some authors expressed the view that the court “might have appar-
ently and de lege lata extended the content of Article 928§1(1) of the Civil
Code* For a serious offence within Article 928§1(1) CC cannot be one
with such a low level of statutory penalty.”? Meanwhile, the opposite con-
clusion seems almost obvious based on the facts. First of all, it should be

2 Jacek Wiercinski, “O przestepstwie jako przyczynie niegodnoéci dziedziczenia,” Kwartalnik

Prawa Prywatnego, no. 2(2010): 568.

Ibidem. Cf. Hanna Witczak, “Komentarz do art. 928 in Kodeks cywilny. Komentarz.
Tom IV. Spadki (art. 922-1087), ed. Magdalena Habdas, Mariusz Fras (Wolters Kluwer:
Warszawa, 2019), thesis 21.
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emphasized once again that the source of the maintenance obligation is
a relationship under family law; in the discussed case, it is based on con-
sanguinity. As mentioned earlier, although this relationship determines
the statutory title to succeed, the effective acquisition of an estate is con-
tingent not only upon the positive grounds for succession, such as proof of
the title to inheritance, but also upon the absence of negative grounds on
the part of the potential heir. Failure to perform the obligations resulting
from this relationship may effectively eliminate the acquisition of an estate
in a situation where, in specific circumstances, it can be deemed justifying
negative grounds for succession. It has already been mentioned elsewhere
that considering only the formal criterion may prove unfair; equally unfair
is to assume that the legal position of the parties to the given legal relation-
ship should be the same, regardless of whether they fulfil the obligations
intrinsically linked to that relationship (in other words, the rights embed-
ded in the content of consanguinity should be exercised by the parties re-
gardless of whether and how they perform their obligations imposed by
the law in a relationship between the next of kin related along a specific
line and to a certain degree). Besides, the issue of performance, or rath-
er non-performance, of the duty of maintenance should produce conse-
quences in the area of the law of succession. Clearly, the assessment covers
the period from before the opening of the succession. De lege lata the leg-
islator does not refer to the duty of maintenance in any of the provisions
of Book IV of the Civil Code;* nor does it mention the possible conse-
quences of its non-performance for the benefits that are available to parties
in a conjugal relationship, consanguinity in a specific line and degree, or
affinity in a specific line and degree under the law of succession. There is
no doubt, however, that intentional avoidance of the duty of maintenance
may be penalized not only under the provisions governing unworthiness
to inherit but also under those concerning disinheritance. Moreover, as al-
ready noted, the statutory penalty for a given type of offence is only one of

» Butcf. Article 938 and 966 CC. For more, see Jozef S. Pigtowski, Hanna Witczak. Agnieszka
Kawalko, “Dziedziczenie ustawowe,” in Systemn Prawa Prywatnego. Tom 10. Prawo spad-
kowe, ed. Bogudar Kordasiewicz (C.H. Beck: Warszawa, 2015), 179, especially footnote 528.
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the circumstances (and not a decisive one) taken into account by the court
when assessing the gravity of the offence.”

Going back to the facts of the analysed case, the defendant in the un-
worthiness proceedings, i.e. the testator’s father, failed to maintain her un-
til she reached the age of majority, despite she had been awarded mainte-
nance. However, the claimant (the mother) did not manage to demonstrate
that the respondent’s conduct had been persistent, i.e. that he was capable
of paying maintenance, but he refused to perform as determined in the ju-
dicial judgement, wilfully, maliciously, and with the intent of exposing his
daughter to the inability to satisfy her basic needs. The mere fact of irregu-
lar maintenance payments is not enough to conclude that the father com-
mitted an offence against his daughter. In this respect, there are no grounds
to challenge the decision of the court. In contrast, the position expressed
in the justification of the judgement is by far debatable, namely even if
it were recognized that “the defendant committed a wilful offence under
Article 209 of the Penal Code, ..., then...there are no grounds to assume
that it was a serious offence. When assessing whether the offence meets
the criteria of a serious one within Article 928§1(1) of the Civil Code, ...the
civil court should take account of not only the type of the committed of-
fence but also the circumstances of the case, e.g. the degree of heir’s ill will,
cruelty, willingness to humiliate or embarrass the testator in a way that was
particularly poignant for her”*

It is appropriate to find that to assess whether the offence committed
by the heir is “serious” within the meaning of Article 928§1(1) CC it is nec-
essary to consider not only the type of the offence assessed from the point
of view of the limits of statutory penalties (crime or misdemeanour)* but

#  Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sqdu (LexisNexis: Warsza-

wa, 2013), 178-206.

Justification of the glossed judgement

Certainly, it can be assumed that offences with a severe statutory penalty, i.e. those which
penal law regards as crimes in abstracto, constitute grave offences, but this is only a pre-
liminary assessment in the context of the provision of Article 928 § 1(1) CC. The circum-
stances of the case discussed in the article may cause that an act qualified as a crime within
the meaning of the provisions of penal law will not be regarded as a serious offence for
the purposes of the aforesaid provision and cannot therefore constitute grounds of adjudg-
ing unworthiness to inherit. Also, a reverse situation can take place, namely that under cer-
tain circumstances, a misdemeanour may also become a serious offence. See Judgement of

25

250 Review of European and Comparative Law | 2022 Vol. 50, No. 3



A Gloss to the Judgment of the Appellate Court in Warsaw of 28 May 2013 (VI Aca 785/13)

also the circumstances of the offence, including, in particular, the perpe-
trator’s motives and how he acted. And yet, when making an independent
assessment of whether the offence committed by the heir against the tes-
tator in this specific case has the qualities of “gravity;” the civil court takes
into account the perpetrator’s motives (the intent to humiliate or embarrass
the testator in a way that is particularly poignant for her) and the manner
of committing the offence (cruelty, a particular level of ill will). Howev-
er, the criteria for assessing the gravity of the offence are not limited to
those listed in the justification of the judgement. In my opinion, the object
of executive action and the extent of the wrong should be stressed.”” I am
convinced that in cases where the object of executive action is a minor, es-
pecially if in a specific relationship under family law, the offence should
be ranked as serious within Article 928§1(1) CC because it is committed
against the minor and is linked to failure to perform family obligations un-
der this relationship by the closest relative of the wronged person. Children
suffer differently (and certainly more) when being wronged, especially by
parents, which should not be ignored when assessing the gravity of an of-
fence in a specific case. The intentional and deliberate conduct of a person
obligated to provide maintenance, especially when the entitled person is
unable to maintain him or herself, also deserves a private penalty. And due
to the fact that disinheritance due to persistent failure to fulfil family ob-
ligations is out of question if the testator does not have the testamentary
capacity (Article 94451 CC), e.g. due to being under the age of majority,
the capability of denying succession should be guaranteed by the institu-
tion of unworthiness to inherit. De lege lata the options of penalizing failure

the Administrative Court in Gdansk of 14 June 2000, file ref. I ACa 262/00, LEX no. 51706
with the glosses of Czestaw Pawel Ktak, Orzecznictwo Sgdéw Apelacyjnych, no. 9(2005):
81-90 and Michal Niedo$pial, Orzecznictwo Sgdoéw Apelacyjnych, no. 6(2006): 76-88.
See also Jacek Wiercinski, “O przestepstwie jako przyczynie niegodnosci dziedziczenia,”
Kwartalnik Prawa Prywatnego, no. 2(2010); for more, see Hanna Witczak, Wylgczenie od
dziedziczenia na mocy orzeczenia sgdu (LexisNexis: Warszawa, 2013), 213-215.

See, in particular Elzbieta Skowronska, “Przeglad orzecznictwa z zakresu prawa spad-
kowego (za lata 1989-1990), Przeglgd Sgdowy, no. 9(1992): 43; Maksymilian Pazdan,
“Komentarz do art. 928, in: Kodeks cywilny. Tom II. Komentarz. Art. 450-1088. Przepisy
wprowadzajgce, ed. Krzysztof Pietrzykowski (C.H. Beck: Warszawa, 2021), Legalis, Nb 14
and Hanna Witczak, Wylgczenie od dziedziczenia na mocy orzeczenia sgdu (LexisNexis:
Warszawa, 2013), 178-206.
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to fulfil parental obligations towards a minor under the law of succession
are limited, especially in the case of persistent and culpable conduct. This
state of affairs is far from satisfactory.?® Especially in the case of minor indi-
viduals, this type of behaviour should be particularly condemned, not only
in moral terms but also, and perhaps above all, legally, and should produce
pecuniary consequences as well as depriving the offenders of protection of
their financial interests both while the injured party is alive and after their
death.”” Hence, it would seem that offences against minors should deserve
a special place among serious offences. Harming the life or health of chil-
dren, both physical and mental, is extremely abhorrent. Therefore, in those
cases where the wronged person is a minor, the character of the type of
offence in terms of gravity should not raise interpretation doubts.

In addition, as noted above, because the criteria of the offence under
Article 209§1 PC, i.e. persistent avoidance of the duty of maintenance “have
a pejorative overtone and prove a clearly ill will of the alleged perpetrator,
who persistently ignores the maintenance obligation,™* this offence should
be one of the reasons for unworthiness to inherit as a serious one. No-
tably, the criterion of the offence of failure to fulfil parental obligations
in the form of “avoidance” is construed as “a negative mental attitude of
the person obliged to provide maintenance, causing that he or she fails to

For more, see Hanna Witczak, “The legal status of minor testator’s parents deprived of
parental authority in intestate succession. Some remarks on the solutions in Polish, Russian,
and Italian law;” Review of European and Comparative Law, no. 4(2021): 107-134.

#  Undoubtedly, the argument that the daughter cannot disinherit her father based on his
persistent failure to perform family duties towards her is less compelling in the analysed
case. The testator was able to do so after reaching the age of majority. However, she did
not. In contrast, and this will be further discussed below, the relationship that she estab-
lished with her father after reaching the age of majority and how this relationship developed
proves that the testator had forgotten the harm suffered as a result of her father’s conduct
and attitude when she was a child, even though she might have still experienced a sense of
it. In the legal sense, such behaviours are tantamount to pardon, which obviously makes any
action for unworthiness to inherit inadmissible (Article 930§1 CC).

% Judgement of the Supreme Court of 27 February 1996, file ref. Il KRN 200/95, LEX (25594)

and Judgement of the Supreme Court of 3 July 2003, file ref. IT KK 125/03, LEX (371270).
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fulfil the obligation imposed on them, despite being objectively capable of
fulfilling it™*

A comparative analysis of several legal systems shows that some of
them directly refer to the non-performance of the maintenance obligation
in the provisions on unworthiness to inherit or disinheritance.

Russian law offers the option of penalizing the conduct of heirs who
maliciously avoid the statutory™ obligation to maintain the testator. Pur-
suant to Article 1117(2) of the Russian Civil Code (“RCC”), the court may
find such individuals unworthy of succession.” Interestingly, the litera-
ture on the subject points out that courts follow a broad understanding
of the term “avoidance of the duty of maintenance.” Not only does it cover
an unjustified refusal to pay maintenance allowances but also (i) conceal-
ment by the debtor of their actual income, (ii) changing jobs or place of
residence in order to avoid deductions through enforcement, (iii) avoiding
profit-making activities to reduce the amount of maintenance, as well as
(iv) any conduct that would indicate the party’s ill will with regard to se-
curing the means of subsistence. Undoubtedly, the very malicious intent to

' Decision of the Supreme Court of 17 April 1996, file ref. Il KRN 204/96, Prokuratura
i Prawo, no. 11(1996), item 4.

The maintenance obligation exists in the relationship between parents and children (Arti-
cle 80, 88 of the Russian Family and Guardianship Code); spouses (Article 89 of the Rus-
sian Family and Guardianship Code); siblings (Article 93 Russian Family and Guardian-
ship Code); grandparents and grandchildren (Articles 94 and 95 of the Russian Family and
Guardianship Code) and between stepchildren and stepfather or stepmother (Article 97 of
the Russian Family and Guardianship Code), who are heirs at law. Regarding the source of
the maintenance obligation in Russian law, see more in Ayra B. Bumsskosa, Cemeiitoe
u nacnedcmeennoe npaso (Mocksa 2010); Anaronmit I1. Topermx, Hacnegcreennoe mpaso
(Mocksa — Boponex 2011): 91-92 and Hanna Witczak, Wylgczenie od dziedziczenia na
mocy orzeczenia sgdu (LexisNexis: Warszawa, 2013), 305-307. See also Paguk FOpbesua 3a-
Kupos, Ina Cepreesna Ipuumna, Munsus MunnaxmeroBHa MaxmyTtosa, Hacnedcmaen-
Hoe npaso (Mocksa 2012), 23; [TaBen Bragumuposid KpameHnuuukos, B: [Tocmameritoiii
kommenmapuii. Ipaxcoanckuii kodexc Poccutickoti @edepayuu. Yacts 3, pen. [TaBen Bragu-
muposud Kpamennnuukos, Vsnarenscrso Craryr, (Mocksa 2011), 26-30 oraz Mapuna
Bukroposna Temokuna, Hacnedcmeentoe npaso. Kommenmapuii I[paxoarckozo xodexca
Poccuiickoii Pedepayuu. Visparennpctso geno (Mocksa 2002), 22-26.

See, for example, Anexceit H. Iyes, Ilocrnametinuiii kommenmapuii k wacmu mpemvei
Ipaxdanckoeo xodexca (Mocksa 2006): 33-34; VinHa JI. KopHeeBa, HacnedcmeenHoe
npaso Poccuiickoti Pedepayuu (Mocksa 2011), 332.
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avoid the duty of maintenance is a concept subject to separate assessment.
The assessment covers, in particular, the duration of the heir’s avoidance of
the duty of maintenance imposed by the law, the reasons for non-payment
of maintenance, and the financial position of the parties. The malicious
avoidance of payment of maintenance may be evidenced by, but not only:
failure to pay maintenance despite relevant reminders; the need to search
for the debtor who hides their place of residence; re-offending against
the person entitled to receive maintenance as provided for in Article 157 of
the Russian Penal Code (“RPC”).3*

In order for the heirs’ malicious avoidance of the duty of maintenance
of the testator to underlie exclusion from succession, the case must be re-
solved in court proceedings. The occurrence of malicious avoidance by
the heir of their maintenance obligation may be confirmed by a sentence
of a criminal court (Article 157 RPC); a court judgement acknowledging
liability for delayed payment of maintenance (Articlel15 RPC) and other
evidence.”

All in all, it should be noted, as pointed out elsewhere, that legislative
work is underway at the Ministry of Justice that is very likely to result in
a modification to the list of grounds for unworthiness to inherit, namely
persistent avoidance of the duty of maintenance of the testator or persistent
avoidance of the duty of care for the testator will be added. In the justifi-
cation to the draft, the drafters pointed out that “the proposed new rea-
son for unworthiness to inherit will be complementary to the one provided
in Article 928§1(1) CC, and it will ensure that in order to find a person
unworthy of succession the fact that they have not maintained for testator
will not be required to be confirmed by a final court’s judgement.” This ap-
proach is by far debatable given that de lege lata confirmation by the court
of the commitment a specific type of offence is not a necessary criterion for
recognizing the defendant as unworthy of succession. On the other hand,

*  Bopuc A. Bymaesckuit, “Kommenrapuit k cratbe 1117, in Kommenmapuii k Ipasxcoarckomy
Kodexcy Poccuiickoii Pedepayuu uacmu mpemuveii, eds. K. B. SIpomenko, H. V1. Mapsiurea
(Mocksa 2011), thesis 5. Cf. Anexceit H. Tyes, ITocmametinbiii kommenmaputi k wacmu
mpemveii Ipaxcoarckoeo kodexca (Mocksa 2006), 34.

»  Knasaua B. fpourenko, B: “Kommenrapuit k cratbe 1117 B: Kommenmapuii k Ipaxc-
danckomy Kodexcy Poccutickoii ®edepavuu uacmu mpemveil, pen. H. V1. Mapsoiiesa,
K. B. SIpomenko (Mocksa 2001), thesis 5.
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the statement about the complementary nature of this reason for unwor-
thiness is right as the new wording of the provision clearly determines that
persistent avoidance of the duty of maintenance is equivalent in its effects
to the commission of a wilful and serious offence against the testator. If the
drafted changes become law, there will be no more doubt as to whether
an individual persistently ignoring the obligation to provide for a child may
be declared unworthy to inherit. It seems that the amendment proposed
by the Ministry of Justice deserves a positive assessment. It will allow for
penalizing under the law of succession of such heir’s conduct that, after
the amendment of the Penal Code, would not fulfil the statutory criteria of
the prohibited act under Article 209 PC, however, they could not be denied
the attribute of reprehensibility and general unacceptability from the public
point of view.

Going back on the main track of the discussion, the plea of the testa-
tor’s father offence of abandonment of the testator (Article 210 PC) was
also completely misguided given the facts. Although the testator’s father
decision to abandon her shortly after birth and cease to maintain and care
for her is morally reprehensible, still it does not meet the statutory crite-
ria of an offence and cannot provide grounds for unworthiness to inher-
it.** Representatives of the doctrine emphasize that abandonment should
be understood as in common parlance, i.e. “a withdrawal from the life of
a person who requires care, unjustified by the existing circumstances and
without providing him or her with assistance from other individuals or
institutions.”” The Supreme Court found that abandonment meant “leav-
ing a person who should be cared for on their own; it is not only about
withdrawal from taking care of a minor or a person rendered helpless but
also about preventing such a person from accessing immediate support.”*
Leaving someone under guardianship of another person is not the offence
of abandonment.* The respondent’s decision to divorce his first wife and

36 See note 20.

7 Lech Gardocki, Prawo karne (C.H.Beck: Warszawa, 2021), 291. Cf. Julia Kosonoga, “Ko-
mentarz do art. 210, in: Kodeks karny. Komentarz, ed. Ryszard A. Stefaniski (C. H. Beck, Le-
galis 2021), theses 3-4 and Agnieszka Kilinska-Pekacz, “Przestepstwo porzucenia dziecka,”
Prokuratura i Prawo, no. 4(2016): 25-26 with the literature referenced therein.

% So the Supreme Court in Resolution of 4 June 2001, file ref. V KKN 94/99, Legalis, no. 51270.

*  Cf. Judgement of the Court Appeal in Bialystok of 11 July 2014, file ref. I Aca 206/14, Legalis.
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leave their child under her care certainly does not constitute the offence of
abandonment (Article 210 PC).

Given the facts subject to analysis, one more issue needs to be addressed
(hypothetically). Even if the proceedings demonstrated that the respond-
ent’s conduct could be regarded as containing grounds for unworthiness to
inherit under Article 928§1(1) CC, and even if we assumed that the heir had
committed a serious and wilful offence against his daughter, the legitimacy
of upholding the claim would have raised obvious doubts as to the existence
in this case of negative grounds for unworthiness of succession. Pursuant
to Article 93051 CC, the heir cannot be considered unworthy if the testator
has pardoned them. It should be kept in mind that the testator voluntarily,
as an adult woman, re-established contact with her father and was eager to
maintain it. This cordial and regular contact between the testator and her
father continued until her death. Based on the testator’s behaviour and her
improving relations with the father, there is no doubt that an effective par-
don was granted in the analysed circumstances.”” They show that the testa-
tor did not harbour resentment towards her father, she pardoned him for
his indifference and leaving her under the mother’s care as a child.
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