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Summary: The creation of the Schengen Area was one of the greatest, most socially appreciated achievements
of cooperation between 22 Member States of the European Union and Iceland, Liechtenstein, Norway and Swit-
zerland. The rules on crossing the borders of European Union Member States are common policies subject to
specific regimes, but membership of the Schengen Area has numerous consequences in terms of, among other
things, border controls, as defined in the Schengen Borders Code. One of the most important of these is the
abolition of controls at the internal borders of the countries which make up the Area.

The adoption of common rules has not, however, deprived the countries which make up the Schengen Area
of certain prerogatives to restore border control at internal borders in exceptional cases. This justification is a se-
rious threat to public order or internal security.

France made the first use of this possibility on 21 October 2006, by reintroducing control at the land border
with Spain for a few hours because of the Youth Days of radical young Basques in Saint-Pée-sur-Nivelle and the
demonstration organised in Bayonne by the support committee of Philippe Bidart. Since then, the countries
have made repeated use of the instrument available and the year 2020, which runs in the shadow of COVID-19,
brings new challenges in this regard. The submitted article will analyse the possibility of the temporary reintro-
duction of border control at the internal borders of the Schengen Area in the context of the current challenges
of the modern world.
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Streszczenie: Utworzenie strefy Schengen byto jednym z najwiekszych, najbardziej docenianych spotecznie
osiggnie¢ wspdtpracy 22 panstw cztonkowskich Unii Europejskiej oraz Islandii, Liechtensteinu, Norwegii i Szwaj-
carii. Zasady przekraczania granic panstw cztonkowskich UE naleza do polityk wspolnych, poddanych szczegél-
nym rezimom, ale zwtaszcza cztonkostwo w strefie Schengen wigze sie z licznymi konsekwencjami w zakresie
m.in. kontroli granicznej, okre$lonymi w Kodeksie granicznym Schengen. Jedna z najwazniejszych jest zniesienie
kontroli na granicach wewnetrznych parstw tworzacych te strefe.

Przyjecie wspodlnych regut nie pozbawito jednak panstw znajdujacych sie w strefie Schengen pewnych pre-
rogatyw do przywrdcenia kontroli granicznej na granicach wewnetrznych w wyjatkowych przypadkach. Takim
uzasadnieniem jest w szczegdInosci powazne zagrozenie dla porzadku publicznego lub bezpieczenstwa we-
wnetrznego.

Po raz pierwszy z tej mozliwosci skorzystata Francja 21 pazdziernika 2006 r., przywracajac na kilka godzin
kontrole na granicy ladowej z Hiszpania z uwagi na Dni Mfodziezy radykalnych mtodych Baskéw w Saint-Pée-
sur-Nivelle oraz demonstracje zorganizowane w Bayonne przez komitet wspierajacy Philippe’a Bidarta. Od tego
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czasu panstwa wielokrotnie korzystaty z dostepnego instrumentu. Zwtaszcza rok 2020, ktéry uptynat w cieniu
COVID-19, przynidst w tej kwestii nowe wyzwania. W artykule dokonano analizy mozliwosci tymczasowego
przywrécenia przez panstwa kontroli granicznej na granicach wewnetrznych strefy Schengen w kontekscie ak-
tualnych wyzwan wspoétczesnego Swiata.

Stowa kluczowe: strefa Schengen, granice wewnetrzne, tymczasowe przywrdcenie kontroli granicznej

Pestome: Co3naHue LLleHreHCKOW 30Hbl CTafIo OAHUM U3 Benyanlimx, Hanbosee BbICOKO OLEHEHHbIX 0bLe-
CTBOM AOCTUXEHUI COTPyAHMYECTBa Mexay 22 rocyaapcTeamu-uneHamm Esponenckoro Cotosa, Vicnanawnen,
JInxteHwwteriHom, Hopservent u LBeiitapueii. NpaBuna nepeceyeHns rpaHnL, rocyaapcTte-yuneHos EC anatoTca
o6bLweli NONNTUKON, MOAUMHSAIOLLENCA ONpefeNieHHbIM PEXMaM, HO, 0CO6eHHO, YeHCTBO B LLieHreHcKom 30He
B/IeYeT 3a CO60I MHOTOUMCNEHHbIE NMOCNEACTBYA, B YACTHOCTY, B NIaHe MNOrPaHNYHOrO KOHTPOJSA, Kak 3TO onpe-
neneHo B LLleHreHcKom Kopekce o rpaHuuax. OfHYM 13 Hanbonee BaXKHbIX M3 HUX AIBMIETCA OTMEHa KOHTPONA Ha
BHYTPEHHUX rpaHnLax cTpaH, BXOAALWYX B LLeHreHCKy1o 30HY.

MpuHATNE 06X NPaBW, OAHAKO, HEe NNWMKAO CTPaHbl LLIeHreHCKON 30HbI OnpefeneHHbIX NpeporaTme
MO BOCCTAHOBMIEHMIO MOrPaHUYHOTO KOHTPOMA Ha BHYTPEHHUX TPaHULAX B WCKMIOYUTENbHBIX CIlyyasX.
Mpennocbinkon AnAa BOCCTaHOBNEHWA MOTPAHWYHOTO KOHTPONSA, B YaCTHOCTYW, ABNAETCA Cepbe3Has yrposa
o6LecTBEHHOMY MOPAAKY UMV BHYTPEHHEN 6e30MacHOCTY.

OpaHumA BriepBble BOCMOJb30BaNacb 3TOM BO3MOXHOCTbIO 21 oKTAOGpA 2006 ropa, BOCCTaHaBnMBasA
KOHTPO/SIb Ha CyxOnyTHOW rpaHuLie ¢ MicnaHmnein Ha HECKOMbKO YacoB B CBA3M C NpoBeaeHnemM [IHen monoaexm
papvKanbHO HaCTPOeHHbIX Monofpbix 6ackoB B CeH-le-ctop-HuBenb M [emMOHCTpaLuii, OpraHM30BaHHbIX
B baioHHe komwuTeTom B nopgepxky ®ununna bugapa. C Tex nop cTpaHbl HEOAHOKPATHO WMCMONb30BaNN
MNMEILWMNCA MHCTPYMeHT. B uactHocty, 2020 rog, npowepwnii nog 3Hakom COVID-19, npuHec HoBble
BbI30Bbl OTHOCUTENIbHO 3TOrO BOMpOCa. B cTaTbe aHanu3npyeTca BO3MOXXHOCTb BPEMEHHOTO BOCCTaHOBIIEHMA
rocyAapcTBamMum NOrpaHNYHOro KOHTPONA Ha BHYTPEHHMX rpaHuLax LLieHreHCKow 30Hbl B KOHTEKCTE aKTyaslbHbIX
BbI30BOB COBPEMEHHOIO Mupa.

KnioueBble cnoBa: llleHreHckas 30Ha, BHYTPEHHVE rpaHWLbl, BPEMEHHOE BOCCTAHOBJIEHVE MOrPaHUYHOrO
KOHTponA

Introduction

The creation of the Schengen Area, which allows free movement without border
controls, is undoubtedly one of the greatest achievements of the European Union.
However, it should be remembered that the original regulations in this area were
adopted outside the acquis communautaire. The Schengen Agreement was signed
in June 1985 by Belgium, Germany, France, Luxembourg and the Netherlands.'
The Schengen Agreement was supplemented in 1990 by the convention imple-

1 Cf. The Schengen acquis as referred to in Article 1 (2) of Council Decision 1999/435/EC of 20 May
1999 concerning the definition of the Schengen acquis for the purpose of determining, in conformity
with the relevant provisions of the Treaty establishing the European Community and the Treaty on
European Union, the legal basis for each of the provisions or decisions which constitute the acquis,
OJ L 176, 10.07.1999, pp. 1-16; The Schengen acquis — Agreement between the Governments of the
States of the Benelux Economic Union, the Federal Republic of Germany and the French Republic on
the gradual abolition of checks at their common borders, OJ L 239, 22.09.2000, pp. 13-18.
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menting the Schengen Agreement (signed by the same states).” The Implement-
ing Convention provided for the definitive abolition of internal border controls as
well as a number of necessary accompanying measures, including, inter alia, the
strengthening of external border controls, the establishment of a uniform visa issu-
ing procedure, the establishment of the Schengen Information System SIS, and the
strengthening of police cooperation at internal borders. The convention entered
into force in March 1995, resulting in the abolition of border controls between Bel-
gium, the Netherlands, Luxembourg, France, Germany, Spain and Portugal.’ It was
only in 1997 that the Schengen acquis was incorporated into European Union law.
The Schengen area has gradually expanded and now includes 26 European coun-
tries: 22 EU member states (apart from Ireland, which manages its own common
travel area under an opt-out clause, and Bulgaria, Croatia, Cyprus and Romania,
which are due to join the Schengen area once they meet the necessary conditions)
and 4 non-EU countries (Iceland, Norway, Switzerland and Liechtenstein).
Migration policy, including the rules on crossing the borders of the European
Union Member States, is uniformly established for all member states as one of the
so-called common policies. It should be noted that the basic regulations defining
the rules for crossing borders are contained in the Schengen Borders Code.* This
regulation is comprehensive and also applies to internal borders of the area (Ti-
tle III). According to the introduced regulations, internal borders can be crossed
at any place without a border check on persons, regardless of their nationality.
However, in the event of a serious threat to public policy or internal security in
a member state, or in the event of exceptional circumstances threatening the overall
functioning of the area without internal border controls, exceptions are allowed.?

2 The Schengen acquis - Connvention implementing the Schengen Agreement of 14 June 1985 between
the Governments of the States of the Benelux Economic Union, the Federal Republic of Germany
and the French Republic on the gradual abolition of checks at their common borders, O] L 239,
22.09.2000, pp. 19-62.

3 Spain and Portugal signed the Agreement in June 1991.

4 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a Un-
ion Code on the rules governing the movement of persons across borders (Schengen Borders Code),
OJ L 77, 23.03.2016, pp. 1-52 (with ammendments).

5 A. Doliwa-Klepacka, T. Dubowski, Tymczasowe przywracanie kontroli granicznej na granicach wew-
netrznych Schengen jako instrument zapewnienia bezpieczeristwa i porzgdku publicznego podczas im-
prez masowych — doswiadczenia wybranych krajow, ed. M. Zdanowicz, D. Lutynski, Ketrzyn 2011,
pp- 9-23, E. Evrard, B. Nienaber, A. Sommaribas, The Temporary Reintroduction of Border Controls
Inside the Schengen Area: Towards a Spatial Perspective, Journal of Borderlands Studies 2020, vol. 35,
no. 3, pp. 369-383.
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1. Principles and conditions governing the temporary reintroduction
of border control at internal borders of the Schengen area

Chapter II of Title III of the Schengen Borders Code lays down the rules and con-
ditions for the temporary reintroduction of border controls at certain internal bor-
ders in the Schengen area. In general, the Code contains three legal grounds for the
temporary reintroduction of border control at internal borders in the Schengen
area. On the grounds of a serious threat to public policy or internal security: (1) in
foreseeable extraordinary events (e.g., special sports event, climate summit, etc.)
and (2) in the event of imminent danger requiring immediate action and (3) in
a situation threatening the overall functioning of the Schengen area in the event of
persistent serious deficiencies regarding the external borders.

The first two of the above-mentioned cases concern specific situations in indi-
vidual member states of the zone. It should be borne in mind that the reintroduc-
tion of border control is the prerogative of member states. The commission can
give its opinion on the necessity and proportionality of this measure, but it cannot
block a member state’s decision to temporarily reintroduce border control. Where
there is a serious threat to public policy or internal security, a member state may
exceptionally temporarily reintroduce border control at all or part of its internal
borders within the framework of the general rules laid down in Articles 25 to 28 of
the Schengen Borders Code.

Firstly, control at the internal borders of the Schengen area may be reintroduced
for a limited period of no more than 30 days® or, if the duration of the serious threat
is expected to exceed 30 days, for the entire duration of the foreseeable risk.” It is im-
portant to note that the scope and duration of any temporary reintroduction of bor-
der control at internal borders must be necessary and proportionate. They may not
go beyond what is necessary to respond to the serious threat concerned and should
be used only as a last resort. If, after the expiry of the period for which border control
is reintroduced, the serious threat to public policy or internal security in the member

6 For example, temporary introduction of border controls in the context of political summits (e.g. at the
Finnish borders during the informal meeting of Heads of States and Government in Lahti on 9-21 Oc-
tober 2006), or at the Austrian borders during EURO 2008 (2 June 2008 — 1 July 2008) etc. Taking Poland
as an example, the justifications for temporarily reintroducing border control at the Polish borders, pur-
suant to Article 25 of the Schengen Borders Code, were: EURO 2012 (4 June 2012 - 1 July 2012), NATO
Summit, World Youth Days and visit of Pope 4 July 2016 - 2 August 2016), 19th session of the Confer-
ence of the Parties to the UN Framework Convention on Climate Change - UNFCCC (8-23 November
2013), climate conference COPT 24 (22 November 2018 — 16 December 2018).

7 E.g., the reintroduction of temporary border controls by countries due to significantly increased mi-
gratory flows (e.g., Norway 26 November 2015 - 15 January 2016) etc.
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state concerned persists, border control may be prolonged for renewable periods of
up to 30 days. The total period of the reintroduction of border control at internal bor-
ders, including any prolongation, shall in principle not exceed six months. Secondly,
both at the time of the reintroduction of border control and at the time of prolonga-
tion of the initial period of border control, the state which intends to apply this mea-
sure shall assess the effectiveness of the reintroduction of border control in resolving
the threat to public policy or internal security and the proportionality of this measure
to the threat, but also the likely impact of such a measure on the free movement of
persons within the area without internal border control.

A Schengen Member State may temporarily reintroduce internal border con-
trols in the area as planned (based on Articles 25 and 26 of the Borders Code)
or in exceptional cases requiring urgent action (on the basis of Article 28 of the
Borders Code). Under the first option, the member state planning to temporarily
reintroduce border control is obliged (Article 27 of the Borders Code) to notify the
other member states and the commission of its intention. As a rule, the notification
should be made no later than four weeks prior to the planned reintroduction of
border control, and exceptionally a shorter deadline is possible (when the circum-
stances giving rise to the need to reintroduce border control at internal borders
become known less than four weeks before the planned reintroduction). The notifi-
cation document should include, in particular: 1) detailed reasons for the planned
reintroduction of control, 2) the scope of the proposed reintroduction of control
indicating the relevant section of the border, 3) the names of the authorised bor-
der crossing points, 4) the duration of the planned reintroduction of control. This
information shall also be forwarded to the European Parliament and the Council.

If necessary, the European Commission may ask the member state concerned
for additional information. The commission (and the other member state) may is-
sue an opinion on the planned temporary reintroduction of border control, on the
necessity and/or proportionality of such a measure. Such an opinion, together with
the information submitted by the member state planning to reintroduce border
control, shall form the subject of consultations between the member state planning
to reintroduce border control at internal borders, the other member states, espe-
cially the member states directly affected by such measures, and the commission.
Their purpose shall be to organise mutual cooperation between the member states
and to examine the proportionality of the planned measures to the events giving
rise to the reintroduction of border control and the threat to public policy or inter-
nal security. Such consultations shall take place at least ten days before the date on
which border control is scheduled to be reintroduced.
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In cases of threats to public policy or internal security in a Member State re-
quiring immediate action, the special procedure set out in Article 28 of the Bor-
ders Code shall apply. In such a situation, a member state may exceptionally and
immediately reintroduce border control at internal borders for a limited period of
no more than ten days. When reintroducing internal border control, the member
state concerned shall simultaneously notify the other member states and the com-
mission accordingly. In doing so, it must provide all the information required in
principle (as in planned situations), and in addition the reasons for the special pro-
cedure. If the serious threat to public policy or internal security persists beyond the
initial period (maximum 10 days), the member state may decide to prolong border
control at internal borders for renewable periods of no more than 20 days (the total
duration of the reintroduced border control shall not exceed two months). All re-
quirements and conditions that apply in cases where temporary border control is to
be reintroduced shall apply accordingly.

The third possible option of temporarily reintroducing border control at internal
borders consists of the cases provided for in Article 29 of the Borders Code. These
are exceptional circumstances putting the overall functioning of the Schengen area
at risk, in particular because of persistent serious deficiencies related to external
border control. To the extent that these circumstances constitute a serious threat
to public policy or internal security in the area without internal border control or
parts of it, border control at internal borders may be reintroduced for a period of no
more than six months. If the circumstances justifying the reintroduction of border
control persist, this period may be prolonged up to three times for further periods
of no more than six months. The reintroduction of controls at internal borders of
the Schengen area under this option may take place to protect common interests as
a last resort, if all other measures cannot effectively remove the serious threat iden-
tified. In the event of extraordinary circumstances as referred to in Article 29 of the
Borders Code, the total period for the reintroduction of internal border controls
can be prolonged up to a maximum of two years.

Border control can be reintroduced by one or more member states on a recom-
mendation of the council made on a proposal from the commission (own initia-
tive of the commission or the member states). Before reintroducing internal border
controls in such a case, the State shall notify the other member states, the European
Parliament and the European Commission accordingly. If a member state does not
follow the abovementioned Council recommendation, it shall immediately inform
the Commission in writing of the reasons for non-compliance. The commission
shall then submit a report to the European Parliament and the Council in which it
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shall assess the reasons given by the member state concerned and the implications
for the protection of the common interests in the Schengen area.

Where necessary, and in accordance with Article 29 (2) of the Borders Code, the
council shall recommend the temporary reintroduction of border control at one or
more internal borders or at least one section thereof, it shall assess the effectiveness
and proportionality of the measure in relation to the threat involved. The coun-
cil's assessment shall be based on detailed information from member states and
the European Commission. The assessment shall take into account in particular
(1) the availability of technical and/or financial support measures (e.g. from Eu-
ropol), (2) the current and likely future impact of the identified serious deficiencies
in relation to external border control and (3) the likely impact of the reintroduction
of border control at internal borders on the free movement of persons within the
area without internal border control.

At least once a year the commission must present a report to the European
Parliament and the council on the functioning of the area without internal border
controls. This report must list all decisions taken to reintroduce border control at
internal borders during the year in question.

2. Previous cases of the temporary reintroduction of border control
atinternal borders in the Schengen area

At the time of submission of this article, a total of 300 notifications of the tempo-
rary reintroduction of border control at internal borders (pursuant to Article 25
and 28 et seq. of the Schengen Borders Code)® have been submitted to the European
Commission. In 168 cases, coronavirus COVID-19 was cited as the justification
for the reintroduction of border control. In 41 cases, foreseen extraordinary events
(“summits” of a group of countries, sports competitions, World Youth Days and
visit of Pope, etc.) were cited as justification for the reintroduction of border con-
trol. The remaining cases were related to terrorist threats and increased migratory
pressure (91 cases).

Clear trends dominating the different periods are also evident. As a matter of fact,
until the beginning of the 2015 migration crisis, most of the reported notifications

8 Fulllist of Member States notifications of the temporary reintroduction of border control at internal bor-
ders pursuant to Article 25 et seq. of the Schengen Borders Code (PDF), https://ec.europa.eu/home-af-
fairs/system/files/2021-10/Full%20list%200f%20notifications%2025102021.pdf [access: 30.03.2021].
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on the temporary reintroduction of border control at internal borders (29 out of
36 total reported notifications from 2006 to mid-2015) were related to exceptional
events/encounters, the remainder (7 out of 36 total reported notifications during
this period) were related to the risk of terrorist attacks.

In the following period - from mid-2015 to the beginning of 2020 - the cases of
temporary reintroduction of internal border controls were dominated by unprec-
edented influx of persons (72 out of 85 notifications in this period); only 13 out
of a total of 85 notifications in this period were justified by international events/
meetings of a special kind, such as climate summits, NATO summits or G7 sum-
mits.” The migration crisis and the much more frequent reintroduction of tem-
porary border controls have undoubtedly affected the functioning of the Schen-
gen area, causing both economic, social and political costs. According to a 2016
European Parliamentary Research Service study, the economic costs of a two-year
suspension of the Schengen Area by all participating countries would be between
€25 billion and €50 billion, while the costs of an indefinite suspension would be
between €100 billion and €230 billion over 10 years." It is also worth noting data
from an analysis conducted by the European Commission in the context of the
2017 proposal to amend the Schengen Borders Code.!* According to data from the
commissions analysis of the direct economic costs of Schengen suspension cases
(when border controls were reintroduced for an extended period), border delays
would have a significant impact on cross-border transport (especially road trans-
port), tourism, public administration and cross-border workers and travellers. For
these categories, direct costs are estimated between €5 and €18 billion per year (or
0,06%-0,13% of GDP), depending on the time lost due to delays. Indirect medi-
um-term costs resulting from the suspension of the Schengen area could be much
higher than the direct estimates, and the scale of the impact on intra-Community
trade, investment and mobility would be unprecedented.

It is worth recalling that the peak of the migrant crisis of 2015 and 2016 and
the unprecedented scale of migrants who arrived in the territory of the European

9 Cf. M. Votoupalova, The Wrong Critiques: Why Internal Border Controls Don’t Mean the End of Schen-
gen, New Perspectives. Interdisciplinary Journal of Central & East European Politics and Internation-
al Relations 2019, vol. 27, no. 1, pp. 85-86.

10 The Cost of Non-Schengen. Impact of Border Controls within Schengen on the Single Market, Euro-
pean Parliamentary Research Service, April 2016, https://www.europarl.europa.eu/RegData/etudes/
STUD/2016/581383/EPRS_STU%282016%29581383_EN.pdf [access: 15.03.2021].

11 Cf. Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU)
2016/399 as regards the rules applicable to the temporary reintroduction of border control at internal
borders, COM/2017/0571 final - 2017/0245 (COD), Brussels, 27.09.2017, p. 3, https://eur-lex.europa.
eu/legal-content/EN/ALL/?qid=1620502319366&uri=CELEX%3A52017PC0571 [access: 18.03.2021].
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Union Member States caused long-term changes in the functioning of the Schengen
Area. Nine member states, namely Austria, Belgium, Denmark, France, Germany,
Hungary, Norway, Slovenia and Sweden, reintroduced internal border controls us-
ing Article 29 of the Schengen Borders Code, which allows for the reintroduction of
border controls when “serious deficiencies in external border control [...] threaten
the general functioning of an area without internal border controls” These were
intended to be temporary, but in practice they have often been maintained for more
than four years. After exhausting the two-year period allowed under Article 29, six
of the nine countries identified (i.e., Austria, Denmark, France, Germany, Norway
and Sweden) chose other legal paths, which allowed them to extend border controls
arbitrarily, despite objections from, for example, the European Parliament. Interest-
ingly, despite the decline in migrant arrivals, the positions of EU leaders regarding
“significant secondary movements” and the ongoing threat to security at the coun-
tries” internal borders. This seems to be in close relation rather to the expectations
of some nationalist or populist electorates of the states.'?

And finally, the third period - since the outbreak of the COVID-19 pandemic
in Europe - has been dominated by the fight against the spread of the coronavirus,
an important element of which has become the control of border traffic, or in some
periods even the closure of state borders.”* Out of 177 notifications of temporary
reintroduction of border control at internal borders of the Schengen area, as many
as 168 cited COVID-19 as the justification. The remaining 9 (out of 177) cases were
related to terrorist threats and secondary movements of persons. In response to
COVID-19 related epidemic threats, countries introduced restrictions on border
traffic."* These were aimed at slowing the spread of the virus and flattening the dis-
ease curve, thus protecting national health systems from inefhiciency.

It is worth noting that since 2015 internal border controls have been reintro-
duced three times more often than they were during the first nine years.

12 ], Galaski, Are Schengen Border Controls the New Norm?, https://www.liberties.eu/en/stories/are-
schengen-border-controls-the-new-norm/17201 [access: 15.03.2021].

13 Cf. A. Doliwa-Klepacka, M. Zdanowicz, The European Union Current Asylum Policy: Selected Prob-
lems in the Shadow of COVID-19, International Journal for the Semiotics of Law 2020, https://link.
springer.com/article/10.1007%2Fs11196-020-09744-3 [access: 15.03.2021].

14 C.Dumbrava, Towards a Common EU Approach to Lifting Coronavirus-related Restrictions on Freedom of
Movement, European Parliamentary Research Service, November 2020, pp. 2-5, https://www.europarl.
europa.eu/RegData/etudes/BRIE/2020/659368/EPRS_BRI(2020)659368_EN.pdf [access: 15.03.2021];
E. Guild, Covid-19 Using Border Controls to Fight a Pandemic? Reflections From the European Union,
Frontiers in Human Dynamics 2020, vol. 2, pp. 2673-2726; M. De Somer, Schengen: Quo Vadis?, Euro-
pean Journal of Migration and Law 2020, vol. 22, pp. 178-197.
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Regarding the grounds for the temporary reintroduction of internal border con-
trols under Article 29 of the Schengen Borders Code (the existence - as identified in
the Schengen evaluation report - of persistent serious deficiencies in external border
controls that could lead to the reintroduction of internal border controls), the situ-
ation is quite different here. This provision during the first multiannual evaluation
programme (until 2019) was applied only once. In the autumn of 2015, during an
unannounced visit to Greece, serious deficiencies in the management of the external
borders were identified which were considered to threaten the overall functioning
of the area without internal border controls.”” As a result, five Member States jointly
reintroduced internal border controls.' The Council adopted recommendations on
measures to be taken by Greece, which submitted an action plan and progress reports
as required by the Schengen evaluation regulation.'” The evaluation carried out in
2016 already indicated that serious deficiencies had been corrected.

3.The perspective of amending the rules and conditions
for the temporary reintroduction of controls at internal borders
within the Schengen area

The current Schengen Borders Code is set out in Regulation (EU) 2016/399 of the
European Parliament and of the Council of 9 March 2016 on a Union Code on
the rules governing the movement of persons across borders, which entered into
force on 12 April 2016. This act replaced the previous version of the Borders Code,
established by Regulation (EC) No 562/2006 of the European Parliament and of the
Council of 15 March 2006."® Since its entry into force, the current Schengen Borders
Code has been amended three times.

15 Communication from the Commission to the European Parliament, the European Council and the
Council. Back to Schengen — A Roadmap, COM/2016/120 final, https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/?uri=CELEX%3A52016DC0120&qid=1620660572851 [access: 15.03.2021].

16 Council Implementing Decision (EU) 2016/1989 of 11 November 2016 setting out a recommenda-
tion for prolonging temporary internal border control in exceptional circumstances putting the over-
all functioning of the Schengen area at risk, OJ L 306, 15.11.2016, pp. 13-15.

17" Communication from the Commission to the European Parliament and the Council on preserving
and strengthening Schengen, COM/2017/570 final, https://eur-lex.europa.eu/legal-content/EN/TX-
T/?2uri=CELEX%3A52017DC0570&qid=1620674235655 [access: 15.03.2021].

18 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006 estab-
lishing a Community Code on the rules governing the movement of persons across borders (Schen-
gen Borders Code), O] L 105, 13.04.2006, pp. 1-32.

STUDIA PRAWNICZE KUL 4(88) 2021



The possibilities of temporary reintroduction of border control at the internal borders

In the context of the subject matter of this study, attention should be drawn
to the draft amendment of the Borders Code which was presented by the Com-
mission in September 2017" (to date, however, the legislative procedure has not
been completed). This proposal concerned a regulation amending the provisions
applicable to the temporary reintroduction of internal border controls and aimed at
adjusting the maximum periods of application of these measures to allow member
states to respond adequately to serious threats to public policy or internal securi-
ty. In the explanatory memorandum to the legislative proposal, the Commission
stressed that, in the light of the migratory crisis and the risks posed by increased
secondary movements, the rules and procedures for the prolongation of tempo-
rary internal border controls had nevertheless proved insufficient to address the
growing threats to public policy or internal security. It was also pointed out that the
existing provisions do not encourage the choice of alternative measures to mitigate
serious threats.

The main objectives of the proposal to amend the Schengen Borders Code were
to ensure that the time limits applicable to temporary internal border controls allow
member states to take necessary measures to respond to a serious threat to public
policy or internal security. And secondly, to introduce better procedural safeguards
to ensure that the decision on temporary internal border controls or their prolonga-
tion is based on an adequate risk assessment, in cooperation with the other member
states concerned. Indeed, it is essential to ensure that the application of internal
border controls remains exceptional and proportionate. Member States have the
possibility to use other measures instead of internal border controls, such as police
checks and international police cooperation.

The commission has also proposed new time limits for the temporary reintro-
duction of border control at internal borders. As a rule, the reintroduction of con-
trols for the foreseeable duration of a serious threat has been extended to one year
(instead of six months), and the limit on the length of extension periods has been
increased from 30 days to six months. A new possibility to extend internal border
controls for a period not exceeding two years is also proposed if a serious threat to
public policy or internal security persists after one year. However, it is to be a pre-
condition that they can be attributed to the same cause (e.g., a threat linked to the
activities of cross-border terrorist networks) and that proportionate national emer-
gency measures are taken to counter the threat (e.g., a state of emergency).

19 Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU)
2016/399...
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In the legislative procedure initiated by the above commission proposal, the po-
sition of the European Parliament was adopted at first reading (4 April 2019).% The
European Parliament has already repeatedly condemned the frequent reintroduc-
tion of internal border controls as this undermines, in its view, the fundamental
principles of the Schengen area. It has called for important procedural safeguards,
to maintain a strict deadline for the reintroduction of internal border controls.*!
In its resolution on the proposal for a regulation amending the rules applicable to
the temporary reintroduction of border controls, the parliament underlined that
the Schengen area is one of the main achievements of the Union. It stressed the
need for a common response to situations seriously affecting public policy or in-
ternal security in the Schengen area. However, it pointed out that the temporary
reintroduction of border controls at internal borders should only take place in ex-
ceptional circumstances and as a last resort. Parliament generally shared the com-
mission’s proposal that, in the event of a long-term threat, it should be possible to
prolong internal border controls for longer than six months. However, it took the
view that this could not lead to a further extension of temporary border controls for
more than one year (whereas the commission had proposed a maximum period of
two years). At this stage of the procedure, the position of the other co-legislator, the
council, has not yet been adopted.

It is also worth noting the Pact on Asylum and Migration,* submitted by the
commission in September 2020, which presents a comprehensive approach to
the issue of external borders, the asylum and return system and the functioning of
the Schengen area. The issue of the functioning of the internal borders of the Schen-
gen area is addressed in section 4.4 of the Pact. The European Commission pointed
out here that the longer periods of ‘temporary’ reintroduction of internal border
controls last, the more doubts arise as to their genuinely ‘temporary” nature and
their proportionality to the risks identified. The commission announced in the Pact
that it would be putting forward new initiatives for a “stronger and more complete
Schengen area’, without presenting specific objectives in this regard. Only a “new
direction” for work on the Schengen Borders Code was mentioned, which seems

20 Ibidem.

21 Cf. European Parliament resolution of 30 May 2018 on the annual report on the functioning of
the Schengen area (2017/2256[INI]), P8_TA/2018/0228, https://www.europarl.europa.eu/doceo/docu-
ment/TA-8-2018-0228_EN.html [access: 15.03.2021].

22 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions on a New Pact on Migration
and Asylum, COM/2020/609 final, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX-
%3A52020DC0609 [access: 15.03.2021].
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to imply the withdrawal of the commission’s 2017 legislative proposal to extend
the possibility of reintroducing internal border controls based on public security
considerations. The legislative procedure in this case was de facto stalled at the first
reading stage anyway, as no council position has been formulated to date.

The new strategy is also intended to include proposals to improve the Schengen
evaluation mechanism and to adopt a model that favours controls within the terri-
tory of a given state (using the new technological means available) instead of rein-
troducing internal border controls. There is also a call for “less intrusive controls’,
for example through greater use of video surveillance or targeted checks.

In fact, the only real innovation presented in the pact was the introduction of
the Schengen Forum. This is to bring together the relevant national authorities (e.g.,
interior ministries and border services at national and regional level) to stimulate
more concrete cooperation and greater trust between states, but the exact role of
the Forum remains undefined. The first meeting of the Schengen Forum took place
on 30 November 2020. Just before this meeting, on 25 November 2020, the com-
mission published a report on the implementation of the Schengen acquis and the
functioning of the Schengen evaluation and monitoring mechanism for the period
2015-2019 (the current Schengen evaluation and monitoring mechanism has been
in force since 2015).” The report became the starting point for discussions in the
Schengen Forum on the need and assumptions for future reform of the functioning
of the Schengen area.

Conclusion

Freedom of movement is one of the most fundamental and at the same time one
of the most highly appreciated fundamental consequences of the integration pro-
cesses in Europe. The possibility to move freely within the Schengen area with-
out internal border controls is of particular importance here. The provisions of the
Schengen Borders Code providing for the possibility of the exceptional, temporary
reintroduction of controls at the internal borders of Member States are logical in
principle, as they concern incidental and last resort controls. However, the prac-

23 Report from the Commission to the Council and the European Parliament on the Functioning of the
Schengen Evaluation and Monitoring Mechanism pursuant to Article 22 of Council Regulation (EU)
No 1053/2013. First Multiannual Evaluation Programme (2015-2019), COM/2020/779 final, https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020DC0779&qid=1620658188896
[access: 15.03.2021].
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tice of some countries, especially since the migration crisis of 2015 and then the
COVID-19 pandemic, has taken forms that are not fully consistent with the origi-
nal assumption of proportionality, temporariness and finality of reintroduced bor-
der controls at internal borders of the zone. Considering these challenges, the need
for an effective reform of the existing legal model, to reduce the potential for abuse
of exclusionary measures, seems justified.
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