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Summary: The protection granted by law to art buyers ensures safe trade and confidence in the art market. It
is also a crucial factor whenever a purchased piece turns out to be a forgery. Having a single legal act instead of
various provisions spread across many of them is essential for the judiciary because it enables the correct legal
qualification of the perpetrator’s action. Unfortunately, Polish legislation lacks a regulation that would directly
penalize the forgery of an artist’s signature. This is a crucial issue because a signature is one of the elements
verified during complex analyses that aim to establish the authenticity of an art piece. However, a signature is
deemed to be separate from the art piece itself. Its authenticity does not mean that the whole artwork is authen-
tic. There have been cases where authentic paintings or prints have been marked with fake signatures (placed,
for instance, by the artist’s family member to confirm the authorship), and the affixing of an authentic signature
on a forged painting or print is also within the realm of possibility. This proves the importance of considering
a signature and an art piece to be two separate items. This paper aims to establish the most suitable regulation
for signature forgery to provide a universal penalization. The methodology analysed legal acts that penalize
forged trademarks, identification labels and logos. However, as established in the paper, the Industrial Property
Law and Act on Fair Trading do not apply to contemporary artistic creativity. The reason is that a signature would
have to be registered in the Patent Office of the Republic of Poland as a trademark. As such, in the author’s opin-
ion, Article 306 of the Polish Criminal Code would be the most suitable option. It offers universal protection - if
we deem a signature to be a standalone identification label. Nonetheless, this is merely a placeholder solution
and the author proposes the implementation of a regulation that would directly penalize the forgery of an artist’s
signature. The Dutch or French rules could be used as a model in this regard.
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Streszczenie: Mozliwos¢ poszukiwania ochrony prawnej w przypadku ustalenia nieautentycznosci nabytego
obiektu zapewnia uczestnikom rynku sztuki pewnosc i bezpieczenstwo obrotu oraz zaufanie do prawa. Dla or-
gandw Scigania jest to istotny aspekt na potrzeby ustalenia odpowiedniej kwalifikacji prawnej danego czynu.
Niestety brakuje w polskim ustawodawstwie regulacji odnoszacej sie bezposrednio do fatszerstwa sygnatury
artystycznej. To o tyle istotne, ze sygnatura stanowi jeden z elementéw branych pod uwage i analizowanych
podczas kompleksowej ekspertyzy majacej na celu ustalenie autentycznosci dzieta sztuki. Jest to jednak byt
odrebny od dzieta, na ktérym sie znajduje i jej autentyczno$¢ nie przesadza o autentycznosci catego obiektu.
Mozliwe sa bowiem przypadki, kiedy na autentycznym obrazie znajduje sie nieautentyczna sygnatura (umiesz-
czona np. przez cztonka rodziny autora w celu ,wzmocnienia” autorstwa dzieta). Jednoczesnie znane s3 historie
umieszczenia autentycznej sygnatury na nieautentycznym dziele. Dlatego tak istotne jest wyodrebnienie obu
bytow. Celem opracowania jest wiec wskazanie regulacji prawnej, ktéra bytaby odpowiednia dla fatszerstwa
sygnatury i zapewniata uniwersalng penalizacje. Metodyka pracy zakfadata przeglad aktéw prawnych zawiera-
jacych regulacje dotyczaca fatszerstwa oznaczen pochodzenia dzieta lub produktu. Wybér uzalezniony jest od
uznania sygnatury albo za znak towarowy, albo za byt samodzielny stanowigcy oznaczenie pochodzenia dzieta.

ISSN: 1897-7146; elSSN: 2719-4264; m
https://doi.org/10.31743/5p.13509 13



Olivia Rybak-Karkosz

114

Jako Ze wspétczesna tworczod¢ artystyczna pozostaje poza zakresem czynnosci opisanych w Prawie wiasnosci
przemystowej oraz w ustawie o zwalczaniu nieuczciwej konkurencji (wskazana sygnatura musiataby zostac zare-
jestrowana jako znak towarowy), najodpowiedniejsza, w ocenie autorki, regulacja jest art. 306 Kodeksu karnego.
Dzieki temu zachowana bytaby konsekwencja uznania sygnatury za byt samodzielny stanowigcy oznaczenie
pochodzenia dzieta. Jest to jednak rozwiazanie zastepcze, dlatego postuluje sie wprowadzenie, na wzér innych
panstw europejskich, regulacji bezposrednio penalizujacej fatszerstwo sygnatury artystycznej.

Stowa kluczowe: sygnatura artystyczna, fatszerstwa dziet sztuki, fatszerstwo oznaczen produktu

Pesiome: Bo3MOXHOCTb O6palleHVst 33 MPABOBOW 3aWMUTON B CJlyyae YCTAHOB/EHWS HEMOASMHHOCTM
Npro6peTeHHOro NPeAMETA NCKYCCTBA 06eCMeUVBAET yYaCTHUKaM PbiHKA NPEAMETOB CKYCCTBA M aHTUKBapraTa
YBEPEHHOCTb 1 6e30MacHOCTb TOPTOB/K, @ TaKXKE AOBEPYE K 3aKOHY. [1s MPaBoOXpaHUTENbHBIX OPraHOB 3TO
ABNAETCA BAKHbIM aCreKTOM AN OrpefeneHns COOTBETCTBYIOLLEN puANYecKon KanndukaLmy Toro uam
VIHOTO fesiHNA. K COXaneHmio, B MoIbCKOM 3aKOHOAATEIbCTBE HET HOPMbI, HAMPAMYIO Kacalowencs NogAesku
MOANMCU XY[OXKHIMKA. ITO TeM 6onee BaXKHO, UTO MOAMMCH ABASETCA OAHVM 13 S/IEMEHTOB, MPUHNMAEMbIX BO
BHUMaHME 1 aHaNM31pyeMbiX B XOAE KOMMIEKCHOM 3KCMepTU3bl, HAMNPaBNeHHO Ha YCTaHOBIEHVIE MOASIMHHOCTY
npowv3BeaeHns NckyccTsa. OaHAKO NOAMUCH ABAAETCA OTAENbHON CYLHOCTbIO OT MPOV3BEAEHMS, HAa KOTOPOM
HaxoaWUTCH, U ee MOMLJIMHHOCTb He OMnpeaAenseT MOMIMHHOCTL BCero o6bekTa. [eficTBUTENIbHO, BO3MOXHbI
Clyyan, KOrAa Ha MOASIMHHOM KapTUHE CTAaBUTCA HeayTeHTUYHAA NOANMCh (MOCTaBNeHHas, Hanpumep, YneHom
CeMbM aBTOPA, UTOObI <YCUUTL» ABTOPCTBO NPOV3BEAEHMA). B TO ke Bpems N3BECTHbI Clyyaw, KOraa NogINHHAA
MOAMNMCb CTABUIIACh HA HEAy TEHTUYHOM Mpomn3BeaeHUM. Mo STUM NPUYMHAM BaXKHO Pas3nnyaTh 3TW ABE CYLYHOCTN.
Llenblo nccnepoBaHns ABNseTCA OnpeaeseHrie NPaBoBOro PEryMpoBaHiis, KOTOpPoe Kacanocb 6bl MoAZenku
noanvcu n obecneunsasno Gbl yHUBEPCANbHYIO KpYMUHanMU3auuio. MeTogonorus nccnefoBaHus npeanonarasna
0630p HOPMATMBHO-MPABOBLIX AKTOB, COAEPMALYMX HOPMY O MOAAENKE MOAMMCKA Ha MPOW3BEAEHUM WAn
npoayKre. Bbi6op 3aBMUCMT OT pacCMOTPEHUSA NOAMUCH IGO0 Kak TOBAPHOTO 3HaKa, NGO Kak CaMOCTONTEIbHOTO
06beKTa, ABMAIOWEroCA YKasaHMeM Ha MPOUCXOXKAeHWe npowvsseaeHns. [loCKObKy —COBpeMeHHoe
XyLOXXEeCTBEHHOE TBOPUYECTBO OCTAEeTCA BHE Cdepbl AEATENbHOCTY, OMUCAHHOW B 3aKOHE O MPOMbILLIEHHON
COBCTBEHHOCTY U 3aKoHe 0 6opbbe ¢ HeJOOPOCOBECTHOW KOHKYpeHL el (YKasaHHasA Noanuch JoMKHa ObiTb
3aperncTprpoBaHa Kak TOBAPHbIN 3HAK), Hambonee MOAXOAAWWVM PErysMpoBaHMEM, MO MHEHUIO aBTopa,
ABNAETCA cTatba 306 YronoBHOro Koaekca. bnarogaps Takomy peLueHuio, BO3MOXHO COXPaHUTb MOCeACTBUE
MPU3HAHKA MOAMUCU B KAuecTBE HE3aBUCUMOTO OOBEKTA, ABMSAIOWErocs YKasaHWeM Ha MPOUCXOXAeHMe
npowu3sseaeHys. OHaKO 3TO IMLLb 3aMELLAIoLLEe PeLLEHVe, MO3TOMY NPeasIaraeTcs BBECTH, MO NPUMEPY APYrX
€BPOMENCKNX CTPaH, HOPMY, MPAMO NMPeAYCMaTPHBAIOLLYIO HaKa3aHWe 3a NOAAENKY NOAMUCK XYA0KHMKA.

KnioueBble cnosa: noanucb XYAOXHWKa, nogaenka npom3Be,quM|7| NCKYCCTBa, Nofaesika ToBapHbIX 3HaKOB

Pesiome: MoXnBICTb 3BEPHEHHA 3a CYA0BMM 3aXVICTOM Yy pa3i BCTAaHOB/IEHHS HEABTEHTUYHOCTI NpUAGaHOro
06'eKTa 3abe3neuye yyaCHMKaM PUHKY MUCTELITBA BNEBHEHICTb i 6e3neKy TOpriBfi, a TakoXK JOBIPY 1O 3aKOHY.
[InA NpaBOOXOPOHHYIX OPraHiB Lie BaXX/IMBUIA acNeKT y BU3HAUYeHHI BianoBifHOT NpaBoBoi KanidikaLlii Toro um
iHWoOTro AisHHA. Ha Xanb, y NonbcbKoMy 3aKOHOAABCTBI HEMAE HOpMU, AKa 6 MPAMO CToCyBanaca NifpobKu Xy-
LOXHbOro nignucy. Lle BaxnnBo, OCKiNbKM MigNMC € OOHUM i3 eNleMeHTIB, AKUIA BPaxoBYETbCA Ta aHani3yeTbcA
nif Yac KOMM/IEKCHOT eKCnepTr3K, CNPAMOBAHOI Ha BCTAHOBJIEHHA aBTEHTUYHOCTI TBOPY MucTelTBa. OfHaK Le
6yTTA, BiZOKPEMIIEHO Bif TBOPY, Ha AKOMY BOHO 3HaXOAWTbCSA, | NOro aBTEHTUNUHICTb He BU3HAYa€E aBTEHTUNYHICTb
ycboro 06’ekta. MoOXnvBi BUMaZKU, KON aBTEHTUYHA KapTUHA MA€ HeaBTEHTUYHMI MiANUC (MOCTaBNEHWI, Ha-
NpUKNag YNeHoOM POAVHIM aBTopa ANA «NiACUIEHHA» aBTOPCTBa TBOPY). BogHouac Bigomi icTopii npo HaHeceHHA
ABTEHTVYHOTO MIAMUCY Ha HeaBTEHTUYHWIA BUTBIP MucTelTBa. OCb YOMY Tak BaXk/IMBO PO3pIi3HATM 0buaBa OyT-
TA. TaKUM UMHOM, MeTa JOCHIIKeHHA MOJIArae B TOMy, 06 BU3HAUMUTV NPABOBe PerynoBaHHs, Ake 6yno 6 npu-
NHATHWM N8 Nigpo6Ky nignucy Ta 3abesneuysano 6 3aranbHe nokapaHHA. MeTtogonoria poboTn nepegbayana
nepernag HOPMaTUBHO-MPaBOBYX aKTiB, WO MiCTATb HOPMU LWoA0 danbcrdikaLyii MO3HaUOK NOXOAXEHHA TBOPY
ym ToBapy. Bubip 3anexutb Big BU3HAHHA NiLNMCY AK TOProBOi MAPKM abo He3anexHOro iCHyBaHHS, WO BKa3ye
Ha noxoaxeHHa TBopy. OCKiNbKM CyyacHa XyA0XKHA TBOPYICTb BUXOAUTb 3a MeXi AiANbHOCTI, ONUCaHOI B 3aKOHi
NPO NPOMICIIOBY BIACHICTb Ta B 3aKOHi Mpo 60poTbby 3 HeJOOPOCOBICHOI KOHKYPEHLELD (3a3HaueHUi Mignmnc
MaB 61 ByTu 3apeecTpoBaHUli AK TOProBa MapKa), Ha AyMKY aBTOpa, HalbinbL NPUAHATHUM € pPerymnoBaHHs
cT. 306 KprimiHanbHOro KopaeKcy. 3aBAakm LiboMy 6yfie 36epexeHo HacnifoK BU3HAHHA NiAMNMCY AK CAMOCTIHOIO
6YTTA, AKMIN CTAaHOBUTb O3HaKy NoXofpKeHH:A TBopy. OfHaK Lie anbTepHaTVBHE PilLEHHS, | TOMY NepefbavyaeTbcs
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3anpoBaju Ty, HaCMiAyouM NPUKNAA iHWUX EBPOMNENCHKMX KpaiH, MpaBuna, ki NPAMO KapaTiMyTb Miapo6Ky Xy-
LOXHbOrO NiANUCy.
KniouoBi cnoBa: xynoxHin nignuc, danbcudikauia TBopis MucteLTBa, Ganbcudikaliis TOoBapHOro MapKyBaHHA

Introduction

A signature on a painting or print is one of the elements that are verified during the
complex analysis of the artwork’s authenticity. Other such elements include the art-
work itself and its provenance. Nonetheless, it must be noted that an art piece and
a signature are two separate items, and the authenticity of one does not determine
the authenticity of the other. There are forged artworks that bear authentic signa-
tures and forged signatures may be placed on authentic art pieces, too." The value
of a good-quality handmade drawing by an unknown artist increases when a forger
marks it with a fake signature of a famous artist (it makes it more valuable on the
art market).” That is why most fake paintings or prints bear signatures. This also
prevents forgers from having to answer additional questions regarding authorship
that a buyer could otherwise ask. The Polish art market suffers from many fake
artworks and fake signatures on artworks. One of the reasons is the lack of regula-
tions that would penalize the forgery of an artist’s signature on works of art. Polish
legal doctrine experts have long advocated for such a law to be introduced. How-
ever, the legislature remains reluctant and tends to ignore the problem. While there
exists a specific regulation concerning this issue, that is, the Act on the protection
and guardianship of monuments, it is irrelevant to our topic. It only penalizes the
forgery of monuments. Its Article 109a defines two prohibited activities: the pro-
duction of a fake art piece and the alteration of an existing one, i.e. two methods of
forgery, and as emphasized before, a signature is deemed separate from the art piece
itself. As such, it is necessary to seek different provisions that would enable the
legal classification of this offence. Several legal acts might offer a solution: Criminal
Code of 6 June 1997,* Petty Offence Code of 20 May 1971, Act of 16 April 1993 on

1 For more information, see O. Rybak-Karkosz, Badanie autentycznosci grafiki artystycznej. Aspekty
kryminalistyczne, Torun 2020, pp. 66 ff.

2 FE Arnau, Sztuka falszerzy — falszerze sztuki. Trzydziesci wiekéw antykwarskich mistyfikacji, transl.
F. Buhl, Warszawa 1988, p. 17.

3 Criminal Code of 6 June 1997, consolidated version: Journal of Laws [Dziennik Ustaw] 2022 item 1138.

4 Petty Offence Code of 20 May 1971, consolidated version: Journal of Laws 2021 item 2008.
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Fair Trading® and Act of 30 June 2000 - Industrial Property Law.® The choice of the
act depends on how an artist’s signature is qualified, i.e. whether it is considered
a trademark, an identification label, a signature, or a logo. The author believes that
in order to propose the best qualification, it is first necessary to determine the re-
lationship between the work of art that bears the signature and the signature itself.

1. Artist’s signature and its elements

A signature is very closely related to its author. It is his property and his charac-
teristic. To put it briefly, a signature is an artist’s personal mark.” According to
Skubiszewski’s classification of artwork marks, signatures rank among expressions
that inform us about the artwork as an object that exists both in time and space.®
Artists choose different forms of signature. It might be just their first name (van
Gogh often signed his works ‘Vincent’) and/or the last name (as seen on impres-
sionist works of such artists as Claude Monet) or their nickname - Stanistaw Ig-
nacy Witkiewicz, a Polish formist artist, often signed his works ‘Witkacy. Another
form of signature is a monogram - a sign composed of one or more letters (most
often the artist’s initials). Yet a monogram might also be formed as an abbreviation
of several words or even sentences.” A painting might bear both a signature and
a monogram, too."” Moreover, a signature may also include a complete sentence -
van Eyck signed “The Arnolfini Portrait’ with the following statement: Jan van Eyck
was here, 1434’ Sometimes artists or publishers dedicated their works to rulers,
clerics, scientists, other artists or friends. This practice was widespread in Italy be-
tween the 16th and the 18th century. Occasionally, the dedication was humorous
and ambiguous. For example, van Eyck signed the frame of his “Portrait of a Man
(Self Portrait?)’ as follows: ‘Johes de Eyck me fecit ano MCCCC33 21 Octobris. The
keyword here is fecit which means both ‘made’ and ‘executed’. If we use the latter
meaning, the inscription would mean Jan van Eyck executed me on 21 October

5 Act of 16 April 1993 on Fair Trading, consolidated version: Journal of Laws 2022 item 1233.

6 Actof 30 June 2000 Industrial Property Law, consolidated version: Journal of Laws 2021 item 324.

7 Stownik terminologiczny sztuk pigknych, eds. K. Kubalska-Sulkiewicz, M. Bielska-Lach, A. Manteuftel-
-Szarota, Warszawa 2007, p. 395.

8 P. Skubiszewski, Znaki w dzietach sztuki, in: Wstep do historii sztuki, vol. 1. Przedmiot — metodologia -
zawdd, ed. P. Skubiszewski, Warszawa 1973, p. 359.

9 Stownik terminologiczny sztuk..., p. 265.

10 T. Widla, Ekspertyza sygnatury malarskiej, Katowice 2016, p. 166.
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1433" A longer signature could inform us about such things as the artist’s health
condition. The abovementioned Witkacy is an excellent example of an artist’s va-
riety in signing. His signatures are usually reminiscent of a cypher. For instance,
his ‘Portrait of a woman’ is signed in the following manner: ‘1930 3/IV / Witkacy
(T.C + NP1); NZNWS. “T.C’ stands for ‘type C’ - a portrait prepared by Witka-
cy for his friends free of charge while he was under the influence of alcohol or
narcotics." ‘NP1’ means that he has not smoked for one day. The abbreviation
‘NZNWS’ is unclear; experts assume that it refers to the artist’s psychophysical state
during painting.'

Artists’ signatures may present information on their place of origin or prestig-
ious connotations with other artists (e.g. Jacob Matham Goltzij privignus — Hen-
drik Goltzius’ stepson) or their court position (S.C.M. Pictor). They may refer to an
academy affiliation, like in the case of the official engraver Jean Moreau, who had
the right to have the phrase Graveur du Roy added to his signature. Yet another pos-
sible addition to the signature is information about the artist’s rank — Erik Dahlberg
used supr. castor. met. which meant that he was chief quartermaster.”® Signatures
on prints also inform us about the involvement of various people in every stage of
creating a proof. It was akin to a credits list that was prevalent in art print, where it
was common for one person to be responsible for the drawing of the project, another
for working the matrix, and another for printing the proof. A predicate was thus
added next to the artists’ names to promote the artists themselves, as well as other
people involved in the project."* The most common terms were fecit (made), pinxit
(painted), delineavit (drew), impressit (printed), sculpsit (sculpted, engraved).”” Yet
another group interested in leaving a mark of their work were restorers who reno-
vated artworks.'® A full sentence was used for this purpose until the 18th century,
at which point artists started to sign artworks with their first and last names and
dates.”” Another element of a signature is a date indicating the end of the work in
the form of a year or a day. The year may be stated either in full or abbreviated form,

11 A. Zakiewicz, Portret kobiecy, http://www.witkacy.hg.pl/galeria/turban.html [access: 3.02.2016].

12 Ibidem.

13 K. Kruzel, Wsréd starych rycin. Wybrane zagadnienia opracowania formalnego dawnej grafiki, Krakow
1999, p. 27.

14 H. Widla, T. Widla, Predykaty w sygnaturach, in: Wspéiczesna problematyka badati dokumentéw, ed.
R. Ciesla, Wroctaw 2015, p. 286.

15 For more information, see O. Rybak-Karkosz, Predykaty w sygnaturach w grafice artystycznej, in:
Wspélczesna problematyka badati dokumentéw, ed. R. Ciesla, Wroclaw 2019, pp. 377-388.

16 T. Widla, Zaufanie do sygnatur, in: Zagrozenia dziet sztuki i meandry ich ochrony, ed. R. Krawczyk,
Krakow 2011, p. 115.

17 T. Widla, Ekspertyza sygnatury malarskiej..., p. 166.
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with the latter version including two or sometimes three last digits (for example,
Olga Boznanska’s ‘Breton Woman, finished in 1890, bears the date of ‘890°). The
date is sometimes accompanied by information about the place where the painting
was finished.

Besides all that, a signature might also take the form of an acronym, abbrevia-
tion, or icon.'® It may be the logo of the artist or his or her workshop or the donor’s
emblem." For instance, Paul Gauguin signed his works with the abbreviation PGO’
(Pego), which was his dog’s name. Nonetheless, there may be another explanation -
the artist was a sailor, and ‘pego’ means ‘a man’ in sailing jargon. Gauguin may have
deliberately used this wordplay. A signature may take the form of a geometric fig-
ure, like the master’s signature on dice with a ‘B’ monogram, which was famous in
the 1st half of the 16th century; it may also take the form of an animal, e.g. a dragon
with a ring, as seen on Cranach’s emblem, or Jacopo de’ Barbari’s caduceus; or an
entirely different symbol like Nicoletto da Modena Rosex’s jug between two stems.

Yet a genuine artwork does not need to be signed and there are several reasons
for this. For example, in 15th century Florence, engravers employed in workshops
considered their work a service to the art of painting - they subordinated their
technique to pictorial effects, thus contributing to the popularization of important
paintings.” A similar practice was applied in 19th century grand French work-
shops — artists were treated like medieval craftsmen and were not allowed to sign the
works they reproduced. Another example in this respect is Marcantonio Raimon-
di’s change of signature to an empty tablet in 1515, which is deemed by experts to
reflect a change in Raimondi’s working style from individual to workshop-based.*
Caspar David Friedrich did not sign his paintings either, claiming it would ruin the
composition. Die Briicke, pioneers of German expressionism, never signed their
works because of a solid partnership. They did not want to emphasize their stylistic
differences.” On the other hand, Henri Cartier-Bresson claimed that graphic artists
and photographers are just craftsmen and that their calling themselves artists is an
illusion because both arts are reproductive. As such, he was against limited edi-
tions as well as signing and numbering proofs.”® In art print, the lack of signature

18 T. Widta, Metody ustalania autentycznosci obrazow, Studia Kryminologiczne, Kryminalistyczne i Peni-
tencjarne 1979, vol. 10, p. 274.

19 P. Skubiszewski, Znaki w dzietach sztuki..., p. 368.

20 A. Hyatt Mayor, Prints and People. A Social History of Printed Pictures, New York 1972, p. 104. The
First Florentine engraver who dropped the anonymity was Cristofano Robetta.

21 L. Pon, Raphael, Diirer and Marcantonio Raimondi. Copying and the Italian Renaissance Print, New
Haven-London 2004, p. 72.

22 'W. Baraniewski, Ekspresjonisci, in: Sztuka swiata, vol. 9, ed. W. Wlodarczyk, Warszawa 1996, p. 62.

23 ]. Hyman, The Prints of Henri Cartier-Bresson, Print Quarterly 1998, vol. 15, no. 1, p. 35.
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might result from the artist’s rejection due to poor proof quality (if he worked with
a professional printer). It might also indicate that the proof was once part of a book,
manuscript, magazine or album and was then carved and deceitfully offered on the
market as a standalone piece. Another possible reason for the lack of signature on
a proof might be that it was a pattern for ceramics or was created post-mortem.
The decision to sign a piece of work belongs to the artist. There are no require-
ments on whether it should be signed, and if so, how the signature should look.
Thus, the signature itself may well be a statement of the artist’s expression. This
leads us to the contemporary understanding of a signature as something akin to
the markings used by car or clothes manufacturers.* A painting without a signa-
ture does not lose its value. On the other hand, a signature is not a painting. They
are two separate items, able to function independently from one another.” Based
on current research, the findings of verification of signature authenticity do not
determine the authenticity of the whole art piece that bears the signature. There
have been cases of genuine paintings bearing forged signatures, for instance, due
to post-signing. On the other hand, sometimes forged or misattributed works bear
authentic signatures (due to beguilement, or the so-called goodwill signature).

2. Forgery of manufacturer’s identification labels - Article 306
of the Criminal Code

The regulation that best suits the previous deliberation is Article 306 of the Crim-
inal Code. According to it, whoever removes, forges, counterfeits or alters man-
ufacturer’s identification labels, production dates or use-by dates of merchandise
or devices shall be subject to up to 3 years’ imprisonment. According to the High
Court judgement, the phrase ‘to remove’ means ‘to file off genuine product iden-
tification markings’?® The term ‘to forge’ means both ‘to alter’ and ‘to counterfeit’
(Article 270 of the Criminal Code)?” and definitions included in it are to be used

24 T. Widla, Autentycznosc sygnatur a autentycznosé dzieta sztuki, in: Meandry ochrony dziedzictwa kultury.

Aspekty prawnokarne i kryminalistyczne, eds. M. Sabacinski, M. Trzcinski, Warszawa 2019, p. 175.

25 T. Widla, Falszerstwa sygnatur, in: Dokument i jego badania, ed. R. Cie$la, Wroclaw 2014, p. 416.

26 Judgement of Poland’s High Court of 3 January 2002, IIT KKN 519/99, LEX nr 55367.

27 Article 270 Section 1 of Criminal Code of 6 June 1997: “Whoever forges, counterfeits or alters a doc-
ument with the purpose of using it as an authentic one, or uses such document as an authentic one, is
subject to the penalty of deprivation of liberty for between 3 months and 5 years.

Section 2. Whoever fills in a form bearing someone else’s signature in a manner inconsistent with the
signatory’s will and to his detriment or uses such document, is subject to the same penalty”
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accordingly. Article 306 regulates labels placed on merchandise that is in consumer
business trading. Such merchandise is genuine but has an altered manufacturer’s
identification label. If a genuine label is removed and replaced with a different one,
both conditions (of removing and forging) are met.

The regulation protects truthful data about merchandise, i.e. valuable informa-
tion for its identification.?® A signature on a work of art is exactly such information
(if we classify it as a trademark). Merchandise protected under this article is either
present in consumer business trading or is acquired or designed for such purpose.”
Manufacturers’ identification labels help to individualize single pieces, among other
things. In the case of prints, apart from the signature, the protected feature is also
the number of proof in the edition.

If the purpose of actions described in this article is to falsify the merchandise’s
point of origin, then this is recognized as a crime.”® While this regulation was im-
plemented mainly to protect cars, it can be applied to other offences like the forgery
of a signature on an art piece. Again, this is only possible if a signature is treated as
a means to reveal its author. In such a case, it is an artist’s identification label. Perpe-
trators of crimes penalized under this article face up to 3 years’ imprisonment. This
regulation does not penalize the production of and trade in such merchandise.*!

3. Removing manufacturer’s identification labels from products -
Article 136 of the Petty Offence Code

This article states that the removal of a label from merchandise (Section 1) and/or
making such merchandise available on the market (Section 2) constitutes an offence.
This applies to products that are already intended for sale when the perpetrator re-
moves a label. Otherwise, the regulation does not apply.* In the case of artworks, the
term ‘intended for sale’ means that the artwork in question is put up for auction or of-
fered for sale in an antique market or antique shop. In that case, it is merchandise
offered in consumer trade. This regulation could be used for paintings or prints that
are not monuments or cultural goods but which, for instance, constitute an invest-

28 R. Zawlocki, Przestgpstwa przeciwko przedsiebiorcom. Komentarz, Warszawa 2003, p. 752.

29 Kodeks karny. Komentarz, eds. A. Grzeskowiak, K. Wiak, Warszawa 2018, p. 1421.

30 D. Wilk, Falszerstwa dziet sztuki. Aspekty prawne i kryminalistyczne, Warszawa 2015, p. 55.

31 Kodeks karny. Cze$¢ szczegélna, vol. 2. Komentarz. Art. 222-316, eds. M. Krolikowski, R. Zawlocki,
Warszawa 2017, p. 1003.

32 T. Bojarski, Kodeks wykroczen. Komentarz, Warszawa 2015, p. 527.
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ment.” Monuments and cultural goods are items of a specific nature and given their
artistic, cultural, and historical value — which is more important than their commer-
cial worth - it is questionable whether they could be considered merchandise.* Ar-
ticle 136 lists specific labels the removal of which may be grounds for penalization
under this act. This includes price tags, best-before dates, production dates, as well
as grade, quality and quantity and origin markings. In this case, one should qualify
a signature on a work of art as the latter. If authentic, it is proof of one’s authorship
and the artwork’s provenance, i.e. origin. Another factor required for criminal lia-
bility under this article is that the label removed by the perpetrator must have been
previously preserved on or permanently attached to the merchandise.” In the case of
print, this would mean a lettered, printed, stamped, or sealed signature, the removal
of which would result in the permanent loss of information attached to the proof or
its destruction that would prevent a customer from reading it.*

Such an offence can only be committed intentionally, and the very intent to
commit it is penalized as well. Aiding and abetting anyone in committing such
an offence is also subject to criminal liability. The action referred to in Section 1
is subject to imprisonment, restriction of liberty or fine, whereas that described in
Section 2 is subject to restriction of liberty or fine up to PLN 1,500.

4. Misleading customers as to the origin of the product -
Article 25 of the Act on Fair Trading

Article 25 states that “anyone who, by designating products or services or failing
to comply with the obligation to designate products or services, misleads custom-
ers as to the origin, quantity, quality, ingredients, manufacturing method, fitness
for purpose, uses, repair, maintenance or other main characteristics of products or
services, or does not inform about the risk associated with using those products
or services, thus exposing the customers to damage, is liable to detention or fine””’

33 For more information, see letter of 28 June 2021, Director of the National Tax Information — Ex-
penses for the Purchase of a Work of art and Amortization of Proprietary Copyrights as Tax Costs,
0114-KDIP3-1.4011.288.2021.2.EC.

34 For more information, see judgment of the Court of 10 December 1968, C 7-68, ECR 1968/423,
ECLLEU:C:1968:51 and M. Niedzwiedz, Obrot dobrami kultury w Unii Europejskiej, Krakéw 2000, pp. 19-23.

35 Kodeks wykroczen. Komentarz, ed. P. Daniluk, Warszawa 2016, s. 868.

36 D. Wilk, Falszerstwa dzietl sztuki..., p. 75.

37 Act of 16 April 1993 on Fair Trading.

STUDIA PRAWNICZE KUL 1(93)2023 121



Olivia Rybak-Karkosz

122

The damage does not have to be significant; its occurrence is sufficient to establish
criminal liability.

However, the customer must have been misled as regards any of the above - the
mere occurrence of damage is insufficient.” This regulation serves to protect custom-
er interests. One may commit such an offence both by acts of commission (e.g. falsi-
tying product designation) and omission (e.g. failing to designate products).” Like in
the case of the previously discussed Article 136 of the Petty Offence Code, this article
also lists the specific labels that sellers must place on products (however, this list is
not exhaustive unlike that in Article 136). In the case of this regulation, similarly to
Article 136, a signature on a work of art should be qualified as provenance.

Article 25 of the Act on Fair Trading is a special provision regarding Article 136
Section 2 of the Petty Offence Code. The latter penalizes the removal of existing
labels. In contrast, the Act on Fair Trading article takes one step back and crimi-
nalizes the act of falsifying a product designation before the label’s removal. This
constitutes a real aggregation of offences.*

5. Forging a trademark - Article 305 of Industrial Property Law

The first paragraph of this article defines the basic type of the act. Accordingly,
“whoever, for the purpose of marketing, indicates any products with a fake trade-
mark;, including fake European Union trademark, registered trademark or Europe-
an Union trademark which they are not entitled to use or is involved in the mar-
keting of any products marked with such trademarks shall be subject to a fine, the
penalty of limitation of liberty or imprisonment of up to 2 years”*! The second
paragraph defines this act of minor importance and the perpetrator in this case is
liable to a fine. The third paragraph is in use when a perpetrator made the com-
mission of this offence his permanent source of income or commits said offence
in respect of high-value goods. In this case a perpetrator is liable to imprisonment
from 6 months to 5 years. This qualification determines whether the crime is prose-
cuted upon the harmed party’s motion (Sections 1 and 2) or the public prosecutor’s
motion (Section 3). Anyone who uses a trademark described in this article without

38 M. Mozgawa, Zwalczanie nieuczciwej konkurencji srodkami prawa karnego, Gdansk 1997, p. 60.

3% Ustawa o zwalczaniu nieuczciwej konkurencji. Komentarz, eds. M. Zdyb, M. Sieradzka, Warszawa
2016, p. 1186.

40 Ibidem.

41 Act of 30 June 2000 Industrial Property Law.
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being entitled to do so could be held liable under the article’s provisions. The of-
fence in question can only be committed intentionally. In addition, a fake trademark
can only be placed with direct intent, whereas the marketing of any products
marked with such a trademark can also be committed with potential intent.

The article protects the interest of the parties entitled to use the trademark and
their property that may be harmed due to such an offence. Moreover, it safeguards
the reliability and propriety of trade.*” The trademark itself is protected by other
regulations.

Article 120 Section 3 point 3 of Industrial Property Law defines counterfeit
trademarks as unlawfully used marks which are identical to those registered for
goods covered by a protection right or are indistinguishable from them in normal
trading conditions.”’ At the same time, a registered trademark is a trademark that
was granted protection and then registered in the Patent Office of the Republic of
Poland. In addition, according to Article 120 Section 3 point 1, the trademark is
also understood to mean service marks. A commonly known yet unregistered mark
would not be protected by this regulation.* This concludes that protection under
this Act is only granted to signatures registered as trademarks. As such, it applies to
signatures on old porcelain, ceramics, jewellery, or handicraft rather than to signa-
tures on paintings and prints.*

Article 305 of Property Industrial Law is used concurrently with Article 286
Section 1* of the Criminal Code, but only if the buyer disposes of his or someone
else’s property in a disadvantageous manner. The relation between Article 306 of
the Criminal Code and Article 305 of Property Industrial Law is that the latter is lex
specialis. However, it is possible to commit both offences jointly by first offending
against Article 306 of the Criminal Code (removing a trademark) and then against
Article 305 of Property Industrial Law (using a fake or registered trademark).*” Fur-
ther, in cases where the trademark features traits protected by copyright, it meets

42 S. Tosza, W. Wrébel, Komentarz do art. 303-310, in: Prawo wlasnosci przemystowej. Komentarz, red.
P. Kostanski, Warszawa 2014, p. 1454.

43 Act of 30 June 2000 Industrial Property Law.

44 S. Tosza, W. Wrobel, Komentarz do art. 303-310..., p. 1457.

4 D. Wilk, Fafszerstwa dziel sztuki..., p. 68.

46 Article 286 Section 1 of Criminal Code of 6 June 1997: “Whoever, with the purpose of gaining a material
benefit, induces another person to disadvantageously dispose of personal or someone else’s property by
misleading this person or by exploiting this person’s error or incapability to duly understand the under-
taken action, is subject to the penalty of deprivation of liberty for between 6 months and 8 years”

47 S. Tosza, W. Wrébel, Komentarz do art. 303-310..., p. 1464.
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the conditions provided for this regulation, as well as Article 115 Section 3 of the
Act of 4 February 1994 on Copyright and Related Rights.*

6. Concurrent use of legal provisions

Article 306 of the Criminal Code might be used concurrently with other regulations
mentioned above. A similar solution is found in Article 136 of the Petty Offence
Code. However, this regulation applies only to consumer trade while Article 306 of
the Criminal Code applies to all merchandise in business trading.* Both qualifica-
tions are used concurrently when articles cumulate and the prosecution is able to
prove the perpetrator’s intent. Doctrine, however, does not agree with this practice
and proposes that Article 306 of the Criminal Code should be used as a superior
option and that Article 136 of the Petty Offence Code* should be excluded. Apart
from that, a perpetrator might simultaneously commit a crime under Article 306
of Criminal Code and Article 305 of Industrial Property Law if he or she forges
a trademark and then markets products labelled with it. Another cumulation oc-
curs when a perpetrator forges an identification label and markets such a product
to gain profit. These acts are qualified as a forgery of trademark (Article 305 of
Industrial Property Law) and a fraud. The latter crime is described in Article 286
Section 1 of Criminal Code.

Conclusion

Polish legislation lacks regulations penalizing the forgery of artists’ signatures. It is
necessary to find a legal act that would protect them in order to criminalize such
offences. The Industrial Property Law and Act on Fair Trading do not apply to con-

48 Article 115 Section 3 of Act of 4 February 1994 on copyright and related rights, consolidated version:
Journal of Laws 2021 item 1062: “Anyone who, in order to achieve financial benefits in a manner other
than that defined in paragraph 1 or 2, infringes a third person’s copyright or related rights established
in Articles 16, 17, 18, 19.1, 191, 86, 94.4, or 97, or does not perform the obligations defined in Article
193.2 or Articles 20.1 to 20.4, shall be liable to a fine, restriction of personal liberty, or imprisonment
for up to a year”

49 R. Zawtocki, Przestepstwa przeciwko przedsigbiorcom. .., p. 749.

50 A.Zoll, in: Kodeks karny. Czes¢ szczegélna. Komentarz, vol. 3. Komentarz do art. 278-363, ed. A. Zoll,
Warszawa 2016, p. 763.
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temporary artistic creativity.” The reason is that a signature would have to be regis-
tered in the Patent Office of the Republic of Poland as a trademark, which happens
very rarely. Hence, Article 306 of the Criminal Code seems to be the best solution.
It offers universal protection but only if we acknowledge a signature as a standalone
identification label.

To conclude this paper, it seems appropriate to propose a regulation that would
exclusively penalize the forgery of artists’ signatures on works of art. Section 326b
of the Dutch Criminal Code could serve as a model in this regard. It states that
any person who falsely places any name or mark or falsifies the authentic name or
mark on or in any work of literature, science, art or craft to make it appear as if that
work had been created by the person whose name has been placed on or in it, and/
or intentionally sells, offers for sale, delivers, has in store for sale or imports into
the Netherlands a work of literature, science, art or craft, falsely labelled with any
name or mark or on or in which the authentic name or mark has been falsified as if
that work had been created by the person whose name or mark it has been falsely
labelled with, shall be liable to no more than two years’ imprisonment or a fine of
the fifth category.”> Implementing a similar regulation in Polish law would be very
helpful to law enforcement who sadly often lose the uneven battles against deceitful
sellers who offer forgeries in the Polish art market.

French legislation contains a similar solution. However, the Act on forgery of
works of art (Loi du 9 février 1895 sur les fraudes en matiére artistique) applies
to items protected by the Author’s Economic Rights (i.e. works that are not in the
public domain). The rest of them are protected under the Penal Code (Code pénal).
The Act on forgery of works of art penalizes using someone else’s signature. Its Ar-
ticle 1 states that whoever places an author’s mark on works of art such as paintings,
sculptures, prints, and musicals and forges that mark to mislead the buyer as to the
authorship of the work shall be sentenced to imprisonment of up to 2 years and
a fine of € 75,000.

Any art market sellers who trade an item or place it on the market despite know-
ing about its spuriousness face the same penalty. In this case, trading such an item
constitutes forgery by proxy. Article 3 of this Act provides for yet another penalty:
irrespective of the outcome of the court proceedings, the court may decide that the
fake item shall be confiscated or transferred to the defendant. This prevents forged
artworks from returning to the market and being used to commit another fraud.

51 T. Widla, Falszerstwo doskonale, in: Problematyka autentycznosci dziet sztuki na polskim rynku, ed.
R. Pasieczny, Warszawa 2012, p. 169.
52 https://wwwlegislationline.org/download/id/6415/file/Netherlands_CC_am2012_en.pdf [access: 15.07.2020].
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The lack of similar obligation in Polish jurisdiction is a severe problem that results
in the same fakes being repeatedly offered to different buyers. The art market is
helpless, and the legislator seems reluctant to solve the issue.

The author believes that of the two solutions, Article 326b of the Dutch Criminal
Code is a better choice and should serve as a model for the Polish legislator since it
provides universal protection for all works of art.
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