STUDIA PRAWNICZE KUL
4(92) 2022

Legal effects of concluding contracts for the purchase
of residential buildings from housing cooperatives
by cooperative members and a non-members

Skutki prawne zawarcia umoéw zwigzanych z nabyciem budynku mieszkalnego od
spotdzielni mieszkaniowej przez jej cztonka oraz osobe nieposiadajaca
statusu cztonka spotdzielni

npaBOBble nocneacTBmA 3aktoyeHA 4OroBopoB Ha np|/|o6peTeH|/|e XKWNbIX ,OMOB
Y XKUNNLLHbIX KOONEepaTBOB YJIEeHOM KoonepaTtBa 1 N1ULOoM,
He ABNAWMMCA YeHOM KoonepaThBa

MpaBoBi HaCNigKW YKNageHHA AOrOBOPIB KYMiBIi XMTIOBOro 6YANHKY Bifl XK1TIOBOrO
KoornepaTumBy Oro uneHoM Ta 0cobolo, AKa He Ma€ CTaTyCy UNieHa KoornepaTusy
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Summary: The motivation for writing this article was that |, as a solicitor, have conducted 18 court cases on behalf
of persons who had actions brought against them by housing cooperatives aiming to terminate residential con-
struction contracts concluded in 2010 and 2011 by and between the cooperatives and my clients. Acommon factor
for all my clients was that they were not members of the housing cooperatives at the time they entered into these
contracts. After becoming housing cooperative members in 2012, my clients concluded the contracts in the form of
notarial deeds: first preliminary and then final contracts. All clients paid the agreed-upon price for house construc-
tion. This is because, at the time, residential construction contracts could only be concluded with cooperative mem-
bers and my clients only acquired membership later in 2012. Between 2015 and 2016, the housing cooperatives
brought actions against my clients, demanding that the contracts they concluded with the clients be declared void.
The validity and relevance of the problem | have researched are evidenced by the fact that some of the court pro-
ceedings have not resulted in a final decision to this day. The research aims to determine the validity of the contracts
entered into by my clients in connection with their purchases of buildings from housing cooperatives. The most
significant problem was the ‘commencement’ of the acquisition process without being a cooperative member. To
this end, | used the method of dogmatic analysis of the law and interpreted the legal provisions and court decisions
in force throughout the period (from 2010 until today), as well as the most important decision of the Constitutional
Tribunal on this issue, i.e. that of 5 February 2015. | have answered the question of whether the lack of cooperative
member status at the time of concluding a building construction contract could render the contract null and void,
and therefore, whether the claims of housing cooperatives deserve to be dismissed or admitted.
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Streszczenie: Pretekstem do napisania tekstu byto prowadzenie przeze mnie jako adwokata 18 spraw sagdowych
na rzecz 0séb, przeciwko ktérym spotdzielnie mieszkaniowe wytoczyly powddztwa o uniewaznienie umoéw za-
wartych w 2011 i 2012 r. w formie pisemnej ze spotdzielniami mieszkaniowymi o wybudowanie i przyrzeczenie
ustanowienia odrebnej wiasnosci domu jednorodzinnego. Osoby te w chwili zawierania uméw nie byty cztonkami
spotdzielni mieszkaniowej. Po uzyskaniu statusu cztonkéw spoétdzielni (w 2011 i 2012 r.) moi klienci zawarli umowy
w formie aktu notarialnego: najpierw umowy przedwstepne, a potem umowy przyrzeczone. Wszyscy zaptacili za
wybudowanie domoéw. Ze wzgledu na to, ze w spornym okresie umowy o wybudowanie doméw mogty by¢ zawie-
rane tylko z cztonkami spétdzielni (moi klienci uzyskali je w 2012 1), w latach 2015 i 2016 spétdzielnie mieszkaniowe
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wytoczyly powddztwa o stwierdzenie niewaznosci zawartych uméw. Celem podjetych badan byto udzielenie
odpowiedzi na pytanie o skutecznos¢ prawng zawartych uméw, zwigzanych z nabyciem budynku mieszkalnego
od spotdzielni mieszkaniowej przez osoby, ktére ,rozpoczety” proces nabywania, nie bedac cztonkami spétdzielni
mieszkaniowej. W artykule postuzytam sie metoda dogmatyczna. Dokonatam wyktadni obowigzujacych w catym
okresie (od 2010 r. do chwili obecnej) przepiséw prawa, orzecznictwa sagdowego, kluczowego w tej sprawie wyroku
Trybunatu Konstytucyjnego z dnia 5 lutego 2015 r. Udzielitam odpowiedzi na pytanie, czy brak statusu cztonka
spotdzielni w chwili zawierania umowy o budowe doméw mégt powodowad niewaznos¢ zawieranych umoéw.
Stowa kluczowe: cztonkostwo, spétdzielnia, waznos¢ umow

Pesiome: Mpeanorom ansa HanvcaHys HaCToALLel CTaTby NOCAYKI GaKT, uTo ABTOP, Kak aABoKart, nposena 18 cy-
febHbIX AeN OT MEeHW UL, NPOTUB KOTOPbIX KWMLLHbIE KOONepaTMBbl NOAANN UCKM O NPU3HaHWN HefeicTBY-
Te/bHbIMM JOrOBOPOB, 3aKtoueHHbIX B 2011 1 2012 rogax B MMCbMeHHO Gopme C KUMLLHBIMY KoomnepaTBamu
Ha CTPOUTENbCTBO U ObellaHKe YCTaHOBWTb OTAENbHOE MPaBO COOCTBEHHOCTU Ha OAHOKBAPTVPHBIN U0 AOM.
Ha MOMeHT 3aKntoueHA 4OroBOPOB 3TV INLA He ABAANMCH YNleHaMM XXKUIULLHOTO KoonepaTusa. [locne nonyyeHna
cTaTyca uneHoB koornepatusa (B 2011 1 2012 roaax), KNMEHTbI 3aKOUnN JOroBopbl B Gopme HOoTaprianbHOro
aKTa: CHauasia npeABapuTe/ibHble, a 3aTeM OCHOBHbIE JOroBOpPbI. Bce OHM onnatunm crpontenbcTso JOMOB. B cBA3n
C TeMm, YTO B YKa3aHHbIN Neprog AOroBOPbl Ha CTPOUTENLCTBO AOMOB MOV 3aK/I04aTbCA TOMBKO C UeHaMM -
NIALLHBIX KOOMepaTyBOB (MOW KMeHTbI nonyunnu nx B 2012 rogy), 8 2015 1 2016 rofax *KunuLHble KoonepaTyiBbl
nofanv CKM O NPU3HaHNK 3aKIO4YEHHbIX AOTOBOPOB HeAeCTBUTENbHbIMU. Lienb npoBegeHHOro nccnefosaHma
3aK/to4anach B TOM, YTOObl OTBETUTb Ha BOMPOC O LPUANYECKON CiIe 3aKI0UEHHbIX JOrOBOPOB, CBA3aHHbIX C NPWi-
0bpETEHVEM XIITOTO MOMELLEHNS Y KUMLLHOTO KOOoMNepaT1Ba IMLiamm, KOTopble «Hauyanu» MpoLecc Npuo pete-
HWA, He ABNAACh YeHaMU XXUNLLHOTO KoonepaTusa. B ctatbe ncnonb3yerca gormatnieckuin Metog. ABTOp UCTON-
KoBblBasia MPaBOBble MONOXKeHNA, ieliCTBOBaBLUME B TeYeHne Bcero nepuopa (c 2010 roaa no HacTosLlee Bpems),
CynebHyto NPaKTUKyY, KIoYeBOe peLleHre KOHCTUTYLMOHHOTO cyAa oT 5 ¢peBpansa 2015 roaa no AaHHOMY BOMPOCY.
ABTOp OTBETWMA Ha BOMPOC, MOMJIO /N OTCYTCTBME CTaTyca YieHa KoornepaTtriBa Ha MOMEHT 3aK/lloueHnsa AOroBopa
Ha CTPOUTENbCTBO JOMOB CAeNaTb 3aK/oYeHHbIe JOrOBOPbI HEAENCTBUTEbHBIMU.

KnioueBble cnioBa: Y1eHCTBO, KoonepaTus, [eNCTBUTENIbHOCTb LO0rosopos

Pestome: [prBoAOM ANA HanNMCaHHA TEKCTY MOCYXKUIO Te, WO A, AK aABOKaT, Bena 18 CyaoBuUxX cnpas LLofo ocio,
NPOTU AKKX XWUTNOBUI KOOMNepaTyB NOAaB NO30B NPO BU3HAHHA HERINCHUMMN [OroBOPIB, yknafgeHnx y 2011 Ta
2012 pokax y nncbMoBiii dopmi Ha 6yAiBHALTBO Ta O6ILAHKY BCTaHOBUTW OKPEMy BNIAacHICTb Ha OfHOCIMENHMIA
6yAnHOK. Lli 0cobu Ha MOMEHT yKNafieHHsA JOroBOPIB He BXOAWAM 10 CKlafly XMTIOBOro Koonepatusy. Micna oT-
PUMaHHsA CTaTycy uneHiB koonepatusy (y 2011 Ta 2012 pokax) Moi KIiEHTU yKnanu jorosopu y GopmiHoTapiasnb-
HOTO aKTy: CroyaTKy nonepegHi, a NoTiM ocTaTouHi. KoxeH 3annatvs 3a 6yfiBHILTBO CBOIX OyAMHKIB. Y 3B'A3KY
3 TUM, WO Y CMipHWI NepioA [oroBopy Ha GyAiBHULITBO OYANHKIB MOXHa Oyno yknaaaTu vLie 3 YneHamm Koo-
nepatvBy (MOT KNiEHTV oTpumanu Len ctatycy 2012 poui), y 2015 Ta 2016 pokax XWUTNOBi KoonepaTuay noganu
MO30BW NPO BU3HAHHA YKNajeHNX OroBOpPIB HeAiicHUMU. MeTolo npoBefeHoro Aochig»KeHHaA 6yno BianoBicTn
Ha NWTaHHA NPO PUAMYHY CUINY YKNTafieHX [JOroBOPIB KyMiBIli XUTNa Y KUTI0BOMY KoornepaTyiBi 0cobamu, AKi
«po3noyan» npouec npuabaHHs, He Byayun YneHamy XUTIOBOrO KoornepaTusy. Y CTaTTi BUKOPVCTaHO AOr-
MaTUYHUI MeTof. fl NpoBena TAyMayeHHA HOPMU 3aKOHY, Lo AiAB NPOTAroM ycboro nepiogy (3 2010 poky no
TenepiLLHil yac), CyfOBUX pillieHb, KIOUOBOTO pilleHHsA KoHcTuTyuiliHoro TprbyHany Big 5 ntotoro 2015 poky.
B cTaTTi HagaHo BiAMOBIAb Ha 3aNMTaHHS, UM BiACYTHICTb CTaTyCy UleHa XUTI0BOro KoorepaTunBy MOr1a npusse-
CTV A0 BU3HAHHA YKNafeHVX OroBOPiB HEeAINCHAMMN.

KniouoBi cnoBa: UneHcTBO, KOONEPaTWB, YAHHICTb AOTOBOPIB

Introduction

The following considerations focus on the determination of legal consequences
ensuing from the conclusion of written construction contracts and final contracts
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for the establishment of separate ownership of a single-family residential building,
under the Act on Housing Cooperatives of 15 December 2000 (based on its word-
ing as of 6 April 2000)," which were concluded by and between housing coopera-
tives and individuals who were not cooperative members at the time.?

In practice, it was often the case that construction contracts and final contracts
to establish separate ownership of single-family residential houses were concluded
with non-members of housing cooperatives before the Act on Housing Coopera-
tives, in the wording valid as of 9 September 2017, came into force. Subsequently,
the ‘purchasers’ were granted cooperative membership and concluded a prelimi-
nary contract, in the form of a notarial deed, for the transfer of the right of perpet-
ual usufruct of the land and establishment of separate ownership of the building,
under which the cooperative (pursuant to the provisions of the Act on Housing
Cooperatives of 15 December 2000) undertook to transfer to the ‘purchaser’ the
right of perpetual usufruct together with the ownership of the residential building
constituting a separate property, and the ‘purchaser’ undertook to acquire these
rights. Then, while performing the preliminary contract, the parties concluded
another notarial deed contract for the transfer of the right of perpetual usufruct
and share in the property, establishment of separate ownership of the building and
a quoad usum agreement, under which the cooperative transferred to the ‘purchas-
er’ the ownership of the residential building constituting a separate property along
with the right of perpetual usufruct to the land on which the building was located.
While this sequence of events seems logical and consistent, unfortunately, it evokes
numerous legal issues.’?

1. The influence of the membership relationship on the validity of
concluded contracts

The key point is that this relationship between the ‘purchaser’ and the housing co-
operative began when the ‘purchaser’ was not yet a member of the housing coop-
erative.

1 Journal of Laws [Dziennik Ustaw] 2001 no. 4, item 27 as amended.

2 To learn more about cooperative member status, see: K. Pietrzykowski, Charakter prawny stosunku
cztonkostwa, in: System Prawa Prywatnego, vol. 21. Prawo spotdzielcze, ed. K. Pietrzykowski, Warsza-
wa 2020, pp. 100 ff.

3 A. Stefaniak, Prawo spétdzielcze. Ustawa o spotdzielniach mieszkaniowych. Komentarz, Warszawa 2018
[LEX database], Commentary on Article 3.
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Pursuant to Article 3 (1) of the Act on Housing Cooperatives of 15 December
2000, in the wording valid from 6 April 2010 to 9 September 2017, i.e. the period
during which the construction contract, preliminary contract and final contract
were concluded, a natural person could be a cooperative member even if he or she
had limited or no legal capacity. During the above period, this provision did not
specify the moment in which a person is granted cooperative membership. In the
wording in force after 9 September 2017, Article 3 (1) (4) of the aforementioned Act
indicates that a cooperative member is a natural person who is entitled to the claim
to establish separate ownership of premises, hereinafter referred to as the ‘expectan-
cy right; even if he or she does not have legal capacity or has limited legal capacity.
Moreover, Article 3 (3%) (2) stipulates that cooperative membership arises at the
moment of acquisition of the expectancy right. This effect arises by virtue of law.

In its wording valid when the construction contract, preliminary contract and
final contract were concluded, Article 18 (1) provided that the cooperative con-
cludes a residential construction contract with a cooperative member applying for
the establishment of separate ownership of the premises. In contrast, the Article’s
wording after 9 September 2017 indicates that a residential construction contract
is concluded with a person applying for the establishment of separate ownership
of premises. The consequences of concluding the contract set out in Article 18 are
regulated by Article 19, according to which the above-mentioned expectancy right
arises at the moment of concluding this contract.

Bearing the above in mind, it should be noted that before 9 September 2017 a res-
idential construction contract could only be concluded with a member of a housing
cooperative. Since the above-mentioned date, this contract may be concluded not only
with a cooperative member but also with any non-member who simply applies for the
establishment of separate ownership of premises.* At the same time, it is assumed that
at the time the parties concluded the construction contract under consideration, it was
necessary for anyone applying for membership to be approved by the resolution of the
cooperative’s assembly in order to become a cooperative member. The less restrictive
approach assumes that it was enough for a prospective member to apply for cooper-
ative membership, with the simultaneous conclusion of the residential construction
contract.” If the above reasoning is deemed acceptable, it remains undisputed that the
‘purchaser’ was not a cooperative member at the time the construction contract was
concluded, and as such, it was concluded with a person who was not entitled to it.

4 Komentarze Prawa Prywatnego, vol. 6B. Prawo spotdzielcze i mieszkaniowe. Komentarz, ed. K. Osajda,
Warszawa 2018 [Legalis database], Commentary on Articles 3, 18, 19.

5 K. Pietrzykowski, Spéldzielnie mieszkaniowe. Komentarz, Warszawa 2018 [Legalis database], Com-
mentary on Articles 3, 18, 19.
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In the wake of the above, it is necessary to consider the consequences of entering
into a residential construction contract with a person who is not formally a coop-
erative member. At first glance, it appears that such a contract may be considered
free from legal defects only if the acquirer of the rights arising from the contract was
a cooperative member when the contract was concluded or at least signed a member-
ship declaration concurrently with the conclusion of the contract. It should be noted,
however, that in light of Article 3 of the Act on Housing Cooperatives, amended as
aresult of the Constitutional Tribunal’s judgment of 5 February 2015 (K 60/13), a per-
son who has the right to a claim arising from a residential construction contract for
the establishment of separate ownership of the premises - the so-called ‘expectancy
right’ — acquires the status of a housing cooperative member by virtue of law. This
rule has been applied retroactively to anyone who had been entitled to expectancy
right before the amended Act on Housing Cooperatives came into force. Thus, due
to the constitutional and civil law principle of the protection of property and other
proprietary rights, it may be assumed by analogy that ‘purchasers’ legally became co-
operative members already at the time of conclusion of the construction contracts.
This is since they acquired the expectancy right mentioned in Article 3 of the Act on
Housing Cooperatives as early as that moment. Their subsequent admission as coop-
erative members by means of a resolution of the cooperative assembly was, in such
a case, merely a confirmation of their cooperative member status. Acceptance of the
above argumentation leads to the conclusion that the construction contracts under
consideration were concluded in compliance with the law and thus shall be deemed
valid and effective. In the justification of its judgement of 5 February 2015 (K 60/13),
the Constitutional Tribunal indicated that the legislator, within the binding constitu-
tional framework, has considerable freedom to shape the content of subjective rights
at the level of ordinary legislation. At the same time, it is not constrained in its ability
to make the effect of the acquisition of a subjective right conditional on the potential
buyer being admitted as a housing cooperative member. Nonetheless, the legislatures
freedom is by no means absolute and unlimited. Its limit is the protection of consti-
tutionally guaranteed freedoms and rights. The legislator may not arbitrarily shape
the content and limits of individual property rights. It cannot introduce provisions
which, in practice, will lead to purchasers committing significant financial resources
without a guarantee of acquiring specific property rights. The acquisition of a vital
property right cannot be derived from cooperative membership.®

6 Based on the statement of reasons for the judgement of the Constitutional Tribunal of 5 February
2015, K 60/13, Journal of Laws 2015 item 201 and 30 March 2004, K 32/03, Journal of Laws 2004
no. 63, item 591.
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Moreover, taking into account the legal structure of the residential construction
contract and its exclusively preparatory (development) character, it should be stated
that this contract, if concluded with a non-member of a cooperative, is not burdened
with absolute nullity. Even if we assume that the ‘purchasers’ were not cooperative
members at the time when the construction contracts were concluded, the only result
of this in the cases I have analysed would be that the ‘purchasers’ would have acquired
a claim within the scope of the contract, which would then be transformed into a full
expectancy right of separate ownership of premises no later than on the date of ac-
quiring cooperative membership. Thus, the moment its defects have been removed,
the construction contract would become fully valid and effective.

Even if the above argumentation were to be rejected, what is brought to the fore
is that a residential construction contract, due to its specificity, cannot be treated as
a preliminary contract, let alone a final one. Thus, preliminary and final contracts
concluded by and between the parties should be treated as separate contracts, in-
dependent of the construction contract. The effects of their conclusion should thus
be considered separately from the construction contract’s validity or otherwise not
as ones arising from it. By concluding a preliminary contract, the parties, in a way,
sanctioned any potential deficiencies in the construction contract. Thus, even if we
assume that the construction contract was indeed concluded with a non-member of
a cooperative, then at the time the preliminary contract was concluded, i.e. after the
‘purchaser” had already formally acquired cooperative member status, the parties re-
affirmed their intentions and produced legal effects by creating an obligation to trans-
fer the perpetual usufruct right to the land and establish separate ownership of the
building. Therefore, both the preliminary contract and the final contract are valid. It
should thus be acknowledged that the cooperative effectively transferred to the ‘pur-
chaser’ the ownership of the residential building, constituting a separate property,
together with perpetual usufruct to the land on which the building was located.

In light of the amended Article 3 of the Act on Housing Cooperatives, a person
entitled to the claim for the establishment of separate ownership of premises, the so-
called ‘expectancy right, which arises from a residential construction contract, shall
acquire the status of a housing cooperative member by virtue of law.” Due to the con-
stitutional and civil law principle of the protection of ownership and other proprie-
tary rights, it may be assumed that the ‘purchaser’ legally became a cooperative mem-
ber as early as the conclusion of the construction contract. The construction contract
has been concluded in accordance with the law and is therefore valid and effective.

7 K. Pietrzykowski, Charakter prawny czlonkostwa..., p. 104.
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Even if we assume that the ‘purchaser’ did not have the status of a cooperative
member at the time of entering into the construction contract, the only effect of the
contract was that the purchaser acquired the claim to the extent covered by it; at
the same time, no later than on the date of acquiring cooperative membership, the
claim transformed into the full expectancy right of establishing separate ownership
of the premises.

Preliminary contracts and final contracts concluded by and between the parties
should be treated as separate contracts, independent of the construction contracts.
The effects of their conclusion should be considered separately from the construc-
tion contract’s validity or otherwise not as ones arising from it. By concluding a pre-
liminary contract, the parties, in a way, sanctioned any potential deficiencies in the
construction contract. Both the preliminary contract and the final contract are valid.

Conclusions

In business practice, cooperatives claim that contracts concluded with non-mem-
bers of cooperatives shall be void, raising the argument of the so-called non-retro-
activity of the amended Article 3 of the Act on Housing Cooperatives. I would like
to stress that in line with the argumentation raised above, the assumption that the
‘purchasers’ legally became cooperative members as early as the time of concluding
the construction contract may, by analogy, result not from the retroactive applica-
tion of Article 3 itself, but rather from the constitutional and civil law principle of
the protection of property and other proprietary rights. As stated in Article 21 (1)
of the Polish Constitution, the Republic of Poland protects ownership.® Further,
pursuant to Article 64 of the Polish Constitution, everyone has the right to own-
ership. The Constitution of the Republic of Poland also states that everyone shall
enjoy the equal legal protection of ownership.” At the same time, ownership may
only be limited by statute but only to the extent that this does not violate the essence
of the right of ownership. This results explicitly from the above-mentioned prin-
ciples that the right of ownership, as a fundamental right of every Polish citizen, is
subject to special protection guaranteed by the legal act of the highest rank. There-
fore, evoking the constitutional principles indicated above, one could formulate
the following thesis: the legislator’s omission resulting in the lack of an appropriate

8 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 1997 no. 78, item 483.
9 Compare: judgment of the Constitutional Tribunal of 5 February 2015.
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interim provision that would also regulate, in accordance with the amendments in-
troduced by the Constitutional Tribunal’s judgement, the situation of persons who
acquired the expectancy right, housing cooperative membership, and ultimately the
ownership right before the amendments came into force, cannot constitute grounds
for treating them unfairly and differently from persons for whom the Act provided
the relevant interim provisions. The view that ‘purchasers’ should be deemed to
have become cooperative members upon entering into a construction contract with
their cooperatives is based on compliance with constitutional principles and not
directly on the literal wording of the Act on Housing Cooperatives.

It should be further emphasized that pursuant to Article 5 of the Civil Code, one
may not make use of his or her right in a way that would be contrary to the socio-
economic purpose of this right or the principles of social co-existence. Pursuant to
the provisions of law, such action of the entitled person shall not be considered the
exercise of his or her right and shall not be protected. Actions of housing coopera-
tives that aim to deprive persons of the right of ownership to the real estate that the
latter have paid the agreed-upon price for could be deemed an abuse of the natural
right by such cooperatives. However, the arguments presented herein would need
to be elaborated further to use this thesis in a trial.

Translated by Ewa Wyszczelska
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