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Summary: The law is and should be connected to values which constitute its basis. The reference to values is also
significant in Building Law, in which the legislator has regulated the issues of the construction process.

The subject of the article is the analysis of the values and interests underlying the construction process, indi-
cating the possibility of conflicts in this regard, while the aim is to indicate ways to resolve these conflicts and to
demonstrate the nature of the provisions of Building Law in this regard.

Based on the analysis of the provisions of Building Law, it should be noted that the catalogue of values sub-
ject to protection in the construction process is very wide. However, the will to ensure the safety of constructed
and used buildings, and consequently the safety of people and property, shall be considered the most important
value. Due to the fact that these values may collide in the construction process, their protection requires public
administration authorities to weigh them from the point of view of protecting the interests of an individual and
the public interest. The preventive nature of the provisions of Building Law is to aid this.

Unfortunately, the above does not result directly from the provisions of the Act of 7 July 1994 - Building Law,
however it may be interpreted from the provisions of the Act, which the legal dogmatic method and the analysis
of jurisprudence and literature, which the analysis of the title issue was based on, prove to be helpful with.

Key words: values, building law, construction process, development title, principle of proportionality

Streszczenie: Prawo jest i powinno by¢ zwigzane z wartosciami, ktore sg jego podstawa. Odwotanie do wartosci
jest istotne rowniez w Prawie budowlanym, w ktérym ustawodawca uregulowat zagadnienia procesu budow-
lanego.

Przedmiotem artykutu jest analiza wartosci i intereséw lezgcych u podstaw procesu budowlanego ze wskaza-
niem mozliwosci zaistnienia konfliktow w tym zakresie, natomiast celem jest wskazanie sposobéw rozwigzania
tych konfliktéw oraz wykazanie charakteru przepiséw Prawa budowlanego w tym obszarze.

Na podstawie analizy przepiséw Prawa budowlanego nalezy stwierdzi¢, ze katalog wartosci podlegajacych
ochronie w procesie budowlanym jest bardzo szeroki. Za najwazniejszg wartos¢ nalezy uznac chec zapewnienia
bezpieczenstwa realizowanych i uzytkowanych obiektéw budowlanych, a w konsekwencji bezpieczenstwo ludzi
i mienia. Z uwagi na fakt, iz w procesie budowlanym moze dojs¢ do kolizji tych wartosci, ich ochrona wymaga
wazenia ich przez organy administracji publicznej z punktu widzenia ochrony interesu jednostki i interesu pub-
licznego. Pomdc ma w tym zakresie prewencyjny charakter przepiséw Prawa budowlanego.

Powyzsze nie wynika niestety wprost z przepiséw ustawy z dnia 7 lipca 1994 r. - Prawo budowlane, leczmozna
to wyinterpretowac z przepiséw ustawy, w czym pomocna okazuje sie metoda dogmatyczno-prawa oraz analiza
orzecznictwa i literatury przedmiotu, na ktérych oparte zostaty rozwazania nad tytutowym zagadnieniem.

Stowa kluczowe: wartosci, prawo budowlane, proces budowlany, prawo zabudowy, zasada proporcjonalnosci
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Pesiome: 3aKoH CBA3aH 1 JOIKeH ObITb CBA3aH C LIGHHOCTAMM, KOTOPbIE fieXaT B ero ocHoBe. Ccblnika Ha LieHHO-
CTV aKTyarnbHa 1 B «CTpouTeNnbHOM NpaBe», B KOTOPOM 3akoHoAaTesb YperynvMpoBsan BOnpochl CTPOVUTENbHOTO
npotecca.

MpeameToM CTaTby ABNAETCA aHaNN3 LIEHHOCTEN 1 UHTEPECOB, NIeXallunx B OCHOBE CTPOUTEIbHOIO NpoLiecca,
C yKasaHu1em BO3MOXXHOCT/ BO3HNKHOBEHWA KOH(NMKTOB B 3TOM CBA3U, a LiENbIO — yKa3aTb MyTu pa3peLueHmns 3Tux
KOHQIMKTOB V1 MPOAEMOHCTPYPOBATh XapaKTep MOIOKeHWi 3akoHa «CTpovTenbHOE NpaBo» B 3TON 061acTu.

Mcxopa 13 aHanusa nonoxeHui 3akoHa «CTponTenbHoe NpaBoy, CleayeT CAenaTb BbIBOJ, YTO NnepeyeHb
LIeHHOCTel, NMoAnexalyux 3allmTe B NpoLiecce CTPOUTENbCTBA, OYeHb WNPOK. Hanbonee BaxHOW LIEHHOCTbIO
cnefyeT cumTaTb CTpeMsieHne obecrneunTb 6e30NacHOCTb CTPOALLMXCA Y SKCTUTYaTPYEMbIX CTPOUTESNbHBIX 06b-
€KTOB, a CllefoBaTesNibHO, 6€30MacHOCTb IOAEN 1 MYLLeCTBa. [10CKONbKY 3TU LLIEeHHOCTY MOTYT ObITb MPOTUBOMO-
CTaBfeHbl APYr APYry B NpoLiecce CTPOUTENbCTBA, VX 3aLyuTa TpebyeT OT opraHoB Ny6AMYHON afMUHUCTPaLUA
B3BELUMBATb VX C TOUKYM 3PEHNA 3aLUTbl UHTEPECOB JIMYHOCTM 11 OOLLECTBEHHBIX MHTEPECOB. [PEeBEHTUBHBIN Xa-
paKTep NosoXKeHn 3akoHa «CTpounTesibHOe NPaBo» NPU3BaH 0Kas3aTb MOMOLLb B 3TOM OTHOLLEHUN.

K coxaneHuio, BblllieckasaHHOe He crielyeT HanpAMyto 13 MONo)eHUI 3akoHa oT 7 uona 1994 ropa — «Ctpo-
UTENIbHOE NMPaBO», HO 7o MOXKHO MHTEPMPETMPOBATb Ha OCHOBE MOJNOXKEHN 3aKOHa, B YeM MOMOraeT forMa-
TVKO-NPaBOBOV METOf, a TakxKe aHanm3 CyAebHON NPaKTUKM 1 INTePaTypbl MO AaHHOMY BOMPOCY, Ha KOTOPOM
6a31poBanoch PacCMOTPEHVIE 3arfaBHOro BONpoca.

KnioueBble cnoBa: LIEHHOCTY, CTPOWTENbHOE 3aKOHOAATENbCTBO, CTPOUTENbHBIV MPOLIECC, NPaBO 3aCTPOWIKK,
MPVHLMM MPOMNOPLMOHANBHOCTH

Pe3stome: [NpaBo € i Mae GyTn MOB'A3aHe 3 LiHHOCTAMY, WO NexaTb B MOro OCHOBI. [ocunaHHA Ha UiHHOCTI
€ BaXKNMBUM i B 3aKOHi bygiBenibHe NpaBo, B AKOMY 3aKOHOAABEL|b BPErysioBaB NUTaHHA NpoLecy 6yAiBHULTBA.

MpeameToMm CTaTTi € aHaNi3 LiHHOCTEN Ta iHTepeciB, Lo eXaTb B OCHOBI NpoLiecy OyAiBHMLTBA, BKa3youm Ha
MOXJIMBICTb BUHVKHEHHS KOHOMIKTIB Y L1 cdepi. MeToto CTaTTi € BKa3aTyl LWIAXM BUPILLEHHS LUX KOHOMIKTIB Ta
NPOAEMOHCTPYBATH XapaKTep NonoxeHb 3aKoHy byaiBenbHe npaBo B Uil cdepi.

Buxopaum 3 aHanisy nonoxeHb 3akoHy byfisenbHe npaBo cnif KOHCTaTyBaTy, WO KaTanor LiHHOCTEN, AKi
nignAraoTb OXOPOHi B nMpoveci 6yAiBHALTBA, € AyXe WMPOKMIA. HaironoBHILLOW LiHHICTIO € MparHeHHs 3a6e3-
neunTn 6e3neky NobynoBaHMX i eKCryaToBaHUX byhiBenb, a oTKe, 6e3neky nogei i maiHa. Yepes Te, wo Ui
LiHHOCTi MOXYTb 3iTKHYTMCA B NpoLeci 6yAiBHULTBA, iX 3aXMCT BMarae Bifj OpraHiB fep»aBHOro ynpasniHHA
3BaXKyBaTV IX 3 TOUKU 30pY 3aXMCTY iHTepeciB 0coby Ta CycninbHUX iHTepeciB. [JornomMorT B LibOMY Ma€ NpeBeH-
TUBHWI XapaKTep NonoXxeHb 3akoHy byaisenbHe npaso.

Ha >kanb, BuLLe3a3HauYeHe He BUMMBAE 6e3nocepefHbO 3 NoNoXKeHb 3aKoHy Bif 7 nunHa 1994 p. — bypi-
Be/lbHe MPaBo, NOr0 MOXHa TIYMaunTX 3 NOMOXEHb 3aKOHY, ANA YOro MOXHa BMKOPWCTOBYBATW AOrMaTUKO-
-NpPaBoOBUIA METOA, aHasi3 CyAOBOI NPAKTUKM Ta NiTepaTypu, Ha AKOMY FPYHTYBanMCA MipKyBaHHA LWOAO TUTYSb-
HOTO NTaHHA.

KniouoBi cnoBa: LjiHHOCTI, BygiBenbHe npaBo, npouec byaiBHULTBA, NpaBo 3abyf0BM, MPVHLMM NPONOPLiNHOCTI

Introduction

Values' constitute the subject of analysis of axiology* which is a branch of philos-
ophy and its subject of interest is the concept of value, its role in human life and

1 “Value' is a feature of what is good in some respect or principles and beliefs that are the basis of ethical
norms adopted in a given community, cf. L. Drabik, E. Sobol, Sfownik jezyka polskiego PWN, vol. 2.
P-Z, Warszawa 2007, p. 448.

2 From Gr. a&log — worthy, valuable; Aoyog - science. Axiology is a branch of philosophy, the science of
values, the general theory of values. It studies the nature of values as well as sources and mechanisms
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the division of values in relation to specific branches of science. The search for
and analysis of values is also very important for legal sciences in which values, that
constitute the basis of the applicable law, are increasingly sought. The law is closely
related to the values that underpin a given legal order which is why it is referred to
as the ‘axiology of law.?

As rightly emphasised by J. Zimmermann, legal norms should be embedded in
values. He defines the axiological justification as a situation “in which it is argued
that a given norm should be considered binding since what a given norm prescribes
is worthy of approval and what it prohibits — worthy of disapproval.” From the ax-
iological point of view, the cited author divides values into three categories: 1) a set
of norms or a set of postulates that introduce universal values, lying outside the law,
into administrative law; 2) non-external values, i.e. values created by the law or the
Constitution of the Republic of Poland; 3) values protected by a specific branch of
law, i.e. special values, which the law is created for.?

Referring to the third one of the indicated categories of values, it is necessary to
consider what are the axiological foundations of building law, which values lie at
its source and how is the law supposed to protect them, meeting the requirements
of both public and individual interests. Thus, the aim of the article is to analyse
the catalogue of values subject to protection in the construction process, regulated
by the provisions of Building Law,® and to indicate conflicts, that may arise in this

of value creation in the systematising and postulated aspect; establishes standards and evaluation
criteria as well as the hierarchy of values. It studies the ontic status of values, relations with other
beings, the social functioning of values in a given historical era, community and culture, J. Zim-
mermann, Wprowadzenie, in: Wartosci w prawie administracyjnym, ed. J. Zimmermann, Warszawa
2015, p. 11; I. Bogucka, in: System Prawa Administracyjnego Procesowego, vol. 1. Zagadnienia ogélne,
ed. G. Laszczyca, Warszawa 2017, p. 507.

3 S. Fundowicz, Aksjologia prawa administracyjnego, in: Koncepcja systemu prawa administracyjnego.
Zjazd Katedr Prawa Administracyjnego i Postepowania Administracyjnego Zakopane 24-27 wrzesnia
2006 r., ed. J. Zimmermann, Warszawa 2007, pp. 633 ff.; K. Chochowski, Aksjologia w prawie ad-
ministracyjnym, in: Aksjologia prawa administracyjnego, vol. 1, ed. ]. Zimmermann, Warszawa 2017,
pp- 49-50. “The axiology of administrative law” is sometimes spoken of P. Wszolek, Aksjologia prawa
administracyjnego a jego differentia specifica, in: Wartosci w prawie administracyjnym, pp. 87-119;
I. Niznik-Dobosz, Prawo administracyjne jako mechanizm realizacji wartosci, in: Aksjologia prawa
administracyjnego, vol. 1, pp. 113-124.

4 J. Zimmermann, Aksjomaty prawa administracyjnego, Warszawa 2013, p. 74.

5 I repeat after: K. Kokocinska, Funkcjonalnos¢ i dysfunkcjonalnos¢ przepiséw publicznego prawa gos-
podarczego z perspektywy kryterium wartosci (zagadnienia ogdlne), in: Dysfunkcje publicznego prawa
gospodarczego, eds. M. Zdyb, E. Kruk, G. Lubenczuk, 2018 [Legalis database].

6 Act of 7 July 1994 - Building Law, consolidated text: Journal of Laws 2021 item 2351 with subse-
quent amendments. The concept of a construction process has not been legally defined. The doctrine
distinguishes between the construction process in a narrower sense, which means only the activities
related to the design, construction, maintenance and demolition of buildings, to the extent regulated
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regard, and ways to solve them. The thesis of the work is the statement that the re-
lationship of interests — of an individual investor and the public interest emerging
in the construction process, is not based on the opposite but is complementary.
The legal dogmatic method is going to be applied in the work.

1. The concept of value and its types

It is hard to define a value. It was pointed out by W. Tatarkiewicz who wrote that
what looks like a definition of a value is rather a replacement of a word with anoth-
er word that means more or less the same or is a periphrasis.” Z. Ziembinski notes
that “this word has several meanings and several dozen variants of meaning.™ For
E. Wnuk-Lipinski values ae a polysemic concept and the multiple meanings given
to this concept are associated with various research goals and sometimes with a dif-
ferent theoretical perspective within which the category of value is used. He adds
that whenever we use this term, we have the impression that we know what we are
talking about and we do not feel the need to define it precisely.’

In principle it is assumed that value means what is important and valuable for
an individual, a given group or the society, what is desirable and associated with
positive memories or experiences. Values are treated as a separate kind of being -
good in the ideal sense - to the point of attributing the idea of good to some real
existence.'” However, sometimes values are also ranked - from negative, through
the zero value, to positive values."

T. Giaro acknowledges that the constitutive features of a value include their
longer duration, hence the phrase ‘enduring values.'? This position could be adopt-
ed but only if the catalogue of values was limited to those more valuable from the

by the provisions of the Act of 7 July 1994 - Building Law, together with executive acts to this Act,
and in a broader sense additionally including the provisions referring to spatial development in its
scope. In the article I refer to the narrow understanding of the “construction process” regulated by the
provisions of the Building Law.

7 W. Tatarkiewicz, O filozofii i sztuce, Warszawa 1986, p. 70, I repeat after: M. Michalik, Wartosci a po-
trzeby, in: Byt i powinnos¢, czyli status i funkcje wartosci, ed. A.L. Zachariasz, Rzeszéw 2005, p. 150.

8 Z.Ziembinski, Zarys zagadnier etyki, Poznan-Torun 1994, p. 27.

9 E. Wnuk-Lipinski, Socjologia zycia publicznego, Warszawa 2008, p. 180; A. Zurawik, Interes publiczny
w prawie gospodarczym, Warszawa 2013, p. 106.

10 Z. Ziembinski, Zarys zagadnien. .., pp. 27-28; A. Zurawik, Interes publiczny..., pp. 106-107.

11 M. Pieniazek, Etyka sytuacyjna prawnika, Warszawa 2008, pp. 135-148.

12 T. Giaro, Wartosci w jezyku prawnym i dyskursie prawniczym, in: Preambuta Konstytucji Rzeczypo-
spolitej Polskiej, Warszawa 2009, p. 16.
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social point of view. However, if we were to assume that “any object, thing, type
of activity, mental construction or states of consciousness may become a value,*
then durability would not be a constitutive feature of value in every case and not
all values must be constituted by tradition and the community. Some of them may
be incidental and individual. However, it should be assumed that the more valuable
a value is from the social point of view, the greater its durability and embedding in
tradition. Assuming that each value has to meet the feature of durability would nar-
row their catalogue down which is why it seems that durability cannot constitute
a defining feature of values."

In this context, it is worth recalling the word of K. Patecki, according to whom
values are temporal in nature, i.e., they change over time. Therefore, we may talk
about contemporary or past or even future values. The duration of an evaluative
relationship also makes it possible to talk about transient, ‘permanent’ or even ‘eter-
nally lasting’ values, although the belief in the existence of such timeless values,
which remain to be values in every situation and everywhere, seems doubtful.”®

There are also objective and subjective values. Aristotle, among others, empha-
sised the objectivity of values by acknowledging that values exist regardless of how
people assess them, regardless of their tastes or interests. He referred to truth, beau-
ty and justice as examples. In turn, the subjectivist concept was preferred by, for
example, Protagoras.'®

Values may be treated relatively or absolutely which especially refers to moral
values. Relativism makes it possible to assume that various equal evaluation crite-
ria, of certain states of affairs as good or bad, are admissible. In turn, absolutism
assumes the existence of only one proper criterion for making such judgments."”
Speaking of values in the context of the law, the following are distinguished: the
value of law (e.g., clarity, non-contradiction), values in law (e.g., common good,
equality, etc.) and values protected by the law. These values and their content can be
decoded through interpretation.'®

The concept of values-goals, according to which it is assumed that goals regulate
human behaviour, give order and meaning to life, help people create and material-
ise the future and stimulate long-term activities, is also interesting. Sometimes the

13 K. Patecki, Prawoznawstwo. Zarys wyktadu. Prawo w porzgdku spotecznym, Warszawa 2003, p. 78.

4 A, Zurawik, Interes publiczny..., p. 107.

15 K. Patecki, Prawoznawstwo..., p. 79.

16 A. Zurawik, Interes publiczny..., pp. 107-108.

17 T. Giaro, Wartosci w jezyku prawnym..., pp. 14-16; A. Zurawik, Interes publiczny..., p. 108.

18 A. Mitu$, Wartosci-cele realizowane przez prawo administracyjne, in: Aksjologia prawa administracyj-
nego, vol. 1, p. 105.
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goal is also identified with the main value for a given action.”” Goals determine the
direction of human activities and are of a diverse nature since they concern various
spheres of an individual’s life.** Although, it cannot be assumed that every goal is
a value and that every value must be a goal. However, most often values are also
goals. Not only are they facilities of desire, but they also constitute the basis for
making concrete efforts to achieve, protect or multiply them. They can be charac-
terised as values-goals then. Accepting such assumptions, only those of the values
that are also values-goals can be the basis for the rationalisation of norms. However,
values that no one intends to achieve remain only to be declared values.” On these
grounds, it may be assumed that the concept of values-goals is understood as only
those values, for the implementation of which appropriate ‘values’ have been creat-
ed or are in the process of being created.”

2, Catalogue of values and interests protected in Building Law

A strong reference to values can be found in Building Law, where in Article 5 the
legislator indicates a very extensive catalogue of values protected by the provisions
of this Act during the construction process. Even though the protection of these
values does not result directly from the provisions of Building Law, it is primarily in
the interest of the investor and in the public interest.

In principle, the construction process is intended to serve the investor who ex-
ercises the development title, resulting from Article 4 of Building Law, by means
of conducting an investment. This right is a subjective right* of a libertarian na-
ture.”* Freedom of development,” being an element of the constitutional right of

19 7. Zateski, Psychologia zachowar celowych, Warszawa 1991, pp. 10-11.

20 T. Kotarbinski, Traktat o dobrej robocie, Warszawa 1965, p. 45.

21 K. Palecki, Prawoznawstwo..., pp. 86-87; A. Zurawik, Wykladnia w prawie gospodarczym, 2021 [Le-
galis database].

22 A. Mitu$, Wartosci-cele realizowane..., p. 106.

23 Z.Niewiadomski, T. Asman, Wolnos¢ budowlana jako prawo podmiotowe inwestora, in: Ksigga Jubile-
uszowa Profesora Stanistawa Jedrzejewskiego, eds. H. Nowicki, W. Szwajdler, Torun 2009, pp. 559-575.

24 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Rola materialne-
go prawa administracyjnego a ochrona praw jednostki, ed. Z. Leonski, Poznan 1998, p. 139; Z. Leonski,
M. Szewczyk, Zasady prawa budowlanego i zagospodarowania przestrzennego, Bydgoszcz—Poznan
2002, pp. 49-52.

25 More on the topic of the freedom of construction cf. W. Jakimowicz, Wolnos¢ zabudowy w prawie
administracyjnym, Warszawa 2012.
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ownership,*® may be subject to certain restrictions but they can only be introduced
in an act (cf. Article 31 § 3 of the Constitution). As a consequence of the above,
the investor’s freedom is limited by regulations. This is confirmed by the content of
the cited Article 4 of Building Law which guarantees everyone the right to develop
land property, if they can prove the right to dispose of the property for construc-
tion purposes. The second condition is the compliance of the construction project
with the regulations.” The restriction of this freedom results primarily from the
provisions of the Building Law Act, which introduces administrative regulation of
the construction process. It does so through, among others, the obligation to obtain
a building permit. However, it should be remembered that any act, introducing
restrictions on this process, must be interpreted restrictively.*®

Restrictions on the freedom of construction and freedom of use of an already
completed building facility are intended to protect the values referred to in Arti-
cle 5 which include, among others, safety of life, property and health,” safety of
building facilities,”® ensuring a high technical standard of the construction process
and the building facility,” ensuring an appropriate standard of living and health of
third parties,* ensuring architectural and spatial order,”® ensuring compliance of

26 T. Bagkowski, O wolnosci budowlanej de lege lata i de lege ferenda, Gdanskie Studia Prawnicze 2015,
vol. 33, p. 65; A. Ostrowska, Rozwazania nad istnieniem i istotg wolnosci zabudowy - glos w dyskusji,
Annales Universitatis Mariae Curie-Sktodowska. Sectio G 2017, vol. 64, no. 1, p. 157.

27 Cf. S. Zwolak, Zasady prawa budowlanego, Studia Prawnicze KUL 2016, no. 3, pp. 188-189.

28 M. Masternak-Kubiak, Znaczenie zasady proporcjonalnosci w procesie inwestycyjno-budowlanym, in:
Aktualne wyzwania ochrony wolnosci i praw jednostki, eds. M. Jabloriski, S. Jarosz-Zukowska, Wroctaw
2014, p. 314.

29 A building facility should be designed and constructed in accordance with the basic requirements re-
ferring to, among others: fire safety and safety of use and accessibility of facilities (Article 5 § 1 point 1
letter b and d of the Building Law); occupational health and safety conditions (Article 5 § 1 point 5
of the Building Law); civil protection in accordance with the requirements of civil defence (Article 5
§ 1 point 6 of the Building Law); conditions of safety and health protection of persons at the construc-
tion site (Article 5 §1 point 10 of the Building Law). Cf. S. Zwolak, Glosa do wyroku Naczelnego Sqdu
Administracyjnego z dnia 2 lipca 2018 . (Il OSK 3285/17, LEX nr 2523637), Studia Iuridica Lublinen-
sia 2019, vol. 28, no. 2, p. 211.

30 Judgment of the Constitutional Tribunal of 22 September 2009, SK 3/08, Legalis no. 169901.

31 A building facility should be designed and constructed in accordance with the principles of technical
knowledge (Article 5§ 1 of the Building Law).

32 In accordance with the above, efforts should be made to ensure the supply of water and electricity
and heat and fuel as well as the disposal of sewage, rainwater and waste, where necessary (Article 5
§ 1 point 2 of the Building Law); occupational health and safety conditions (Article 5 § 1 point 5
of the Building Law) and health and safety of persons at the construction site (Article 5§ 1 point 10 of
the Building Law).

3 Judgment of the Constitutional Tribunal of 20 April 2011, Kp 7/09, Legalis no. 316375 and S. Zwolak, War-
tosci jako przedmiot ochrony policji budowlanej, Studia Turidica Lublinensia 2017, vol. 26, no. 3, p. 137.
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the construction project with the local spatial development plan,* ensuring access
to technology,* environmental protection,® protection of people with disabilities*
and protection of monuments.*®

Taking into account the purpose of the construction process which is the proper
implementation and then use of building facilities, the safety of people and prop-
erty should be considered the most important value protected in this process.” It
is supposed to refer to building facilities* and people at the construction site*' and
in the building facility.** The indicated values are protected at every stage of the
construction process which is confirmed by the content of Article 5 of Building Law
which defines the so-called basic requirements for the preparation and implemen-
tation of the investment and the use of the building facility.*

The above indicates that the public interest, which is a conceptually open category,
should also be taken into account in the construction process. The concept of ‘public

34 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Kierunki rozwo-
ju prawa administracyjnego. Podstawowe zagadnienia prawa budowlanego i planowania przestrzen-
nego. Dziesigte Niemiecko-Polskie Kolokwium Prawnikéw Administratywistow, Poznati 8-12 wrzesnia
1997 roku: referaty i glosy w dyskusji, ed. H. Bauer, Poznan 1999, p. 359.

35 A building facility should be designed and constructed in a way that ensures access to telecommuni-
cations services, in particular within the extent of broad Internet access (Article 5 § 1 point 2a of the
Building Law).

36 A building facility should be designed and constructed taking into account the requirements concern-
ing, among others: appropriate energy performance of a building and rationalisation of energy use
(Article 5 § 1 point 1 letter f of the Building Law).

37 A building facility should be designed and constructed with the aim of ensuring the necessary condi-
tions for the use of public utility facilities and multifamily housing by people with disabilities, includ-
ing the elderly (Article 5 § 1 point 4 of the Building Law).

38 A building facility should be designed and constructed in accordance with the requirements referring
to, among others: the protection of objects entered into the register of monuments and facilities under
conservation protection (Article 5 § 1 point 7 of the Building Law). Cf. K. Zalasiniska, Interes indywidu-
alny a interes publiczny - konflikt wartosci w prawnej ochronie zabytkéw, Ochrona Zabytkéw 2008,
no. 2, pp. 83-87 and M. Blazewski, Zasada wolnosci budowlanej w procesie budowlanym. Studium
administracyjnoprawne, Wroctaw 2016, p. 68.

3 D. Sypniewski, Bezpieczeristwo jako wartos¢ podlegajgca ochronie w procesie budowlanym, in: Aksjolo-
gia prawa administracyjnego, vol. 2, ed. J. Zimmermann, Warszawa 2017, pp. 595 ff.

40 The safety includes: safety of construction (Article 5 § 1 point 1 letter a and Article 59a § 2 point 3 of
the Building Law), fire safety (Article 5 § 1 point 1 letter b and Article 59a § 2 point 3 and Article 71
§ 1 point 2 of the Building Law), safety of use (Article 5 § 1 point 1 letter ¢ of the Building Law), flood
safety (Article 71 § 1 point 2 of the Building Law). Cf. M. Blazewski, Ochrona wartosci w procesie
budowlanym, in: Wartosci w prawie administracyjnym, p. 308.

41 The construction process should ensure health safety (Article 5 § 1 point 10, Article 18 § 1, Article 20
§ 1 point laa and 22 point 3a-3b of the Building Law).

42 The owner or manager of the building facility is obliged to ensure the protection of people’s lives in the
facility building used (Article 61 point 2 of the Building Law).

43 Cf. Judgment of the Supreme Administrative Court of 12 June 2014, I OSK 89/13, LEX no. 1519434.
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interest’ as a general clause and an unspecified concept has been analysed many times
both in literature* and jurisprudence.* It was then pointed out that the concept of
public interest is a broad and vague concept. It undoubtedly covers the general inter-
est and not individual interests only. It provides the opportunity to pursue the general
interest but with respect for individual interests. The public interest is not the sum
of individual members of the community, although it is related to it. It also does not
reflect the interest of the state and its authorities.*® It is a conceptual category inde-
pendent of the type of entity that holds it. Therefore, the premise of the public interest
requires respect for the values that are common to the entire society.”

In each case, the notion of public interes will be subject to individual evaluation.
However, it is worth emphasising that the interpretation by public administration
authorities of vague terms, providing room for interpretation, cannot be perceived
by them as consent to their unrestricted interpretation. The rules, principles and
values of a given branch of law, legal system as well as socially accepted non-legal
rules constitute a reference point for determining the content of the concept of this
interest in the individual dimension.*® The control of determining the meaning of
the public interest is important because its incorrect interpretation may limit the
content of the individual interest.*

3. Resolving conflicts of interest and values in the construction process

Due to the conflicting interests in the construction process, their collision is in-
evitable. Thus, it is necessary to weigh them. Not only does the already indicated

4 A. Wrobel, Interes publiczny w postepowaniu administracyjnym, in: Administracja publiczna u progu
XXI wieku. Prace dedykowane prof. zw. dr. hab. Janowi Szreniawskiemu z okazji Jubileuszu 45-lecia pracy
naukowej, Przemy$l 2000, pp. 701-702; Judgment of the Constitutional Tribunal of 25 February 1999,
K 23/98, Legalis no. 43185; A. Zurawik, Klauzula interesu publicznego w prawie gospodarczym krajowym
i unijnym, Europejski Przeglad Sadowy 2012, no. 12, p. 25; A. Zurawik, ,,Interes publiczny”, ,,interes
spoleczny” i ,,interes spotecznie uzasadniony”. Préba dookreslenia poje¢, Ruch Prawniczy, Ekonomiczny
i Socjologiczny 2013, vol. 75, no. 2, pp. 57-70; A. Wilczynska, Interes publiczny w prawie stanowionym
i orzecznictwie Trybunatu Konstytucyjnego, Przeglad Prawa Handlowego 2009, no. 6, pp. 50-51.

45 Judgment of the Voivodeship Administrative Court in Wroclaw of 11 May 2022, IV SA/Wr 15/22,
Legalis no. 2694022.

46 M. Wyrzykowski, Pojecie interesu spotecznego w prawie administracyjnym, Warszawa 1986, pp. 35-36.

47 Judgment of the Voivodeship Administrative Court in Olsztyn of 2 June 2022, I SA/O1 204/22, Legalis
no. 2702614.

48 'W. Szwajdler, Ochrona prawna interesu indywidualnego w procesie budowlanym, Torun 1993, p. 30.

49 E. Modlinski, Pojecie interesu publicznego w prawie administracyjnym, Warszawa 1932, pp. 3-4.
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interest of the investor and the public interest meet in this process, but also the in-
terest of third parties which results from their rights to the property adjacent to the
property of the investor.”® Hence, the investor’s implementation of the development
title to his own real estate is to take into account not only the interest of the investor
but also the public interest protected by the law and the interest of third parties
which are not directly involved in the implementation of the investment. Their in-
terest is expressed primarily in the need to provide them with the development
title to their own real estate. It should be borne in mind that the implementation of
the development title may have a negative impact on the possibility of using a real
estate belonging to other entities.

Therefore, the construction process is about the protection of the individual
and public interest which expresses the values related to the implementation of the
construction project.”® Consequently, the principle of freedom of construction is
limited by the public interest® which has to be taken into account together with re-
specting individual interests that may be violated during the implementation of the
investment.” In a state ruled by law there is a need to protect the interests of each of
these groups. However, the regulation of mechanisms for legal protection of these
interests is not an easy task® because the construction process is a complex set of
organisational and legal activities aimed at implementing the land development
title by means of the proper construction of a building facility while ensuring the
protection of the rights of the property owner and the public interest.” The limits of
these rights and interests result not only from the provisions of the Act — Building
Law but also from the implementing acts to this Act.

50 'W. Szwajdler, Zniesienie instytucji pozwolenia na budowe a prawo zabudowy nieruchomosci grun-
towych, Torun 2009, pp. 73-74.

51 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Kierunki rozwo-
ju prawa administracyjnego..., p. 359; K.A. Wasowski, Zakres praw autorskich autora projektu zamie-
rzenia architektoniczno-urbanistycznego, in: Prawne aspekty procesu inwestycyjnego, eds. M. Cherka,
F Elzanowski, K. Wasowski, Warszawa 2009, p.234; K. Malysa-Sulinska, Administracyjnoprawne aspekty
inwestycji budowlanych, Warszawa 2012, p. 26.

52 L. Bar, Pozwolenie budowlane (jako instrument ksztattowania stosunkow spotecznych), Przeglad Usta-
wodawstwa Gospodarczego 1969, no. 2, p. 54.

53 T. Asman, J. Dessoulavy-Sliwinski, E. Janiszewska-Kuropatwa, K. Kucharski, A. Plucifiska-Filipowicz,
J. Siegien, Prawo budowlane. Komentarz, ed. Z. Niewiadomski, Warszawa 2011, p. 6; S. Zwolak, Glosa
do wyroku Naczelnego Sgdu Administracyjnego z dnia 13 wrzesnia 2016 r. (II OSK 3028/14) dotyczgca
uwzglednienia interesu wlasciciela obiektu budowlanego oraz wartosci prawem chronionych w przypad-
ku zmiany sposobu uzytkowania obiektu, Studia Iuridica Lublinensia 2018, vol. 27, no. 2, p. 181.

54 K. Kucharski, Ochrona prawna interesu indywidualnego w procesie inwestycyjno-budowlanym drég
publicznych w Polsce. Zagadnienia administracyjnoprawne, 2020 [Legalis database].

55 W. Pigtek, in: Prawo budowlane. Komentarz, ed. A. Gliniecki, Warszawa 2012, p. 56.
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Of course one cannot assume that the public interest always has to be opposed
to the interests of individuals. However, one must be aware that there may be con-
flicts between these interests.*

The best solution to potential conflicts would, of course, be to indicate the pri-
ority of a specific interest in legal provisions which would oblige public adminis-
tration authorities to determine this priority by means of interpretation of the law.
However, a situation in which the authority applying the law, without a requirement
included in an act, gives priority to one of the interests by means of a priori inter-
pretation, especially when the public interest would always be privileged, is not
acceptable.”

Another way of resolving conflicts in the construction process is the pursuit of
public administration authorities to harmonise those interest which do not exist in
the relationship of superiority and subordination. As emphasised by the Constitu-
tional Tribunal, ‘the public interest’ did not take precedence over the interest of an
individual. Despite the fact that the implementation of construction investments
is a manifestation of the exercise of constitutional freedoms and rights, it remains
under the supervision of the state guaranteeing the protection of the public interest
and the rights of third parties. Therefore, it is necessary for the authorities, applying
the law in the construction process, to weigh these interests each time.®

The necessity to take care of the establishment of the right proportions, between
the protection of the public interest and the restriction of the private interests of
property owners exercising their development title, results from the above. Inter-
ference with the right of ownership must be reasonably and appropriately propor-
tionate to the objectives, which certain restrictions are introduced for.*” However,
if it turned out that the scale of interference with the right of ownership was not
justified by the public interest or is disproportionate to it, it could be considered
that we are dealing with an abuse of public authority.

Proper balancing of private and public interests is a guarantee of proportionality of
limiting individual rights in order to implement the public interests.®” The indicated
restrictions may not undermine the development title to one’s own real estate. There-
fore, it is necessary to maintain the proportion of interference with the freedom of

5 M. Wyrzykowski, Pojecie interesu..., p. 50.

57 M. Zdyb, Prawny interes jednostki w sferze materialnego prawa administracyjnego, Lublin 1991, pp. 240-244.

58 Judgments of the Constitutional Tribunal of 8 October 2007, K 20/07, Legalis no. 87214 and of 26 No-
vember 2007, P 24/06, Legalis no. 83880.

59 Judgment of the Supreme Administrative Court of 17 April 2018, I OSK 1410/16, Legalis no. 1772004.

60 Judgment of the Voivodeship Administrative Court in Krakow of 30 June 2021, II SA/Kr 547/21, Le-
galis no. 2615343.
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construction e.g. in terms of formal and legal requirements of the investor, so that its
essence is not violated. These requirements are intended to protect the public interest
and the interests of third parties defined in the construction process. Additional re-
quirements, besides the need to protect the above-mentioned interest groups, should
be considered a manifestation of excessive interference in the freedom of construction.

When determining the rules for implementation of investments, one should
strive to appropriately balance conflicting values and constitutional principles. The
principle of this weighing of interests result directly from the principle of propor-
tionality expressed in Article 31 § 3 of the Constitution of the Republic of Poland.
It results from the above that interference with the sphere of the right to real estate
must remain in a reasonable and appropriate proportion to the indicated purpos-
es.”! At the same time, one should be guided by care for the proper and harmonious
coexistence of the members of the community which includes both the protection
of the interests of individuals and specific social goods, including public property.®*

The freedom to implement a construction project is limited mainly by means
of legal regulatory measures.® The primary measure limiting the principle of the
freedom of construction is the obligation to obtain a building permit.** Another
means of protecting the legal interest is the requirement to notify the intention
to carry out construction works. It enables the architectural and construction ad-
ministration authority to assess whether the construction project complies with
the law and whether it does not violate the public interest.® The violation of legal
provisions protecting the public interest, by means of notifying the intention to
carry out construction or construction works, results in the authority’s obligation to
raise an objection by means of an administrative decision.®® However, the indicated
regulatory measures should not be perceived as diminishing the libertarian nature
of the development title. This is only a manifestation of preventive regulation, of the
execution of construction works, aimed at determining the compliance of a con-
struction project with the provisions of the law, the public interest and the interests
of third parties, by public administration authorities.””

61 Judgment of the Supreme Administrative Court of 4 January 2010, IT OSK 1708/09, Legalis no. 222560.

62 See Judgment of the Constitutional Tribunal of 12 January 1999, P 2/98, Legalis no. 43175.

6 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Kierunki rozwo-
ju prawa administracyjnego. .., p. 359; Judgment of the Voivodeship Administrative Court in Gorzéw
Wielkopolski of 2 April 2008, IT SA/Go 99/08, Legalis no. 157882.

64 Judgment of the Voivodeship Administrative Court in Krakéw of 30 April 2008, IT SA/Kr 159/08,
Legalis no. 161188.

65 Judgment of the Supreme Administrative Court of 27 April 2007, IT OSK 688/06, Legalis no. 110428.

6 Judgment of the Supreme Administrative Court of 24 March 2009, II OSK 398/08, Legalis no. 220295.

67 W. Szwajdler, Ochrona prawna interesu..., p. 117.
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4, Preventive nature of the provisions of Building Law

As stipulated by the legislator, the principle of freedom of construction may only be
executed in a manner consistent with legal provisions.*®® In this way it is indicated
that the protection of values resulting from the provisions of Building Law is of
a preventive nature. The applicable regulations indicate which values are subject to
protection and the manner in which it is to be executed as well as the authorities
obliged to ensure the protection of these values in the construction process.

The entities responsible for ensuring the protection of the values protected in
the construction process are primarily administrative authorities operating in the
field of construction, i.e., architectural and construction administrative authorities
and construction supervision authorities and participants in the construction pro-
cess® as well as persons responsible for the proper use and maintenance of building
facilities, i.e., the owner and the building facility manager.

Preventive protection of fundamental values is ensured at every stage of the con-
struction process. The basic duties in this respect at the investment design stage are
performed by the architectural and construction administration authorities which
issue building permit decisions and accept the notification of the intention to car-
ry out construction works.”” Then, the leading role in this respect is played by the
construction supervision authorities which supervise the proper implementation
of the investment. The indicated authorities are obliged to supervise and control
compliance with the provisions of the Act — Building Law.”

Other entities that ensure protection of the values regulated by Building Law
are the participants of the construction process, i.e., the investor who is responsible
for organising the construction process, taking into account the safety and health
protection rules contained in the regulations, and persons performing indepen-
dent technical functions in construction engineering, i.e., persons with appropriate
knowledge confirmed by building qualifications.” The first person in this regard is

6 Prawo budowlane z umowami w dziatalnosci inwestycyjnej. Komentarz, ed. H. Kisilowska, Warszawa
2008, p. 29.

8 According to Article 17 of the Construction Law, the participants in the construction process are: the in-
vestor, the investor’s supervision inspector, the designer and the construction manager or works manager.

70 J. Smarz, Pozwolenie na budowe jako wyraz troski o dobro wspdlne, in: Stuzgc dobru wspdlnemu,
eds. K. Kutak-Krzysiak, J. Parchomiuk, Lublin 2016, pp. 251-266 and J. Smarz, Pozwolenie na bu-
dowe versus ,,zgloszenie z projektem” w swietle obowigzujgcych przepisow, in: Nieruchomosci - aktualne
problemy prawne, ed. ]. Smarz, Radom 2016, pp. 134-147.

71 Article 81 § 1 point 1 of the Building Law.

72 ]. Smarz, Zmiana profesjonalnych uczestnikéw procesu budowlanego w trakcie realizacji inwestycji, Bu-
downictwo i Prawo 2018, no. 3, pp. 3-5 and eadem, System nadawania uprawnier budowlanych oraz
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the designer who develops a construction design that meets the basic requirements
of Article 5 of Building Law.”

The construction and works manager and possibly the investor’s supervision in-
spector, if appointed, ensure compliance with the values protected by the provisions
of Building Law at the investment implementation stage. These entities supervise
the safety and health protection during construction works.

The last stage of the construction process is the stage of maintaining the building
facility during which the owner and manager of the building facility are responsible
for preventing the emergence of any threats to the values protected by the provisions
of Building Law.”* The basic method of preventive action of the indicated entities,
within the framework of the maintenance of building facilities, is the obligation to
carry out periodic inspections of the technical condition of the building facility. The
conditions for proper maintenance of a building facility result primarily from Ar-
ticle 61 of Building Law which requires ensuring safe use of the facility, preventing
the occurrence of a threat to human life and health, property safety or the environ-
ment. The obligation to conduct ongoing periodic inspections and repairs is one
of the elements of preventing the emergence of a threat. Implementation of these
obligations is subject to control by construction supervision authorities.

The freedom to maintain a building facility is limited by legal provisions which
impose appropriate obligations on the owner or the manager. Their implementa-
tion is aimed at protecting: the life and health of people, safety of property and the
environment, proper technical condition and aesthetic of the building facility.”” The
obligations of these entities result directly from the law or administrative decisions.

Conclusion

The main purpose of the construction process, regulated by the provisions of the
Act - Building Law, is the proper implementation of the investment project and
then maintaining the building facility in the proper technical and aesthetic con-
dition. This process, as it results from the analysis of the title issue, is subject to

nadzér nad wykonywaniem zawodu inZyniera jako wyraz troski o bezpieczeristwo publiczne, in: Aksjo-
logia prawa administracyjnego, vol. 2, pp. 619-629.

73 Article 5 of the Building Law.

74 Articles 61-72a of the Building Law.

75 M. Blazewski, Zasada wolnosci uzytkowania obiektu budowlanego w procesie jego utrzymania, Folia
Turidica Universitatis Wratislaviensis 2015, vol. 4, no. 1, p. 320.
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significant restrictions resulting from the applicable regulations. They introduce,
among others, restrictions on the possibility of undertaking construction works,
the obligation to meet the basic requirements during design and construction as
well as the maintenance of building facilities and requirements regarding the prin-
ciples of organising the construction process.

The indicated restrictions have been introduced in order to protect values, the
catalogue of which is very wide, although unfortunately it does not result directly
from the content of the provisions of Building Law. It can only be interpreted from
Article 5 of the Act. The safety of people and property is to be considered the pri-
mary value that is to be protected in the construction process.

The analysis of the provisions of Building Law leads to the conclusion that these
restrictions are not only in the interest of the investor but also, and perhaps above
all, in the public interest. It may seem that we are dealing with a conflict of these
interests in this case, however in reality it cannot be assumed that the relation-
ship of these interests is always based on the opposite. The implementation of the
public interest brings benefit and ensures security for the investor himself as well.
In the event of conflicts arising during the construction process, their resolution
is the responsibility of public administration authorities that ensure compliance
with the provisions of Building Law. Attention should also be paid to the preventive
nature of the provisions of Building Law which are intended to eliminate potential
conflicts.

Translated by Monika Zielifiska
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