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Summary: The public interest constitutes a justification for limiting the constitutional principle of freedom of
economic activity in the form of prohibiting agreements that restrict competition. It sets the scope of this limi-
tation and identifies behaviours of entrepreneurs that will be considered anti-competitive. However, the public
interest is normatively indeterminate, which results in various definitions depending on the adopted doctri-
nal basis of competition policy. This article presents the understanding of this term as adopted in doctrine and
jurisprudence. This serves as a starting point for researching the method of identifying the public interest in
the jurisprudential practice of the Branch of the Office of Competition and Consumer Protection in Bydgoszcz.
To achieve this goal, decisions concerning agreements restricting competition issued by the President of the
Office of Competition and Consumer Protection — Branch of the Office in Bydgoszcz, since the effective date of
the Act of 16 February 2007, as well as court judgments resulting from appeals filed in these cases, were ana-
lysed. The analysis led to the conclusion that despite formally examining the admissibility of this intervention in
each case, the efforts of the President of the Office of Competition and Consumer Protection focus primarily on
demonstrating that entrepreneurs enter into competition-restricting agreements, thus violating Article 6 (1) of
the Act of 16 February 2007.
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Streszczenie: Interes publiczny stanowi uzasadnienie dla ograniczenia konstytucyjnej zasady wolnosci dziatal-
nosci gospodarczej w postaci zakazu zawierania porozumien ograniczajacych konkurencje. Wyznacza zakres
tego ograniczenia i wskazuje zachowania przedsiebiorcéw, ktére beda uwazane za antykonkurencyjne. Interes
publiczny jest jednak niedookreslony normatywnie, przez co jest réznie definiowany w zaleznosci m.in. od przy-
jetych podstaw doktrynalnych polityki konkurencji. Artykut przedstawia prezentowane w doktrynie i orzeczni-
ctwie rozumienie interesu publicznego. Stanowi to punkt wyjscia do przeprowadzenia badan nad sposobem
identyfikowania interesu publicznego w praktyce orzeczniczej Delegatury Urzedu Ochrony Konkurencji i Konsu-
mentéw w Bydgoszczy. W tym celu przeanalizowano decyzje dotyczace porozumien ograniczajacych konkuren-
cje wydawane przez Prezesa UOKIK - Delegature w Bydgoszczy od czasu wejscia w zycie obowiazujacej ustawy,
a takze wyroki sadow, ktére zapadaty w wyniku rozpatrzenia odwotan sktadanych w tych sprawach. Analiza ta
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pozwolita na wyciagniecie wniosku, ze mimo formalnego badania dopuszczalnosci tej interwencji w kazdej spra-
wie, wysitki Prezesa UOKIK koncentruja sie przede wszystkim na wykazaniu zawierania przez przedsiebiorcéw
porozumien ograniczajacych konkurencje, naruszajacych przepis art. 6 ust. 1 ustawy z dnia 16 lutego 2007 r.
Stowa kluczowe: interes publiczny, prawo ochrony konkurencji, porozumienia ograniczajace konkurencje

Pesiome: My6nuuHblii NHTEpec ABIAETCA 0OOCHOBAHMEM [N OTFPaHUYEHMA KOHCTUTYLIMOHHOTO MpUHLMMa
cBo6OAbI XO3ANCTBEHHOI AEATENbHOCTY B BIAE 3anpeTa Ha 3aK/loueHne cornalleHunii, orpaHNYMBaloLLNX KOH-
KypeHumto. OH onpegenaet chepy [eNCTBUA fAHHOTO OrpaHUYeHUA 1 yKa3biBaeT Ha nosefeHvie npeanpuHu-
maTesieil, KOTOpoe CYNTAeTCA aHTUKOHKYPeHTHbIM. OfHaKo ny6nnyHbIN MHTEpeC He onpefeneH HOPMaTUBHO
1 MO3TOMY OnpefenaeTca Nno-pasHoMy, B TOM UMC/IE U B 3aBUCUMOCTU OT MPUHATON [OKTPVHANbHOWN OCHOBbI
KOHKYPEHTHOW MOAUTUKW. B flaHHON cTaTbe NpeAcTaBneHo NOHUMaHue nybnMyHOro nHTepeca, NpefcTaBieH-
Hoe B JOKTpUHE 1 CyfebHoM npakTuke. OHO CNYXMT OTMPABHOW TOUYKOW AnA NPOBEAEHUA UCCIIe[OBaHNs TOTo,
Kak onpepensaeTca obLecTBeHHbIV UHTepec B cyfebHOI NpakTuke MpeacTaBuTenbcTBa YnpaBneHya no salure
KOHKypeHLm 1 noTpebuteneii B boigrolue. C 3Toii Lienbio 6binv NpoaHanv3npoBaHbl peLleHmns Mo orpaHnyrBa-
I0LLMM KOHKYPEHLIMIO COrallieHNAM, BbiHeceHHble Mpeaceatenem YnpasneHns o 3almte KOHKYPEHLUM 1 No-
Tpebutenei - NpeactaBuTeNnb-CTBOM B ropofie bbifrotie ¢ MOMeHTa BCTYNNeHNA B CUNy JeiCTBYIOLEro 3aKkoHa,
a TaK>Ke peLLeHnA Cyfl0B, BbIHECEHHbIe B pe3yJibTaTe pacCMOTPEHVA NOJAHHbIX MO 3TVM feslam aneALNOHHbIX
o6xanoBaHuid. [laHHbI aHany3 No3BONUA chenaTb BbIBOA O TOM, YTO, HECMOTPA Ha PpopManbHOe paccmoTpe-
He Bompoca o ONYCTVMOCTI AaHHOTO BMeLLaTeNbCTBa B KaXKAOM KOHKPETHOM cnyyae, ycunua MNpepacenatena
YnpaBneHua no 3almte KOHKYPeHUMN 1 noTpebuTenein HanpassieHbl B NepByio oyepeAb Ha NOATBEPXAeHne
3aK/IloUeHUA NPeAnPUHAMATENAMI OFPaHNYMBAIOLMX KOHKYPEHLVIO COralleHuid, HapyLIAloWmMX NooXKeHve
cTaTby 6 (1) 3aKoHa oT 16 peBpans 2007 ropa.

KnioueBbie cnosa: ﬂy6ﬂ|/|‘-|HbI|7| NHTEpeC, KOHKYPEHTHOE NMpaBo, OrpaHnvMBaroLLnie KOHKYpeHLUMIo cornalleHna

Pestome: CycninbHUI iHTEPEC € BUNPaBAAHHAM OOMEXeHHS KOHCTUTYLINHOTO MPYHLMMNY CBOGOAV EKOHOMIUHOT
LiAnbHOCTI Yy dopmi 3a60POHU YKNaaaTh yroau, Wo obMeXyoTb KOHKypeHLUito. BiH Bu3Havae cdepy Aii uboro
obMeXKeHHA Ta BKa3ye Ha NoBefiHKy NiANpUEMLB, AKa BBaXKaTUMETbCA aHTUKOHKYpeHTHO. OfHaK CycninbHUi
iHTepec € HOPMATUBHO HEAOCTATHbO BU3HAYEHNM | TOMY BU3HAYaETbCA NO-PiZHOMY, 3aNeXHO 30KpeMa, Bif Npu-
NHATUX JOKTPUHANbHUX 3acaf KOHKYPEHTHOI NONITUKK. Y CTaTTi NpeAcTaBneHo PO3yMiHHA CYCnifIbHOTO iHTep-
ecy B AOKTPWHI Ta NpaKkTuLi. BoHa € NOYaTKOBOIO TOUKOI AN1A NPOBEAEHHA AOCAILKEHHA TOrO, AK CYCMinbHUIA
iHTepec BM3HaYaeTbCA B NpakTuLi MNpeactaBHMLTBa YNpaBiHHA 3 NUTaHb 3aXMCTY KOHKYPeHLii Ta CnoXuBadis
y Brigrouyi. 3 Lieto meToto 6yno npoaHanizoBaHo pilleHHS WoAO Yrof, siki 0OMeXyloTb KOHKYPEHLito, NpUIHATI lo-
NOBOIO YNPaBAiHHA 3 MUTaHb 3aXMCTY KOHKYPEHLiii Ta CNoXMBaYiB — buaroLcbke BigAineHHA 3 MOMEHTY HabpaH-
HA YMHHOCTI YNUHHMM 3aKOHOM, a TaKOX PiLLieHHA CyAiB, AKi Oynu NPUNHATI 3a pe3ynbTaTamy Po3rnagy anenauin
nofaHuX y Uux cnpasax. Liei aHani3 403BonMB 3po6rTH BUCHOBOK, LLO, He3Baxatoun Ha popmarbHy nepesipKy
[ONYCTUMOCTi TAKOTO BTPYYaHHA B KOXHOMY KOHKPETHOMY BUMaKy, 3ycunna fonosm YnpasAiHHA 3 NUTaHb 3a-
XUCTY KOHKYpeHLii Ta cnoxuavis (YN3KC) 3ocepepxyioTbca Hacamnepes Ha AoBefeHHI YKNaAeHHA Nignprem-
LisIMU YTOA, L0 OOMEXYIOTb KOHKYPEHLIito, MOPYLLYOUM NMOSIOXKEHHS Y. 1 CT. 6 3aKoHy Big 16 notoro 2007 poky.
KniouoBi cnoBa: cycninbHui iHTepec, NPaBo 3axXUCTy KOHKYPeHLi, yrofu, Lo 06MeXyoTb KOHKYPEHLilo

Introduction

The public interest provides a justification for restricting the constitutional princi-
ple of freedom of economic activity in the form of a ban on competition-restricting
agreements. This concept is vague and normatively undefined, hence it is defined
differently depending, among other things, on the accepted doctrinal basis of com-
petition policy. It is largely dependent on the demands of society and its expecta-
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tions regarding the rules of the market economy. Consequently, the public interest
defined under certain circumstances, along with changes in society and the eco-
nomic situation, is itself also subject to change. Thus, the general clause of public
interest allows to correct its meaning in axiological, political or practical terms.'

The heterogeneous and variable nature of this clause, as well as the discrepan-
cies observed in the doctrine as to its understanding, justify the study of the way in
which the concept of public interest is interpreted in the rulings of the President of
the Office of Competition and Consumer Protection (hereinafter: OCCP) regard-
ing competition-restricting agreements during the effective period of the Competi-
tion and Consumer Protection Act of 16 February 2007 (hereinafter: the Act).> The
research problem thus defined is of momentous practical importance. One of the
public interest functions is a jurisdictional one, setting limits on the permissibility
of the OCCP President’s intervention. The way in which this concept is interpreted
will directly affect the possibility of initiating antitrust proceedings and the further
evaluation of the actions of entrepreneurs entering into agreements that restrict
competition. The study will be conducted on the example of rulings issued by the
OCCP Branch in Bydgoszcz. This will allow us to fulfil the purpose of this publi-
cation, i.e. to determine what is the jurisprudential practice of the President of the
OCCP Branch in Bydgoszcz in cases involving competition-restricting agreements
with regard to the interpretation of the concept of public interest against the back-
ground of judicial decisions and doctrinal achievements. The goal should also be to
determine whether the interpretation of the concept of public interest adopted in
the Bydgoszcz Branch reflects the trends in the OCCP President’s jurisprudential
practice in the rest of the country. Therefore, the OCCP President’s decisions issued
in other Branches will be examined, and their comparison will make it possible to
determine whether the OCCP’s practice is uniform in nature, or whether there are
noticeable differences in the way it operates, depending on where the decision was
issued.

1 M. Bernatt, A. Jurkowska-Gomulka, T. Skoczny, Podstawy i zakres publicznoprawnej ochrony
konkurencji, in: System Prawa Prywatnego, vol. 15. Prawo konkurencji, ed. M. Kepinski, Warszawa
2014, p. 742.

2 Act on competition and consumer protection of 16 February 2007, consolidated text: Journal of Laws
[Dziennik Ustaw] 2021 item 275 as amended.
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1. Interpretation of the concept of public interest according to the doctrine

The discussion on the concept and nature of public interest has been going on in
legal science for along time.” However, there is no consensus on its conceptual
scope. Doubts about the feasibility of formulating its definition have led some ac-
ademics to advocate abandoning the use of this category. The view that the appli-
cation of the general public interest clause is not useful for the legal order is an
isolated one, and representatives of the doctrine have not stopped trying to develop
an appropriate definition, which is particularly evident in the doctrine of admin-
istrative law in its broadest sense, including administrative business law.* In-depth
analyses of this concept have resulted in the emergence of numerous concepts in
this area. For an overview of positions on the understanding of the concept of pub-
lic interest, see Artur Zurawik’s publication.’ The author systematised the existing
literature, pointing out that four types of concepts have emerged: axiological, link-
ing the public interest to values, praxeological - relating it to goals, concepts linking
it to needs, or, finally, mixed concepts.

The concept of public interest in also non-uniform in competition law. The dif-
ferences in the presented perspectives are due not only to different views regarding
its role in this area of law, but also to the adoption of different assumptions and
advocacy of one of the concepts indicated above. A convincing view is presented
by Konrad Kohutek, who points out that clarifying the axiology of antitrust law is
of significant practical importance. In his view, the ultimate value protected by this
right is consumer welfare, and focusing on it allows for the consistent application of
its regime. In this context, “the public interest is competition as a mechanism that
promotes the economic well-being of consumers. The public interest clause allows
for a correct understanding of competition as a value that is the subject of antitrust
protection.” Decisions by the President of the OCCP to intervene in the behav-
iour of entrepreneurs should depend on whether such behaviour harms the public
interest (competition) as such. Introducing additional values into the axiology of
antitrust law (which are also intended to be other criteria for the conduct of the

3 The category of public interest is of interest not only to lawyers, but also to political scientists, phi-
losophers, economists and sociologists, see E. Komierzyniska, M. Zdyb, Klauzula interesu publiczne-
go w dziataniach administracji publicznej, Annales Universitatis Mariae Curie-Sklodowska. Sectio G
2016, vol. 63, no. 2, p. 165.

4 P Bogdanowicz, Interes publiczny w prawie energetycznym Unii Europejskiej, Warszawa 2012, p. 72.

5 A. Zurawik, Interes publiczny w prawie gospodarczym, Warszawa 2013 [Legalis database], Chapter 2 § 2.
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OCCP President) would typically lead to “inconsistent, unpredictable and, above
all, incorrect application or incorrect non-application of the antitrust regime.

The doctrine’s considerations on the axiology of competition law are not reflect-
ed in the practice of the President of the OCCP.” When deciding cases in the field of
competition-restricting agreements, he does not advocate any of the views present-
ed in the literature; in fact, he rarely cites them. The separation of legal theory and
practice means that in order to determine how the jurisprudential practice of the
President of the OCCP - Bydgoszcz Branch is shaped, one should focus primarily
on the analysis of the rulings issued.

2. Decisions of the President of the Office of Competition
and Consumer Protection - Bydgoszcz Branch in cases of
competition-restricting agreements

During the effective period of the Act, the President of the OCCP - Bydgoszcz
Branch issued 15 decisions concerning agreements that restrict competition. Near-
ly half of them (seven) violated the prohibition under Article 6 (1) (1) of the Act,
three violated the prohibition under Article 6 (1) (3), two violated the prohibition
under Article 6 (1) (6), and three violated the prohibition under Article 6 (1) (7) of
the Act.

Of all the violations of Article 6 (1) of the Act found, the largest group (7 cases)
are price agreements. The subject of 4 of them was the trading of goods at different
market levels, i.e. the agreements were concluded between a manufacturer and dis-
tributors.®* Manufacturers imposed minimum resale prices on their goods, limiting
intra-brand competition. This precluded the use of new, cheaper forms of distribu-
tion, which ultimately harmed the interests of consumers. The remaining 3 cases in-
volved horizontal agreements that were entered into by competing entities.” At the

6 K. Kohutek, Aksjologia publicznego prawa konkurencji, in: Aksjologia publicznego prawa gospodarcze-
g0, ed. A. Powalowski, Warszawa 2022 [Legalis database], point 3. See idem, Naruszenie interesu pub-
licznego a naruszenie konkurencji (na tle praktyk rynkowych dominantéw), Pafistwo i Prawo 2010,
no. 7, pp. 45-56.

7 D. Miasik, T. Skoczny, in: Ustawa o ochronie konkurencji i konsumentow. Komentarz, ed. T. Skoczny,
Warszawa 2014 [Legalis database], Commentary on Article 1, thesis 70.

8 Decisions of the President of the OCCP of: 31 December 2010, RBG-24/2010; 30 August 2012,
RBG-19/2012; 4 December 2012, RBG-30/2012 and 30 December 2013, RBG-42/2013.

9 Decisions of the President of the OCCP of: 16 June 2010, RBG-6/2010; 8 July 2011, RBG-9/2011 and
26 November 2012, RBG-29/2012.
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same time, as a result of the mutual exchange of information at informal meetings,
competitors were raising the price level of their services. The negative consequences
affecting consumers are obvious with such practices.

During the period under review, three decisions were issued in the area under
the authority of the Office’s Branch in Bydgoszcz, stating violations of the prohi-
bition on agreements involving market sharing. The first of these concerned an
agreement in the insurance market. The entrepreneurs were to divide the domestic
market for the sale of group accident insurance among themselves. Ultimately, the
decision was overturned by a judgment of the Court of Competition and Consumer
Protection following an appeal filed by the entrepreneurs, and the judgment of the
court of first instance was subsequently upheld by the Court of Appeal in Warsaw.'
Two other decisions concerned the same entity - a manufacturer and seller of in-
dustrial feed for livestock." They concerned unauthorised arrangements between
two companies in the same line of business, agreeing not to compete with each
other and not to sell products to customers to whom they were supplied by the other
party to the agreement. Thus, there was a division of the domestic sales market
based on entity criteria. The amount of fines imposed on colluding entrepreneurs
was among the highest in 2020 antitrust cases.

Two decisions had a basis in Article 6 (1) (6) of the Act. Both of the identified
cases of the restriction of market access concerned the market for funeral services
and the prevention of entrepreneurs not covered by the agreement from providing
grave digging services and organising burials in cemeteries belonging to Roman
Catholic parishes.'? The activity of the OCCP Branch in Bydgoszcz in this regard
was included in an extensive study of the freedom to provide funeral services in
cemeteries, conducted since 2000 by the President of the OCCP."®

During the period under review, there were also three cases of collusive bidding
by entrepreneurs joining tenders organised by public entities.'* These decisions

10 Decision of the President of the OCCP of 30 December 2011, RBG-28/2011; Judgment of the Region-
al Court — Court of Competition and Consumer Protection of 27 March 2015, XVII AmA 82/12 and
Judgment of the Court of Appeal in Warsaw of 23 January 2019, VII AGa 1408/18.

11 Decisions of the President of the OCCP of 5 August 2020, RBG-7/2020 and of 28 December 2020,
RBG-14/2020.

12 Decisions of the President of the OCCP of 5 December 2011, RBG-21/2011 and of 7 December 2011,
RBG-23/2011.

13 P. Adamczewski, Swiadczenie ustug cmentarnych i pogrzebowych. Obowigzki zarzqdcy cmentarza
w Swietle ustawy o ochronie konkurencji i konsumentow, Warszawa 2014, https://uokik.gov.pl/publi-
kacje.php?news_page=1&tag=2 [access: 6.06.2022].

14 Decisions of the President of the OCCP of: 21 December 2011, RBG-27/2011; 31 December 2013,
RBG-47/2013 and 31 December 2014, RBG-47/2014.
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concerned activities involving the agreement of the terms of bids, including in par-
ticular the price, in the local markets for the performance of forestry services and
the trading of agricultural real estate, as well as in the national market for the provi-
sion of road lane, street and car park cleaning and mowing services.

3. Interpretation of the concept of public interest in the decisions of the
President of the OCCP - Branch in Bydgoszcz

In order to determine how the concept of public interest was interpreted by the
President of the OCCP - Bydgoszcz Branch, the legal justifications of the deci-
sions indicated in the section entitled ‘public interest’ were examined. Even a brief
analysis of them makes it possible to see that the explanations of what constitutes
a violation of the public interest by a given practice are based on repeated patterns.
The indicated sections of the decision are divided into two parts: a theoretical con-
sideration of the essence of this concept and an examination of whether the premise
of antitrust intervention is applicable to the case at hand. Of the 15 decisions issued,
13 were prepared according to a previously adopted template. In terms of the gen-
eral analysis of the concept of public interest, a total of four models were used.

The decisions of the President of the OCCP - Bydgoszcz Branch clarify the con-
cept of public interest through numerous references to judgments of the Court of
Competition and Consumer Protection and the Supreme Court. In this way, the le-
gal justifications for the decisions reflect the trends seen in case law. One issue that
the judiciary has often attempted to resolve has been the question of understanding
the public interest as a prerequisite for antitrust intervention. A kind of summa-
ry of the views in this regard was the Supreme Court’s judgment of 5 June 2008,
which discussed two opposing lines of jurisprudence.’> According to the first one,
referred to as the quantitative approach, “a violation of the public interest occurs
when a «broader circle of market participants» and not just a single entity has been
affected by the effects of illegal actions, or when these actions have caused other
adverse phenomena in the market.”'¢ The second line of jurisprudence, on the other
hand, “equates the public interest with the infringement of competition or causing
(the possibility of causing) adverse effects on the market” The Supreme Court fully
shared the position representing the qualitative approach, emphasising that “the

15 Ruling of the Supreme Court of 5 June 2008, III SK 40/07, LEX no. 479320 with case law cited therein.
16 The Court here quotes the Ruling of Supreme Court of 27 August 2003, CKN 527/01, LEX no. 137525.
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existence of a public interest should be assessed through a broader view, taking into
account the totality of the negative effects of actions in a particular market”

The largest group of the decisions reviewed, five on price agreements and one on
collusive bidding, stressed that the law does not address the protection of individual
claims, and that the basis for applying its provisions is to determine whether there
has been a violation of the public interest designated by the Act’s provisions, not
the interest of an individual or group. Reference was also made to a Supreme Court
ruling of 27 August 2003, referring to the effects of prohibited activities affecting
a wider range of market participants, as well as causing other adverse phenomena.
This ruling was identified in the 2008 judgment cited above as representing the first
line of jurisprudence, which would fit in with the quantitative approach. However,
this approach was not adopted in its pure form. The arguments were supplemented
with references to rulings, which are now cited as an example of a qualitative ap-
proach. The decisions described further cite, namely, the judgment of the Court of
Competition and Consumer Protection of 21 March 2005, in which the protection
of the public interest is equated with “the existence and development of competi-
tion in all relevant markets,” and intended, in the opinion of the Supreme Court,
to represent a qualitative approach.” Following the distinction between the lines
of jurisprudence indicated in the 2008 judgment, it would be reasonable to assume
that the Bydgoszcz Branch takes a mixed position and applies both the quantitative
and qualitative approach. However, it does not seem to treat the described lines of
jurisprudence as contradictory. One must agree with Konrad Kohutek, who points
out that there are grounds for even seeing them as similar to each other. Both lines
of jurisprudence allow a finding of a violation of the public interest in the event that
the practices of entrepreneurs cause other adverse phenomena or effects; it is just
that the second line does not emphasize the quantitative criterion.'® A similar view
was expressed by Tadeusz Skoczny, who counts among the rulings demonstrating
the quantitative approach only those that directly refer to the number of market
participants harmed by practices prohibited by the law, without reference to other
criteria for determining the violation of the public interest."” Thus, it should be
assumed that, in the judgment in question, the Supreme Court insufficiently sepa-
rated the lines of case law presented, and their common features cause uncertainty
about the position taken in the decision being drawn up.

17 Judgment of Court of Competition and Consumer Protection of 21 March 2005, XVII AmA 16/04.

18 K. Kohutek, in: K. Kohutek, M. Sieradzka, Ustawa o ochronie konkurencji i konsumentéw. Komentarz,
Warszawa 2014, Commentary on Article 1, pp. 58-59.

19 T. Skoczny, in: Ustawa o ochronie konkurencji i konsumentéw. Komentarz, ed. T. Skoczny, Commen-
tary on Article 1, theses 48-55.

STUDIA PRAWNICZE KUL 3(95) 2023



Public interest and competition-restricting agreements in the jurisprudential practice

Other decisions issued by the President of the OCCP - Branch in Bydgoszcz do
not raise questions of this kind. The elaborate analysis of the concept of public inter-
est presented in them clearly indicates a qualitative approach. Accordingly, “the good
protected under the provisions of the law is the public interest in ensuring proper con-
ditions for the functioning of competition and ensuring the protection of the interests
of entrepreneurs and consumers as institutional, collective phenomena. The purpose of
the law is not to protect the private interest of either the entrepreneur or the consum-
er.® The differences in the ruling practice of the Bydgoszcz Branch are not related to the
dates of the decisions. It should be assumed that the President of the OCCP - Bydgoszcz
Branch has advocated the qualitative approach since the beginning of the application
of the provisions of the Act, but at times his arguments are brief and consist only of
quoting a passage from a Supreme Court judgment on “the action of an entrepreneur
causing other adverse phenomena in the market’ without providing commentary. The
2008 Supreme Court ruling determined the victory of the qualitative approach and the
widespread application of public interest interpretations in accordance with the second
line of jurisprudence. Subsequently, this position was not questioned, as evidenced by
two decisions of the President of the OCCP - Branch in Bydgoszcz issued in 2020,
which completely ignored the consideration of the interests or claims of the individual
and a broader circle of participants affected by the practice. It was explicitly pointed
out that “from the point of view of the admissibility of the application of the Act on
Competition and Consumer Protection, the number of entities affected by a restrictive
practice is irrelevant, as it is sufficient that the behaviour of the entrepreneur exhausts
the characteristics of an anti-competitive practice”

The legal justifications of decisions relating to the interpretation of the concept
of public interest do not cite doctrinal views, nor does the President of the OCCP -
Bydgoszcz Branch present his own assessment of the issue. Resolutions in this re-
gard are based entirely on case law, with the position presented being in accordance
with the views prevailing therein.

4. Public interest as a premise for antitrust intervention in a case

The public interest takes on the form of a general clause referring to extra-legal
rules and assessments. This allows the President of the OCCP to make decisions

20 Decisions of the President of the OCCP of 5 December 2011, RBG-21/2011 and of 7 December 2011,
RBG-23/2011.
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based on a specific state of fact and with reference to the current normative state.
Both in the Presidents decisions and in the literature, the judgments of the Anti-
trust Court are repeatedly cited, pointing out that the concept of public interest is
not fixed and uniform, and in each case it should be determined and defined in
detail.* The public interest needs to be continuously defined according to chang-
ing violations of antitrust law norms.” This view, which is otherwise correct and
follows from the assumption that it is impossible and inexpedient to formulate an
immutable abstract definition of public interest, does not accord with the juris-
prudential practice of the President of the OCCP - Branch in Bydgoszcz. In the
detailed sections of the legal justifications of the decisions under review, following
the section on general considerations of the essence of the public interest, findings
are made on the violation of the public interest in a specific case. It might seem
that the need to take into account the specifics of a particular case would make
the findings individual in nature. Meanwhile, these parts of justifications are also
prepared according to accepted templates. This is because there seems to be one
model of justification for each type of competition-restricting agreement or one
type of case. One of these models was used in cases of violations of the prohibi-
tion on agreements that restrict market access, while another was used in situations
where vertical price agreements were made regarding the distribution system for
goods and the setting of their resale prices. In addition, identical justifications have
been applied to cases similar in subject matter. In cases involving price agreements
between entrepreneurs operating in the taxi passenger transport market, as well
as agreements restricting access to the funeral services market, the differences be-
tween the justifications were found only in the names of the entities involved in the
agreement. The reasoning contained in the detailed part of the justifications, which
is repeated in the case of subsequent cases and applied in the decisions issued in
them, is necessarily also of a general nature. It is pointed out that the type of agree-
ment at issue in this case is one of the grave violations of antitrust law and its effects
are detrimental and lead to distortions in the market. The negative consequences of
banned practices for other entrepreneurs in the market and for consumers are also
described. The use of the same wording, or even whole sections of the justifications
of one decision in subsequent decisions, demonstrates that the public interest is not
established and defined in detail in every case.

21 See, among others, Judgment of the Antitrust Court of: 22 May 2002, XVII Ama 53/01; 4 July 2002,
XVII Ama 108/00 and 23 October 2002, XVII AmA 133/01.

22 C. Banasinski, Powstanie, podstawy prawne, zakres i cele prawa antymonopolowego, in: Polskie prawo
antymonopolowe. Zarys wyktadu, ed. C. Banasinski, Warszawa 2018, p. 41.
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In the course of antitrust proceedings, the analysis of a given entrepreneurial
practice in terms of the violation of the public interest appears to be purely a for-
mality. Each decision carves out a section of the legal reasoning devoted to this issue,
but a closer examination of their content leads to the idea that a violation of one of
the competition rules set forth in Article 6 (1) of the Act automatically implies the
condition of violation of the public interest. In light of the systemic and linguistic
interpretation of Article 1 (1) of the Act, antitrust intervention is permissible upon
the combined fulfilment of two conditions: violation of one of the statutory prohi-
bitions and violation of the public interest.”” If the opposite were adopted, i.e. that
failure to comply with statutory norms would be synonymous with a violation of
the public interest, the legal regulation of Article 1 (1) of the Act would be point-
less.?* In practice, therefore, the obligation to examine both of these prerequisites is
fulfilled by referring to them in the legal justification for the decision, but attention
is paid primarily to examining the fulfilment of the first one. The scale of the use of
template legal justifications for decisions leads to the conclusion that in the practice
of the Bydgoszcz Branch of the OCCP, the public interest performs primarily a ju-
risdictional function. Assessment of competition-restricting agreements in terms
of the violation of the public interest is made only at the stage of deciding whether
it is justified to initiate antitrust proceedings. Once it is determined that there are
no obstacles to it, the proceedings then move on to examining violations of the pro-
hibition on restrictive agreements. The function of evaluating the public interest® is
not taken into account and it is assumed that since its application was found at the
beginning of the proceedings, it continues and is contained in the decision made.*

When analysing the application of the public interest as a premise for antitrust
intervention in the jurisprudential practice of the Bydgoszcz Branch of the OCCP,
one should take into account not only decisions recognising the behaviour of an
entrepreneur as a practice restricting competition, but also otherwise ending the
proceedings. Determination in the course of the proceedings of the absence of

23 K. Kohutek, in: Ustawa o ochronie..., Commentary on Article 1, p. 57.

24 P. Korycinska-Rzadca, Ochrona tajemnic strony postepowania antymonopolowego w sprawach praktyk
ograniczajgcych konkurencje, Warszawa 2020 [Legalis database], Chapter I'§ 3.

25 The evaluative function of the public interest means that it is an instrument for determining the ac-
tual scope of the provisions of the Act on Competition and Consumer Protection as an act from the
sphere of public law. This allows to define the goals of competition protection and build its axiology,
M. Bernatt, A. Jurkowska-Gomutka, T. Skoczny, Podstawy i zakres..., pp. 738-743; also R. Blicharz,
K. Horubski, M. Pawelczyk, Prawo konkurencji w systemie publicznego prawa gospodarczego, in: Sys-
tem Prawa Administracyjnego, vol. 8B. Publiczne prawo gospodarcze, eds. R. Hauser, Z. Niewiadomski,
A. Wrébel, Warszawa 2018, p. 683.

26 M. Bernatt, A. Jurkowska-Gomulka, T. Skoczny, Podstawy i zakres..., pp. 738-739.
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a violation of the public interest would be synonymous to the necessity of issuing
a decision to discontinue the proceedings on the basis of Article 105 of the Code of
Administrative Procedure.?” Such a case, however, did not occur, since “none of the
antitrust proceedings in the field of restrictive practices conducted by the Branch
of the OCCP in Bydgoszcz has been discontinued.”” This confirms the conclusion
reached above about treating the premise of a finding of a violation of the public
interest as a formality and prejudging the nature of a violation of Article 6 (1) of the
Act. In addition, this can be evidenced by the fact that 44 antitrust investigations®
(including the abuse of a dominant position) were initiated during the effective pe-
riod of the Act, and the number of decisions made in these cases finding violations
of the Act is higher. This means that most or all of the investigations lead to the ini-
tiation of antitrust proceedings, each of which is concluded by a decision declaring
the practice to be restrictive of competition.

5. Judicial review of the decisions of the President of the OCCP -
Bydgoszcz Branch

Decisions issued by the President of the OCCP, concluding the proceedings before
him, are administrative in nature. They can be reviewed on appeal before the Court
of Competition and Consumer Protection. Entrusting substantive control of the
antitrust authority (i.e., a public administration body) to a public court is an ex-
pression of judicialisation, but also provides an argument for considering proceed-
ings before the President of the OCCP as hybrid proceedings.*

Appeals against the decisions of the President of the Office of Competition
and Consumer Protection - Bydgoszcz Branch in cases of competition-restricting
agreements were filed in 11 cases (out of 15 antitrust proceedings). So far, verdicts
have been reached in eight cases. In two cases, orders have been issued dismissing
the appeal, and in one case the trial is still pending. The Court of Competition
and Consumer Protection has decided to dismiss the appeals seven times, thereby

27 Code of Administrative Procedure of 14 June 1960, consolidated text: Journal of Laws 2022 item 2000
as amended.

28 Information from the Legal Department of the Office of Competition and Consumer Protection dated
13 December 2022, obtained through access to public information.

29 Ibidem.

30 R.R. Wasilewski, Postgpowanie dowodowe przed Prezesem Urzedu Ochrony Konkurencji i Konsu-
mentéw, Warszawa 2020 [Legalis database], Chapter VI, point 3.
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upholding previous decisions. The verdicts were later upheld by the Court of Ap-
peal in Warsaw. This means that the violation of public interest in these cases was
not challenged. Finding its absence would be synonymous to failing to meet one
of the prerequisites for antitrust intervention and would require revocation of the
decision. Only one justification of the verdict included discussion of the public
interest.’ In his appeal, the entrepreneur raised the charge of “issuing the deci-
sion against the public interest and the legitimate interest of citizens,” and there-
fore the Court had to address it. In his view, competition should be understood
broadly as “the process of market competition among independent entrepreneurs
also competing for access to cheaper and better means of production.” Enlarging
farms, increasing acreage translates into increased opportunities for development
and improved product quality, hence the tender for the sale of agricultural property
can be a “competitive battlefield of entrepreneurs to acquire such a measure. These
opportunities should not be limited by agreements between entrepreneurs involved
in collusive bidding that put competitors not involved in the collusion at a disad-
vantage.” The court concluded its analysis by stating that “the violated public inter-
est consisted in ensuring proper conditions for the operation of the land market”

In one case, the Court of Competition and Consumer Protection overturned the
decision of the President of the OCCP in its entirety, and this ruling was upheld by
the Court of Appeal in Warsaw.*> However, this did not follow from finding that no
public interest was involved. Instead, it was mentioned as a side note to the consid-
eration of the possibility of attributing the status of competitors to entrepreneurs.
The court referred to the frequently cited, including in the literature, decision of the
Supreme Court of 21 June 2013, according to which the premise of public interest
has a corrective function. It allows the court hearing an appeal against a decision to
verify the advisability of antitrust intervention in a particular case. It also allows an
assessment of the justification of the measures applied, including fines, providing
a benchmark for the limits of the OCCP President’s discretion in exercising this
power.*

The analysis of the content of court rulings in antitrust proceedings conducted by
the President of the OCCP - Bydgoszcz Branch leads to the conclusion that his as-
sessment of the premise of public interest is correct and does not raise any objections.

31 Judgment of the Court of Competition and Consumer Protection of 28 May 2015, XVII AmA 21/14.

32 Judgment of the Court of Competition and Consumer Protection of 27 March 2015, XVII AmA 82/12
and Judgments of the Court of Appeal in Warsaw of 6 December 2016, VI Aca 969/15 and of 23 Jan-
uary 2019, VII Aga 1408/18.

33 Decision of Supreme Court of 21 June 2013, IIT SK 56/12, LEX no. 1341693. See also: E. Stefariska, in: Sys-
tem Postgpowania Cywilnego, vol. 6. Postgpowania odrebne, ed. A. Machnikowska, Warszawa 2022, p. 506.
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6. The concept of public interest in the jurisprudential practice of other
OCCP Branches

Conclusions drawn from the analysis of the rulings of the President of the OCCP
Branch in Bydgoszcz need to be verified. For this purpose, 219 decisions issued
in other Branches during the effective period of the Act of 16 February 2007 were
examined. Most of them, as many as 115, concerned the fixing of prices and the
agreement of other conditions for the purchase or sale of goods (price agreements
as defined in Article 6 (1) (1) of the Act). 84 decisions were issued in cases of agree-
ment on the terms of bids submitted in tenders (tender collusion under Article 6 (1)
(7) of the Act), while the other cases regulated by Article 6 (1) of the Act appeared
sporadically in the decisions of the President of the OCCP: there were 9 cases of
market sharing agreements, 5 cases of agreements restricting access to the market,
and 3 agreements specified in point 2 of Article 6 (1) of the Act.**

An analysis of the rulings of the President of the OCCP issued in Branches in
the rest of the country confirmed the findings of the study of the practices of the
Bydgoszcz Branch. Attention is drawn in particular to the high repetition of legal
justifications for decisions in the part related to public interest. The President of the
OCCP relies in these cases on case law and cites entire excerpts from judgments
of the CCCP, the Courts of Appeal and the Supreme Court.* The differences arise
only from the selection of rulings. References to the views of representatives of sci-
ence are rare, namely they appeared in 38 decisions. Also, the detailed part of the
justifications, by design devoted to examining the violation of the public interest in
a specific case, is not individual. More detailed considerations in this regard can be
found in the eight decisions that found violations of Article 6 (1) of the Act (without
specifying a point in that paragraph). Since these cases do not match with the cata-
logue provided by the legislator, the President of the OCCP was obliged to explain
how the entrepreneur’s behaviour violates the Act. Thus, it is reasonable to conclude
that the analysis of a given entrepreneurial practice in terms of violation of the pub-
lic interest appears to be purely a formality. This phenomenon has been particularly
evident in recent years. The examination of the public interest is shorter and more
general compared to the justifications for decisions issued in the first years after the

34 The charges in some decisions were based on two or more legal bases.

35 The most frequently cited Judgments are Supreme Court Rulings of: 5 June 2008, IIT SK 40/07,
OSNAPiUS 2009, no. 19-20, item 272; 29 May 2001, I CKN 1217/98, OSNC 2000, no. 1, item 13;
16 October 2008, III SK 2/08, LEX no. 599553; 24 July 2003, I CKN 496/01, Legalis no. 65610 and
Judgment of the Court of Competition and Consumer Protection of 27 June 2011, XVII AmA 92/00
and others.
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enactment of the 2007 Act. Excerpts from court decisions are still used, but in most
cases they are no longer accurately indicated in footnotes.

It can be concluded that the way of interpreting the concept of public interest
as applied by the President of the OCCP - Bydgoszcz Branch does not differ from
that adopted by other Branches. The jurisprudential practice of the President of the
OCCEP in this regard is consistent.

Conclusion

The concept of public interest occupies a prominent place in competition law, jus-
tifying the OCCP President’s authoritative interference in economic relations and
setting limits on the behaviour of entrepreneurs. An examination of the rulings of
the President of the OCCP Branch in Bydgoszcz made it possible to determine that
the interpretation of this concept is not carried out through independently made
considerations or references to the rich literature on the subject. The views of the
doctrine are not reflected in the decisions issued, which means that there is a sep-
aration between practice and theoretical analysis. The concept of public interest,
on the other hand, is clarified by numerous references to judgments of the Court
of Competition and Consumer Protection and the Supreme Court. Thus, based on
case law, it is assumed that the public interest consists in ensuring proper condi-
tions for the functioning of competition and ensuring the protection of the inter-
ests of entrepreneurs and consumers as institutional, collective phenomena. At the
same time, it is stressed that the public interest should be determined and defined
in detail in each case. This contradicts the content of the legal justifications con-
tained in the decisions. Explanations of what constitutes a violation of the public
interest by a particular practice are based on repeated patterns, both in the general
justification part and in the case-specific part, where a single model of justification
seems to apply for each type of restrictive agreement or one type of case. This leads
to the conclusion that despite the formal examination of the admissibility of anti-
trust intervention in each case, the efforts of the President of the OCCP are focused
on demonstrating that the entrepreneurs have concluded a competition-restricting
agreement in violation of Article 6 (1) of the Act. Assessment of these practices in
terms of the violation of public interest is made only at the stage of deciding wheth-
er it is justified to initiate antitrust proceedings. This means that public interest
serves primarily a jurisdictional function.
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