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The normative significance of the valuation report
in light of the resolution on disposing of real estate
under a“premises in exchange for land” settlement
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Summary: With effect from 1 April 2021, the Act of 16 December 2020 on Disposing of Real Estate under
a“Premises in Exchange for Land” Settlement entered into force. This act introduced a new model of trading in
real estate owned by communes and districts, which allows for a non-monetary settlement of part of the trans-
action. Article 4 (1) of the act identifies the first step necessary to manage local government'’s real estate, which
involves adopting a resolution by the competent constituting body on disposing of real estate under a “prem-
ises in exchange for land” settlement. However, crucial for the present study is paragraph 2 of the said article.
According to this provision, a draft resolution specifying the rules for disposing of real estate under a“premises
in exchange for land” settlement shall include a valuation report determining the value of such real estate,
drawn up by a property valuator not earlier than three months before submitting this draft resolution to the
council. In the author’s opinion, two research problems are associated with the current content of Article 4 (2),
pertaining to 1) the impact of the validity period and purpose of the valuation report on the defectiveness of
the resolution; 2) the consequences of integrating the valuation report with the content of the draft resolution
that lays down rules on disposing of real estate under a “premises in exchange for land” settlement in terms of
copyright matters. The dogmatic method was used during the research.

Key words: premises in exchange for land, resolution on disposing of real estate, valuation report

Streszczenie: Z dniem 1 kwietnia 2021 r. weszta w zycie ustawa z dnia 16 grudnia 2020 r. o zbywaniu nieru-
chomosci z rozliczeniem,lokal za grunt”. Akt ten wprowadzit nowy model obrotu nieruchomosciami stanowia-
cymi wtasnos¢ gminy oraz powiatu, ktéry pozwala na niepieniezne rozliczenie czesci dokonywanej transakgji.
W ust. 1 art. 4 tej ustawy wskazano pierwszy etap niezbedny do zagospodarowania nieruchomoscia samorza-
dowa, ktérym jest podjecie przez wiasciwy organ stanowigcy uchwaty o zbyciu nieruchomosci z rozliczeniem
Jokal za grunt” Kluczowy dla niniejszego studium jest jednak ust. 2 tego artykutu. Jak stanowi ten przepis,
do projektu uchwaty okreslajacej zasady zbywania nieruchomosci z rozliczeniem ,lokal za grunt” dotacza sie
operat szacunkowy okreslajacy wartos¢ tej nieruchomosci, sporzadzony przez rzeczoznawce majatkowego
nie wczesdniej niz na trzy miesigce przed dniem przedtozenia radzie tego projektu uchwaty. W ocenie autora,
z obecnej tredci art. 4 ust. 2 wynikajg dwa problemy badawcze dotyczace: 1) wptywu okresu i celu sporzadze-
nia operatu szacunkowego na wadliwos¢ uchwaty; 2) prawnoautorskich konsekwencji zintegrowania operatu
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szacunkowego z trescia projektu uchwaty okreslajacej zasady zbywania nieruchomosci z rozliczeniem ,lokal za
grunt”. Na potrzeby przeprowadzonych badan postuzono sie metoda dogmatyczna.

Stowa kluczowe: lokal za grunt, uchwata o zbyciu nieruchomosci, operat szacunkowy

Pesiome: C 1 anpensa 2021 roaa BCTynun B cuiy 3akoH oT 16 aekabpa 2020 roga o6 oTuyKaeHUn HeABMXKM-
MOCTU B MopsfKe pacyeTa «noMelleHne B 06MeH Ha 3emiio». [laHHbI 3aKOH BBeJT HOBYIO MOfeNb peannsa-
LN HEABVKUMOCTI, HaXoAALeNncsa B COOCTBEHHOCTN FMUHbI MW MOBATA, KOTOPas MO3BOMAET OCYLeCTBAATL
HefleHeXHble pacyeTbl MO YacTU OCYLLEeCTBAAEMO CAenKN. B nyHKTe 1 cTaTby 4 JaHHOrO 3aKOHa yKasaH nep-
Bbli1 3Tarn, HEOOXOAUMbI A1 YIPaBEHVs UMYLLECTBOM MECTHbIX OPraHOB BIACTU — MPUHATUE KOMMETEHTHbIM
yUpeanTenbHbIM OPraHOM peLleHnsa 06 OTUYXKAEHUM UMYLLECTBa B MOPAAKE pacyeTa «rnomeLieHrie B 06MeH
Ha 3emnio». OfHaKO ANA AaHHOrO NCCNeA0BaHUA MPUHLUMNANBHO BaXKHbIM ABAAETCA MYHKT 2 AAHHOW CTaTbW.
CornacHo 3TOMy MOJIOXKEHNIO, K MPOEKTY PeLLeHWs, yCTaHaBIMBAlOLWEMY NpaBuia OTYYXAEHUA HeABMKMOTO
MMyLLECTBa B NOPAJKe pacyeTa «noMelleHne B 0OOMEH Ha 3eMITio», AOSKeH OblTb MPUIOXKeH oTYeT 06 oLeHKe
00ObeKTa OLEHKM, onpefenAoLuii CTOMMOCTb TaKOro UMYLLLECTBA, COCTAB/IEHHbIN OLIEHLMKOM MMYLIECTBA He
paHee ueMm 3a TpU MecsiLa [0 AaTbl BHECEHUA JAHHOTO NPOoeKTa pelleHus B CoBeT. [10 MHEeHUIo aBTOpa, 13 Hbl-
HeLUHero cofepaHna CcTatbi 4 (2) BbITeKaloT fBe UCCIefoBaTeNbCKMe Npobnembl, Kacawowmecs: 1) BAMAHWA
neproaa 1 Lenn CoCTaBeHNsa oTyeTa 06 oLeHKe Ha AedeKTHOCTb peLleHNs; 2) MpaBoyCTaHABNNBAOLMUX NO-
CNeACTBUI MHTerpaumm otyeTa 06 oLeHKe 06beKTa OLEHKM U COAepKaHsA NPoeKTa peLLeHns, onpeaensioLle-
ro MPUHLMMbI OTYYXXAEHNA HEABMXKMMOCTI B MOPAAKE pacyeTa «nomelleHne B 06MeH Ha 3emntoy. na uenei
NpoBefeHHOro NCCIEA0BaHMA NCMOJb30BaNCA JOrMaTUYECKN MeTop,.

KnioueBble cnioBa: nomelleHne B 0OMeH Ha 3eMio, peLleHne 06 OTUYKAEHNN HEeABUXUMOCTY, OTYET 06 oLeHKe
06beKTa OLieHKM

Pe3stome: 1 KBiTHA 2021 poKy HabyB UMHHOCTI 3aKoH Bif 16 rpyaHA 2020 poKy NPo NPoAax HePYXOMOro MaiHa
3 Po3paxyHKOM “NpuMiLLieHHA 3a 3emsi0”. LIuM 3aKOHOM 3anpoBajkeHO HOBY MOAEeNb TOPriBAi HEPYXOMICTIO,
L0 HaNEeXUTb FPOMaji Ta PalioHy, AKa AO3BOMAE 3AiNCHIOBAT HEMPOLLOBI PO3PaXYHKMN YaCTUHM NPOBOLMKEHOT
TpaHcaKLil. Y n 1 cT. 4 uboro » 3aKoHy 6yno BKa3aHO Ha NepLuUnii eTar, HeobXiAHWIA ANA MPaBUIBHOIO OCBOEHHSA
HepyXomoro mMalHa MiCLIeBOro caMmoBpAfyBaHHA, AKUM € NMPUNHATTA YNOBHOBaXXEHVIM OPraHOM pilleHHA Npo
NPOoAax HePYXOMOro MaiHa i3 po3paxyHKOM “NpuMiLLieHHA 3a 3emnio”. OfHaK K/Tl0YOBIM MOMEHTOM ANA LibOro
JocnigkeHHA € naparpad 2 uiei cTaTTi. 3rigHO 3 LM 3aKOHOM, IO MPOEKTY MNOCTAHOBM, LLO BU3HAYa€ NpaBuna
nNpoAaxy HePyXoMoro MaiHa i3 po3paxyHKoOM “NpuMILLIEHHA 3a 3eMI0”, 4OJAETLCA 3BIT NPO OLiHKY BapTOCTi
HepyxoMOro MarnHa, CKnafeHuii OLiHIoBa4YeM He paHille, HiX 3a TPy MicALi O fHA BHECEHHA LIbOro MPOEKTY
pilleHHA Ha po3rnag pafoto. Ha fymKy aBTopa, i3 AiiCHOr0 3MiCTY CT. 4 po3Ain 2 BUHUKalOTb ABi Npobnemu fo-
cnigkeHHA: 1) BIMB NepioAy Ta METU CKNafiaHHA 3BiTy NPO OLIHKY Ha fledeKTHICTb pilleHHs; 2) lopUANYHOAB-
TOPCbKi HaCNiAKM iHTerpauii 3BiTy Npo OLiHKY A0 3MiCTy MPOEKTY MOCTaHOBM, LLO BU3HAYaAE NMPUHLMNM NPOAAXKY
HepyXoMOro MaliHa 3 po3paxyHKoM “NMpuMiLLleHHsA 3a 3emnito”. [1nA LOCATHeHHA Linei faHoro JocnigKeHHA 6yno
ABTOPOM BMKOPMCTAHO JOrMaTUYHWUIA MeTop.

KniouoBi cnoBa: npumilLeHHsA 3a 3eM1t0, 3aKOH NMPO NPOJaX HEPYXOMOTO MaliHa, 3BiT MPO OLLHKY MallHa

Introduction

On 1 April 2021, the Act of 16 December 2020 on Disposing of Real Estate under
a “Premises in Exchange for Land” Settlement (hereinafter: PFL Act) came into ef-
fect.! This legal act undoubtedly introduced a new model of trading in real estate

1 Consolidated text: Journal of Laws [Dziennik Ustaw] 2023 item 1525.
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owned by communes and districts and real estate that constitutes their resources.

Contrary to rules on trading in real estate stemming from the Act of 21 August

1997 on Real Estate Management (REM),” the new model of disposing of real estate

allows the sale of real estate from communal or district real estate resources with

the inclusion in the price of this real estate of the price of premises and buildings
transferred by the real estate buyer to the commune or district. This innovative ap-
proach to cashless settlements of all or part of the price of sale of self-government
real estate required the creation of an additional procedure which would provide

a basis to shape the future content of the contract of sale for such real estate. Only

in this way is the commune or the district able to model the sale relationship so that

a cash payment is due only on the difference between the price of the real estate ob-

tained through a public tender and the price of premises or buildings that the buyer

(investor) commits to transfer to the commune or the district as part of a “premises

in exchange for land” settlement. Hence, Article 4 (1) identifies the first step neces-

sary to manage local governments’ real estate, which involves adopting a resolution
on disposing of real estate under a “premises in exchange for land” settlement. Pur-
suant to that provision, such a resolution shall be adopted by the following organs:

1) the commune council - for real estate from that commune’s real estate resour-
ces, pursuant to Article 18 (2) (9) (a) of the Commune Self-Government Law of
8 March 1990 (hereinafter CSGL);?

2) the district council - for real estate from that district’s real estate resources, pur-
suant to Article (12) (8) (a) of the District Self-Government Law of 5 June 1998
(hereinafter: DSGL).

However, the key to this publication is Article 4 (2) of the PFL Act, stipulat-
ing that “The draft resolution specifying rules for disposing of real estate under
a ‘premises in exchange for land’ settlement, hereinafter ‘real estate disposal res-
olution, shall include a valuation report that specifies the value of this real estate
drawn up by a property valuator not earlier than three months before the date of
submitting this draft resolution to the council referred to in subsection 1.” The act
drafters believed, and expressed it in the explanatory memorandum,’ that attaching
the real estate valuation - carried out by a property valuator not earlier than three
months before the date of submitting the draft resolution to the commune coun-
cil - is justified for two reasons, which must also be invoked directly:

Consolidated text: Journal of Laws 2023 item 2029 as amended.
Consolidated text: Journal of Laws 2023 item 1688 as amended.
Consolidated text: Journal of Laws 2023 item 573 as amended.
https://www.sejm.gov.pl/Sejm9.nsf/druk.xsp?nr=766 [access: 3.11.2023].
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1) based on, inter alia, the presented valuation, the commune council shall set the

price for 1 square metre of the usable surface for premises or buildings that will
be given by the investor to the commune in the future as part of a “premises in
exchange for land” settlement; this price is reflected in the content of the reso-
lution and is applied in further settlement between the commune and the real
estate buyer;

2) the limitation of validity of this real estate valuation procedure to three months

before the date of bringing the draft before the commune council, laid down in
this procedure with regard to general rules stipulated in provisions on real estate
management, also results from the adopted model of settlement between parties
to the contract of sale of the real estate (this valuation is, as has already been
signalled before, one of the factors that affect the arrangements for the price of
1 square metre of the usable surface of premises and a building subject to the
“premises for land settlement’, in effect under the public tender and in the enti-
re period of cooperation between the commune and the investor; additionally,
it is a basis to set the starting price of the real estate transferred in the public
tender).®

The author of this article believes that the assumptions presented in Article 4 (2)

of the PFL Act have not been subsequently expressed in the normative content of

this provision. It may be added, as will be presented later in this paper, that the cur-

rent content of Article 4 (2) creates two research problems pertaining to:
1) the impact of the validity period and purpose of the valuation report on the act’s

defectiveness;

2) the consequences of integrating the valuation report with the content of the

draft resolution that lays down rules on disposing of real estate under a “premi-
ses in exchange for land” settlement and its copyright subject matter.

1. Significance of the valuation report to the resolution adoption
procedure that takes into consideration rules on disposing of real estate
under a“premises in exchange for land” settlement

One must first turn to the linguistic wording of Article 4 (2) of the PFL Act from the
perspective of § 6, § 8, § 29 and § 154 of the Regulation of the Council of Ministers

6

Ibidem, p. 12.
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of 20 June 2002 on “Legislative Technique” (hereinafter: LT).” Two assumptions

crucial to further discussion result from the provision analysed:
1) the valuation report that specifies the value of real estate drafted by a valuator

shall be attached to the draft resolution on rules of disposing of real estate under
a “premises in exchange for land” settlement;

2) the real estate value specification must be done by a property valuator not earlier

than 3 months before the date on which the said draft resolution is submitted to
a competent decision-making authority.
The first assumption means that one needs to answer the question of what role

will the document prepared by the valuator play in the content of this act (resolu-
tion). Pursuant to LT, legal acts, regardless of their rank (§ 143 or § 141), should
be worded so that they clearly and precisely express the legislator’s intentions to
the addressees of these norms (§ 6). Moreover, the drafters must use correct lin-
guistic expressions in their basic and universally accepted meaning (§ 8 (1)). The
term “attach” means to add a thing to another thing® and cause a thing to become
larger by adding a certain element to it.” It is additionally pointed out here that the
valuation report is a key element especially from the perspective of Article 4 (11)
of the PFL Act, since the total price of premises and buildings allocated for transfer
by the investor to the commune or district as part of a “premises in exchange for

land” settlement cannot be higher than the value of the real estate which the reso-

lution concerns, specified in the valuation report attached to the draft act. Also, one
cannot avoid Article 6 (3) of the PFL Act either, pursuant to which the competent
authority specifies the starting price of the real estate disposed of in the public ten-
der as not lower than the value of this real estate specified in the valuation report
attached to the draft resolution on disposing of the real estate. It needs to be stated
in this context that this valuation report not only supplements the content of the
resolution but also confirms the validity of solutions specified by this resolution. In
this sense, the valuation report will constitute an attachment to the legal act within
the meaning of § 29 of LT with all related implications. This conclusion also con-
firms a completely different approach to the valuation report in the REM, in which
the legislator does not propose a similar method of using the valuation report as
one of the elements of acts issued by executive and law-giving authorities, under
their competence. In light of Article 67 of the REM, the value of the real estate
resulting from the valuation report is the main criterion for setting the real estate’s

Consolidated text: Journal of Laws 2016 item 283.
https://sjp.pwn.pl/sjp/dolaczyc;2453200.html [access: 3.11.2023].
https://wsjp.pl/haslo/podglad/2788/dolaczyc/3915395/do-akt [access: 3.11.2023].
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price, which, as a rule,'’ should not be lower than its value. Moreover, the analysed
construction of “attaching” the valuation report to the normative act of a compe-
tent authority was not applied during a similar procedure in its model, that is the
non-tender sale of real estate at a discount (Article 68 (1) of the REM). A competent
authority may give a discount on the set price not lower than its value (Article 67 (3)
of the REM), based on a governor’s ordinance or a resolution of the council or as-
sembly. Apart from this, such a legal act will specity, in particular, the conditions for
granting discounts and percentage rates. In turn, the absence of a clear reference to
the use of a valuation report during the resolution-making procedure under REM
in no way compromises its rank and significance for maintaining correctness when
disposing of the commune’s real estate.

The second assumption involves the valuation report having to meet a specific
deadline. Pursuant to 4 (2) of the PFL Act, the valuation report should be pre-
pared by a certified expert valuator, not earlier than three months before the date
of submitting the draft of the analysed resolution to the competent decision-mak-
ing authority. Special focus must be given to the fact that this timeframe will not
be very significant at the time of adopting a relevant resolution. Such a solution
must be given credit because it aptly accounts for the circumstances on which the
executive authority has no impact, that is how the commune’s decision-making au-
thority is organised and donated to. In cases for the legality of these resolutions,
especially those pending before a governor, the moment of submitting the draft
resolution will be crucial even though a considerable amount of time may pass
between that moment and the moment of adopting that resolution. Practical prob-
lems that may arise here are associated with rules on the validity of the valuation
report under REM, which, pursuant to Article 1 (2) of the PFL Act will be applied
in unregulated cases. This is why, contrary to the explanatory memorandum to the
PFL Act referred to before, one needs to emphasise that this provision only points
to the obligation of a specific validity of such a report and its being able to be used
in this procedure not to its validity because this question results from provisions
of the REM. Pursuant to Article 156 (3) of the REM, the valuation report may be,
as a rule, used for the purpose for which it was created within 12 months from the
date of its creation. It also needs to be taken into account that to set the price under
Article 67 (1) and (2), the executive authority must also rely on the value of this real
estate, which is confirmed by the valuation report. It is worth pointing out that after

10 Exceptions to this assumption include a discount on the selling price (Article 68 of the REM) and the
starting price for the second tender (not lower than 50% of the value, Article 67 (2) (2) of the REM)
and negotiations with the buyer (not lower than 40% of the value, Article 67 (2) (4) REM).
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those 12 months from the date of making the report, its further use is possible if
a property valuator confirms that document’s validity within the next 12 months of
this confirmation. Naturally, all of this is on the condition that legal determinants
or factors referred to in Article 154 of the REM have not changed. Therefore, it is
vital to adhere to the maximum 24-month period for carrying out the entire proce-
dure counted from the date of drafting the valuation report, to the adoption of the
resolution that lays down rules for disposing of the real estate under a “premises in
exchange for land” settlement, until the date of signing of a contract that transfers
the ownership of the real estate under the “premises in exchange for land” scheme.
One can use, analogically, the robust achievements of administrative courts in rul-
ings on cases where the valuation report constitutes evidence detrimental to the
settlement of the case in both instances." Therefore, just like in administrative or
court proceedings, where both instances must rely on up-to-date valuation reports,
in this case of the disposal discussed here, each manifestation of the intent of the
commune’s body relating to the value of the real estate must be made within the
period of validity of the valuation report.

2.The importance of the purpose and lapse of valuation report validity for
the defectiveness of a “premises in exchange for land” resolution

The lapse of validity of the valuation report gives rise to two potential problems
which may ultimately force the organiser of the tender to restart the entire process.
It is crucial to expose the fact that pursuant to Article 156 (4) of the REM, a valua-
tion report may be updated only by the valuator who has prepared it. It is crucial to

11 See judgement of the Supreme Administrative Court of 1 March 2017, II OSK 1058/11, I OSK
1074/15, LEX no. 2316835; judgement of the Supreme Administrative Court of 2 October 2012,
II OSK 1058/11, LEX no. 1234113, which directly prescribe that the date of validity of the val-
uation report also applies to the executive organ, because it is a competent authority in this case
and its responsibility is not limited solely to reviewing the first instance ruling, but also involves
re-examination of the case. Given the above, the case-related material, that is the valuation report,
must be usable. See also judgement of the Supreme Administrative Court of 12 October 2017,
1 OSK 901/17, LEX no. 244037; judgement of the Supreme Administrative Court of 29 January 2019,
OSK 608/17, LEX no. 2634376; judgement of the Supreme Administrative Court of 11 February 2010,
I OSK 564/09, LEX no. 898206; judgement of the Supreme Administrative Court of 11 February 2010,
I OSK 564/09, LEX no. 898206; judgement of the Supreme Administrative Court of 27 February 2018,
1 OSK 854/16, LEX no. 247888; judgement of the Supreme Administrative Court of 5 November 2020,
IT FSK 1943/18, LEX no. 30962887; judgement of the Supreme Administrative Court of 2 October
2012, I1 OSK 1058/11, LEX no. 1234113.
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establish whether after the validity of the report is confirmed it may still be relied on
for the purpose for which it was drafted. It is a material circumstance because the
additional 12 months is counted not from the date of confirming the validity, but
from the date of lapse of the period of the first 12 months counted from the date it is
made. Therefore, the confirmation will have a retrospective effect from the date of
loss of validity, for the next 12 months. In such a situation, a commune’s executive
authority must judge whether a later confirmation of the validity of the valuation
report after cessation of reasons for it being impossible to be confirmed immedi-
ately after the lapse of the first 12 months will still allow it to finalise the procedure.
Such a situation raises further doubts because a valuation report is to be attached
to the resolution, which is a normative act. Amending the attachment - to confirm
its validity — will require an amendment in the resolution itself by adding a new,
second, attachment next to the existing one or a change in the original attachment.
Pursuant to Article 156 (4) of the REM, the validity of a valuation report shall be
confirmed by placing a relevant clause in this valuation report. Because this resolu-
tion is a foundation of the entire procedure related to disposing of real estate under
the “premises in exchange for land” programme, the executive authority cannot put
the matter in motion because it does not have an adopted and up-to-date version
of this legal act. It must also be pointed out that confirming the valuation report is
not an automatic process. A property valuator must take account of the changes in
the legal determinants or essential changes in factors such as, e.g. purpose in the
local zoning plan, the condition of the real estate and available information about
the prices, incomes and characteristics of similar real estate. The very fact that the
valuator believes that the value of the real estate does not change, cannot be taken as
grounds to conclude that members of a competent decision-making authority will
not request an assessment of the correctness of the drafting of the valuation report
by a professional association of property valuators. The possibility of substantial
verification of a valuation report results from Article 157 of the REM. The party’s
mere dissatisfaction with an expert’s opinion or the party’s subjective belief that
the valuation of the real estate is incorrect is not sufficient to effectively challenge
its reliability unless confirmed by objectively verified proof."* The content of Arti-

12 E. Boniczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz, 2019 [LEX database],
Article 157 [access: 20.10.2023]; see also: judgement of the Provincial Administrative Court in Lodz
of 4 August 2016, II SA/Ld 456/16, LEX no. 2105357; judgement of the Provincial Administrative
Court in Gorzéw Wielkopolski of 12 February 2020, I SA/Go 848/19, LEX no. 2803950; judgement of
the Provincial Administrative Court in Lodz of 9 December 2016, II SA/Ld 457/16, LEX no. 2175974;
judgement of the Provincial Administrative Court in Warszawa of 11 February 2020, SA Wa 1781/19,
LEX no. 3085679.
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cle 157 (1) of the REM does not introduce any personal limitations on requesting
that the professional association of valuators assess the questioned report." There is
no doubt that the ordering party, like those directly concerned, will be able to raise
a challenge on the grounds of an insufficient number of comparable transactions,
defective description of the real estate that is the subject of valuation, calculating
errors or the report lacking in internal cohesion (logic).'* Therefore, even without
holding specific professional qualifications, it is possible to challenge the valuation
report in terms of formal correctness: completeness and usefulness for the purpose
that it is to serve, particularly in terms of criteria set for generally applicable rules."
To confirm these arguments, one may use the generally proven line of judicial deci-
sions which is most pronouncedly expressed in the judgement of the Supreme Ad-
ministrative Court of 17 October 2014: “The authority that runs the proceedings,
and an administrative court in particular, cannot go beyond substantive validity of
the valuator’s opinion because it does not have the special information that an ex-
pert does. However, it should assess the valuation report from the formal angle, that
is examine whether it was prepared and signed by an authorised person, whether it
includes elements required by law, whether it does not include ambiguities, errors,
or shortcomings that should be corrected or supplemented, so that the document
may have evidentiary value*

Questions such as choosing an appropriate approach, method and technique for
evaluating real estate, choice of real estate for comparison or setting adequate cor-
rection coeflicients require specialist knowledge. This is why substantive verifica-
tion of the content of the valuation report may only be performed by a professional
association of property valuators."”

13 E. Bonczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz aktualizowany, 2023
[LEX database], Article 157 [access: 20.10.2023]; see also: judgement of the Supreme Administrative
Court of 28 April 2020, I OSK 557/19, LEX no. 2978263; judgement of the Supreme Administrative
Court of 19 May 2021, I OSK 3148/18, LEX no. 3206234.

14 Judgement of the Provincial Administrative Court in Krakéw of 9 March 2021, IT SA/Kr 1367/20,
LEX no. 3190636.

15 E. Bonczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz aktualizowany, 2023
[LEX database], Article 157 [access: 29.10.2023]; judgement of the Supreme Administrative Court of
15 May 2018, I FSK 2970/17, LEX no. 2504605; judgement of the Provincial Administrative Court in
Bydgoszcz of 25 February 2020, II SA/Bd 75/20, LEX no. 3065473; judgement of the Supreme Admin-
istrative Court of 17 October 2014, I OSK 446/13, LEX no. 1598202.

16 Judgement of the Supreme Administrative Court of 17 October 2014, 1 OSK 446/13, LEX no. 1598202.

17" Judgement of the Provincial Administrative Court in Krakéow of 10 February 2021, II SA/Kr
1319/20, LEX no. 3148517; judgement of the Supreme Administrative Court of 11 December 2020,
I OSK 3142/18, LEX no. 3109555; judgement of the Supreme Administrative Court of 10 July 2020,
I OSK 2659/19, LEX no. 3058554; judgement of the Provincial Administrative Court in Poznan of
19 February 2021, II SA/Po 378/20, LEX no. 3156540.
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The presented valuation is a basis for competent decision-making authorities to
set an appropriate price for 1 square metre of usable space for premises or buildings
transferred to the commune by the investor as part of a “premises in exchange for
land” settlement. The total price of premises or buildings allocated to be transferred
by the investor to the commune as part of a “premises in exchange for land” settle-
ment, set based on the content of this resolution, cannot be higher than the value of
the transferred real estate. Moreover, the price of 1 square metre of usable space of
premises or building allocated for transfer to the commune as part of a “premises
in exchange for land” settlement cannot be higher than the value of the mean con-
version factor of replacement cost for 1 square metre of usable space of residential
buildings within the meaning of Article 2 (14) of the Act of 20 July 2018 on State
Assistance in Bearing Housing Expenses in the First Years of Renting a Flat.'®

Limitations to the values of rates proposed by the commune or district that have
their grounding in statutes (Article 4 (8) and (11)) and in the content of the val-
uation report itself, will allow the commune council to design a maximum com-
pensation algorithm for the due amount to be paid by the investor, expressed by
the product of maximum usable space of premises and buildings transferred to the
commune and the price for 1 square metre of usable surface area of these premises
and buildings (these values are prescribed in the resolution on disposing of real
estate). However, it is still worth remembering that in this procedure, one more
rate will be applied, over which the commune council will have no influence - the
price of the real estate established by the executive authority, which will by default
be equal to or greater than the value of the real estate. Because the content of the
resolution refers to the value of the real estate and the tendering procedure, and the
final settlement with the investor refers to the price of the real estate, the commune
council’s calculations, especially in terms of proportion of the cash performance to
the non-pecuniary performance, must be treated as a preliminary or even projected
calculation.

Given the importance of the valuation report to this procedure of disposing of
real estate under a “premises in exchange for land” settlement and the probability
of the said problems associated with using this report, one must agree with the
statement included in the explanatory memorandum that this valuation report will
not only constitute a basis for amounts quoted in the resolution analysed but it will
also serve as a basis to determine the starting price for tender purposes. For this
reason, it is proposed that the objective of the valuation report be defined as broadly
as possible by the ordering party, e.g. specification of the value of the real estate for

18 Consolidated text: Journal of Laws 2023 item 1463 as amended.
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the purpose of disposing of it under a “premises in exchange for land” settlement.
Such a framework will enable both the executive authority and the decision-making
authority of the commune to use the valuation report.

The conclusion of the sale agreement in the event of a defect in the resolution
due to an erroneously specified purpose in the valuation report or as a result of the
outdating of the valuation report results in the application of Article 58 of the Civil
Code, as the act performed will be contrary to the law, both in formal terms (breach
of the procedure for the establishment of a legal relationship) and in material terms
due to a defect in one of the most important components of the content of that
legal relationship, i.e. the sale price of the real estate. It should be assumed that the
provisions analysed here are ius cogens in nature and, therefore, a violation of the
principles of sale of local government property regulated in the PFL Act will attract
the sanction of absolute nullity indicated in Article 58 § 1 of the Civil Code."

3. Valuation report and copyright of property valuators

As mentioned, a resolution on disposing of the real estate under a “premises in
exchange for land” settlement is a normative act with a valuation report attached.
However, given that the valuation report may be a work within the meaning of
Article 1 of the Copyright Act® the moment it is integrated with the content of this
resolution, a problem arises about the protection of the copyright of the author of
this valuation report at the level not yet recognised in public real estate trading.
Valuation reports had been one of the key events for managing real estate belonging
to local government units (LGUs) or the State Treasury, which co-modelled how
the price of the real estate was set. This price, as a rule, could never be set by com-
petent authorities below the real estate’s value resulting from this very valuation
report. Also, the time-constrained nature of this document had to be accounted
for, i.e. the time in which the entire procedure is supposed to close under the pain
of having to obtain a new valuation report. Sometimes authorities that manage the

19 Judgment of the Court of Appeal in Poznan of 26 March 2009, I ACa 66/09, LEX no. 1641247; judg-
ment of the Supreme Court of 13 September 2001, IV CKN 381/00, OSNC 2002, no. 6, item 75;
order of the Provincial Administrative Court in Rzeszéw of 30 September 2016, IT SA/Rz 225/16,
LEX no. 2163910; judgment of the District Court in Gdansk of 9 February 2016, I C 1751/15,
LEX no. 1999410; order of the Supreme Court of 17 February 2004, V CK 86/04, LEX no. 1126892.

20 Act of 4 February 1994 on copyright and related rights, consolidated text: Journal of Laws 2024 item
1254.
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real estate belonging to LGUs or the State Treasury invoke the copyright protection
of the person who drafted the valuation report to refuse access to the case file or
deny requests for its copies. This problem was part of a broader issue of the use
of works for implementing public tasks (such as urban, architectural, or planning
documents). The Supreme Administrative Court has pointed out on many occa-
sions that “public information includes documents not only directly written and
created by a public authority, but also documents that the authority uses to imple-
ment responsibilities legally vested in that authority, even if another entity holds
the copyright”*' This is why in this light it is necessary to distinguish between the
problem of qualification of the valuation report as a work in the understanding of
the Copyright Act and the obligation to make it available to other entities without
violating the interest of the author.”> What needs only to be signalled here is that in
2007 subsection 1a* was added to Article 156 of the REM, under which a person
may request that the copies of a valuation report made by them be certified or that
certified copies of the valuation report be given to them, as long as it is justified
by that person’s valid interest. Currently, there are doubts in the established line of
judicial decisions as to how to make the valuation report available to the interested
person, because two opposing views emerge regarding the legal basis for authoris-
ing access to valuation reports.* There have been rulings that declared that it is the
Freedom of Information Act® that solely applies in this matter, but there are also

21 Judgement of the Supreme Administrative Court of 15 July 2011, I OSK 667/11 [Legalis database];
see also: judgement of the Supreme Administrative Court of 7 December 2010, I OSK 1774/10 [Le-
galis database] and judgement of the Provincial Administrative Court in Szczecin of 8 January 2015,
I SAB/Sz 145/14 [Legalis database].

22 See a commentary by E. Bonczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz
aktualizowany, 2023 [LEX database], Article 156, which concludes that “[...] the valuation report is
not always equalled with a work within the meaning of the above-mentioned Act on Copyright and
Related Rights, and besides, even if it does have features of a work, its character of a document does
not allow for it to be treated solely as a work, without taking into consideration its function as evi-
dence. This would be contrary to Article 156 (1a) REM since it would prevent public administration
from performing its obligations imposed on them by this provision.”

23 Article 156 (1a) was amended by Article 1 (54) of the Act of 24 August 2007 on amending the real
estate management act and on amending certain other acts (Journal of Laws 2007 no. 173, item 1218)
amending REM as of 22 October 2007, which was amended by Article 1 (26) (a) of the Act of 20 July
2017 on amending the real estate management act and certain other acts (Journal of Laws 2017 item
1509) effective as of 1 September 2017.

24 See C. Chabel, Operat szacunkowy jako przedmiot udostepnienia w trybie ustawy o dostepie do infor-
macji publicznej, 2015 [LEX database].

25 Judgement of the Provincial Administrative Court in Krakéw of 6 September 2021, IT SAB/Kr 134/21,
LEX no. 3227856.
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those which claim that Article 156 (1a) of the REM lays down different rules and
procedures for making information available.?

The situation looks entirely different in the issue analysed here because this
report will form an integral part of the normative act which will be announced
publicly, and thus the conflict over whether Article 156 (1a) of the REM is lex spe-
cialis towards provisions of the Freedom of Information Act loses its materiality.
However, protecting the interests of this report’s author remains an open question.
One must point to Article 4 of the Copyright Act which excludes certain creative
results of human activity from copyright protection. It is worth pointing out that
this problem of the valuation report well illustrates one of the concepts expressed by
copyright scholars and commentators who argue that the terms “are not subject to
copyright” and “are not a work” are not the same.”” Therefore, after meeting certain
requirements, some creations under Article 4 of the Copyright Act, may be quali-
fied as works within the meaning of copyright law;*® however, “they will not enjoy
protection afforded to works™ or “cannot become a subject of somebody’s exclud-
ed rights In this sense, if a valuation report meets features of individual character
and originality, it will be protected under copyright starting from the initiation of
the process of adopting the resolution discussed here. After passing this act, in light
of Article 4 of the Copyright Act, it loses this attribute and, thus, a valuator, as an
author, is no longer entitled to pursue their personal and economic rights. Howev-
er, it is worth looking from a perspective in which such exclusion is applied only
if the creation analysed is to be used for the purpose and in the function defined
in Article 4 of the Copyright Act.* Therefore, in the case of valuation reports, the
focus will be on the methods of estimating the value of the real estate that this act
concerns. Whoever wishes to use the content of such a valuation report to make

26 Judgement of the Provincial Administrative Court in Szczecin of 29 September 2020, IT SAB/Sz 89/20,
LEX no. 3100139.

27 See more in G. Pacek, in: Ustawa o prawie autorskim i prawach pokrewnych. Komentarz, ed. A. Micha-
lak, Warszawa 2019, Commentary on Article 4 line 4.

28 See the opposing view presented by A. Nowicka, in: Komentarz do ustawy o prawie autorskim i prawach
pokrewnych. Ustawy autorskie. Komentarze, vol. 1, ed. R. Markiewicz, Warszawa 2021 [LEX database],
Article 4 line 5, who claims that such creations “are not works, and thus are not subject to copyright
protection, even if they are an expression of creative activity of an individual and have been somehow
agreed. As non-works, they are beyond the scope of the statute and their authors are not entitled to
personal copyrights or to author’s economic rights.”

29 Ibidem.

30 J. Barta, R. Markiewicz, A. Matlak, in: System Prawa Prywatnego, vol. 13. Prawo autorskie, ed. J. Barta,
Warszawa 2017, p. 76.

31 See J. Bleszynski, Ochrona opiséw patentowych i ochronnych na gruncie prawa autorskiego, Kwartalnik
UPRP 2013, no. 5, p. 63.
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a valuation of neighbouring real estate in terms of selecting an appropriate ap-
proach, method and technique for preparing a valuation of real estate and correction
coeflicients must now respect at least personal copyright.*> However, this posi-
tion is different from the one prevailing among copyright scholars, which assumes
that this is an overall and definite exclusion.*® As a result, intellectual creations
identified in Article 4 of the Copyright Act are not entitled to copyright protection
regardless of whether these materials are used in whole or in part and irrespective
of the context of this use.**

What also needs to be pointed out is that the copyright protection of a valuation
report used to pass a “premises in exchange for land” resolution may be excluded
based on the second point of Article 4 of the Copyright Act as a project or as official
materials. It will be treated as official material when this act is considered an act of
internal law. On the other hand, remaining in the realm of assessment of the reso-
lution is due to the position of copyright scholars who claim that the normative act
identified in Article 4 (1) of the Copyright Act is understood materially, pursuant
to the Constitutional Court’s interpretation of this term,* and thus is involved here
is a legal act that includes abstract and general norms.*

Conclusions

The linguistic wording of Article 4 (2) of the Act on Disposing of Real Estate under
a “Premises in Exchange for Land” Settlement (PFL) from the perspective of § 6,
§ 8, § 29 and § 154 of the Regulation on “Legislative Technique” (LT) and other

32 See the opposing view presented by A. Nowicka, in: Komentarz do ustawy o prawie autorskim..., Ar-
ticle 4 line 5.

33 R.M. Sarbinski, in: Prawo autorskie i prawa pokrewne. Komentarz, eds. W. Machala, R.M. Sar-
binski, Warszawa 2019 [LEX database], Article 4, line 7; G. Pacek, in: Ustawa o prawie autorskim...,
ed. A. Michalak, Commentary on Article 4 line 5.

34 See A. Szyszka, Uwagi o operacie szacunkowym w swietle ustawy o prawie autorskim i prawach
pokrewnych, Przeglad Prawa Publicznego 2015, no. 11, p. 14; judgement of the Supreme Court of
13 January 2006, III CSK 40/05, LEX no. 176385; judgement of the Supreme Court of 31 March 2005,
I ACa 83/05, LEX no. 535043.

35 Judgement of the Constitutional Tribunal of 3 December 2009, Kp 8/15, OTK-A 2016, no. 11, item 1.

36 . Barta, R. Markiewicz, A. Matlak, in: System Prawa Prywatnego, vol. 13, p. 76; A. Niewegtowski,
Prawo autorskie. Komentarz, Warszawa 2021, Article 4, Nb. 3; A. Nowicka, in: Komentarz do ustawy
o prawie autorskim..., Article 4, Nb. 15. A different view in: Ustawa o prawie autorskim i prawach
pokrewnych. Komentarz, ed. E. Ferenc-Szydetko, 4th ed., Warszawa 2021, Nb. 2, who directly allows
acts of internal law to be in this category.
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provisions, in particular Article 4 (11) and Article 6 (3) of the PFL Act, leads to
a conclusion that the valuation report is a key element of the real estate disposal
procedure in the light of the PFL Act, which means that it is a document which
does not only supplement the content of the resolution but also confirms the cor-
rectness of solutions specified by that resolution. This conclusion highlights doubts
associated with the principles of validity of valuation reports resulting from the Act
on Real Estate Management (REM). It needs to be highlighted that Article 4 (2) of
the PFL Act only identifies the obligation of a specific validity of such a valuation
report and its usability in this procedure. The validity of the opinion of a valuator
results, however, from REM provisions. Pursuant to Article 156 (3) of the REM,
a valuation report may be, as a rule, used for the purpose for which it was creat-
ed within 12 months from the date of its creation. If one were to assume that the
valuation report should be treated as a component of the real estate disposal res-
olution, there would be a question about the rules for updating this report. This
would require an amendment in the main body of the resolution by adding a new,
second, attachment next to the existing one or a change in the original attachment.
Because this resolution is a foundation of the entire procedure related to disposing
of real estate under the “premises in exchange for land” programme, the executive
authority cannot put the matter in motion because it does not have an adopted and
up-to-date version of this legal act.

Because this valuation report will be an integral part of a normative act, which
will be publicly announced, it raises the issues of protection of the interest of the
author of this valuation report. One must point to Article 4 of the Copyright Act
which excludes certain creative results of human activity from copyright protec-
tion. If a valuation report meets features of individual character and originality,
it will be the subject of copyright protection from the initiation of the process of
adopting the discussed resolution. After passing this act, in the light of Article 4
of the Copyright Act, it loses this attribute and, thus, a valuator, as an author, will
no longer be entitled to pursue their personal and economic rights. However, it is
worth looking at from the perspective that such exclusion is applied only if the crea-
tion analysed will be used for the purpose and in the function defined in Article 4 of
the Copyright Act. Ultimately, the resolution, with the valuation report as an annex
forming its integral part, constitutes the basis for the entire procedure set out in the
PFL Act. The defectiveness of this resolution consisting in an erroneously specified
purpose in the valuation report or resulting from the announcement of a tender or
the conclusion of a sale agreement after its validity has expired means a violation of
the principles of real estate trading, which are regulated by mandatory provisions.
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As a result, the legal act (the sale agreement) will be absolutely invalid as having
been drawn up contrary to the law.

Translated by Agnieszka Kotula-Empringham
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