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Rozumienie wymogu udokumentowania otrzymania darowizny celem skorzystania ze
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1 JapeHne 6nmkanwmm niLom (ctatba 4a, 1, NyHKT 2 3aKoHa O Hanore Ha
HacneacTBo 1 gapeHune). OnobpUTeNbHbIN KOMMEHTaPWIA K MOCTaHOBNEHMIO Bbicliero
ApmnHucTpatusHoro Cyaa ot 20 mapta 2023 r, Il FPS 3/22
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o6 CKOPUCTATMCA 3BiNIbHEHHSAM Bif CNlaTh NOAATKY Ha CMAALWMHY Ta fapyBaHHsA
Hanbnkuotko ocoboto (CT. 4a ab3. 1 n. 2 3akoHy,[po NOJATOK Ha CNaALWVHY Ta
JapyBaHHA"). Bigryk fo noctaHoBu Buworo agmiHictpatnsHoro cyay Bif 20 6epesHa
2023 poky, Ne Il FPS 3/22
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Summary: The study approvingly refers to the resolution of the Supreme Administrative Court of 20 March
2023, Ill FPS 3/22, adopted at the request of the Commissioner for Human Rights, on the formal and technical
requirements that a taxpayer must meet to obtain an inheritance and gift tax exemption on account of re-
ceiving a donation of funds from close relatives. Contrary to the prevailing line of jurisprudence, the Supreme
Administrative Court stated in the above-mentioned resolution that it is not sufficient for the donee to depos-
it the donation to a bank account on behalf of the donor in order to prove entitlement to a tax exemption.
According to the Supreme Administrative Court, this does not make it possible to identify the parties to the
donation agreement and does not achieve the purpose of the obligation to document cash donations, i.e. to
tighten the tax system and prevent activities aimed at introducing cash of undetermined origin into circulation.
The above-mentioned resolution indicates that the condition of documenting the acquisition of a donation is
fulfilled only when the donor makes a transfer to the recipient’s bank account (or uses a postal order). This study
examines the normative content of the obligation to document the acquisition of a donation of funds, aiming
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to dispel doubts raised by the linguistic interpretation of Article 4a (1) (2) of the Act of 28 July 1983 on inher-
itance and gift tax, which establishes this obligation. A dogmatic-legal research method is used in the study.
The result is the claim that a recipient’s payment to their own bank account does not meet the conditions of the
exemption regulated in Article 4a of the above-mentioned Act, which prompts the author to positively assess
the commented resolution of the Supreme Administrative Court.

Key words: Inheritance and Gift Tax, donation, tax exemption, bank transfer, postal order

Streszczenie: W opracowaniu aprobujaco odniesiono sie do uchwaty Naczelnego Sadu Administracyjnego
z dnia 20 marca 2023 r, lll FPS 3/22, podjetej na wniosek Rzecznika Praw Obywatelskich w sprawie wymo-
gow formalno-technicznych, jakie musi spetni¢ podatnik, aby uzyskac zwolnienie z podatku od spadkéw i da-
rowizn z tytutu otrzymania darowizny $rodkéw pienigznych od oséb najblizszych. Wbrew przewazajacej linii
orzeczniczej, NSA w wyzej wymienionej uchwale stwierdzit, ze do skorzystania ze zwolnienia podatkowego nie
jest wystarczajace dokonanie wptaty darowizny na rachunek bankowy przez obdarowanego na wtasng rzecz
w imieniu darczyncy. Zdaniem NSA taki sposob wptaty pieniedzy nie pozwala na identyfikacje stron umowy
darowizny oraz nie realizuje celu obowigzku udokumentowania darowizny pienieznej, jakim jest uszczelnienie
systemu podatkowego i uniemozliwienie dziatat zmierzajacych do wprowadzenia do obiegu srodkéw pie-
nigeznych o nieustalonym pochodzeniu. W przywotanej uchwale wskazano, ze przestanke udokumentowania
nabycia darowizny spetnia dopiero dokonanie przez darczyrce przelewu na rachunek bankowy obdarowane-
go (wzglednie postuzenie sie przekazem pocztowym). Przedmiotem badan jest tres¢ normatywna obowiazku
udokumentowania nabycia darowizny srodkéw pienieznych, a ich celem rozwianie watpliwosci, jakie budzi
wyktadnia jezykowa art. 4a ust. 1 pkt 2 ustawy z dnia 28 lipca 1983 r. o podatku od spadkéw i darowizn, ktd-
ry ten obowigzek ustanawia. W analizach postuzono sie dogmatyczno-prawna metoda badawcza. Rezultatem
badan jest twierdzenie, ze dokonanie wpfaty wiasnej na rachunek bankowy obdarowanego nie spetnia warun-
kéw zwolnienia uregulowanego w art. 4a ww. ustawy, co sktonito autora do pozytywnej oceny komentowanej
uchwaty NSA.

Stowa kluczowe: podatek od spadkéw i darowizn, darowizna, zwolnienie, przelew bankowy, przekaz pocztowy

Pesiome: B foKkymeHTe ¢ 0g0bpeHrem paccMaTpuBaeTca noctaHosneHue Boicwero AamuHrcTpatreHoro Cyaa
ot 20 mapta 2023 roga, lll FPS 3/22, npuHaATtoe no 3asaBneHnio YNOJIHOMOYEHHOrO No rpaXjaHCcKnM npasam
0 $popMarnbHbIX 1 TEXHUYECKUX TPebOBaHWAX, KOTOPble AOSIKEH BbIMOMHNUTL HanoronnaTenbLyyK, YTobbl nony-
UnTb OCBOOOXK/EHME OT Hanora Ha HacNefiCTBO 1 JapeHne Npu NosTyYeHUn JapeHns AeHEXHbIX CPefcTB OT
6GnKaNLWINX POACTBEHHUKOB. Bonpeku cnoxuBLueinca cynebHo npakTrke, Boiclumin AgMuHmcTpatusHbin Cyn
B BblLLIEYNOMAHYTOM NMOCTaHOBNEHUN YTBEPXKAAET, UTO [/1A TOro, YTOObl BOCMOMb30BaTbCA OCBOOOXKAEHEM OT
ynnaTbl Hanora, HefJOCTaTOYHO, YTOObI aPEHME ObIIO MepeyncieHo Ha 6aHKOBCKII CYET MONyyYaTens UM Camrm
oT MeHu gapuTens. Mo MHeHuto Boicwero AgmuHucTpaTteHoro Cyaa, Takol cnocob BHeCeHWs JeHer He no-
3BONIAET NAEHTUULIMPOBATb CTOPOH JOrOBOPA [JaPEHNA 11 HE OCYLLECTBIIAET LN 06A3aHHOCTU JOKYMEHTaslb-
HOro MOATBEPXAEHWA AAPEHNA JeHEXHbIX CPefCTB, KoTopas 3ak/ouaeTca B obecneyeHnn 3GpeKTMBHOCTN
HasIoroBoWi CMCTEMbI 1 MPeAOTBPALLEH NN AeACTBIIA, HaNPaBEHHbIX Ha BBEAEHNE B 060POT AEHEXHBIX CPeACTB
HeonpeaeneHHoOro NPoucxoXaeHva. B paccmatprBaeMomM NOCTaHOBAIEHNM YKa3aHO, YTO YC/IOBME O JOKYMEH-
TaNbHOM MOATBEPXKAEHMN MONTyYeHNA JapeHUA BbINOHAETCA TOMbKO MyTeM NepeuncieHvsa fjaputenem ae-
HeXHbIX CPEeACTB Ha GAHKOBCKNMI CYET nosyyaTens (v C UICNob30BaHeM NOYTOBOro nepesoaa). [peameTom
1ccneaoBaHNA ABAETCA HOPMaTUBHOE CoepKaHe 06A3aHHOCTY JOKYMEeHTaIbHOro NOATBEPXKAEHNA NPUO6-
peTeHnA fapeHnsa AeHeXHbIX CPEACTB, a ero LieNbio — yCTpaHeHne COMHEHNI, BO3HUKAIOLMX MPU JIMHIBUCTY-
YeCKOM TONKOBaHMU CTaTbu 43, 1, NyHKT 2 3aKOHa O Hanore Ha HacNeACTBO U AapeHuve oT 28 wiona 1983 ropa,
yCTaHaB/MBaloLLell AaHHy 06A3aHHOCTb. B nccneposaHnm 6bin MCnonb3oBaH AOrMaTUKO-NMPaBOBON METOA.
Pe3ynbratom nccnefoBaHuna ABNAETCA YTBEPXKAEHVE O TOM, YTO OCYLUeCTB/IeHNe COOCTBEHHOrO MnnaTexa Ha
6aHKOBCKWIN CYET NosyyaTesniA He COOTBETCTBYET YC/IOBMNAM OCBOOOXAEHNA, YCTAaHOB/IEHHOTO B CTaTbe 4a Bbl-
LIeyNnoMAHYTOro 3aKOHa, YTO NPUBENIO aBTOPA K MOSIOKNTENIbHON OLeHKE KOMMEHTPYEMOro NOCTaHOBNEHNA
Bbicwero AaMuHucTpatusHoro Cyaa.

KnioueBble cnoBa: Hanor Ha HacleACTBO 1 AapeHyie, AapeHiie, 0CcBOOOXAeHe, 6aHKOBCKMIA NepeBof, MOYTOBbIN
nepesop
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Pestome: Y pocnigKeHHi cxBanbHO OLiHIOETbCA pilleHHA Buljoro agmiHictpatBHOro cypy Big 20 6epesHa
2023 poky, Il FPS 3/22, npuiiHaTe Ha 3anuT OMbyacMeHa WoAo GopMasnbHUX | TEXHIYHWX BUMOT, AKAM MOBW-
HeH BifiNoOBiAaTV NIATHMK NOAATKIB, W06 OTPMMATK 3BilbHEHHA Bif CNNaTV MOAATKY Ha CMafLMHY Ta AapyBaH-
HA NMPU OTPVIMaHHI rPOLLOBOI JOMOMOrM Bifj HANGAVKUMX POANYIB. Bcynepey gomiHytouili cyfoBii npakTuui,
y BuLe3ragaHomy pilweHHi BAC 3a3Haunno, Wo Anis Toro, Wob CKOpUCTaTACA NOLAaTKOBMM 3BifIbHEHHAM, 06aa-
POBYBaHOMY HE[OCTaTHLO 3AIMCHUTI Ha CBOKO KOPUCTb MNaTiX MOMepTBM Ha GaHKIBCbKUI paxyHOK Bif iMeHi
napysanbHyka. Ha aymky BAC Taknin cnocié BHeCEHHS KOLLTIB He [JO3BONAE ifleHTUdiIKyBaTu CTOPOHU [oro-
BOPY MOXepTBM Ta He BifnoBigae MeTi 060B'A3KY AOKYMEHTaNIbHOrO 0hOPMIIEHHsA FOTIBKOBOI NOXEPTBY, fKa
nonArae B repmeTu3aLlii NoAaTKoBOI CMCTEMM Ta 3amnobiraHHi AiamM, CNpPAMOBaHUM Ha BBEAEHHS B 00Ir roTiBKM
HeBM3HaueHOro NoOXofKeHHs. Buile3a3HaueHa NoCTaHOBa BKa3ye Ha Te, L0 NepeayMOBOI0 JOKYMEHTaNbHOro
opopMIIEHHA HAbYTTA NOXEPTBY € NULLE 3LiMICHEHHSA MOXePTBYyBaUYeM nepekasy Ha 6aHKIBCbKUIA paxyHOK Ha-
6yBaya (abo 3a sonomoroto NoLToBOro nepekasy). [peameTom AOCNIAMKEHHA € HOPMATUBHUIN 3MICT 060B'A3KY
[IOKYMEHTaJIbHOTO NiATBEPAXKEHHS HabYTTA NOXEePTBY rOTIBKOIO, @ MOro METOI — PO3BIATY CYMHiBU, BUKMKaHI
NIHrBICTMYHMM TIyMayYeHHAM cTaTTi 4a a63. 1 n. 2 3akoHy ,[1po nofaTok Ha cnafwyHy Ta JapyBaHHA" Big 28 nvn-
HA 1983 poKy, AKa BCTAHOBJIIOE Lieii 0060B'A30K. Y [OCAiILKEHHI BUKOPUCTAHO [AOrMaTUKO-IOPUANYHIIN METOS,.
Pe3ynbTatom AOCNIOKEHHSA € TBEPXKEHHA MPO Te, WO 3AiNCHEHHA BNIACHOTO NnaTexy Ha 6aHKIBCbKMN paxyHOK
ofepKyBaya He BinoBifae yMOBaM 3BiflbHEHHSA, pernameHTOBaHOrO CT. 4a BULLe3rafaHoro 3aKoHy, Lo 3yMOBU-
N0 NO3UTWBHY OLIIHKY aBTOPOM KOMEHTOBAHOI MOCTaHOBYM BULLOro agmiHicTpaTMBHOrO Cyay.

KniouoBi cnoBa: nofaTok Ha CnapLLyHy Ta AapyBaHHA, AapyBaHHs, 3BiNbHEHHS, 6aHKIBCbKMI NepeKas, MOoLTOBUIA
nepekas

Introduction

The subject of the study, undertaken with the intention to comment on the resolu-
tion of the Supreme Administrative Court (hereinafter: the SAC) of 20 March 2023
(ref. no. ITI FPS 3/22; hereinafter: the Resolution), is the obligation to document the
acquisition of a donation of money specified in Article 4a (1) (2) of the Act of 28 July
1983 on Inheritance and Gift Tax (hereinafter: Inheritance and Gift Tax Act). The
wording of this provision gives rise to doubts as to interpretation, which give rise
to a dispute as to whether making a payment by the donee to their own payment
account a correct form of fulfilling the obligation set out in the above-mentioned
provision. This is particularly important because the proper performance of the
said obligation is associated with obtaining an exemption from inheritance and gift
tax on the received donation of funds.

The thesis that the author will seek to prove when commenting on the Resolu-
tion is the view that the above-mentioned obligation should be interpreted strictly
and, consequently, that the interpretation that accepts ways of fulfilling this obliga-
tion other than those expressly indicated in Article 4a (1) (2) of the Inheritance and
Gift Tax Act is incorrect.

At the outset, it should be noted that the thesis adopted by the author makes
the commentary approving, and its subject is the analysis and assessment of the
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Resolution adopted at the request of the Commissioner for Human Rights of
16 November 2022 (ref. no. V.511.953.2022.EG) for a panel of seven judges of the
SAC to adopt a resolution aimed at clarifying the issue, which is the subject of di-
vergences in the case-law of administrative courts, namely: “Should the expression
used in Article 4a (1) (2) of the Act of 28 July 1983 on Inheritance and Gift Tax
(Journal of Laws 2021 item 1043, as amended): ‘where the object of the acquisition
is cash as a gift or donor’s instruction [...], they [i.e. the acquirer] document their
receipt with a confirmation that the above amount was transferred to the acquirer’s
account in a bank [...]" be understood as meaning that the payment or transfer
of the funds which are the subject of the legal transaction of donation exclusively
by the donor to the account of the donee is deemed to be evidence for benefitting
from the tax exemption for close relatives, or is it sufficient for the donee to make
a payment of funds to their own account on behalf of the donor?” In response to
the question posed in this way, the SAC ruled in the operative part of the resolution
that: “Expression used in Article 4a (1) (2) of the Act of 28 July 1983 on Inheritance
and Gift Tax (Journal of Laws 2021 item 1043, as amended) ‘where the object of
the acquisition is cash as a gift or donor’ instruction [...], they [i.e. the acquirer]
document their receipt with a confirmation that the above amount was transferred
to the acquirer’s account in a bank [...], it should be understood as meaning that
a sufficient condition for benefitting from the tax exemption provided for in that
provision is that the donor has documented the transfer of funds to the donee in the
manner indicated in that provision.”

The SAC thus opted for an unfavourable interpretation for taxpayers under Ar-
ticle 4a (1) (2) of the Inheritance and Gift Tax Act. According to this interpretation,
the conditions for exemption will not be met if the payment to a payment account
is made by the recipient themselves (e.g. in person at a bank branch), even though
the parties to the donation agreement are clearly indicated and the monetary value
of the donation is known and beyond doubt. In other words, the right to tax ex-
emption is to be determined by whether the donation agreement was performed by
way of a factual act of bank transfer or postal order (the exemption is granted) or by
means of another factual transaction (the exemption is not granted).

In the commented case there is no factual situation in the classic sense of the
term, as the Commissioner for Human Rights requested that the SAC adopt a so-
called abstract resolution based on Article 15 (1) (2) of the Act of 30 August 2002 -
The Law on Proceedings Before Administrative Courts, in connection with a signif-
icant discrepancy in the jurisprudence of administrative courts in the scope covered
by the above-mentioned application for the issuance of the Resolution.
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The considerations are based on the legal status as at the date of the SAC’s reso-
lution, i.e. 20 March 2023, unless it is clearly stated otherwise.

1. Legal status

On the day of the Supreme Administrative Court’s ruling pursuant to Article 4a (1)
(2) of the Inheritance and Gift Tax Act:

Acquisition of ownership title to tangible property or property rights by a spouse, de-
scendants, ascendants, stepchild, siblings, stepfather and stepmother, is exempt from
tax if:

1) they report the acquisition of ownership of tangible property or property rights to
the competent head of the tax office within 6 months as of the day on which the
tax liability arose [...], and

2) the object of acquisition by way of donation or donor’s instruction is cash,

and their value [...] exceeds the amount specified in Article 9.1 (1) - they docu-
ment their receipt with a confirmation that the above amount was transferred to the
acquirer’s account in a bank or a savings and credit union, or by postal order.

This regulation entered into force on 1 January 2007 and has been amended
several times since then' but the relevant provision has not changed since the date
of adoption of the Resolution.

It should be noted that in the explanatory memorandum to the bill introducing
the exemption in question, it was emphasised that the introduction of the necessity
to document donations is to ensure the tightness of the tax system, and at the same
time to prevent actions aimed at introducing cash of undetermined origin into cir-
culation, and to prevent fictitious contracts drawn up to reduce other tax liabilities,

1 For more information on the tax preference and its evolution, see: P. Borszowski, in: K.J. Musial,
A. Nita, K. Stelmaszczyk-Borszowska, J. Wantoch-Rekowski, P. Borszowski, Ustawa o podatku od
spadkow i darowizn. Komentarz, Warszawa 2022, Commentary on Article 4a; J. Szczygiel, in: S. Bo-
gucki, G. Liszewski, P. Smolen, K. Winiarski, ]. Szczygiel, Podatek od spadkow i darowizn. Komentarz,
Warszawa 2021, Commentary on Article 4a; R. Styczynski, Ustawa o podatku od spadkow i darowizn.
Komentarz, Warszawa 2014, Commentary on Article 4a; S. Babiarz, in: A. Marianski, W. Nykiel, S. Ba-
biarz, Ustawa o podatku od spadkéw i darowizn. Komentarz, Warszawa 2010, Commentary on Article
4a; S. Brzeszczynska, Podatek od spadkow i darowizn. Komentarz, Warszawa 2009, and more indicated
in Bibliography.

STUDIA PRAWNICZE KUL 4(100) 2024

215



Pawet Manczyk

216

for example by invoking amounts obtained from donations from relatives in pro-
ceedings concerning undisclosed sources of revenue.?

2. Discrepancies in the jurisprudence of administrative courts

With regard to the interpretation of the rules for documenting the acquisition of

funds as a gift, two lines of jurisprudence have developed in the case law of admin-

istrative courts:

1) a sufficient condition for the exemption to be applied is also when the donee
makes a payment to their own account on behalf of the donor;

2) asine qua non condition for the exemption is that it is only the donor who makes

a transfer or payment to the recipient’s account.

Examples of judgments representing the first of these lines of case-law are: judg-
ment ofthe SAC of 11 December 2019 (II FSK 3954/17), judgment of the Voivodeship
Administrative Courtin Gliwice of25 January2023 (ISA/G11069/22),judgmentofthe
Voivodeship Administrative Court in Gliwice of 25 January 2023 (I SA/G1 1069/22),
judgment of the Voivodeship Administrative Court in Krakéw of 20 December
2022 (I SA/Kr 933/22), judgment of the Voivodeship Administrative Court in Gli-
wice of 14 April 2022 (I SA/GI 1684/21), judgment of the Voivodeship Adminis-
trative Court in Gliwice of 15 February 2022 (I SA/GI 1307/21), judgment of the
Voivodeship Administrative Court in £6dz of 25 August 2020 (I SA/GI 1307/21),
judgment of the Voivodeship Administrative Court in Bydgoszcz of 1 December
2021 (I SA/Bd 249/21) and judgment of the Voivodeship Administrative Court in
Lublin of 13 March 2020 (I SA/Lu 742/19). In the grounds of those judgments,
similar arguments are repeated in support of a more favourable interpretation of
Article 4a (1) (2) of the Inheritance and Gift Tax Act. First, in the cited judgments,
the administrative courts draw attention to the technical aspect of this obligation,
which is secondary when there is no doubt as to the parties, date and value of the
donation of funds. Second, those courts consider that it does not follow from Ar-
ticle 4a (1) (2) of the Inheritance and Gift Tax Act that the person making the pay-
ment to the recipient’s payment account must be the donor. Third, the time lapse
between the payment of the donation in cash and its payment to the recipients
payment account is not an obstacle to obtaining the exemption. In summary, on the

2 Explanatory memorandum to the government’s bill amending the Act on Inheritance and Gift Tax
and the Act on Tax on Civil Law Transactions — V term, Sejm paper no. 736.
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one hand, those courts give priority to facts rather than to how they are established
and thus consider it sufficient to make an own payment of funds received without
a bank transfer.

Examples of judgments representing the second line of case law are: judg-
ment of the SAC of 19 December 2019 (II FSK 293/18), judgment of the SAC of
26 November 2013 (II FSK 2967/11), judgment of the Voivodeship Administra-
tive Court in £Lodz of 8 March 2022 (I SA/Ld 890/21), judgment of the Voivode-
ship Administrative Court in Gliwice of 27 February 2020 (I SA/GI 1570/19) and
judgment of the Voivodeship Administrative Court in Gliwice of 26 February 2020
(ISA/G11000/19). In those judgments, the reasoning of the administrative courts is
different. These courts emphasise that the recipient’s payment to their own account
is neither proof of the donor’s transfer of funds nor proof of their receipt from the
donor - it is only proof of own payment by the account holder. Proof of transfer
should document the donor’s payment to the recipient’s account — only then can
the fact of the donation be proven. Those courts also note that a donation amounts
to a gratuitous transfer of a specific property to the donee by the donor. The proof
should be a manifestation of the donor’s activity, not that of any other entity - that
is why own payment does not meet the condition set out in Article 4a (1) (2) of the
Inheritance and Gift Tax Act.

A review of the case law clearly indicates that its prevailing line is more favour-
able to taxpayers, in particular at the level of voivodeship administrative courts.

3.The verdict made in the voted Resolution of the Supreme Administrative
Court and its assessment

In the opinion of the SAC, as in every case of judicial application of law, it is neces-
sary to refer to interpretative directives belonging to the achievements of legal cul-
ture established by legal science and legal practice. In the present case, the totality
of the principles of interpretation of national law clearly supports the rejection of
the interpretation adopted by the Ombudsman in their request for the adoption of
an abstract resolution.

The SAC, assessing the clarity of the provisions to be interpreted in order to
adopt the Resolution, assessed that the mere use of the words contained in Arti-
cle 4a (1) (2) of the Inheritance and Gift Tax Act is not sufficient to determine the
possible meaning of these words, which is necessary to determine the legal norm
encoded in the above-mentioned provision. It should be remembered, however,
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that when applying a teleological interpretation, the wording of legal acts is linked
to the meaning and purpose of the legal provisions, and the limit of interpretation
is the possible meaning of the words used by the legislator to express its will.

The SAC clearly stated that it did not agree with the view of the Commissioner
for Human Rights, who downplayed the role of the obligation to properly docu-
ment the purchase of a monetary donation.

The SAC also emphasised that, in its opinion, the discrepancy in the case law
and doubts in interpretation do not concern the understanding of the legal text be-
cause of its ambiguity, but the issue of departing from the unambiguous wording of
the provisions and applying them without the conditions expressly stated therein,
i.e. omitting a fragment of the provision that would have to be considered not so
much unnecessary as inadmissible, grossly violating the Constitution of the Repub-
lic of Poland, contrary to the values it protects.

In the opinion of the SAC, treating the condition of documentation as a tech-
nical obligation of lesser importance is unjustified. This leads to an erroneous in-
terpretation of Article 4a (1) of the Inheritance and Gift Tax Act postulated by the
Ombudsman. At the same time, the SAC states that it approves the pro-constitu-
tional interpretation of Article 4a of the Inheritance and Gift Tax Act indicated by
the Commissioner for Human Rights and the adjudicating panels of the SAC in
justifications for some judgments. At the same time, it should be noted that the
introduction of point 2 to Article 4a (1) of the Inheritance and Gift Tax Act was
a deliberate action of the legislator. The reconstruction of the ratio legis of Article 4a
of the Inheritance and Gift Tax Act cannot disregard this circumstance.

The SAC rightly points out that the legislator, when constructing the tax exemp-
tion referred to in Article 4a of the Inheritance and Gift Tax Act, was guided by
a complex goal: on the one hand, it sought to introduce a family-friendly tax solution
in the field of inheritance and gift tax, and on the other hand, it imposed conditions
for the use of the analysed exemption to ensure the security of legal transactions and
the tax system that serves the state, i.e. the common good of all citizens (Article 1 of
the Constitution of the Republic of Poland). Both aspects of the ratio legis of Article
4a (1) (2) of the Inheritance and Gift Tax Act must be taken into account.

Considering the entirety of the legal, functional and systemic circumstances,
the SAC took the view that one of the equivalent prerequisites for the application of
the exemption, i.e. proper documentation of the acquisition of a donation, cannot
be underestimated. It is not the role of the judiciary to interpret provisions in law,
which could be the case, in particular, in a situation where a court’s assessment of
the reasonableness of a given legal regulation is questionable. As a consequence,
the SAC held that the obligation to document the acquisition of a donation should
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be interpreted strictly and, in the face of reconciling both the protection of the
interests of the immediate family and the interests of public finances, it cannot be
concluded that the implementation of this obligation in another way than those in-
dicated by the legislator could be valid, taking into account the overriding need for
unambiguous identification of both parties to the donation agreement.

Moving on to the assessment of the resolution under discussion, it should be
emphasised that the donor’s payment of funds to their own bank account does not
allow to state with certainty that these funds actually come from a donation ob-
tained from a specific person. Such a payment also does not have a documentary
function in terms of determining the date of execution of the donation (an unspeci-
fied period of time may elapse from the moment of actual receipt of the funds to the
moment of their payment by the donee to their own account), which is particularly
important in the case of donation agreements not concluded in the form of a notar-
ial deed (which form is defined by the legislator in first sentence of Article 890 § 1
of the Civil Code). In such a case, the date on which the service is rendered by the
donor determines the date on which the tax obligation arises.

Making a transfer by the donor to the recipient’s bank account is devoid of the
above-mentioned drawbacks of recipient’s own payment. A bank transfer clearly
indicates the name of the donor (the holder of sender’s bank account) and the date
of making the donation (the date of the transfer order). In such a case, the amount
of the endowment on the part of the donee is also not disputed. Precise determi-
nation of the date of the transfer of assets between the donor and the donee is not
only an advantage in determining the moment when the tax obligation arises but
also enables a more precise determination of the chronology of the transaction in
a broader context, when, for example, the entire financial settlements of the donee
and the donor (both mutual and with other entities) are subject to tax audit.

It seems that the problem with the subject of the Resolution results from wide-
spread criticism of the rather clear linguistic interpretation of Article 4a (1) (2) of
the Inheritance and Gift Tax Act, which is further strengthened by suggestions that
it is necessary to apply other methods of interpretation of the law, which are sup-
posed to result in an understanding of the above-mentioned provision other than
its linguistic understanding, consistent with a more liberal view. In this context,
however, it is necessary to refer to one of the fundamental rules of tax law interpre-
tation, which is the principle of the primacy of linguistic interpretation, addition-
ally strengthened by the prohibition of a broad interpretation of a legal provision
establishing an exception to a legal principle (exceptiones non sunt extendae).’ In

3 L. Morawski, Zasady wyktadni prawa, Torun 2006, pp. 171-182.
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the author’s opinion, the literal interpretation of Article 4a (1) (2) of the Inheritance
and Gift Tax Act leaves no doubt and leads to the conclusions presented by the Su-
preme Administrative Court in the Resolution.

As rightly noted in the case law of the Supreme Administrative Court, the lin-
guistic analysis of a given provision of law is not only the starting point for the in-
terpretation of law, but also delineates its limits. An attempt to interpret a provision
of law that would be contrary to the linguistic meaning of that provision would be
a violation of the rule of law. The linguistic meaning of a provision of law sets the
limits of permissible interpretation, since “a verbal formula is [...] the limit of any
permissible meaning that can be looked for in the text of legal provisions.

In order to determine this meaning, it is possible to refer to the linguistic, sys-
temic and functional context of the legal provision being interpreted, in accordance
with the principles of linguistic, systemic and functional interpretation adopted in
the jurisprudence. When resorting to non-linguistic methods of interpretation, it
should be remembered that their result must be within the linguistic meaning of
the words forming a given provision of law, because accepting the result of an inter-
pretation that is clearly incompatible with the broadly understood meaning of the
interpreted phrases would be tantamount to a contra legem interpretation.®

In the author’s opinion, it is particularly important to follow the principle of
linguistic interpretation, referred to as the prohibition of interpretation per non est,
in the course of interpretation, and therefore it is not possible to interpret a given
provision of law in such a way that some part of it turns out to be superfluous.®

The principle of the primacy of linguistic interpretation should not lead to the
conclusion that the interpreter is entitled to ignore a systematic or functional in-
terpretation altogether. It may turn out that the meaning of a provision that seems
linguistically clear turns out to be questionable when confronted with other provi-
sions or when the purpose of the legal regulation is taken into account. One of the
strongest arguments for the correctness of an interpretation is the fact that the lin-
guistic, systemic, and functional interpretations give a consistent result. Whenever
there is a suspicion that the result of a linguistic interpretation may be inadequate,
the interpreter should confront it with a systemic and functional interpretation.”

4 See: judgment of the SAC of 26 November 2019, II FSK 2967/11, and judgment of the SAC of 18 De-
cember 2000, IIT SA 3055/09.

5 See: judgment of the SAC of 26 November 2019, II FSK 2967/11, and judgment of the SAC of 3 De-
cember 2009, IT FSK 1019/08.

6 L. Morawski, Zasady..., p. 122.

7 M. Zielinski, Wyktadnia prawa. Zasady, reguly, wskazowki, Warszawa 2002, p. 275.
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With regard to the interpretation of the condition of documentation, such a con-
frontation also occurs. As rightly pointed out by the Supreme Administrative Court
in the Resolution, the documentation of the acquisition of funds as a donation should
enable the identification of the parties to the agreement. The condition in question is
not expressly stated in Article 4a (1) (2) of the Inheritance and Gift Tax Act, and it is
taken into account by applying a functional and systemic interpretation.®

Questioning the legitimacy of the allegedly “narrowing” interpretation of Arti-
cle 4a (1) (2) of the Inheritance and Gift Tax Act cannot be justified by the payment
habits of Poles today. According to the results of a survey conducted by the National
Bank of Poland (NBP) in 2020, 88.5% of respondents had a payment account, and
in the survey, such an account was defined as an account in a bank, cooperative
bank, credit union or other institution that could be used for payments (e.g. a cur-
rent account).” On the other hand, according to the World Bank data quoted by the
NBP in the Report on cash turnover in Poland in 2022, 96.7% of adult Poles have
a bank account. This means that the number of account holders has increased by
26 percentage points over the last decade.' In the author’s opinion, the quoted data
justify the view that the condition of making a donation by way of a bank transfer
is not an organisational obstacle today. At the same time, it should be remembered
that the legislator still provides for a solution that allows to meet the statutory re-
quirement as to the form of making a cash donation to and by persons who do not
have a bank account (both on the part of the recipient and the donor), i.e. a postal
order.

In the author’s opinion, the views discrediting the so-called strict interpretation
of Article 4a (1) (2) of the Inheritance and Gift Tax Act presented in the Resolution
have no legal basis. However, this does not change the fact that these views are sup-
ported by important axiological arguments. At the same time, as the SAC rightly
noted in the Resolution, the purpose of resolving the issue by a panel of seven judg-
es of the SAC “is not to find an optimal normative solution.”

Certainly, a solution according to which forms of transfer of control over funds
(which are the subject of the donation) other than a bank transfer or a postal order
do not deprive the donee of the right to the exemption provided for in Article 4a of

8 A. Goettel, Obowigzek udokumentowania nabycia srodkéw pienieznych jako warunek zwolnienia z po-
datku od spadkéw i darowizn, Glosa 2014, no. 3, pp. 124-125.

9 NBP, Zwyczaje platnicze w Polsce w 2020 r., https://nbp.pl/wp-content/uploads/2022/09/zwyczaje_
platnicze_Polakow_2020p.pdf [access: 9.11.2023], p. 18.

10 NBP, Raport o obrocie gotdéwkowym w Polsce w 2022 r., https://nbp.pl/wp-content/uploads/2023/10/
Raport-o-obrocie-gotowkowym-2022_internet.pdf [access: 9.11.2023], p. 25.

11 Global Database of World Bank Findex 2021, https://www.worldbank.org/en/publication/globalfin-
dex/Data [access: 9.11.2023].
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the of the Inheritance and Gift Tax Act would make it possible to avoid a situation
where the donee risks having to comply with the obligation to pay the tax as a result
of their ignorance of regulations in this respect, rather than of a deliberate effort to
conceal the true nature of money transfers. However, taking this direction would
require the intervention of the legislator and the explicit addition of “confirmation
of a cash payment made by the donor or the donee to the donee’s bank account” to
the methods of documenting the transfer of a donation (subject to tax exemption)
because one should agree with the Resolution that such a possibility does not fol-
low from the current wording of Article 4a (1) of the Inheritance and Gift Tax Act
(derived after a reliable linguistic interpretation of this provision).

As far as the main thread of considerations is concerned, it is worth mention-
ing an issue which, however, calls into question the consistency of the legislator’s
intentions, which speak in favour of the current form of taxation of cash donations
from persons listed in Article 4a (1) of the Inheritance and Gift Tax Act. On the
one hand, the legislator establishes a technical requirement concerning the form of
making a donation, which determines the right to exemption, while on the other,
the only clear ‘sanction’ for failure to comply with this requirement is the payment
of tax at the rate provided for tax group I (which includes, i.a., all persons referred
to in Article 4a (1) of the Inheritance and Gift Tax Act).”? Along the way, however,
there is generally no instrument that would verify that there was in fact a donation
of a particular amount between the persons concerned. Consequently, the legislator
maintains that the purpose of proper documentation of a donation is to verify be-
yond doubt that the donation was made by the indicated donor in a known amount.
However, the lack of such verification in the manner prescribed by the legislature
(bank transfer or postal order) does not prevent the legislator from taxing such
a donation made on unverified terms. Of course, the tax authority has general tools
to verify the correct fulfilment of tax obligations (e.g. through verification activi-
ties or a more far-reaching tax audit), but it is striking that while the legislator ap-
proaches the taxpayer with reserve at the stage of applying the tax exemption, at the
stage of application of Article 4a (3) of the Inheritance and Gift Tax Act, a specific
verification of the above-mentioned circumstances is usually not performed.

12 1. Nowak, Zwolnienie dla 0s6b najblizszych na podstawie art. 4a ustawy o podatku od spadkéw i daro-
wizn w Swietle orzecznictwa i poglagdéw doktryny, Torunski Rocznik Podatkowy 2012, pp. 77-78.
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Conclusions

In the author’s opinion, the Resolution deserves approval. Undoubtedly, the issue
under study, due to its universality, is important for all Poles who can potentially
receive funds by way of a donation. The importance of this issue is revealed in the
common risk of a tax obligation arising if a method of transferring funds other
than that provided for in Article 4a (1) (2) of the Inheritance and Gift Tax Act is
used in the performance of a donation agreement. This risk reinforces the view
expressed in the Resolution, because according to it, an own payment made by the
donee on behalf of the donor does not satisfy the conditions for the application of
the tax exemption.

This view, although different from the prevailing line of case law so far, and at
the same time controversial due to its rigorousness, should be considered to be
based on the current legal situation. In this context, despite the axiological doubts,
it should be remembered that the primacy of the linguistic interpretation of the law
has a special force in tax law.

On the other hand, the above-mentioned axiological doubts may constitute the
basis for formulating possible postulates to amend Article 4a (1) (2) of the Inher-
itance and Gift Tax Act by taking into account “confirmation of a cash payment
made by the donor or the donee to the donee’s bank account” as a factual act sat-
isfying the requirement to document the acquisition of a donation of funds. How-
ever, as long as this issue is not settled, it should be assumed, following the correct
operative part of the Resolution, that “a sufficient condition for benefitting from the
tax exemption provided for in that provision is that the donor has documented the
transfer of funds to the donee in the manner indicated in that provision.”
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