STUDIA PRAWNICZE KUL
4 (100) 2024

A theoretical model for the use of participatory
budgeting in implementing an environmental policy
and combating climate change

Teoretyczny model wykorzystania budzetu partycypacyjnego we wdrazaniu polityki
srodowiskowej i przeciwdziataniu zmianom klimatu

TeopeTuyeckas moaesnb UCMONIb30BaHMA NAPTUCUNATUBHOIO BLoXKeTa Npw peanvsauunm
NONUTUKIM B 06N1aCTV OXPaHbl OKPY»KatoLLe cpefibl U NpefoTBPaLLeHNA KNTMMATUYEeCKMX
M3MEHEHUN

TeopeTnyHa MoAeNb BUKOPUCTaHHA BIOKeTY yJyacTi B peanisaLii eKonoriuyHoi NoNiTUKy
Ta NPOTUAIT 3MiHi KnimaTy

JAKUB BARANOWSKI
M.A., University of Szczecin
e-mail: jakub.baranowski@usz.edu.pl, https://orcid.org/0000-0002-9863-7864

Summary: Modern states have a responsibility to run an effective climate policy by adapting solutions that
will have a long-term positive impact on the surrounding environment. This also applies to the state of the law,
which must respond to the changing reality. An important research problem addressed in this study is whether
there is a regulation in Polish legislation that allows the functioning of so-called green participatory budg-
eting. With this in mind, | present the following research questions: Can participatory budgeting as a public
participation tool be a basis for an effective model of engaging residents in the fight against climate change?
Does the Polish legal system stipulate the creation of climate-related participatory budgeting? Does the Polish
legislation need a new regulation on green participatory budgeting, through which only pro-climate projects
will be created? Providing answers to these research questions was possible after conducting an analysis based
on the following research methods: interpretation of the law in force and an analysis of the evolution of law in
time. This allowed the following conclusions: participatory budgeting (PB) is an appropriate form of public par-
ticipation, thanks to which pro-climate tasks can be developed. The current legal regulations in Poland relating
to participatory budgeting should be described as general, which, based on the analysis carried out here, was
found to be insufficient and incompatible with the social reality, which aims to have pro-climate proposals and
to implement them. Therefore, the legislator must intervene and allow citizens to submit such projects under
a separate procedure for climate participatory budgeting.
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Streszczenie: Wspotczesne panstwa maja obowigzek prowadzenia skutecznej polityki klimatycznej poprzez
adaptacje rozwiazan, ktére beda miaty dtugofalowy i pozytywny wptyw na srodowisko. Dotyczy to rowniez
porzadku prawnego, ktéry musi reagowac na zmieniajaca sie rzeczywistos¢. Istotnym problemem badawczym
podjetym w niniejszym opracowaniu jest pytanie, czy w polskim ustawodawstwie istnieje regulacja prawna
umozliwiajaca funkcjonowanie tzw. zielonego budzetu partycypacyjnego. Majac to na uwadze, przedstawiam
nastepujace pytania badawcze: Czy budzet partycypacyjny jako narzedzie partycypacji spotecznej moze by¢
podstawg skutecznego modelu angazowania mieszkaricoéw w walke ze zmianami klimatu? Czy polski system
prawny przewiduje tworzenie budzetéw partycypacyjnych zwigzanych z klimatem? Czy polskie prawodaw-
stwo potrzebuje nowej legislacji w zakresie tzw. zielonego budzetu partycypacyjnego, dzieki ktéremu powsta-
wac bedg wytacznie projekty proklimatyczne? Udzielenie odpowiedzi na postawione pytania badawcze byto
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mozliwe dzieki przeprowadzonej analizie opartej na nastepujacej metodzie badawczej - interpretacji obowia-
Zujacego prawa oraz analizie ewolucji prawa w czasie. Pozwolito to na sformutowanie nastepujacych wnio-
skow: budzet partycypacyjny jest odpowiedniag forma partycypacji spotecznej, dzieki ktérej moga powstawac
projekty proklimatyczne, zmieniajace nasza rzeczywistos¢. Ponadto obecne regulacje prawne w polskim usta-
wodawstwie odnoszace sie do budzetu partycypacyjnego nalezy okresli¢ jako ogdlne, co na podstawie prze-
prowadzonej analizy uznano za niewystarczajace i niedostosowane do obecnych realiéw spotecznych, ktérych
celem jest realizacja propozycji proklimatycznych. Niniejsze studium wiericzy konkluzja, iz polski ustawodawca
musi interweniowac i umozliwi¢ obywatelom sktadanie takich projektéw w ramach odrebnej procedury klima-
tycznego budzetu partycypacyjnego.

Stowa kluczowe: budzet partycypacyjny, zielony budzet partycypacyjny, partycypacja spoteczna, polityka sro-
dowiskowa

Pestome: CoBpemeHHble rocygapctBa 06sA3aHbl MPOBOAUTb IGOEKTUBHYIO KIAMMATUYECKYIO MOANTUKY,
apanTUpya peLleHuns, KOTOPble OKaXKyT AONITOCPOYHOE U MOSTOXKMTENIbHOE BO3AECTBIME Ha OKPY»KaloLLlyto cpefy.
JTO KacaeTca 1 NPaBOBOro NopAfKa, KOTOPbIV AOMKEH pearvpoBaTb Ha MEHAIOLLYIOCA peanbHOCTb. BaxHon
nccnefoBaTenbCckol NpobneMon, paccmaTprBaeMol B AaHHON CTaTbe, ABMAETCA BOMNPOC O TOM, CyLlecTByeT
N B MONbCKOM 3aKOHOAATENbCTBE MpaBoBasA HOpMa, No3sonAwan GyHKLMOHNPOBaTb Tak Ha3blBaeMoMy
3efleHOMy MapTUCHNaTMBHOMY OlomxeTy. Mcxoga M3 3TOro, BbIHOCATCA Ha OOGCY)XAeHue cregyiowve
BOMPOCbI: MOXeT Ny NapTUCMNATUBHDIA OIOKET Kak UHCTPYMEHT OOLIEeCTBEHHOrO Yy4YacTUA CTaTb OCHOBOM
ana 3pdeKTVBHOM MOAENM BOBNEYeHUA rpaxaaH B 60pbby C m3meHeHvem Knumata? lpepycmatpusaet
NN NOMbCKas MpaBoBas CUCTEMA CO3faHMe MapPTUCMMATUBHbBIX OIOKETOB, CBA3aHHBIX C KnumaTtom? HyxeH
NN NOMIbCKOMY 3aKOHOLATEeNIbCTBY HOBbIN 3aKOH O Tak Ha3blBaeMOM 3e/1eHOM NapTUCMMATUBHOM OlogpKeTe,
6narofiapa KoTopoMy GyayT co3faBaTbCA TONbKO MPOEKTbI, HafmpaBneHHble Ha 3awmTy Knumata? OTBeTUTb
Ha MOCTaBneHHble MCCIefoBaTeNlbCKMe BOMPOChl CTano BO3MOXHbIM Gnarofaps aHanu3y, OCHOBaHHOMY
Ha crepylolemM meTofe UCCNefoBaHUA — MHTeprpeTaummn CyLecTBYIOWEro 3akoHoaTeNbCcTBa U aHanuse
ero 3BONILUMN BO BpPeMeHW. ITO no3Bonuno chopmynmpoBaTb Crefylolme BbiBOAbI: MapTUCUMNATUBHBIN
Glo[KeT ABNAeTCA noaxoasLlent GopmMon 06LeCTBEeHHOro yyacTs, bnarogapsa KOTOpo MOryT 6biTb co3aHbl
nopafepK1BatoLLMe KNvMmaT NPOeKTbl, MEHAOLLME HaLly peanbHOCTb. Kpome Toro, CyLecTBytoLwme B NOAbCKOM
3aKOHOZaTeNIbCTBE MPaBOBble HOPMbI, KacatoLmecs NapTMUMNATOPHOro GloKeTa, CnefyeT XapakTepu3oBaTb
Kak obLine, KOTopble, HAa OCHOBaHUM MPOBEAEHHOro aHanu3a, Gbiny MPU3HaHbl HEQOCTAaTOUHbIMK W He
afanTVPOBaHHbIMU K COBPEMEHHBIM COLIMASIbHBIM PeasinsiM, HanpaBeHHbIM Ha peann3aunto NpeanoKeHnii
B 06nacTu 3awuthl Knumata. B gaHHOM uccnepoBaHny GOpMynMpyeTca BbIBOA O TOM, YTO MOSbCKOMY
3aKoHOZaTesl0 HeO6XOAVMO NMPUHATL Mepbl U NPefOCTaBUTb FpaXKAaHaM BO3MOXHOCTb NPeACTaBNATb TaKue
NPOoeKTbl B paMKax OTAESIbHON NpoLeAypbl KNMMaTUYeCKOro NapTUCUMNaTUBHOMO blogpKeTa.

KnioueBble cnoBa: napT1cMnaTBHbLIN GIOfXKET, 3eNeHbII NapTUCUNATUBHBbIN 6rofpKeT, obLecTBEHHOE y4yactune,
nonnTUKa B 0611aCT KNmata

Pe3stome: CyyacHi KpaiHu 3060B'A3aHi NpoBoANTM edeKTUBHY KiMaTUYHY NOMITUKY, aAanTyloun pilleHHs, AKi
MaTVMyTb JOBFOCTPOKOBWMI MO3UTVBHMI BMIMB Ha HAaBKOMMLLHE cepefioBuLLe. Lle CToCyeTbcA Takox i NpaBoBoO-
ro NMopAfKyY, AKVI MOBVHEH pearyBaTi Ha peasbHiCTb, O 3a3Ha€ 3MiH. BaxnuBolo focnigHMLbKoo Mpobnemoto,
AIKa PO3rNAJAETLCA B LbOMY JOCHIAKEHHI, € MUTAHHA, UM iCHYE B NOIbCbKOMY 3aKOHO[ABCTBI NpaBoBe pery-
NOBaHHSA, fiKe YMOXKINMBIIOE GYHKLIOHYBaHHSA T. 3B. “3e1IeHOro” 61ofpKeTy yyacTi. 3Baxkatoun Ha Lie, A MPOMOHYo
TaKi JOCNiAHMLBKI 3anuTaHHA: Yn GlofpKeT yuacTi, K iIHCTPYMEHT coLianbHOT yyacTi, MoXe 6yTV OCHOBOI AnA
edeKTUBHOI Mofeni 3anyyYeHHA HpoMaaAaH fo 60poTbbK 3i 3miHO KnimMaTy? Yu nonbcbka npaBoBa cucTema
nepefbayae CTBOPEHHA TaKUX GIOKETIB yyacTi, AKi Mornu 6 6yTn NoB'A3aHMMK i3 KNimaTom? Yu nonbcbKe 3a-
KOHOAABCTBO NOTpebye HOBOrO 3aKOHOAABCTBA OO T. 3B “3e/1eHOr0” G1oKeTy yuacTi, 3aBAAKM AKOMY CTBOPIO-
BaTUMYTbCA NviLLe NPOKAIMATUYHI MPOEKTU? BignosicTy Ha Tak cGopMynboBaHi JOCAIAHMLbKI 3anMTaHHA CTano
MOX/IMBUM 3aBAAKN aHani3y, OCHOBaHOMY Ha JOCIAHMLIbKOMY METOA|, AKUM € TyMayeHHA YMHHOIO npaga Ta
aHani3 eBonioLii npasa 3 NAMHOM yacy. Lle 1o3Bonnno chopmynioBaTi HACTYMHI BUCHOBKI: GIOLKET yyacTi € Bif-
noBiaHo GopMoto coLlianbHOI yyacTi, 3aBAAKN AKIN MOXHa CTBOPIOBATU NPOKMIMATUYHI MPOEKTW, AKI AafyTb
MOX/UBICTb 3MIHWUTM HaLly peanbHicTb. KpiM TOro cnif 3aBBaKm1TW, WO YNHHI MPaBOBi HOPMU MOSIbCLKOTO 3aKO-
HO[ABCTBA, O CTOCYIOTbCA OIOIPKETY yJacTi, CJlif OXapaKTepu3yBaTy AK 3arasbHi, AKi, HA OCHOBI MPOBeAEHOro
aHanisy, BBaXxalTbCA HEAOCTAaTHIMU Ta HENPUCTOCOBAHNMM A0 CbOTOAHILLHIX COLianbHUX peanin, CNPAMOBaHNX
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Ha peanisauilo NPOKMiMaTUYHKX iHiLiaTKB. [aHe JoCnifXeHHs [O3BOSIAE 3pOOUTY BUCHOBOK, LLO MOSbCbKNI
3aKoHoaBeLb MOBUHEH BTPYTUTUCA | fO3BOIUTIA rPOMaZAHaM NoAaBaTy Taki MPOEKTM Y pamMmKax OKpemoi npo-
Lefypw KniMaTMyHOro GrofKeTy yyacTi.

KniouoBi cnoBa: 61opKeT yyacTi, 3eneHnin 61ofpKeT yyacTi, colianbHa yuacTb, eKooriYHa Nonitmka

Introduction

The subject matter of environmental protection is a permanent element of funda-
mental laws of modern countries. In the Constitution of the Republic of Poland,’
the obligation to protect the environment is in Chapter II, dealing with freedoms,
rights and obligations of persons and citizens. However, from the point of view
of this study, special emphasis should be given to Article 74 (4), which stipulates
that public authorities support the activities of citizens to protect and improve the
quality of the environment. Moreover, environmental protection is the responsi-
bility of public authorities, and each citizen has the right to obtain information
on the condition and protection of the environment. Such an approach from the
legislator takes into account the idea of good governance, which stipulates citizen
participation of citizens (or, more broadly, society) in environmental protection
management based on partnership and equality.? The statutory regulation, which
is an extension of the provisions of the Polish Constitution when it comes to public
participation in environmental protection, is based on institutional assumptions,
that is, on allowing participation of ecological organisations in administrative pro-
ceedings in a relevant mode and also on granting control powers to question acts or
omissions that violate environmental laws.

As is accepted by legal scholars and commentators, the right to a healthy en-
vironment is one of the solidarity rights that belong to third-generation human
rights.’ Identifying climate problems with human rights means we need to address
the question of implementation of goals of the policy for fighting climate change in
the context of how local authorities and civil society can achieve them. The Polish
legislator has not directly indicated in any Polish law the possibilities of mitigating

1 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws [Dziennik Ustaw] 1997 no. 78,
item 483.

2 M. Gorski, Online Commentary on art. 74, in: Konstytucja RP, vol. 1. Komentarz do art. 1-86, eds.
M. Safjan, L. Bosek, Warszawa 2016, https://sip.legalis.pl/document-view.seam?documentId=mjxw6
2zogizdkmjsha2tsmroobgxalrsgu4tgmq# [access: 10.08.2022].

3 J. Marszalek, Prawo do czystego srodowiska jako wartos¢ konstytucyjna, Gdanskie Studia Prawnicze
2021, vol. 25, no. 3 (51), p. 156.
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the effects of the changing climate resulting from participatory democracy. As
pointed out in the literature, this process allows public authorities to use all - legal
and non-legal - available participatory tools to manage public matters in a local
government community.* The most popular participatory tools include referen-
dum, public consultation, public discussion and participatory budgeting (PB).

1. Research objective, problem and specific questions

In the face of climate and energy challenges faced by the EU and the world, we
need to present proposals for bottom-up efforts that will engage residents locally in
achieving global goals. Such a proposal ultimately involves introducing regulation
in the Polish legal system in Article 5a of the Commune Self-Government Law®
and, possibly in the EU Member States, common participatory budgeting relating
to climate in self-governing communities. This form of public participation allows
citizens to gain an effective tool for submitting projects that may prevent the con-
sequences of climate change. Local communities may take tangible steps to limit
climate consequences using this legal solution. Such actions will result in the cre-
ation of climate-friendly investments and improve the citizens’ climate awareness.
Considering the context and direction which countries and their self-governing
communities should follow to take local actions to fight climate change, we must
ask the following research questions, which will allow us to verify the research hy-
pothesis that the Article 5a (3-7) of the Commune Self-Government Law, which
regulates participatory budgeting in Polish cities and provides for a climate partici-
patory budget focused exclusively on pro-climate and energy-saving projects:
1. Can participatory budgeting as a public participation tool be a basis for an effec-
tive model of engaging residents in the fight against climate change?
2. Does the Polish legal system stipulate the creation of climate-related participa-
tory budgeting?
3. Does the Polish legislation need a new regulation on climate participatory
budgeting, through which only pro-climate projects will be created?

4 M. Augustyniak, Partycypacja spoleczna w samorzqdzie terytorialnym w Polsce i we Francji. Studium
administracyjnoprawne na tle poréwnawczym, Warszawa 2017, p. 49.

5 Article 5a (1-7) of the commune self-government law of 8 March 1990, consolidated text: Journal of
Laws 2022 items 559, 583, 1005, 1079, 1561.
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2. Research methods

The analysis carried out to determine the impact of participatory budgeting on the

inclusion of citizens in conducting environmental policy and combating climate

change is theoretical. Proposing a separate legal regulation to address climate partic-

ipatory budgeting in Article 5a of the Commune Self-Government Law first requires
presenting the legal basis for the traditional PB model. A deeper understanding of
the above issue is expected to evaluate the need — or lack thereof — for a new legal

regulation for PB focused exclusively on the fight against climate change. The anal-
ysis of the principles and procedure of the operation of participatory budgeting in
Poland will be based on Article 5a of the Commune Self-Government Law, where
a commune is a basic unit of local government in Poland. The investigation is based
on research typical to the study of law, which is part of social science. Considering
the subject matter presented in the article, the method of interpretation of the law in
force and the method of description of the development of law in time were chosen.
The first method should be understood as using the content of the law in force ipso
iure, which is the subject of this research. The law interpretation method is based on
a logical and linguistic interpretation, known among legal scholars and commenta-

tors as the interpretation of law.* When using the interpretation of law, we must refer

to the achievements of Zielinski, the creator of the derivative interpretation of law

founded on the principle of omnia sunt interpretanda. Zielinski anchors his derivative

concept on the systemic, functional and teleological phases. Moreover, this paper also

uses the method of description of the development of the law in time, which allows

a fuller approach. In this context, this historical method aims to show the origins of
the emergence of the institution of participatory budgeting.

The methods used in this paper are intended to prove whether Article 5a (3-7)

of the Commune Self-Government Law, which is the basis for Polish participatory

budgeting, is sufficient to create a climate participatory budget or whether a legis-
lative change is required to directly indicate the basis for a special type of participa-
tory budget focused exclusively on climate and energy issues.

T. Barankiewicz, Metody myslenia, badania prawa i systematyzacji wiedzy w naukach prawnych, in:
Metodologia dysertacji doktorskiej dla prawnikéw. Teoria i praktyka, eds. H. Izdebski, A. Lazarska,
Warszawa 2012, pp. 113 and 122.
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3. Definition considerations and location of participatory budgeting on
Arnstein’s ladder of participation

Participatory budgeting’ is a form of public participation in which citizens play an
active role in helping authorities identify a given community’s needs. Participatory
budgeting is a decision-making process in which residents co-determine the distri-
bution of a specific pool of funds.? In other terms, participatory budgeting refers to
a bottom-up procedure for residents to define the expenses to be implemented in
a given year.” According to Misiejko, the primary goal of participatory budgeting is
to involve residents in the affairs of a given local government unit.'’ By implement-
ing the idea of participatory management of public affairs, participatory budgeting
creates a public space for an exchange of ideas and public debate, in which com-
munity needs are discussed, and proposals of projects that could be implemented
under this procedure are put forward.!! PB allows citizens to co-decide how some of
the budget is spent on the proposals they submit.'* This means that projects chosen
by citizens are to be executed by the public authorities without much interference in
the proposals, thus participatory budgeting has a decision-making character.

Participatory budgeting, as a tool involving people co-deciding on public af-
fairs, is a type of public participation described by Arnstein as “delegated power.*?
According to the ladder of public participation she created, the delegated power
rung is a consequence of the ongoing negotiations between citizens and the pub-
lic authority, whereby citizens are given the opportunity to make decisions about
a specific programme, plan or action. It is a rung on the ladder of participation in
which citizens have decision-making power and must bear responsibility for the
actions taken. PB is a procedure whereby public authorities put some of the finan-
cial resources in the hands of citizens, who can make independent decisions about
which projects are to be executed.

Despite the fact that under Article 5a (3) of the Commune Self-Government
Law, participatory budgeting is considered a special form of public consultation,

7 Since the term ‘participatory budget’ is used in foreign doctrine, it will be used in this article.

8 W. Keblowski, Budzet partycypacyjny - krotka instrukcja obstugi, Warszawa 2013, p. 8.

9 Z.Dolewka, Budzet partycypacyjny w teorii i w praktyce, Prace Naukowe Uniwersytetu Ekonomiczne-
go we Wroclawiu 2015, no. 408, p. 63.

10 A. Misiejko, Budzet obywatelski w praktyce samorzgdow, Warszawa 2020, p. 17.

11 G. Mattei, V. Santolamazza, G.F. Grandis, Design of the Participatory Budget: How to Turn Citizens into
Process Protagonists, International Journal of Public Sector Management 2022, vol. 35, no. 3, p. 296.

12 J. Gomez, D. Insua Rios, C. Alfaro, A Participatory Budget Model under Uncertainty, European Journal
of Operational Research 2016, vol. 249, no. 1, p. 352.

13 S.R. Arnstein, A Ladder of Citizen Participation, AIP Journal, July 1969, pp. 217, 222-223.
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we need to move away from such an understanding of this institution. It is because

certain features of participatory budgeting have emerged, which make it markedly

different from the traditional form of public consultation. The latter’s essence is to

inform or collect opinions on a specific, significantly public topic, which are then

forwarded to public authorities so that they can analyse them and perhaps agree to

implement them. The consultation mode allows the authorities to hear the citizens
but does not oblige them to enforce their voice. This is contrary to the idea behind
the public participation process. It is a participatory decision-making process in

which citizens have a significant voice by submitting and voting on projects. Unlike

the usual mode of consultation, public authorities should not change citizens’ deci-

sions in the voting procedure. In addition, if participatory budgeting is to become
a permanent part of the participatory primer of a given local government unit,
it must be regular, preferably yearly, while consultations may be one-oft and not
continuous.

The choice of the type of public participation that attempts to engage citizens

in the fight against climate change must be the form that has decision-making and
authority-related features in its essence. Elections or referendums cannot come into
play here because the legislation precisely describes their role. Most of all, they are
held only in the cases and at the times prescribed by law. Participatory budgeting is
the only form of public participation that can be effectively and continuously used
to combat climate change.

4. Introduction and evolution of participatory budgeting in Poland

For the needs of this paper, we need to present the Polish context and the conditions

in which the Polish model of participatory budgeting was introduced. In 2011, the

first edition of participatory budgeting was introduced in Sopot. The Polish legal
system did not offer such an institution then. Participatory budgeting was under-
stood as part of another public participation tool — public consultation. However,
under this procedure, citizens may decide how an allocated amount is spent on
proposals that have been submitted and reviewed. What is more, in contrast to
the regular mode of public consultation, the results of participatory budgeting are
binding on local government bodies."* From the legal point of view, at the level of

J. Baranowski, Participatory Budget and the Sars-Cov-2 Pandemic in Poland, Transylvanian Review of
Administrative Sciences 2020, Special issue, p. 27.
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the commune as a basic local government unit, participatory budgeting was organ-
ised under Article 5a (1) and (2) of the Commune Self-Government Law, which is
the procedure for public consultation.

As pointed out by Sobol, the number of participatory budgeting procedures in
2011-2015 clearly shows the direction that Polish cities are following - joining in
the creation of participatory budgeting due to the growing interest in them:

1) 2011 - 1 participatory budgeting procedure;

2) 2012 - 3 participatory budgeting procedures

3) 2013 - 16 participatory budgeting procedures;
4) 2014 - 92 participatory budgeting procedures;

5) 2015 - 171 participatory budgeting procedures."

5. Participatory budgeting under Polish law

The Polish legislator introduced the institution of general participatory budgeting
in the Act of 11 January 2018 on amending certain acts in order to increase the
participation of citizens in the process of selecting, operating and controlling cer-
tain public bodies. Since then, the legal basis for the participatory budget in Polish
cities is Article 5a (3-7) of the Commune Self-Government Law. The participatory
budget was not introduced in a separate law, such as in Peru,'® for example, which
gives rise to certain consequences. Despite the introduction of the new law, it is
not comprehensive. It does not address some crucial problems, i.e. protecting the
legal interest of a citizen who has submitted a project to the participatory budget,
which won but the city authorities do not want to implement it,'”” or continuing
the investment projects already created under the participatory budget. As a result,
the current normative form equates the participatory budget with public consul-
tations, unequivocally diminishing its status as a decision-making form of public
participation.

The most significant legislative change in Article 5a of the Commune Self-Gov-
ernment Law, from the point of view of local authorities and residents, was the

15 A. Sobol, Budzet obywatelski jako narzedzie rozwoju lokalnego, Studia Ekonomiczne. Zeszyty Nauko-
we Uniwersytetu Ekonomicznego w Katowicach 2017, no. 316, p. 175.

16 L.S. McNulty, Barriers to Participation: Exploring Gender in Peru’s Participatory Budget Process,
The Journal of Development Studies 2015, vol. 51, no. 11, p. 1432.

17 For more, see ]. Baranowski, Problematyka ochrony interesu prawnego w procedurze budzetu partycy-
pacyjnego, Acta Iuris Stetinensis 2023, vol. 46, no. 5, pp. 7-20.
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introduction in the largest Polish cities of the obligation to hold the PB procedure
annually at least 0.5% of the community’s expenses included in the latest PB report.
Importantly, the legislator did not stipulate any exceptions in this process. Partici-
patory budgeting may differ depending on the decision of the regulatory authority
of a given local government unit. In one, the rules may be more complex than in
another. This exclusive competence to establish rules and procedures for holding
participatory budgeting transferred onto the decision-making body has both flaws
and advantages. The advantage is that a local government body, looking at its spe-
cific characteristics and needs, may model rules that suit them. The flaw is that de-
spite general rules for participatory budgeting, the same proposal may be assessed
differently in different cities.

6. Green participatory budgeting as an effective tool of public
participation in environmental policy and combating climate change -
a case study of selected Polish cities

In the current legal status based on Article 5a (6) of the Commune Self-Government
Law, funds spent under participatory budgeting in Polish cities may be grouped
into wallets that cover the entire commune or its parts or amount-based catego-
ries of proposals that apply to the whole territory of a commune or its part. Such
a provision yields ambiguous results. The Polish legislator did not directly prescribe
setting aside a certain amount of funds for the so-called thematic PB processes,
including green participatory budgeting. Under the legalism principle, this means
that without a clear legal basis, public authorities cannot take any action. A com-
mune, as an entity exercising public authority - according to Article 169 of the
Polish Constitution - is obliged to act on the basis and within the limits of the law.
The laconic content of Article 5a (6) of the Commune Self-Government Law results
in the fact that not all Polish cities have decided to introduce thematic participatory
budgets due to the fear of invalidating such measures by the Polish supervisory au-
thority over local government units, which is the province governor (voivode). De-
spite this, due to the prevailing social realities and citizens’ green attitudes, Polish
cities have decided to organise green participatory budgeting without a clear legal
basis. Such actions show that we need such processes, which means that the Polish
legislator must interfere and that the legal status must be prescribed in Article 5a
of the Commune Self-Government Law. Supplementing Article 5a with additional
normative content will enable Polish cities to launch a climate participatory budget
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procedure separate from the traditional participatory budget, focusing exclusively
on pro-climate and energy-saving projects. Thus, the scope of application of the
supplemented Article 5a will not raise doubts about interpretation.

Even though today’s legislature has no legal standard that would allow Polish
local governments to create participatory budgeting dedicated to climate change,
some cities decided to allocate a certain amount of funds to do so. Katowice and
Lublin will serve as examples here.

The second edition of the “Green participatory budgeting” of Katowice was held
based on the ordinance of the President of the City of Katowice.'® It lays down that
public consultation on green participatory budgeting of Katowice is intended to
diagnose the needs of residents in terms of broadly understood technology and en-
vironmental protection®® (§ 2). Residents had PLN 3 million (EUR 700,000), which
they could use to create flower meadows, revive squares or parks or set up rain gar-
dens. The most important element in the proposal assessment procedure was the
proposal’s feasibility, which was examined by officials who deal with green areas in
their day-to-day work. The procedure led to the following result: during the second
edition, residents submitted more than 164 proposals for tasks to be carried out, of
which 84 were chosen for implementation. Examples of such projects include:
planting trees,

1) setting up a community garden on the roof of an underground car park,
2) organising ecological educational panels.*

In Lublin, green participatory budgeting was launched in 2017, and residents
may propose projects (except 2020, the first year of the SARS-CoV-2 pandemic).
Like in Katowice, the project aims to encourage residents to participate locally by
submitting a general proposal for greening parts of the city. Projects proposed by
residents must be consistent with local zoning plans, the design of underground
and above-ground infrastructure, and applicable laws. In consideration of the fight
against climate change, experts who evaluate green projects do so on the basis of
the following criteria:

18 Ordinance no. 1504/2021 of the President of the city of Katowice of 26 February 2021 on holding
public consultation on proposing projects for the second edition of Katowice’s Green Budgeting,
https://www.katowice.eu/SiteAssets/dla-mieszkanca/zaangazuj-si¢/konsultacje-spoleczne/zielony-
-budzet/ii-edycja-2021/pliki-do-pobrania/1.%20zarzadzenie%20Prezydenta%20Miasta.pdf [access:
30.08.2022].

19 Ibidem.

20 Projects selected for implementation as part of the second edition of Katowice’s Green Budgeting,
https://archiwumbo.katowice.eu/Aktualnosci/Documents/Zadania%20wybrane%20do%20realiza-
¢ji%20w%20ramach%2011%20edycji%20Zielonego%20Bud%c5%bcetu.pdf [access: 30.08.2022].
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1) availability and environmental context — an absence of an organised green area
within a 5-7 minute walking distance is especially important;

2) functionality, resourcefulness, innovativeness — understanding of capabilities to
satisty the needs of self-governing communities, including an effect on social
integration and how greenery in urban space is viewed;

3) share of green areas — the greatest emphasis is placed on creating new green
areas, renovating degraded terrains and increasing biodiversity.*'

Since the introduction of green participatory budgeting in Lublin, 68 green pro-

jects have been selected for implementation, which has crucially improved the city’s

greenery.

Despite the lack of a legal basis in Article 5a of the Commune Self-Govern-
ment Law, green PB in Poland is no longer a theoretical model of bottom-up public
participation but a tangible benefit for a local community. The launching of this
procedure means that Polish cities gain new green areas, which may aid actions for
climate.

7.The theoretical model for climate participatory budgeting in Poland -
new regulation

This discussion of participatory budgeting in Poland leads to the conclusion that
the current provisions of Article 5a of the Commune Self-Government Law are
insufficient to introduce a dedicated participatory budget for climate change. The
above indicates the laconic nature of the Polish participatory budget regulations,
which raises interpretive doubts for Polish cities. Therefore, Article 5a of the Com-
mune Self-Government Law needs a new legal regulation focusing exclusively on
climate participatory budgeting. The current regulation allows citizens to submit
a wide range of projects — from school- or health-related projects to transport- and
climate-oriented ones. This procedure may mean that the percentage of pro-cli-
mate projects that pass the review stage and citizens’ voting will not be satisfactory.
Taking up the subject of the introduction of a new regulation into Polish legislation
through the establishment of provisions on climate participatory budgeting should
be considered necessary. It will allow citizens to submit only proposals focused on

21 Information for residents of Lublin about the assessment criteria for green participatory budgeting
projects, https://lublin.eu/mieszkancy/partycypacja/zielony-budzet-obywatelski/informacje/ [access:
30.08.2022].
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climate, with the tangible consequence that only such projects will be selected for
implementation.

Creating a new regulation on climate participatory budgeting for each city in
Poland may provide a solution for enhancing residents” involvement in improving
the quality of green areas and local actions for climate and energy. A climate par-
ticipatory budget in every Polish city will contribute to improving the environment
through civic projects, improved awareness of climate change, and educational ac-
tivities for climate and energy conservation. Correctly constructed principles of
such a process will allow residents to submit proposals intended to positively im-
pact their local community, and their usefulness will affect the fight against climate
change. The aim is to introduce obligatory climate PB in each Polish city, which is
crucial for the trend of green participatory budgeting and energy-related subjects.

The legal basis for introducing climate participatory budgeting in Polish cit-
ies should be found in Article 5a of the Commune Self-Government Law. In the
future, the issue of climate participatory budget should be an integral part of this
legislation. The procedure of climate participatory budgeting should be as simple
as possible. It should be considered reasonable to leave the detailed rules for the
climate participatory budgets to each Polish city- as in the case of the traditional
participatory budget. This procedure should also include examples of thematic ar-
eas that will help residents submit proposals on combating climate change, such as
for example:

1) urban green stops - intensifying plantings in stretches along roads and effective
retention of rainwater;

2) new tree plantings in urban spaces;

3) creating new green spaces — pocket-sized parks;

4) eco-waste collection points, where small waste, such as batteries, light bulbs or
small electronics, may be disposed of.

An essential fact is that Polish public authorities have noticed the problem of
a lack of a legal basis for creating participatory budgeting intended to combat cli-
mate change. The website of the Government Legislation Centre posted a draft law
amending certain acts to strengthen the climate-related dimension of municipal
policy, which includes provisions on participatory budgeting.*? This draft law direct-
ly responds to an increasingly popular practice of local governments where green
participatory budgeting is created. It was decided that the trend followed by more

22 Draft law on amending certain acts to strengthen the climate-related dimension of the municipal
policy. Draft law along with reasoning available online: https://legislacja.rcl.gov.pl/projekt/12350802
[access: 31.08.2022].
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and more Polish cities should be formalised. Under the statutory proposal, the ex-
isting Article 5a of the Commune Self-Government Law will read as follows: “Com-
munes referred to in Article 5 (communes which are towns with district rights, that
is the biggest Polish cities), should, as part of funds spent on the implementation
of participatory budgeting, allocate sums dedicated to projects associated with the
protection of urban natural environment and whose implementation should lead
to an increase of the surface area of a biologically active zone and of retention of
rainwater and snowmelt” The reasoning for the statute is that the essence of this
amendment is intended to “green” participatory budgeting, which also aspires to
have a positive impact on the local community.”

It must be remembered that the draft law, submitted for reading by the Polish
parliament, may be amended after a parliamentary discussion. However, the direc-
tion of changes presented by the Ministry of the Environment and Climate leads to
one positive conclusion. Polish local governments will be able to introduce special
participatory budgeting dedicated to climate change, and the largest Polish cities will
be obliged to do it. It is not an optimal move. From the author’s point of view, in order
to bring about the first effects of a local climate fight as quickly as possible, that is, to
carry out as many climate-focused projects as possible, climate participatory budget-
ing should be introduced in each Polish city. Only a quick and efficient response from
the legislator, as well as appropriately construed laws that regulate issues of prompt
execution of climate projects, may yield measurable results that the community ex-
pects. It should be noted that the above solution, proposed by the Polish authori-
ties, is not a sufficient response to the demand arising from the interest of citizens in
pro-climate solutions within participatory budgeting. The above proposal should be
supplemented with the solutions presented in this article, relating to the introduction
of a mandatory climate participatory budget in every Polish city (not only in the cities
with district rights - i.e. the largest Polish cities), as well as to allowing the submission
of energy-saving projects, which does not directly follow from the proposed changes.

Conclusions

To answer the first research question, it must be pointed out that participatory
budgeting is perceived as a participatory decision-making process through which
citizens get involved and co-decide on local matters. I use Arnstein’s research and

25 Ibidem.
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participation ladder to place the role of participatory budgeting in the structure
of public participation. In view of this analysis, I have concluded that PB is most
suitable for the delegated power rung and is about a balance between delegating
specific activities by public authorities (delegating funds and creating legal pro-
visions that allow it) and by citizens (involvement by proposing tasks and partic-
ipating in voting). A participatory budget is, therefore, an ideal tool in the hands
of public authorities to effectively encourage people to take an interest in public af-
fairs. However, given the climate challenges that global societies face, it is essential
to address the issue of selecting a separate thematic category for the participatory
budget.

The analysis of PB as a participatory process that co-creates the policy of fighting
climate change points to the fact that it may effectively co-participate in executing
this policy. The use of human potential to develop solutions and raise awareness of
climate threats is an appropriate step towards green participation at a local level.
PB is not an aged and worn-out process; it is an innovative and interesting method
of involving residents in matters most important to them. The Polish cities where
green participatory budgeting operates could be enticing factors and could initi-
ate similar actions on a global scale, broader than to date, which will mean new
climate-friendly places and also greater knowledge about the progressing climate
change.

To answer the second research question, creating green or climate participatory
budgeting is not possible under current regulations in Poland. Public administra-
tion operates according to the principle of legalism and is based on the foundation
of the law in force. From this point of view, we must conclude that there is no legal
norm in Article 5a of the Commune Self-Government Law that would vest any en-
tity with the power to create such participatory budgeting. Admittedly, this analysis
with case studies of Polish cities also demonstrates that participatory budgeting
dedicated to combating climate change is introduced in the form of green partici-
patory budgeting, but it is done so through legally dubious means. Referring to the
research problem posed in the introduction, it should be stated that the current
wording of Article 5a of the Act on Commune Self-Government, which is the legal
basis for the participatory budget in Polish cities, is insufficient.

To answer the third research question, it must be pointed out that — based on
case studies of Polish cities that have introduced green participatory budgets with-
out a clear legal basis — the Polish legislation needs a new regulation on climate
participatory budgeting. In order to meet public expectations, the Polish legislator
should make the same decision as in 2018 — when the legal regulation of the tra-
ditional participatory budget was introduced into legal order — and introduce the
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legal regulation of the climate participatory budget in Article 5a of the Commune

Self-Government Law. Such an act will positively impact climate policy-making at
the local level. If the Polish legislator enacts a separate law on participatory budget-
ing, given the need for detailed legal regulation of this institution, climate partici-
patory budgeting should have its place in Polish cities.

Approval must be expressed that current legislative works, despite previous crit-

icism for too much reserve towards the amendments introduced, are a step towards
formalising a good practice of using participatory budgeting for environmental
protection and fighting climate change. This real legislative action shows that public
authorities see this form of public participation as an effective tool for a local fight
against climate change. Adequate requirements must be met for it to work well,
both for the authorities and residents. Citizens must be ensured access to climate
education and supported in submitting and promoting climate projects to partici-
patory budgeting.

However, the above legislative proposal should not be considered sufficient. Af-

ter the introduction of proposed legislative changes by the Polish government based
on directions of changes presented by the Ministry of the Environment and Cli-
mate, the largest Polish cities will create participatory budgeting every year to carry

out climate-friendly projects. Smaller Polish cities will be able to decide whether to

make this tool available for residents. The author believes that such action will not
be sufficient. We need to consider making this instrument accessible to all Polish
citizens by making climate participatory budgeting obligatory at the level of each
Polish city. Such a move may bring tangible benefits. There will be more pro-climate
ideas, which will also involve greater interest in climate education and the effects of
climate change.

This analysis attempted to prove whether PB as a public participation tool may

be a basis for an effective model of engaging residents in the fight against climate
change. This efficiency is expressed in hundreds of proposals submitted under Pol-
ish green participatory budgeting, translating into tens of projects in the Polish cit-
ies presented in this paper. Effects of the transformation of Polish cities into green
enclaves and climate-friendly places will stay with local communities for the years
to come, while the awareness of improvement of the fate of our planet by executing
a climate PB may boost local climate appreciation and awareness.

Translated by Agnieszka Kotula-Empringham
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