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Summary: The article’s subject is collegiality as the essence of the Supreme Audit Office (NIK)'s activities. The
Constitution of the Republic of Poland defines the functioning of the Supreme Audit Office (Polish: Najwyzsza
I1zba Kontroli, abbreviated NIK) based on the principle of collegiality (Article 202 section 3 of the Constitution of
the Republic of Poland). However, this requirement is formulated in a very general manner, without specifying
the content or form of its implementation, but with the indication that the organisation and functioning of the
Supreme Audit Office shall be defined by law (Article 207 of the Constitution of the Republic of Poland). Inter-
estingly, this concept was already embedded in the Act of 23 December 1994, on the Supreme Audit Office,
two years before the adoption of the Polish Constitution, and remains in effect in its unchanged form to this
day. This article analyses the principle of collegiality, an issue of constitutional and functional significance for
the NIK's operations while considering the NIK president’s strong leadership role. The study aims to demon-
strate that the implementation of the constitutional principle of collegiality in NIK is not limited to the work
of the collective body within the Office, namely the NIK Council but obliges the organisation to perform tasks
collaboratively at various stages of the audit process. The article’s subject determined the research method’s
choice and the study’s structure.

The primary research method employed is the formal-dogmatic method, which involves the analysis of
statutory provisions and other legal instruments related to the examined issues, specifically the Constitution
of the Republic of Poland and the Act on the Supreme Audit Office. Additionally, the article analyses the stan-
dards developed by the International Organization of Supreme Audit Institutions (INTOSAI) concerning the
modes of operation of such institutions. Since the principle of collegiality has defined the functioning of the
Office from the very first day of its establishment, the historical method was also applied.
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Streszczenie: Przedmiotem artykutu jest kolegialnos¢ jako istota dziatalnosci Najwyzszej Izby Kontroli. Konsty-
tucja Rzeczypospolitej Polskiej okresla sposob funkcjonowania NIK w oparciu o zasade kolegialnosci (art. 202
ust. 3 Konstytucji RP). Wymdg ten zostat jednak ujety w sposéb bardzo ogdlny, bez doprecyzowania tresci
i formy jego realizacji, ale ze wskazaniem, Ze organizacje oraz tryb dziatania Najwyzszej I1zby Kontroli okresla
ustawa (art. 207 Konstytucji RP). Co ciekawe, koncepcja ta zostata zapisana juz w ustawie z dnia 23 grudnia
1994 r. o Najwyzszej Izbie Kontroli, tj. dwa lata przed uchwaleniem Konstytucji RP, i w niezmiennej formie
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obowiazuje do dzis. W niniejszym artykule dokonano analizy zasady kolegialnosci, a wiec istotnej ustrojowo
i funkcjonalnie kwestii dla dziatalnosci NIK, z uwzglednieniem silnej pozycji kierowniczej Prezesa NIK. Opraco-
wanie zmierza do wykazania, ze realizacja konstytucyjnej zasady kolegialnosci NIK nie ogranicza sig jedynie do
pracy funkcjonujacego w Izbie gremialnego organu, jakim jest Kolegium NIK, lecz zobowigzuje do zespotowe-
go wykonywania zadan na réznych etapach postepowania kontrolnego.

Przedmiot artykutu przesadzit o wyborze metody badawczej i uktadzie opracowania. Podstawowa zasto-
sowana metoda badawczg jest metoda formalno-dogmatyczna zwigzana z analiza aktéw prawnych odnosza-
cych sie do badanej problematyki, tj. Konstytucji RP i ustawy o NIK. Dokonano réwniez analizy standardéw
opracowanych przez Migedzynarodowa Organizacje Najwyzszych Organéw Kontroli, odnoszacych sie do formy
dziatania tych organéw. Z uwagi na to, ze zasada kolegialnosci okresla sposéb funkcjonowania Izby od pierw-
szego dnia jej powotania, zastosowano réwniez metode historyczna.

Stowa kluczowe: kolegialno$¢, Najwyzsza Izba Kontroli, Kolegium NIK, wtadza kontrolujaca

Pesiome: peameTom AaHHOW CTaTby ABAAETCA KONNErManbHOCTb Kak CYLUHOCTb AeATeNibHOCTU BepxoBHOM
KOHTposibHoW nanatbl (BKIM). KoHcTuTyuma Pecny6nmku Monbla onpepenset GyHKLUMOHMPOBaHMe BepxoBHol
KOHTPOJIbHOW Nanatbl Ha OCHOBEe MPUHLUMNA KonnernanbHocTh (cT. 202 (3) KoHctuTyumm Pecnybnvku Monb-
wa). OgHako 310 TpeboBaHre cPOPMYNNPOBAHO B OUEHb 06LLEM BUE, 6€3 yTOUHeHUs copepKaHusa 1 Gopmbl
ero peanusauum, HO C YKa3aH/WeM Ha TO, YTO OpraHM3aLysa 1 Pexmm paboTbl BepxoBHOW KOHTPONbHOW na-
naTbl onpeaenAlTca 3akoHoM (cT. 207 KoHctutyummn Pecnybnuku Monbla). MHTepecHo, 4To 3Ta KoHuenuua
yXe 6blna 3aKpensneHa B 3akoHe ot 23 flekabps 1994 rofja 0 BepxoBHOI KOHTPOJIbHO Manate, TO eCTb 3a ABa
roga fo BctynneHus B cuny KoHctutyumm Pecny6nukm Monblua, 1 B HEM3MEHHOM Bue AeicTByeT A0 CKX nop.
B paHHOI cTaTbe aHanM3MpyeTCA MPUHLMN KONErManbHOCTW Kak BaXKHOTO MHCTUTYLIMOHANbHOTO U GyHKLM-
OHaNbHOro acnekTa feAtenbHocTy BKI, yunTbiBad cunbHyto ynpaeneHueckyto nosuuuio MNpepcepatens BKI.
Llenb nccnepoBaHma — Nokasatb, YTO peanu3auma KOHCTUTYLMOHHOMO NpuHUMNa KonnermanbHocty BKI He
orpaHunyMBaeTcA paboTon KONNeKTUBHOrO opraHa, GyHKUMoHMpyioLwwero B nanate — Konneruu BKI, a 06a3bl-
BaeT KOJNIEKTVBHO BbINOMHATb 33fjaul Ha Pas3fIMUHbIX CTaANAX KOHTPONbHOIO NPON3BOACTBA.

MpepmeT cTaTby onpefennn BbIGOP MeTofa NCCNefoBaHNA U CTPYKTYpY paboTbl. B kauecTBe OCHOBHOMO
MeTofa NCCNef0oBaHNA UCNONb30BaH GOPMaNbHO-JOrMATUUECKUIA METOS, CBA3AHHbIN C aHaNN30M NPaBOBbIX
AKTOB, KacaloLMXCs pacCcMaTpriBaeMbiX BOMPOCOB, a MMeHHO KoHctutyuun Pecny6nvku Monblua 1 3akoHa
0 BKI. Takxe 6bln1 NnpoBefeH aHann3 CTaHJapToB, pa3paboTaHHbIX MexayHapoaHON opraHu3aumein BbICLWNX
OpraHoB ayAmnTa, KacaloLmnxca Gpopmbl AEATENbHOCTY STUX OPraHOB. B CBA3M € Tem, 4TO NPUHLMN Konnernanb-
HOCTU onpefenseT nopsanok ¢yHKLUMoHMpoBaHuA BKI ¢ nepBoro aHA ee co3faHus, 6bin NPYMEHEH TaKXe
NCTOPUYECKNIA METOL,

KnioueBble cnoBa: konnernanbHoCTb, BepxoBHas KOHTponbHas nanata, Konnerua BKI, koHTponupytowwmin opraH

AHoTauin: MNpegmeTom i€l CTaTTi € KONerianbHICTb AK CYTHICTb AiANbHOCTI BepxoBHOI manati KOHTponio
Monbui. KoHcTuTyuis Pecny6niku Monbluya BU3Hayae nopAaaok ¢yHKLioHyBaHHA BepxoBHOI nanaty KOHTponto
MonbLwyi Ha OCHOBI NPUHLKMNY KonerianbHOCTi (4. 3 ¢T. 202 KoHcTtutyuii Pecnybnikn Monbuwa). OpHak usa BuMora
cpopmynboBaHa B Ayxe 3arasbHoMy BUrnAfi, 6e3 KoHKpeTu3auii 3micTy i dopmu ii peanizauii, ane i3 3a3Ha-
YeHHAM, Lo OpraHisauis i nopagok AianbHOcTi BepxoBHOI nanaty KoHTposio Monblui BU3Ha4yaETbCA 3aKOHOM
(cT. 207 KoHctutyuii Pecny6niku Monblya). Llikaso, wo usa KoHuenuia 6yna 3akpinneHa wwe B 3akoHi “lNpo Bep-
XOBHY nanaty KoHtposio Monbuwi” Big 23 rpyaHa 1994 poky, To6TO 3a ABa POKM A0 MPUAHATTA KoHcTUTyLil
Pecny6niku Monblya, i B HE3MIHHOMY BUMIALI € YMHHOIO A0 CbOTOAHI. Y il CTaTTi aHani3yeTbCA NPUHLMM Kone-
rianbHOCTI, TOGTO CUCTEMHO | GPYHKLIOHANIbHO BaXvBe NMUTAHHA ANA AiANbHOCTI BepxoBHOI Nanaty KOHTPOnio
MonblLyi, 6epyyn [o yBarn cuabHy ynpasniHCbKy nosuuiio fonosu BepxoBHOI Nanatn KoHTposio. [locnigxeH-
HA Ma€ Ha MeTi MoKa3aTu, Wo peanisauia KOHCTUTYLIMHOTO NpuHUMNY KonerianbHocTi BMKIM He obmexyeTbcs
nuwwe poboToto KonerianbHOro opraHy, Wo Aie y cknagi Manatu, To610 Konerii BMKI, a 30608'A3ye A0 Konek-
TUBHOIO BUKOHaHHA 3aBAaHb Ha Pi3HMX CTaAiAX ayANTOPCbKUX NPOBaAXKeHb.

Tema cTaTTi BU3Haumna BMGIp MeTody LOCHIIKEHHS Ta cxemy AochigkeHHsA. OCHOBHUM MeTofOoM JOCHi-
IPKEHHA € GOpPManbHO-AOrMaTUYHNI METOA, NOB'A3aHUIA 3 aHani30M NPaBOBKX AKTIB, WO CTOCYOTbCA JOCII-
IPKyBaHoI npobnematunky, a came: KoHctuTyuii Pecny6bniku Monblya Ta 3akoHy npo BIKI. Takox 6yno npoa-
Hani30BaHO CTaHAApPTV, po3pobneHi MixHapoAHO OpraHisaLli€lo BULMX OpraHiB $iHaHCOBOTO KOHTPOJH, WO
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cTocyioTbcA GopMU LiANbHOCTI LX OpraHiB. Y 3B'A3Ky 3 TUM, WO NPUHUMM KONErianbHOCTI BU3HAYa€e cnoci6
dyHKUioHyBaHHA Manaty 3 nepLuoro AHA ii CTBOPEHHS, 6y/10 TakoX 3aCTOCOBAHO iCTOPUYHUIA METOA,.
KntouoBi cnosa: KonerianbHictb, BepxosHa nanata koHTponto MonbLwi, Koneria BMKIM, koHTpontoounii opraH

Introduction

The position of the Supreme Audit Office in the political system as the supreme
body of state audit is outlined in Article 202 section 1 of the Constitution of the
Republic of Poland of 2 April 1997.! The NIK does not fit within the classic Montes-
quieu’s tripartite division of powers, although the principle of separation of powers
between the legislative, executive, and judiciary, as expressed in Article 10 of the
Constitution, does not exclude the existence of other constitutionally empowered
authorities.” The placement of regulations regarding the NIK in a separate chapter of
the Constitution® emphasises the Office’s distinctiveness and “positioning” between
the Sejm (lower house of parliament) and the government. For some,* this provides
a basis for identifying a fourth branch of power: the auditing authority.> The NIK is
not a public administration body,® but the Constitution grants it a supreme position
within the structure of public authorities endowed with state audit competencies.’”

1 Journal of Laws 1997 no. 78, item 483 as amended (hereinafter: Constitution of the Republic of Po-
land).

2 M. Florczak-Wator, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, ed. P. Tuleja, Warszawa 2019,
p. 56; P. Winczorek, Komentarz do Konstytucji Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997, War-
szawa 2008, p. 391. Similarly: P. Daniel, Komentarz do Konstytucji RP. Art. 202, 203, Warszawa 2020,
p- 29; M. Sosnowska-Lazinska, Najwyzsza Izba Kontroli, in: System organéw paristwowych w Konsty-
tucji Rzeczypospolitej Polskiej, ed. H. Zieba-Zalucka, Warszawa 2007.

3 Chapter IX: Bodies of Control and Protection of Law. This chapter, in addition to provisions esta-
blishing the Supreme Audit Office (NIK), also contains regulations concerning the Ombudsman and
the National Broadcasting Council.

4 L. Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu, Warszawa 2001, p. 344.

5 A. Sylwestrzak, Kontrola administracji publicznej w ITI Rzeczypospolitej Polskiej, Gdansk 2004, p. 188.
The proposal to amend the Constitution of the Republic of Poland and explicitly include the division
of power into four branches in Article 10 was put forward by P. Szustakiewicz (see P. Szustakiewicz,
Najwyzsza Izba Kontroli — czwarta wladza czy organ Sejmu, Tus Novum 2008, no. 3, pp. 139-151).
However, the prevailing position in the doctrine is that the NIK functions outside the constitutional
separation of powers. Considering the fact that the various powers overlap and intertwine, such a se-
paration would still be imperfect. For example, P. Daniel, Komentarz..., Warszawa 2020, p. 34.

6 Decision of the Supreme Administrative Court of 13 December 2013, II GSK 2185/13, LEX
no. 1432675.

7 Judgment of the Constitutional Tribunal of 23 June 2009, K 54/07, OTK 2009, no. 6A, item 86.
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The NIK’s supremacy does not imply organisational or supervisory superiority
over other state audit bodies. Rather, it is expressed through its broadest range of
audit competencies, the ability to evaluate the performance of audit functions by
other bodies, and the statutory obligation for cooperation imposed on other audit,
review, and inspection bodies operating in government administration and local
government.® The NIK’s supremacy thus refers to its standing among state audit
bodies and the importance of its tasks.’

Authorities exercising power can be monocratic or polycratic (collegial). A mono-
cratic body is a single-person entity capable of making decisions independently.
Thus, not every single-person body is monocratic. What is decisive here is the organ’s
decision-making autonomy, the absence of hierarchical subordination, and the lack
of external authority." As J. Jagielski rightly notes, purely monocratic bodies - those
that operate independently and directly — no longer exist, as they are practically
supported by auxiliary apparatus."

The organisation of public power and administrative structures has historically
oscillated between monocratic and collegial models. The effectiveness of task exe-
cution did not always dictate the choice of model. Often, it was associated with an
individual’s ambition to concentrate power or with the implementation of safeguards
against such ambitions. For instance, in ancient Athens, the collegial structure of
offices was intended to prevent power concentration by dictators. These collective
bodies generally operated on a majority decision-making basis.'? Similarly, in the Ro-
man Republic, duumvirates were employed to prevent the return of autocracy. These
duumvirates embodied the principle of collegialitas, where two or more individuals
simultaneously held the same function.” Each of them could act independently, but
their actions could be blocked by the veto of another member, preventing decisions
in that domain until a mutually acceptable solution was reached."

8 Pursuant to Article 12 of the NIK Act, these entities are obliged, upon NIK’s request, to provide the
results of conducted audits, conduct specific audits jointly under NIK’s direction, and carry out ad hoc
audits commissioned by NIK.

9 L. Garlicki, Polskie prawo konstytucyjne..., p. 345.

10 For example, the Prime Minister is the superior for the voivode. Both bodies are single-member au-
thorities, but only the Prime Minister can be considered a monocratic authority.

11 7. Jagielski, Kolegialnos¢ i jednoosobowos¢ w strukturach samorzgdu terytorialnego, Studia Iuridica
2020, vol. 85, p. 95.

12 G. Goérski, Historia administracji, Torun 2011, p. 21.

13 Inancient Rome, a “duumvir” referred to a member of a two-person commission, see J. Sondel, Stow-
nik tacirisko-polski dla prawnikow i historykéw, Krakéw 2001, p. 316.

14 G. Gorski, Historia. .., p. 256. The principle of multi-member offices was abolished during the period
of the Principate. It is worth noting that Napoleon Bonaparte’s republican Constitution from 1799
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1. Collegiality

The essence of collegiality lies in “the requirement that all the competencies of
a multi-member body be exercised by the entire collective, with no member acting
on behalf of the body alone”" Collegiality is the opposite of single-person deci-
sion-making, thus involving group action. It is generally accepted that a collegial
body consists of at least three members (in accordance with the Roman maxim: tres
faciunt collegium'®). The term has two meanings: the first refers to the method of
action, based on the collaboration of several individuals;" the second refers to the
organisational structure, as a collegial body always consists of several individuals
with equal rights and obligations.'®

Acting under the principle of collegiality entails decision-making by a multi-mem-
ber body through the cooperation of its members. Since collegiality contrasts with
single-person authority, it is easy to infer that the advantages of one model corre-
spond to the disadvantages of the other. Collegiality is often regarded as advanta-
geous for promoting greater objectivity in decision-making." Decisions are made by
a group of individuals with diverse knowledge and experience, through discussions
and the presentation of various viewpoints. As a result, matters are considered
more comprehensively and less hastily, but this also means that the process takes
significantly longer. This, along with the difficulty in assigning responsibility for the
decisions of the body and the higher operational costs, is often cited as one of the
main disadvantages of collegial functioning.”

The principle of collegiality has accompanied the Supreme Audit Office since its
inception. As early as the decree on the Supreme State Audit Office of 7 February
1919,* it was stipulated that the NIK consists of a President, a Vice-President, and

referenced the model of the Roman Empire from the Principate. Although it entrusted executive
power to three consuls, the First Consul held independent authority.

15 P Sarnecki, in: L. Garlicki, Komentarz do Konstytucji Rzeczypospolitej Polskiej, vol. 1, Warszawa 1995,
p. 6.

16 Three make up the assembly. See: J. Jagielski, Kolegialnos¢. .., p. 95.

17 J. Staro$ciak, Prawo administracyjne, Warszawa 1969, p. 50.

18 A. Korzeniowska, Z problematyki kolegialnosci i kolegialnych organéw administracji publicznej, Samo-
rzad Terytorialny 1997, no. 3, p. 34.

19 The NIK Act identifies the objective determination of audit results as one of the primary duties of an
auditor (Article 71 (2)). Acting objectively is a basic principle expressed both in INTOSAI standards
and in standards for auditing in public administration. Cf.: S. Dziwisz, Profesjonalny osqd i scepty-
cyzm zawodowy. Ocena dowodéw w postepowaniu kontrolnym NIK, Kontrola Pafistwowa 2024, no. 1,
pp. 28-43.

20 . Jagielski, Kolegialnosc..., p. 96.

21 Polish State Law Journal of 1919 r. no. 14, item 183.
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members of the College who held the title of SAO councillors (Article 2). It also
indicated that the Office operates collegially (Article 6). The members of the College
were irremovable and, like judges, were only subject to disciplinary liability. In the
Act of 3 June 1921, on State Audit, the very first article stated that: “State Audit is
a power based on the principles of collegiality in its actions, equal to the ministers,
independent of the government, and directly accountable to the President of the
Republic of Poland”* The Act of 9 March 1949, on State Audit* also provided for
the functioning of the NIK’s College, which consisted of the President and three
Vice-Presidents (Article 11). However, it should be noted that during this period, the
NIK was not an independent institution but rather a tool of the Council of State.**
Further changes, which completely stripped state audit of its independence, were
introduced by the Act of 22 November 1952, on State Audit.”® The Supreme Audit
Office was replaced® by the Ministry of State Audit, incorporating state control
into the administrative apparatus. This situation lasted for five years until a 1957
amendment to the Constitution of the Polish People’s Republic (22 July 1952)%
restored the existence of the Supreme Audit Office and the NIK College (Articles
14-16). Another significant change in the functioning of the NIK occurred in 1976,
with a constitutional amendment subordinating the Office to the Council of Minis-
ters.”® Consequently, in the new Act on the NIK, the President was® designated as
the supreme administrative authority, with no provision for the functioning of the
College. Another constitutional amendment established the NIK’s subordination

22 Journal of Laws 1921 no. 51, item 314 as amended. The details of the functioning of the NIK College
were regulated by Articles 20-22.

23 Journal of Laws 1949 no. 13, item 74. The scope and manner of operation of the NIK College were
determined by Articles 12 and 13 of the Act.

24 P. Czarny, Mata Konstytucja z 1947 r. a polska tradycja konstytucyjna, Przeglad Sejmowy 2007, vol. 15,
no. 5, p. 67.

25 Journal of Laws 1952 no. 47, item 316.

26 Provisions of the Constitution of the Republic of Poland of 22 July 1952 (Journal of Laws 1976 no. 7,
item 36 as amended) led to the deconstitutionalisation of the Supreme Audit Office, which allowed for
changes in the functioning of a state audit in the 1952 Act on State Audit. Cf.: A. Sylwestrzak, Historia
Najwyzszej Izby Kontroli i jej miejsce w konstytucji, Kontrola Panstwowa 2010, no. 1 (special issue),
p- 15; S. Dziwisz, M. Jedrzejczyk, Kontrola Wspédlna i pod kierownictwem NIK. Niedoceniana metoda
wspolpracy czy wadliwa instytucja, Kontrola Pafistwowa 2021, no. 6, p. 16.

27 Act of 13 December 1957, amending the Constitution of the Polish People’s Republic, Journal of Laws
1957 no. 61, item 329.

28 Act of 10 February 1976, amending the Constitution of the Polish People’s Republic, Journal of Laws
1976 no. 5, item 29.

29 Act of 27 March 1976, on the Supreme Audit Office, Journal of Laws 1976 no. 12, item 66.
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to the Sejm,* and the Act on the NIK of the same day as the amendment restored
the NIK College (Article 11).*!

The current Constitution of the Republic of Poland defines the constitution-
al position of the supreme state audit body, pointing to its subordination to the
Sejm and its operation based on the principle of collegiality.*> Subordination to
the Sejm is neither organisational nor hierarchical in nature. It is understood as
a “legal-institutional bond whereby organizationally superior entities may intervene
in an objectively and constitutionally defined scope of action at any stage and to
any extent, using whatever means deemed appropriate for the situation.””* Despite
the constitutionally established subordination, the NIK remains an independent
state authority that autonomously exercises its entrusted function of state audit.**
Subordination to the Sejm primarily manifests in the NIK’s assistance in the Sejm’s
supervisory function, its support in legislative work,* as well as the Sejm’s or its
bodies” influence on personnel decisions, including the appointment of the NIK
President, Vice-Presidents, and College members.* This institutional bond also
materialises in the Sejm’s and its bodies’ authority to commission audits from the
NIK (Article 6 section 1 of the NIK Act).

2.The Principle of Collegiality in the NIK Act

The Constitution establishes the principle of collegiality in the functioning of the
NIK but does not define its scope. It leaves this task to the legislature, explicitly
stating that the organisation and mode of operation of the SAO will be determined
by law (Article 207 of the Constitution of the Republic of Poland) Article 202 of the
Constitution, which states that the NIK operates based on the principle of collegiality
(as well as its subordination to the Sejm), forms the fundamental legal framework

30 Act of 8 October 1980, amending the Constitution of the Polish People’s Republic, Journal of Laws
1980 no. 22, item 81.

31 Act of 8 October 1980, on the Supreme Audit Office, Journal of Laws 1980 no. 22, item 82 as amended.

32 B. Nalezinski, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, ed. P. Tuleja, p. 56.

33 Judgment of the Constitutional Tribunal of 1 December 1998, K 21/98, OTK 1998, no. 7, item 116.

34 P. Sarnecki, Relacje Najwyzszej Izby Kontroli z polskim parlamentem. Konstytucyjne granice podleglo-
Sci, Kontrola Panstwowa 2014, special issue, pp. 90 ff. See also: J. Mazur, Wspotpraca Najwyzszej Izby
Kontroli z Sejmem. Migdzy podlegtoscig a wspétdziataniem, Kontrola Panstwowa 2015, no. 2, pp. 8-27.

35 Cf. S. Dziwisz, Mozliwos¢ oddziatywania NIK na jakos¢ prawa, Kontrola Panstwowa 2020, no. 2,
Pp. 8-20.

36 B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2009, p. 887.
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defining the NIK’s identity and determining the scope of statutory regulation.’”” The
Constitution does not foresee the institution of the NIK College at the constitutional
level but only mentions collegiality as a principle guiding the Office’s functioning.*®
M. Stebelski rightly notes that an interpretation of Article 202 section 3 of the Con-
stitution leads to the conclusion that collegiality should apply to the “method by
which the NIK conducts state audits. The provision speaks of operation ‘on the
principles of collegiality. In this sense, collegiality primarily characterizes the method
by which the NIK performs the audit function entrusted to it by the Constitution of
the Republic of Poland.* Therefore, the provision does not determine the structure
of the NIK or its collegial nature but rather the method by which the audit function
is executed (the functional aspect), with the NIK Act further defining the collegial
nature of the NIK’s operation and thereby clarifying the constitutional principle.
The principle of collegiality is expressed in Article 1 section 3 of the Act. The
development of this principle is found in other provisions of the Act, which indicate
the functioning of a multi-member, permanent body within the NIK - the NIK Col-
lege — which is entrusted with specific tasks that have a decisive impact on the Office’s
functioning (as described below). It is important to note that both the Constitution
and the NIK Act describe the NIK’s operation as being “based on the principles of
collegiality;” indicating the multi-faceted nature of this concept.” Consequently, the
NIK'’s collegial functioning cannot be reduced solely to its multi-member structure
and collective decision-making process. Scholars rightly emphasise that the principles
of collegiality apply to the NIK’s complex structure and state audit function. This
leads to the identification of the obligation for the collective execution of tasks.*
For instance, the appeal process is based on the operation of a polycratic body, as
objections to the post-audit report are reviewed, depending on the addressee, by
three-member adjudicating panels of the adjudicating commission or the College.**
Not as a collegial body, but collectively, as a result of teamwork, almost all audit

37 M. Stebelski, in: Konstytucja RP. Komentarz, vol. 2, eds. M. Safjan, L. Bosek, Warszawa 2016, p. 1361.

38 Both the March Constitution and the April Constitution explicitly stipulated the operation of the Col-
lege within the Supreme Audit Office (Article 9 section 1 of the Constitution of 17 March 1921, and
Article 77 section 1 of the Constitution of 23 April 1935).

39 Ibidem, p. 1369.

40 A, Sylwestrzak, Zasada kolegialnosci w NIK, Kontrola Pafistwowa 1994, no. 4, pp. 19 ff.

41 For example: W. Sokolewicz, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, part V, ed. L. Gar-
licki, Warszawa 2007, p. 19; T. Zaborek, Zasada kolegialnosci i jej znaczenie dla Najwyzszej Izby Kon-
troli, Studia Spoleczne 2022, no. 4, p. 147.

42 Pursuant to Article 23 section 4 of the NIK Act, objections to statements addressed to the President
of the National Bank of Poland, heads of central and governmental administration bodies, and heads
of entities specified in Article 4 section 1 of the NIK Act are considered by the College of NIK, while
the adjudicating panels of the adjudication committee review other objections.
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documents are prepared, from the audit program to the information on the audit
results.® In this way, NIK minimises the risk of error while increasing the objectivity
of the assessments expressed regarding the factual state found during the audit.**
Establishing a polycratic body in the NIK Act and granting significant competencies
concerning the functioning of the Office ensures the implementation of the require-
ment for NIK to operate on the principles of collegiality. The collegiality indicated
constitutionally as the principle of NIK’s functioning does not mean that this is the
only form in which the Office operates. The NIK Act introduces a one-person lead-
ership.” The President of NIK is empowered to issue orders regarding the internal
organisation and functioning of the Office (including rules for preparing audits, tasks
of auditors, and rules for drafting audit result information, recruitment procedures,
auditing applications and examinations, and competitions for the position of direc-
tor of an organisational unit of NIK). The President of NIK manages the Supreme
Audit Office and is accountable for its activities to the Sejm, but it is the College
that adopts and approves the most important documents related to the activities
of the Office, including those related to its obligations to the Sejm.* Doctrine em-
phasises that pointing to the principle of collegiality in both the Constitution of the
Republic of Poland and the NIK Act, rather than referring to the collegial nature of
the Office, indicates the legislator’s intention to avoid the “impression that NIK, as
a state body, can operate only collegially and that any combination of collegiality
with competencies exercised individually, especially with the one-person leadership
of the President of NIK, is constitutionally prohibited.”* In this way, the Office
operates on the borderline between two modes of exercising power: monocratic
and collegial.*® NIK, therefore, is not a classic collegial body but an “institutionally
distinct entity with legally assigned tasks and competencies, where the principle of

43 The detailed procedure for planning, preparing, conducting audit proceedings, and implementing
audit results is regulated by Order no. 9/2020 of the President of the Supreme Audit Office dated
5 February 2020 (unpublished). Even if the audit activities are carried out by one person, other
auditors (advisors, coordinators, deputy directors, and directors) also participate in the process as
supervising and reviewing individuals. In the case of audit reports signed by the President or Vice
President of the Supreme Audit Office, the Counsellor to the President of the Supreme Audit Office
is also involved.

44 Podrecznik kontrolera, eds. S. Dziwisz, M. Jedrzejczyk, Warszawa 2024, p. 50.

45 According to Article 13 of the NIK Act, the President of the Supreme Audit Office leads the Supreme
Audit Office and is accountable to the Sejm for its activities. The position of the President of the NIK
also appears in the Constitution of the Republic of Poland (Articles 198, 205, and 206).

46 A. Jackiewicz, in: Prawo konstytucyjne, ed. S. Bozyk, Biatystok 2014, p. 385.

47 'W. Sokolewicz, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, part V, ed. L. Garlicki, p. 19.

48 T. Zaborek, Zasada kolegialnosci. .., p. 145.
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collegiality coexists with one-person leadership.”*® The position of the President of
NIK is not limited solely to managing the Office but also includes competencies
enabling practical participation in the audits conducted. For example, the Presi-
dent of NIK approves the program for planned audits (Article 28a section 1 of the
NIK Act), authorises ad hoc audits (Article 28a section 2 of the NIK Act), and signs
reports addressed to the key audit recipients listed in Article 53 section 4 (1) of the
NIK Act.” The President is also authorised to conduct audits personally (Article 30
section 1 of the NIK Act). The NIK Act also contains provisions restricting the
President of NIK from engaging in economic activities and prohibiting them from
belonging to a political party while also limiting the circumstances under which the
President can be dismissed to those enumerated in Article 17 of the NIK Act. Thus,
the legislator intended to assign the President of NIK the function of safeguarding
the Office’s independence and impartiality.

Also, the INTOSAT’s audit standards® do not dictate how the highest audit insti-
tutions should operate. The Lima Declaration® states that members of the highest
audit institutions should be understood as those who “make decisions on behalf of
the highest audit institution and are accountable for those decisions to third parties,
including members of collegial bodies or the head of the highest institution” The
INTOSAI Code of Ethics also indicates that a collegial organisation of a supreme
audit institution is one of two possibilities.”* However, it is essential that, in the
case of a collegial body, legal provisions ensure its independence.” In the NIK Act,
such a guarantee is provided by Article 22 section 3, which states that persons who
are part of the College of the Supreme Audit Office are independent in performing
their duties.

NIK’s operation on the principles of collegiality is primarily implemented by
ensuring the participation of the NIK College in making decisions on the most im-
portant matters for the Office’s activity. In addition to the aforementioned obligation
to consider objections to the post-audit report submitted by the most important

49 . Jagielski, Kompetencje Prezesa i Kolegium NIK - Izba w latach 1919-2013, Kontrola Panstwowa
2014, special issue, p. 81.

50 Pursuant to Article 53 section 5 of the NIK Act, the President may reserve the right to sign any other
post-audit statement.

51 The International Organisation of Supreme Audit Institutions.

52 Adopted by the 9th INTOSAI Congress in 1977, it sets out the basic principles of public audit.

53 INTOSAI-P 1/IL6.

54 ISSAI 130/3. Similarly, ISSAI 200/44.

55 INTOSAI-P 1 Preamble.
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state bodies,™ this body’s competencies take three forms: approval, adoption, and

opinion issuance. Pursuant to Article 23 of the NIK Act, the NIK College:

- approves: the analysis of the execution of the state budget and monetary policy
assumptions, as well as the report on NIK’s activities for the previous year;

- adopts: (1) an opinion on the granting of a discharge to the Council of Ministers;
(2) motions for the Sejm to address specific issues related to the activities of public
task-executing bodies; (3) reports containing allegations resulting from the audit
concerning members of the Council of Ministers, heads of central offices, the
President of the National Bank of Poland, and persons managing institutions
mentioned in Article 4 section 1 of the NIK Act; (4) the draft statutes; (5) the
draft budget of NIK; (6) the annual work plan of the Office,

- gives opinions: on audit programs and reports of particularly important audits
submitted by the President of NIK, as well as other matters brought by the Pres-
ident of NIK or presented by 1/3 of the College members.

Therefore, the NIK College adopts the most important documents submitted to
state authorities and makes strategic decisions for the Office’s functioning.”” In this
case, the position expressed in the resolution of the College is of a decision-making
nature. The College also assists the President of NIK by presenting its opinion on
matters submitted by them.

3.The composition of the NIK College and the procedure
for adopting resolutions

As mentioned, the essence of a collegial body’s operation lies in collective deci-
sion-making by a defined group of people. Therefore, it is necessary to have pro-
visions defining the number and method of selecting members of such a body, as
well as a quorum, i.e., the minimum number of members required for the validity
of decisions made. According to Article 22 of the NIK Act, the College consists of
19 persons: the President (serving as chairperson), three vice-presidents, the general
director, and 14 members (seven representatives of legal or economic sciences and
seven directors of NIK’s organisational units or NIK President’s advisors) appointed

5 Le. entities listed in Article 54 section 3 of the NIK Act.
57 E. Jarzecka-Siwik, in: E. Jarzecka-Siwik, M. Berek, B. Skwarka, Z. Wrona, Najwyzsza Izba Kontroli
i prawne aspekty funkcjonowania kontroli paristwowej, Warszawa 2018, p. 73.
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for a three-year term by the Speaker of the Sejm at the request of the NIK President,
after consultation with the relevant Sejm committee.*®

The key to selecting the members of the NIK College is an agreement between
the President of NIK and the Speaker of the Sejm, as a lack of such agreement can
prevent the College’s composition from being filled. This risk materialised in recent
years, limiting the College’s composition to just three members (the NIK President
and two Vice Presidents). The situation became so serious that the SIRAM mecha-
nism (Supreme Audit Institution’s Independence Rapid Advocacy Mechanism) was
applied. As a result of the work of international experts (INTOSAI Development
Initiative), a report was created highlighting systemic restrictions on NIK’s inde-
pendence imposed by the most important Polish state institutions,” stating that
a threat to several key principles of independent state audit had emerged in Poland.*

The position of all members of the NIK College is equal. Pursuant to Article 22
section 3 of the NIK Act, members of the College are independent in exercising
their functions and may register dissenting opinions in the minutes regarding the
resolutions adopted.®' Ensuring independence, similar to the case of judges, requires
that individuals performing these functions possess the professional competence
appropriate to the tasks entrusted to them and adhere to ethical standards.®* Insti-
tutional guarantees that shield College members from external influences are also
crucial. One such safeguard is the requirement for political neutrality, which is legally
binding only for members of the College representing the NIK.®> Another measure

58 State Audit Committee.

59 https://www.nik.gov.pl/plik/id,27698,vp,.pdf [access: 4.06.2024].

60 In particular, these principles include independence, freedom to perform statutory tasks, unrestric-
ted access to information during audits, financial and administrative autonomy, and the availability
of appropriate human, material, and financial resources. These are the principles indicated in the
Mexico Declaration of the Supreme Audit Institutions Independence (INTOSAI P-10, principle no.:
2,3,4 and 8, respectively), https://www.intosai.org/fileadmin/downloads/documents/open_access/

61 A member of the College can submit a dissenting opinion regarding the resolutions being adopted
either in writing or orally for the record during the College meeting. A member of the College may
submit a justification for their dissenting opinion within 14 days from the meeting date. It will be
attached to the minutes of the College meeting ($ 10 of the resolution of the College of the Supreme
Audit Office dated 12 December 2012, regarding the regulations of the College of the Supreme Audit
Office).

62 Resolution of the Joint Chambers of the Supreme Court dated 23 January 2020, reference number
BSA 1-4110-1/20.

63 Pursuant to Article 74 of the NIK Act, the auditor cannot be a member of a political party or publicly
express political views. The auditor’s position cannot be combined with the mandate of a member of
parliament, senator, member of the European Parliament, or local councillor. According to Article 75
section 1 of the NIK Act, the auditor may not engage in activities that would compromise the interests
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ensuring independence is the protection against removal from office during their
term. An analysis of the provisions of the NIK Act shows that not all members of
the NIK College have terms of the same length. Representatives of the NIK and
academia are guaranteed a three-year term. They are irremovable unless one of
the statutory grounds for dismissal occurs.® The President is a member of the NIK
College throughout their six-year term.® However, the Vice-Presidents and the
Director General do not have a legally defined term and may be dismissed at any
time (Article 21 section 1 and 2 of the NIK Act). If dismissed, they automatically
cease to be members of the NIK College. The legislator has not, however, provided
for the possibility of excluding a College member from participating in a case being
processed for reasons similar to those outlined in the Act as grounds for exclud-
ing an auditor from control proceedings (Article 31 of the NIK Act), an expert or
specialist (Article 49 section 6 of the NIK Act) or even the entire NIK audit unit
(Article 31 section 5 of the NIK Act). Therefore, it would be reasonable to consider
introducing a provision that allows for the exclusion of a College member in cases
where there are doubts about their impartiality.%

The stance expressed by the College is the position of the body, not of the indi-
viduals making up its composition. Two stages are necessary to formulate this stance.
The first involves allowing members of the body to express individual opinions,
which others can freely review. The second stage aims to arrive at a unified position,
representing the stance of the College (entity). The mechanism that enables the
transformation of individual opinions into the position of the entire College is voting

of the Supreme Audit Office or conflict with its tasks, nor may they undertake duties that could raise
suspicions of bias or self-interest. The President of the NIK (Article 19 of the NIK Act), as well as Vice-
-Presidents and the Director General (Article 21 section 4 of the NIK Act), may not belong to a politi-
cal party, hold any other position except that of a professor at a higher education institution, engage in
other professional activities, or conduct public activities incompatible with the dignity of their office.

64 Pursuant to Article 22 section 6 of the NIK Act, the Speaker of the Sejm, at the request of the President
of the Supreme Audit Office (NIK), may dismiss a member of the NIK College if they have: resigned
from their position; ceased to hold the position of director of a NIK audit unit or counsellor to the
President of NIK; not participated in NIK College meetings for a period exceeding one year; or have
been convicted by a final court judgement for committing a wilful crime.

65 Article 17 of the NIK Act specifies the grounds for dismissing the president of the Supreme Audit
Office.

66 These solutions are similar to those provided for in the Act of 14 June 1960. Code of Administrative
Procedure, Journal of Laws 2024 item 572, which provides for the exclusion from participation in the
proceedings of an employee of a public administration body (Article 24 of the Code of Administrative
Procedure), the authority responsible for settling the case (Article 26 § 2 of the Code of Administra-
tive Procedure), an expert (Article 84 § 2 of the Code of Administrative Procedure). Unlike the NIK
Act, the provisions of the Code of Administrative Procedure also provide for the possibility of exclu-
ding a member of a collegial body (Article 27 of the Code of Administrative Procedure).
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and the adoption of the appropriate resolution.”” Meetings of the NIK College are
held in the presence of at least half of its members. According to Article 24, section 2
of the NIK Act, the College adopts resolutions by a majority vote and secret ballot,
with at least half its members present. This provision conditions the possibility of
adopting a resolution on achieving a quorum, calculated not based on the statutory
number of 19 members but on its actual composition.®® In doctrine, this measure is
deemed appropriate as it prevents a deadlock within the NIK, which is significant
given the importance of the issues on which resolutions are made.”

Conclusion

The Supreme Audit Office (NIK) is not a collegial body but operates based on
collegiality principles. The functioning of the NIK College is not constitutionally
defined but rather established by statute. Operating on collegiality principles does
not imply a limitation to group-based decision-making, particularly given the stat-
utory single-person leadership of the NIK President.

The ability to adopt a resolution by the NIK College depends on achieving a quo-
rum based not on the statutory number of 19 members but on its actual composition.
However, this does not absolve the entities involved in appointing College members
from acting to ensure the fastest possible completion of the College’s composition.
The legislator has entrusted the NIK College with tasks that have a decisive impact on
the functioning of the Office. Therefore, ensuring this body’s continuous and proper
functioning with a full complement is crucial. To this end, it would be appropriate
to change the method of selecting NIK College members to prevent the blocking
of this body’s composition from being filled.

The principle of objectivity is one of the fundamental principles of conducting
audit proceedings and applies to each of its stages. The institution of exclusion
from proceedings helps maintain impartiality and objectivity, applying to both the
auditor conducting the audit activities, the participants in the proceedings (experts
and specialists), as well as the entire NIK control unit (department/branch office).
It would be appropriate to introduce a provision into the NIK Act defining the

67 . Jagielski, Kolegialnosc..., p. 95.

68 E. Gierach, Sposob liczenia kworum niezbednego do podjecia uchwaly przez Kolegium Najwyzszej Izby
Kontroli, Zeszyty Prawnicze BAS 2022, no. 4.

8  E.Jarzecka-Siwik, B. Skwarka, Najwyzsza Izba Kontroli. Komentarz do ustawy o Najwyzszej Izbie Kon-
troli, Warszawa 2017.
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rules and procedure for excluding a NIK College member. Such regulation should
specify the grounds (reasons for exclusion, whose occurrence raises justified doubts
about the College member’s impartiality), the procedure, the authority responsible
for exclusion (the chair of the collegial body, i.e., according to Article 22 section 1
of the NIK Act - the NIK President) and the initiative for exclusion (request from
a College member, ex officio). Since this provision concerns a collegial body, it
would be unreasonable to introduce provisions allowing a College member to take
urgent actions from the time of the request for their exclusion until a decision is
issued on the matter.”
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