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Abstract: Depending on the interests pursued by a given state in the course of economic development, the legislator
seeks to develop a legal framework regulating the institution of property in an ordance with specific criteria, principles,
and its own concepts. The main goal of this study is the analysis of the concept of property law in the light of the legis-
lation of the Republic of Moldova, taking into account the specification of its particular legal features and its evolution
in the context of international trends in legislative harmonization. The specific objectives include: examining the impact
of geopolitical, economic, and ideological factors on the concept of property, assessing possible shortcomings of the
normative framework, formulating recommendations for improving the legislation, as well as analyzing the process
of adapting national law to the legal standards of the European Union. To ensure a complete and relevant analysis of
property law, an interdisciplinary approach was adopted in the research, using various methods, such as the analytical
method, the comparative method, the historical method, the systemic method, and the interpretative method. The
applied methodological approach allows a deeper understanding of the concept of property, enabling an approxima-
tion not only of its legal features but also of its economic and social implications. The study of differences in particular
concepts of property law regulation becomes particularly significant in light of contemporary trends of unification of
civil legislation worldwide, and above all in the processes related to European integration.
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Streszczenie: W zaleznosci od intereséw realizowanych przez dane panstwo w toku rozwoju gospodarczego, usta-
wodawca dazy do wypracowania ram prawnych regulujgcych instytucje wtasnosci zgodnie z okreslonymi kryteriami,
zasadami, a takze wlasnymi koncepcjami. Gtéwnym celem niniejszego opracowania jest analiza pojecia prawa wtasno-
$ci w Swietle ustawodawstwa Republiki Motdawii, z uwzglednieniem okreslenia jego specyficznych cech prawnych
oraz ewolucji w kontekscie miedzynarodowych tendencji harmonizacji ustawodawczej. Cele szczegétowe obejmuja:
zbadanie wptywu czynnikéw geopolitycznych, gospodarczych i ideologicznych na koncepcje wiasnosci, ocene ewen-
tualnych niedoskonatosci ram normatywnych oraz sformutowanie zaleceri dotyczacych doskonalenia ustawodawstwa,
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a takze analize procesu dostosowywania prawa krajowego do standardéw prawnych Unii Europejskiej. W celu zapew-
nienia petnej i relewantnej analizy prawa witasnosci, w badaniach zdecydowano sie na podejécie interdyscyplinarne,
wykorzystujace réznorodne metody, takie jak metoda analityczna, metoda poréwnawcza, metoda historyczna, me-
toda systemowa oraz metoda interpretacyjna. Zastosowane podejscie metodologiczne umozliwia gtebsze zrozumie-
nie pojecia wiasnosci, pozwala przyblizy¢ nie tylko jego cechy prawne, lecz takze implikacje gospodarcze i spotecz-
ne. Badanie réznic w poszczegdinych koncepcjach regulacji prawa wiasnosci nabiera szczegdlnego znaczenia wobec
wspotczesnych tendencji unifikacji ustawodawstwa cywilnego na swiecie, a przede wszystkim proceséw zwigzanych
z integracja europejska.

Stowa kluczowe: wiasnos¢, wiasciciel, regulacja, ustawodawstwo cywilne, elementy dystynktywne, cechy prawa
wiasnosci

The right to property is the foundation of all other rights.
John Adams

Introduction

Despite the multitude of common elements that shape the concept of property
rights in the legislation of all states, each state, in the process of regulating this
institution, tends to adapt it to its own specificities, being influenced by its geopo-
litical context, regulatory traditions, and the ideologies guiding the development
of various aspects of life. As a result, the concept of property rights regulation ulti-
mately differs from state to state. However, in the case of the Republic of Moldova,
although after gaining independence the regulations governing property rights
were significantly aligned with the international legal framework, particularly
with that of the European Union, some conceptual differences still persist today,
maintaining its distinct character.

The subject under study is both current and highly relevant for lawmakers in the
process of harmonising the legal framework with international standards, making
it possible to unify certain concepts and rules for applying property-law provisions,
especially in light of current globalisation trends in all aspects — economic, financial,
and technological.

When discussing property rights as ownership, it is important to emphasise from
the outset that this institution is not solely a concern of civil law but constitutes
a broader legal institution. It upholds a fundamental human right, which is pro-
claimed, guaranteed, and protected not only by civil law but also by other branches
of the legal system, including public law.

Nevertheless, most of the norms concerning the legal content of property, the
modes of acquisition, the legal regime of exercise, as well as the grounds for ter-
mination, belong to civil law (Articles 500-508 and others of the Civil Code of the
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Republic of Moldova'). However, we cannot deny the necessity and implication
of other legal norms in certain areas, which belong to different branches of law,
including:

- Constitutional norms (Articles 9, 46, 127 of the Constitution of the Republic of

Moldova);

- Criminal norms aimed at protecting social relations established in connection
with the exercise of property rights;
- Administrative law norms (Law no. 523/1999,> Law no. 91/2007,® Law no. 121

of 4.05.2007).*

The methods and materials used in this study are diverse, employing the most
effective legal-research techniques, including the analytical method, used to ex-
amine different legal systems and legislation to identify the specific characteristics
of property-rights regulation; the synthesis method; the deduction method; and
the systemic method. Given the comparative aspect of the study, alongside the
comparative method, the historical method was also extensively used to identify
historical premises that have shaped and continue to influence property regulations
in all their forms.

1. Specification of the concept underlying the right of ownership
by distinguishing it from property

In legal discourse, when discussing property, there are few attempts to differentiate
between the terms “property” and “right of ownership” as this distinction is often
considered insignificant. However, from a legal perspective — particularly a scientific
and conceptual one - these terms express different meanings and even pertain to
different domains.

Therefore, before defining the right of ownership, we find it necessary to clarify
that property should be viewed separately from the legal institution of the right

1 Civil Code of the Republic of Moldova, adopted by Law no. 1107-XV of 06.06.2002, Official Gazette
of the Republic of Moldova, 22.06.2002, no. 82-86.

2 Law no. 523 0f 16.07.1999 of the Republic of Moldova on public property of administrative-territorial
units, Official Gazette of the Republic of Moldova, 11.11.1999, no. 124-125.

3 Law no. 91 of 05.04.2007 of the Republic of Moldova on public property lands and their delimitation,
Official Gazette of the Republic of Moldova, 25.05.2007, no. 70-73.

4 Law No. 121 of 04.05.2007 on the administration and denationalization of public property, Official
Gazette of the Republic of Moldova, 29.06.2007, no. 90-93.
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of ownership. This perspective is shared not only by the broader family of Roma-
no-Germanic law, to which the Republic of Moldova also adheres, but also by the
Anglo-Saxon (common-law) system. Nevertheless, although the latter distinguishes
between property and the right of ownership, the perception and criteria for differ-
entiation differ from those underlying our legal system.

2.The concept of distinguishing between proprety
and the right of ownership in Moldavan civil law

In all legal systems, property is viewed differently from the right of ownership, even
though this distinction is based on distinct ideas in each legal system. According
to our system, property is a phenomenon that reflects and is reduced to the purely
economic, materialistic, and primitive aspect of simple possession exercised by
a person over goods they claim as their own and over which they assert owner-
ship. In contrast, the right of ownership is a legal matter that is not limited to the
materiality of the good but extends far beyond the economic concept of property.
Therefore, whenever we examine the institution of the right of ownership, we say
that property, in general, can be analysed from two perspectives: an economic per-
spective and a legal perspective.

From an economic standpoint, as mentioned earlier, property expresses a social
relationship of individuals appropriating material goods.®

As stated in recent specialised literature, as an economic category, private prop-
erty reflects the relationships between people in the process of production and
distribution of material goods. Therefore, property characterises in whose hands
the means of production are held and whose interests they serve, expressing a rela-
tionship of possession and appropriation of the material premises of a production
process. When this appropriation is determined by normative acts, protected, and
guaranteed by the state, property takes on a “legal form,” thus becoming a legal
category as well — property rights.

Inter alia, civil legislation in the Republic of Moldova prior to 1991 based property
rights regulation on the economic concept, a concept specific to Soviet-era countries,
but also present in the legislation of some European countries. For example, property

5 N. Ctitor, The Problem of Doctrinal Definition of Private Property Rights: Theoretical and Practical
Approach, Scientific and Practical Review of the Institute of International Relations of Moldova 2016,
no. 2 (232).
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rights regulated by Polish legislation were also based on the economic concept, based

on socio-economic development relations, a decision that was widely criticized by

Polish doctrine, especially after the promulgation of the 1952 Constitution.®
With these explanations in mind, we further intend to highlight the following

elements that form the basis of the distinction between property and property rights:

- From a chronological perspective, the emergence of property precedes that of
property rights. The latter expresses the legal meaning of exercising certain pre-
rogatives within the limits of the law, extending beyond the mere exercise of
material control over an asset.

- Before becoming a right, property represents a social and economic reality.

- Compared to property in its economic sense, the right of ownership is much
more limited, as the exercise of its prerogatives is subject to certain boundaries
established by law in favour of the general interest of society.

3.The distinction based on different criteria between property
and the right of property in the common-law legal system

If, in the perception of the doctrinaires of our legal system, the distinction between
property and the right of ownership is made based on the legal aspect, with property
remaining outside the law as a purely economic, materialistic matter, then under
the common-law system, both property and the right of ownership are viewed from
a legal perspective.

In this context, property differs from the right of ownership based on the scope
of prerogatives held by their respective holders. In this sense, property would im-
ply a broader spectrum of powers compared to a right of ownership. The former
(property) would constitute the maximum right granted by the legal system to an
individual over a limited source, thus being more easily recognised than other sec-
ondary ownership rights, such as usufruct, co-ownership, servitude,” etc. According
to the same author, this is also the conceptual difference between property and
limited ownership rights, the use of which is continuously monitored by the owner.
Among other things, this idea can also be identified in the current concept that
underpins the division of real rights into “the right of ownership and limited real
rights” (Article 454 of the Civil Code, as amended after 1 March 2019), the latter

6 J. Wasilkowski, Prawo rzeczowe w zarysie, Warszawa 1957, p. 96.
7 U. Matei, S. Baies, N. Rosca, Fundamental Principles of Property Law, Chisinau 2000, p. 71.
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being possibly classified within the category of property rights, clearly limited - an
element which, in common-law, distinguishes property from certain ownership
rights, viewed more narrowly as parts separated from the right of ownership, which
in the Romano-Germanic system are regarded as divisions of the right of ownership.

Moreover, the institution of the trust, recently introduced into the Civil Code of
the Republic of Moldova, is nothing more than a property right of the trustee over
the assets received from the settlor, thus being a limited property right detached from
the settlor’s ownership. Therefore, according to the common-law system, the settlor
retains ownership, while the trustee holds a property right (a part of the settlor’s
ownership or assets).

Furthermore, in some European countries, property is treated as an autonomous
right, while all other property rights are derived from property, limiting them by
their mere existence.®

The same issue arises in the current version of the Civil Code with the institution
of superficies, where it is explicitly stated that “the property right over the construc-
tion built on land burdened with superficies is exercised by the superficiary for the
duration of the superficies right” (Article 654 paragraph 5 of the Civil Code), which
has already been elevated to the rank of a temporary property right that derives from
and is subordinate to the ownership of the land on which it is established. Thus,
superficies has become a property right (real), although limited, yet independent in
relation to the construction, which is no longer considered part of the superficies
(Article 443, para. 5 of the Civil Code as it was before 1 March 2019), but an object
of a limited real right.

4.The common element used by all legal systems in distinguishing
property from the right of ownership

As shown in the previous section of this paper, property in its economic sense knows
no limits, the holder having the possibility to do anything with the good that forms
the object of his property, with no constraints. This, however, is not the case in the
legal sense, where the very right that grants legal aspects impose certain limits on
its use, and even on its disposal (as in the case of co-ownership).

8 'W. Rozwadowski, Wiasnos¢ w polskim prawie cywilnym. Przemiany strukturalne — potrzeba noweliza-
cji, Studia z Dziejow Prawa i Panstwa Polskiego 2002, vol. 7.
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Thus, the right of property has certain limits, a situation specific to the common
law system, according to which the holder of a property right has certain limita-
tions imposed, this time in favour of the one who holds the property (the right of
ownership being detached from the property). However, under our system, this is
equivalent to a division of rights, and more recently, to a limited real right - usufruct,
superficies, etc. — and should not be confused with the right of ownership itself.

In the same context, the legal power of ownership should not be confused with
the power of possession of a good. In this sense, the common-law system promotes
the idea that “possession is the power to control a limited resource that must yield
to ownership, because it has legal protection whose justification differs from that
of property legislation.”

5.The concept of defining property rights in the civil legislation
of the Republic of Moldova

The concept of property rights is extensively discussed in specialised literature due
to the variety of meanings attributed to it, some of which express a narrow and
irrelevant sense, while others enumerate too many details, that are unnecessary in
the context of a definition.

Therefore, in our attempt to highlight the particularity of how property rights
are defined by the civil legislation of the Republic of Moldova, and to seek a legal
definition of property rights, we begin by consulting the Civil Code, identifying only
its attributes in Article 500, which “states that the owner has the right to possession,
use, and disposal of the property”

Naturally, we realize that this expression from the Moldovan legislator cannot
be considered a complete and adequate definition of the institution we are exam-
ining, but rather just some guidelines that outline the pillars on which the exercise
of property rights is based.

However, if we start from the legislative source of the definition of property rights,
and compare it, for example, with the Civil Code of Romania, we find a more detailed
definition that, in addition to attributes, also refers to its legal characteristics. That is,

9 J. Gordley, M. Ugo, Protecting Possession, The American Journal of Comparative Law 1996, vol. 44, no. 2,
p. 293.
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“private property is the right of the holder to possess, use, and dispose of an asset in
an exclusive, absolute, and perpetual manner, within the limits established by law."°

In the content of a legal act of interpretative character,' issued back in 1996 when
explaining the meaning of the notion of land ownership, the concept of property
rights is defined with an excessive number of elements, some of which are redun-
dant, inferred from the context. Despite this criticism, the notion we are discuss-
ing deserves to be adopted by doctrine, but not before selecting only the relevant
defining elements necessary for formulating a complete and appropriate notion for
the domain it refers to.

Therefore, according to the discussed notion, property rights are the rights of
natural persons, legal entities, the state, or administrative-territorial units over movable
or immovable goods, exercising over them the attributes of property rights (possession,
use, and disposal) exclusively and perpetually, for their own power and interest, in
accordance with the law.

As can be observed, in addition to the fact that some concepts of property rights
refer only to attributes, while others also include legal characteristics, the definition
of the concept given by the Constitutional Court also adds the manner in which
the owner exercises the property right, emphasising that only the owner can exer-
cise the attributes in their own name and with their own power, which is entirely
justified. Often, the attributes of property rights (possession, use, and disposal)
exercised by individuals other than the owner (tenant, lessee, usufructuary) can be
confused with those of the owner. Therefore, in order to fully capture the meaning
expressed, the concept of property rights, in addition to specifying that the attributes
are exercised absolutely, exclusively, and perpetually, should also include a mention
that highlights the fact that these attributes are exercised in the owner’s power and
in their own interest.

By exercising the attributes of the property right in one’s own power, it is under-
stood that the owner exercises them without depending on anyone when making
decisions regarding the management and exercise of the right of disposal, without
asking for anyone’s permission and without considering the opinions of others, pro-
vided, of course, that it does not affect someone else’s rights or violate legal provisions
that set the limits of exercise. The attributes of property rights are not exercised in
one’s own power when, although the possessor of the property exercises possession

10 Article 555 of Civil Code of Romania, approved by Law no. 71/2011, republished in: Official Gazette
of Romania, 15.07.2011.

11 Decision of the Constitutional Court of the Republic of Moldova, no. 110 of 25.01.1996 on the con-
trol of the constitutionality of certain provisions of the Land Code, Official Gazette of the Republic of
Moldova, 15.02.1996, no. 010.
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and use just like the owner, these rights, as well as the right of disposal, are only
exercised with authorisation granted by the owner. Such situations occur in the
relationships between the owner and the lessee, tenant, co-tenant, or usufructuary.

Exercising the property right in one’s own interest allows the owner to take all
the benefits generated by the property, regardless of whether they possess and use
it or whether those attributes have been delegated to someone else. Moreover, even
when the property is transferred under lease or usufruct, although the tenant and
usufructuary satisfy their own interests by using someone else’s property, they si-
multaneously submit to the owner’ interest — to obtain rent or payment for the
property given in usufruct. Thus, the owner’s interest is paramount.

Therefore, in all cases, the lessee exercises the attributes of the property right
based on the powers granted by the owner and not in their own power.

For an easier understanding of the concept that defines the right of ownership,
we propose to extracting from its content all the elements that define it, with their
subsequent presentation in the following order: The right of ownership:

- is a subjective right;

- constitutes the prerogative of the holder to exercise the rights of use, possession,
and disposition over their property;

- the exercise of the attributes of the right of ownership is exclusive, absolute, and
perpetual;

- the attributes of the right of ownership are exercised in one’s own power and for
one’s own benefit;

- is limited by law or by the rights of others.

As can be seen, we have marked the completion of this last element with the
phrase: “general interest,” given that the law does not always succeed in providing
for all aspects that form the boundaries of the general interest, which is evolves more
rapidly than the regulatory framework. However, each time, an interest or a need of
society that requires regulation arises first, and the law comes later to legally cover
any need or interest claimed by society.

Restricting property rights exclusively to interests expressly provided for by law
could create many enforcement difficulties in protecting property rights. Further-
more, in some cases, compromising a general interest could have direct repercussions
on private interests.

In fact, many critical situations have been resolved by the ECtHR, namely by
relying on the limitation of property rights in order to defend the general interest,
which also had the effect of protecting private interests.

STUDIA PRAWNICZE KUL 2(106) 2026

17



Evghenia Gugulan, Grigore Ardelean

18

Thus, in the case of Kyrtatos v. Greece,'> where the applicant alleged a violation
of the right guaranteed by Article 8 § 1 of the Convention, in the context of urban
development in the area where she lived causing serious damage to the environment,
the Court noted that, in accordance with its established case law, serious environ-
mental pollution can affect people’s well-being and prevent them from enjoying their
homes in a way that seriously affects their private and family life.

In another case Lopez Ostra v. Spain,” where the applicant alleged a violation of
the right set forth in Article 8 of the Convention due to the authorities’ failure to
close down the plant located near her home, the Court noted that account must be
taken of the fair balance that must be struck between the competing interests of the
individual and those of the community as a whole and that, in any event, the State
enjoys a certain margin of appreciation.

Furthermore, the Court emphasises, in relation to this case, that serious envi-
ronmental pollution can affect people’s well-being and prevent them from living in
their homes, which negatively affects their private and family life, even if it does not
seriously endanger their health.

Thus, we note that in the process of decision-making regarding the limitation
of property rights (in the last case described - the right exercised by the Central
Office) in the general interest (that of benefiting from a healthy and safe environ-
ment), it may also involve the need to limit in order to protect a particular interest
of the person who may be affected, even if there is no rule expressly providing for
this link between these two categories of interests.

In fact, it is precisely for this reason that Article 17 of the Charter of Fundamental
Rights of the European Union defines the right to property as meaning that everyone
has the right to use the property they have acquired legally and that this use may be
regulated by law within the limits imposed by the general interest."*

So, we can see that some countries’ laws limit property rights just to protect cer-
tain interests that are clearly set out in the law, while others, mainly in the European
Union, limit this right by prioritising the general interest."®

12 Judgment of The European Court of Human Rights of 22 May 2003, Kyrtatos v. Greece, application
no. 41666/98, https://hudoc.echr.coe.int/%20eng#{,,itemid”:[,,001-61099”]} [access: 31.07.2025].

13 Judgment of The European Court of Human Rights of 9 December 1994, Lopez Ostra v. Spain, appli-
cation no. 16798/90, https://hudoc.echr.coe.int/eng#{,,itemid”:[,,001-57905”]} [access: 31.07.2025].

14 Charter ff Fundamental Rights of The European Union (2012/C 326/02), OJ C 326/391, 26.10.2012,
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012P/TXT [access: 31.07.2025].

15 A. Machnikowska, Nowe prawo wlasnosci - przeksztatcenia w stosunkach wlasnosciowych w Polsce
w latach 1944-1950, Zeszyty Prawnicze 2011, no. 2.
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Admittedly, in the past, there was also the concept whereby property rights gave
the owner a strong right to decide absolutely on the exercise of property rights, and,
in order to avoid abuse by the owner, only the court could decide on the limitations,
as well as on the period during which they would be imposed on the owner.

And since we have repeatedly referred to the former concept of limitation of
property rights under Polish law, we would like to point out that currently, according
to Article 140 of the Polish Civil Code, within the limits established by law and the
principles of social coexistence, the owner may, to the exclusion of other persons,
use the property in accordance with the socio-economic purpose of his right. In
particular, the owner may collect benefits and other income from the property.
Within the same limits, the owner may dispose of the property.'s

Thus, we conclude that in Polish legislation, property rights are not only limited
by law but also by the principles of social coexistence, or in other words, the general
interest, a decision that is worthy of appreciation and should be adopted as a model
for the civil legislation of the Republic of Moldova.

In this context, we recommend that Moldovan lawmakers revise the definition
of property rights in Article 500 (1) of the Civil Code as follows: property rights are
subjective rights that give the holder the possibility to exercise attributes (possession,
use, and disposal) over property in an exclusive, absolute, and perpetual manner,
through their own power and interest, within the limits established by law and the
general interest of society.

When discussing the differences in the concept of property rights as promoted
by Moldovan doctrine compared to Romanian legal literature, we will begin by clar-
ifying the definition given by Romanian author Gabriel Boroi in one of his works.
According to his definition, “property rights can be defined as a subjective right that
expresses the appropriation of a thing, allowing the holder to exercise possession,
use, and disposal of that thing, in their own power and for their own interest, within
the framework and in compliance with legal provisions."”

In another interpretation of Romanian doctrine,'® “property rights are defined
as the real right that grants the holder — whether a natural or legal person - the
attributes of possession, use, and disposal over a thing, which they exercise exclu-
sively through their own power and for their own interest, while respecting legal

16 Ustawa z dnia 23 kwietnia 1964 r. - Kodeks cywilny, consolidated text: Journal of Laws [Dziennik
Ustaw] 2026 item 507.

17 G. Boroi, L. Stanciulescu, Civil Law Institutions, Bucharest 2012, p. 16.

18 T. Urs, . Carmen, Real Rights, Bucharest 2006, p. 36.
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provisions.” This definition is also accepted by Romanian authors I. Dogaru and
S. Cercel.”

As we observe from the style of defining the right of property used in Roma-
nian doctrine, it is characterised by the way the object of property is approached,
where both authors refer to the rights exercised over a thing, thus excluding the
prerogatives that may be exercised over patrimonial rights. However, it would have
been more accurate if the concept had referred to goods rather than things, as the
former encompasses the latter, adding patrimonial rights, which are not corpore-
al goods from the category of things. Yes, we understand that when referring to
the exercise of rights over things, it is automatically assumed that all patrimonial
rights over those things are included, but what about the patrimonial rights from
the category of intellectual creation, which are goods in the form of patrimonial
rights and not things?

Therefore, we believe that when defining the right of property, we should refer
to goods in the following manner: “the right of property is that subjective right that
grants the holder the possibility of exercising the attributes (possession, use, and
disposal) over goods in an exclusive, absolute, and perpetual manner, for their own
power and interest, within the limits established by law>*

In terms of clarifying the legal characteristics of the right of property, discussions
most frequently arise regarding its absolute character, which contradicts the insti-
tution of the limits of the right of property. However, the idea that a right can be
both absolute and limited at the same time is considered unacceptable.” Therefore, it
must be clarified that the right of property is absolute in the sense that it is absolute
compared to other real rights and that it is opposable to everyone.

In addition, the absolute character of the right of property would also express
a third meaning, namely that the owner can extract absolutely all benefits from their
property, to take advantage of all the utility it provides, and to perform absolutely
all material and legal acts that correspond to their needs.”

19 T. Dogaru, S. Cercel, Civil Law. General Theory of Real Rights, Bucharest 2003, p. 60.

20 G. Ardelean, Civil Law. Real Rights. General Theory of Obligations, Chisinau 2020, p. 78.
21 PS. Vlachide, Repetition of the Principles of Civil Law, Bucharest 1994, p. 83.

22 G.N. Lutescu, General Theory of Real Rights, Bucharest 1947, p. 258.
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6. The regulation of the legal characteristics of property

Being characteristic of each legal institution, property rights also have certain legal
features that make them distinguish them from other institutions, shape their traits, and
establish certain rules by which the entire system of norms they comprise functions.

Although these characteristics have not been explicitly confirmed in any version
of the Civil Code of the Republic of Moldova, as was done in the legislation of other
countries, except for the perpetual character in the definition formulated above, and
being guided by the legislation of countries that have drawn significant inspiration
from the French Civil Code of 1804, as our legislator has done, we will attribute to
property rights all three legal characteristics that are inseparable from them, despite
the fact that Moldovan civil law avoids explicitly stating this. Article 500, paragraph 2
of the Civil Code of the Republic of Moldova only states that property rights are
perpetual, without mentioning the other characteristics that are, in fact, specific to
property rights under Moldovan legislation. At least, this is evident from the content
of other relevant regulations.

7. Some specific aspects identified regarding corporeal objects
that cannot form the subject of property rights under the legislation
of the Republic of Moldova

Although, in the perception of civil legislation (Article 455 of the Civil Code), goods
are “all things subject to individual or collective appropriation,” in reality, this is
not entirely the case. This rule does not apply to a series of things that, although
they are corporeal objects in relation to which civil rights and obligations may exist
(Article 455 paragraph 2 of the Civil Code), a genuine right of ownership cannot be
exercised over them, as long as control cannot be exerted over them.

An example can be celestial bodies (the Moon, stars, planets, etc.) which, de-
spite the fact that the idea of selling plots on the Moon is widely publicised lately,
a theoretically possible issue, but practically, in the context of the reality in which
humans have long reached its surface, we still cannot accept the idea of including
them in the list of objects of property rights. Another example would be the hu-
man body (composed of human organs and tissues). Our position is supported by
specialised literature, which expresses that not all objects of the material world are
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objects of property rights (such as the human body, organs, and tissues),” as it is
impossible to engage in legal relations where they would be the object, such as in
a donation contract.

Furthermore, although the legislation on transplantation* uses the term “dona-
tion” when organs and tissues are the subject of transplantation, we still consider
that these acts do not qualify as genuine donations. Generally speaking, organs
and tissues do not constitute goods, and therefore, they cannot form the subject of
property rights,”> meaning that no patrimonial rights can be exercised over them,
and thus they do not constitute a person’ estate. It is worth referring to a quite in-
sightful formula explaining why the human body cannot be the object of property
rights. The underlying principle is that the law does not accept a relationship between
an individual and themselves. Therefore, “I am not the owner of my body because
my body is me.” The human body is the substrate of the person; it is the person.*
Consequently, we observe that since organs and tissues are not goods and do not
form the person’s estate, their transfer neither increases the estate of the recipient
nor diminishes the estate of the person who disposed of them.?

For these reasons, we believe that the phrase in Article 455 paragraph 1 of the
Civil Code, “all things”, is not the most suitable and should be reduced to “things”.

As for the human intellect, it is generally an abstract matter; although it can be
capitalised and produces results that can be valued in monetary terms (the result of
intellectual activity), it cannot form the subject of property rights.

8. Specific aspects of qualifying intangible goods as objects
of property rights

As stated in specialised literature,” property rights can, in principle, exist only over
tangible goods. By using the phrase “in principle,” the doctrine implies that intangi-
ble goods can also be objects of property rights. Indeed, in the world of technology

23 S. Baies, A. Baiesu, V. Cebotari, I. Cretu, V. Volcinschi, Civil Law. Real Rights. General Theory of Obli-
gations, Chisinau 2005, p. 63.

24 Law no. 42 of 06.03.2008 on the transplantation of organs, tissues, and human cells, Official Gazette
of the Republic of Moldova, 25.04.2008, no. 81.

25 D. Cimil, E.E. Bejenaru, Civil Law. Special Contracts. Part I, Chisinau 2014, p. 26.

26 Q. Ungureanu, C. Jugastru, Civil Law. Persons, Bucharest 2003, p. 29.

27 G. Ardelean, The Donation Contract, Chisinau 2019, p. 30.

28 S. Baies, A. Baiesu, V. Cebotari, I. Cretu, V. Volcinschi, Civil Law..., p. 61.
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in which we live, where virtual goods are increasingly replacing tangible ones, it is
inevitable to admit to the list of property objects other goods (such as airspace, the
result of intellectual activity, etc.) that until recently were vehemently rejected by
doctrine. Furthermore, this list must remain open to all goods that are currently
tighting for their recognition (a noteworthy example is cryptocurrency, or what is
also called crypto-assets, such as Bitcoin, Ethereum, Solana, Dogecoin, etc.). Not
long ago, with the modernisation of the Civil Code of the Republic of Moldova, the
amendments and additions that came into force on 1 March 2019, seem to have
been intended to prepare the legal field for the legal recognition of these categories
of goods. We are referring here to the addition of Article 477 (Digital content and
digital goods) to the Civil Code, which, according to some recent sources, suggests
that the phenomenon of cryptocurrencies (but not only) could be integrated into the
concept of digital goods. In this context, Moldova could potentially become one of
the friendliest jurisdictions offering legal qualification for these encrypted goods.”

9.The particularity of the property rights promoted by the Civil Code
of the Republic of Moldova, in the context of the inadmissibility
of dividing property rights into public and private property

From a legal point of view, property rights are unique, and it is unacceptable for
them to be divided into public property rights and private property rights. This is
because, first, the right is an abstract matter, and therefore indivisible, and second,
the content of property rights (its attributes) is the same regardless of whether the
goods form part of the public or private domain. Moreover, the property right,
irrespective of who owns it or the legal regime it follows, is protected in the same
way, performs the same functions, and pursues the same goal.

Yes, if we look at property from the perspective of its strict economic aspect,
this division could be possible depending on the status of the subject exercising it
through control over the goods that constitute it. It is not by chance that our civil
legislation differentiates only between goods, dividing them into public domain
goods and private domain goods. Consequently, it also distinguishes between the
two different legal regimes for exercising these rights.*®

29 V. Palamarciuc, Digital Good - Innovation and Legal Dilemmas in the Reform of the Civil Code of the
Republic of Moldova, https://juridicemoldova.md [access: 12.11.2024].
30 G. Ardelean, Civil Law..., p. 93.
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In fact, it is more accurate to distinguish between the legal regimes for exercis-
ing property rights in close relation to the domains in which the goods are placed
(public or private), rather than dividing the property right itself.

Therefore, the Civil Code of the Republic of Moldova does not regulate public
and private property separately, as, for example, Romanian legislation does, but
instead provides the legal regime for property over public domain goods and the
legal regime applicable to property exercised over private domain goods.

Regarding private domain goods, Article 471 paragraph 1 of the Civil Code states
that, besides goods belonging to individuals (natural or legal persons of private
law), private domain goods also include goods belonging to the state and admin-
istrative-territorial units, if they are not transferred to the public domain by law or
in the manner established by law.

In the case of public domain goods, according to Article 471 paragraph 2, of
the Civil Code, the public domain of the state or administrative-territorial units
includes goods determined by law, as well as goods that, by their nature, are for
public use or interest.

Thus, from the content of the quoted provision, we distinguish three categories
of public domain goods, two of which (goods for use and goods of public interest)
have different legal regimes, which we can differentiate based on the form of access
to them and according to the category of needs in society they are meant to satisfy.

However, we observe that in Article 741 of the Civil Code, the legislator tries to
specifically show the legal regime of ownership over natural resources, such as un-
derground riches, airspace, etc., by listing them in a separate paragraph (paragraph 3
of Article 471 of the Civil Code).

It can be inferred that this was done because, unlike other public domain goods,
these cannot be affected by public use or interest. Underground resources can be
used only after extraction, based on special permits. Once extracted, they are no
longer considered underground riches and thus no longer belong to the public do-
main, but to the private domain (limestone, sand, clay, gravel, etc.) when transferred
to the ownership of those who extract them. Therefore, all these goods, including
water and forests, are part of the public domain only when used for public interest,
forming a separate category of static property rights.”!

31 Ibidem, p. 101.
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Conclusion

The differences in the regulation of property rights under the legislation of the
Republic of Moldova do not create difficulties in interaction and compatibility
with international law. Instead, they emphasise the state’s aspirations to guarantee
effective protection and make legal norms accessible to a society that values identity,
regulatory traditions, and mutual respect among its members, promoting rules of
applicability that have been tested over the centuries. At the same time, examining
the possibility of unifying national civil legislation on property rights with that of
European states will only add value to the process of modernising the Civil Code
and aligning it with the highest standards required by today’s society.

In the common law system, property rights are built on the priority of the material
aspect of control over the asset, with less attention given to the diversity of property
rights that the owner can exercise, even in the absence of physical possession of the
property.

The property rights regulated by the legislation of the Republic of Moldova are
strongly influenced by the concepts of French civil law, as well as Romanian law,
with the legislators of these countries sharing common perceptions regarding the
scope of attributes, characteristics, and subdivisions of property rights. Additionally,
good faith takes precedence in acquiring and exercising property rights. However,
after the modernisation of the Moldovan Civil Code, it introduces new perspectives
on property rights regulation, making it more flexible and easier to prove, thus
protecting it from any attempts at contradiction.
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