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Abstract: The article concerns the costs associated with the stamp duty on a further procedural power of
attorney. The publication aims to demonstrate that this expense should be — when additional conditions are
met - be recognised as a necessary cost for the effective pursuit or defence of rights, regardless of whether it
is paid by the main attorney, the substitutive attorney, or the principal. In this regard, the regulation of Article
98 § 1 and 3 of the Code of Civil Procedure is inappropriate, as on the one hand, it allows, for the awarding of
costs related to the payment of stamp duty on power of attorney to the prevailing party when paid by a law-
yer, and, at least, ambiguously regulates the situation when this duty is paid by the principal or a substitutive
attorney. For this reason, Article 98 of the Code of Civil Procedure should be amended in the discussed part to
clearly and without interpretative doubts to enable the awarding of costs related to the stamp duty on power
of attorney (whether primary or further) to the winning party, regardless of whether the duty was paid by the
principal, the main attorney, or the substitute, provided that this expense was incurred under circumstances
indicating that it was a necessary cost for the effective pursuit or defence of rights. The research methods used
in this study are the dogmatic-legal and analytical methods. They were used to conduct a thorough analysis of
the currently applicable and relevant legal regulations from the perspective of the subject matter discussed.
Keywords: costs of the proceedings, stamp duty, further (substitutive) power of attorney, further representative,
substitute, principal

Streszczenie: Artykut dotyczy kosztéw zwigzanych z optata skarbowa od dalszego petnomocnictwa proce-
sowego. W publikacji dazy sie do wykazania, ze wydatek ten powinien by¢ — przy spetnieniu dodatkowych
przestanek - uznawany za koszt niezbedny do celowego dochodzenia praw lub obrony, niezaleznie od tego,
czy pokrywa go petnomocnik gtéwny, substytucyjny, czy mandant. W przedmiotowym zakresie regulacja prze-
pisu art. 98 § 1i 3 K.p.c. nie jest whasciwa, skoro z jednej strony umozliwia zasgdzenie na rzecz wygrywajacego
kosztu uiszczenia optaty skarbowej od peinomocnictwa, gdy ptaci jg adwokat, a co najmniej w sposéb nieja-
sny reguluje sytuacje, gdy opfate te uiszcza mandant albo petnomocnik substytucyjny. Z tej przyczyny art. 98
K.p.c. powinien zosta¢ znowelizowany w omawianej czesci tak, by bez zadnych watpliwosci interpretacyjnych
umozliwi¢ zasadzanie co do zasady na rzecz strony wygrywajacej postepowanie poniesionych kosztow optaty
skarbowej od petnomocnictwa (czy to gtdwnego, czy dalszego) nawet bez wzgledu na to, czy ptaci ja moco-
dawca, petnomocnik gtéwny czy substytut, jezeli tylko optata ta zostata poniesiona w okolicznosciach skut-
kujacych przyjecie, ze byt to koszt niezbedny do celowego dochodzenia praw lub celowej obrony. Metodami
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badawczymi wykorzystanymi w opracowaniu s3 metoda dogmatyczno-prawna i analityczna. Postuzyty one do
tego, by dokona¢ wnikliwej analizy aktualnie obowiazujacych i relewantnych z punktu widzenia omawianej
tematyki regulacji prawnych.

Stowa kluczowe: koszty procesu, optata skarbowa, dalsze petnomocnictwo, peinomocnik dalszy, substytut,
mocodawca

Pestome: CraTba KacaeTcA M3fepek, CBA3aHHbIX C roCyfapCTBEHHON MOLWMHOW 3a 3ameLlatoliee npouec-
CyanbHOe MpefCcTaBUTENbCTBO. B ny6nukauuy aBTop CTPemMUTCA MokasaTb, UTO 3TOT pacxof AO/MKEeH — npwu
BbIMOSIHEHUV AOMOSTHATENbHBIX YCIOBUIA — PaCcCMaTPUBATLCA Kak HeOOXOAMMBIN ANA LienecoobpasHoro ocy-
LLeCTBIEHWA 1 3aLlMTbl NPaB, HE3aBMCMMO OT TOTO, OMNJIAYMBAETCA I OH OCHOBHbIM NPeACTaBUTENeM, 3aMella-
IOWMM NpefcTaBuTenem unu goeeputenem. B agaHHom acnekTte perynnpoBsaHue cT. 98 § 1 1 3 ITIK He aBnaeTca
HaaNeXaLymm, NOCKOSbKY, C OfHON CTOPOHbI, MO3BOJIAET B3bICKaTb B MOJb3Y BbIMrpaBLLEe CTOPOHbI Pacxofbl
o yniaTe rocyfapCTBEHHON MOLWIMHBI 38 NPeLCTaBUTENbCTBO, KOTAa ee onylaunBaeT afBoKaT, a C Apyrom —
Mo MeHbLLEN Mepe HEeACHO PerynupyeT CUTyaumio, Korga 3Ty MOWSMHY YniauvBaeT JOBEpUTENb UKW 3ame-
watowmnin npepctasutenb. Mo 3Tol npuunHe ctatba 98 paXkAaHCKOro MpoLeccyanbHOro Kopekca [oMmKHa
6bITb NMepecmMoTpeHa B 06CY>KAAEMON YacTu, YTOObl 6e3 Kakux-nmbo COMHEHUI B TONIKOBaHUM obecneunTb
BO3MOXHOCTb MPUCYXKAEHWSA, KaK MPaBo, B MONb3y BbiUrpaBLUel CTOPOHbI CyaebHOro pasbrpatenbcTaa no-
HeCeHHbIX PacxofoB MO yrnaTe NOLWIMHbI 33 NPeACTaBUTENbCTBO (Oyib TO OCHOBHOE UM 3aMellatoLee), Aaxe
He3aBUCUMO OT TOro, KTO €€ YnyaumBaeT — JOBepuTeslb, OCHOBHOW MpefCTaBuTeNb U 3aMeLLatolmnii npesg-
CTaBUTENb, €CNIN TONbKO 3Ta MOLWJMHA OGblna ynnayeHa B 06CTOATENbCTBAX, MO3BOMAIOLMX CUUTATb, YTO ITO
6bINV pacxofbl, HEOOXOAVMbIE /1A LiefieHanpPaBneHHOro OTCTavBaHVA NPaB U LeieHanpaBneHHoN 3alyuTbl.
B paboTe ncnonb3oBaHbl JOrMaTKO-MPABOBOW 1 aHANUTNYECKNI MeToAbl. OHM MOCAYXXUAW 4SS MPOBefeHNs
yrny6neHHOro aHanm3a AeNCTBYIOWMX M aKTyaslbHbIX C TOUKM 3peHNA 06CY>KAaeMON TeMbl MPABOBbIX HOPM.
KnioueBble cioBa: cyfiebHble N3[ep>KKU, FrOCyAapPCTBEHHAA MOLWWMHA, 3ameLlaloLlee NPeACTaBUTENbCTBO, 3aMe-
LaoLWMIA NpeacTaBuTesNb, JOBEpUTENb

AHoTauin: CtaTTa NpucBAYEHa aHani3y BUTPaAT, MOB'A3aHKX 3i CriaToto rep6oBoro 360py 3a CyaoBy AoBipe-
HICTb Yy NOPAAKY NepeaopyyeHHa. Y nybnikauii 3aiicHeHo cnpoby [oBecCTw, WO Taki BUTPATU — 3a YMOBU A0-
TPVIMaHHA AOAATKOBYX NepefyMOB — MaloTb BU3HABATMCA HEOOXIAHUMM AN1A LjiNecnpsMOBaHOrO BiACTOOBaHHS
npaB abo 3AiNCHEHHA 3aXNCTY, HE3aNEXHO Bif TOrO, UM MOKPWBAE iX FONOBHUI NPefCTaBHUK, CYOCTUTYLINHNIA
npeacTaBHYK abo AoBipuUTenb. Y LibOMy KOHTEKCTi NonoxeHHA cT. 98 § 11 3 LIMNK He € focTaTHBO y3rogKkeHnmm,
OCKiNIbKW, 3 OAHOTO 6OKY, BOHU JO3BONATL MPUCYAUTV Ha KOPUCTb NMepPeMOoXLA CyAOoBi BUTPATU, NOB'A3aHi
3i cnnaToto repboBoro 360py 3a AOBIPEHICTb, KoMK Lieit 36ip cnnauyye afBoKaT, a 3 iHLWOro — HeYiTKo perna-
MEeHTYIOTb CUTYyaLlito, Konu 36ip cnnavye Aosiputenb abo cybCcTUTYLIHNI NPeACcTaBHIK. 3 ornagy Ha Le CT. 98
LMK cnig nepernaHy TV y BifnoBigHi YacTuHi, Wo6 yCyHYTW CYMHIBY LOAO TIyMayeHHs | 3a6e3neumntii MoXnu-
BICTb — AK 3arafbHe NPaBuIO — NPUCYAXKEHHA Ha KOPUCTb CTOPOHU, AKa BUrpana Ccnpasy, BUTPAT, NOB'A3aHNX
3i cnnaToto rep6oBoro 360py 3a AOBIPEHICTb (K OCHOBHY, Tak i Y MOPALKY NepefopyyYeHHs), He3anexHo Bif
TOrO, UM CMNaTUB et 36ip JoBipUTENb, FONOBHUI NPEACTaBHUK UM CyOCTUTYLINHWIA NPefCTaBHUK, 32 YMOBU,
Lo cnnaTa Bigbynaca 3a 06CTaBuH, AKi JaloTb NiACTaBy BBaxaTu i HEOOXILHOIO AN1A LinecnpAMOBaHOro BiAcTo-
t0BaHHA NpaB abo 37iICHEHHA 3axMCTy. Y poboTi 3aCTOCOBaHO AOrMaTNYHO-NPABOBWIA Ta aHaNITUYHIUI METOAN,
AKi fanuv 3mMory 34iiCHATY FPYHTOBHUI aHani3 YNHHMWX | peneBaHTHUX ANA TeMy JOCNIAXKEHHA NPaBOBUX HOPM.
KniouoBi cnosa: cyfoBi BUTpatyi, repboBuii 36ip, AOBIPEHICTb Y NOPAAKY NepefopyyeHHs, CyoCcTUTYUINHWIA npes-
CTaBHVIK, 3aCTYMHUK, JOBipUTENb
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Introduction

This article addresses a pragmatic legal issue arising from the obligation to pay the
stamp duty on a further (substitutive) procedural power of attorney. The discussed
analysis aims to determine whether, in light of the applicable regulations, this ex-
penditure is regarded as a cost necessary for the effective assertion of rights or for
defense (Article 98 § 1 and 3 of the Code of Civil Procedure), and if the answer to
the posed question is wholly or partially negative, under what circumstances the
expense in the form of a fee for a substitute power of attorney should be deemed
a cost necessary for the effective assertion of rights or for defense (Article 98 § 1 and
3 of the Code of Civil Procedure). Answers to these questions can be provided, in
particular, after verifying who, under the applicable regulations, is obliged to incur
this expenditure, and whether, in practice, there are other entities that pay the stamp
duty on a further power of attorney. Such a scope of research would be incomplete
without reference to the position of trainees (e.g., in the legal professions, such as
advocates or legal advisers). The research method employed in the study is the
doctrinal-legal and analytical approach. They have been used to conduct a thorough
analysis of the currently applicable and relevant regulations from the perspective
of the topics discussed. The efforts involving logical-linguistic analysis of legal and
normative statements, combined with an analysis of how the legal provisions are
formulated, what their ratio legis is, and whether it has been realistically achieved
within the defined research area, ultimately enabled the provision of an answer to
the questions posed in the text.

Stamp duty, which is neither a tax' nor even a levy subject to “taxation” never-
theless constitutes a form of public levy,” often significant for civil litigants. Stamp
duty is payable upon receipt of notification of the issuance of a power of attorney,
including a power of attorney for legal proceedings, or its copy, issuance, or reissue
in court proceedings (Article 1 section 1 item 2 of the Act of 16 November 2006 on

1 The Provincial Administrative Court in Gliwice, in its judgment of 10 February 2010, stated that until
the chargeable nature of stamp duty is questioned, it does not acquire the characteristics of a tax. See
more broadly the judgment of the Provincial Administrative Court in Gliwice of 10 February 2010,
ISA/Gl 661/09, LEX no. 591463.

2 Z.Ofiarski, Ustawa o oplacie skarbowej. Ustawa o podatku od czynnosci cywilnoprawnych. Komentarz,
4th ed., Warszawa 2018, p. 26. See also the judgment of the Provincial Administrative Court in Po-
znan of 27 January 2010, IIT SA/Po 608/09, LEX no. 554214.
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Stamp Duty).? It is the content of the document that matters, not its title alone.* The
same applies to a substitutive power of attorney. Appointing a substitutive attorney
creates a new power of attorney relationship, which also requires filing the substi-
tutive power of attorney document with the court and, furthermore, requires the
payment of a stamp duty.’ This results primarily from the linguistic and purposive
interpretation of Article 1 section 1 item 2 of the Stamp Duty Act, in conjunction
with Item 3 of Part IV of the Annex to the aforementioned Act.® Regardless of the
type of power of attorney, the person submitting the document is required to submit
proof of payment of the stamp duty of PLN 177 within three days of the obligation
to pay arising.®

As a side note, it is worth adding that while stamp duty is required for a further
power of attorney granted by an attorney to another attorney or legal counsel, or by
a legal counsel to another attorney or legal counsel, no such duty arises in the case
of submitting an authorisation document for a trainee attorney or legal counsel.
A person preparing for the professional examination as part of their apprenticeship
(as an attorney or legal counsel) may act in court proceedings primarily based on
the provisions of Article 77 (1) and (2) of the Act of 26 May 1982 — The Law on the
Bar,’ or Article 35,' (1) and (2) of the Act of 6 July 1982 on Legal Counsel, or Article

3 Actof 16 November 2006 on Stamp Duty, consolidated text: Journal of Laws 2023 item 2111 as amen-
ded. In certain cases, the obligation to pay stamp duty has been excluded, see, for example, Articles
2-3b of the Tax Code.

4 D. Michta, Indos petnomocniczy — wybrane aspekty problemowe, Palestra 2018, no. 7-8, p. 43.

5 Podobnie B. Cieslak, Wybrane zagadnienia uiszczania optaty skarbowej od udzielonego petnomocnic-
twa lub prokury, Finanse Komunalne 2012, no. 6, p. 35.

6 Judgment of the Provincial Administrative Court in Bialystok of 7 December 2011, I SA/Bk 377/11,
ONSAiIWSA 2015, no. 3, item 41.

7 See Article 1 (1) (2) of the Code of Criminal Procedure in connection with Article 4 of the Code of
Criminal Procedure in conjunction with Part IV of the Annex to this Act.

8 See § 3 (1) of the Regulation of the Minister of Finance of 28 September 2007 on the Payment of
Stamp Duty, Journal of Laws [Dziennik Ustaw] no. 187, item 1330.

9 Act of 26 May 1982 - Law on the Bar, consolidated text: Journal of Laws 2024 item 1564. See G. Bor-
kowski, Aplikant adwokacki w postepowaniu cywilnym - substytut czy zastepca adwokata?, Palestra
2009, no. 11-12, pp. 101-112; idem, Glosa do uchwaly SN z 28.06.2006 r. III CZP 27/06, Przeglad
Sadowy 2008, no. 6, p. 140-151; K. Lipinski, Czy aplikant adwokacki, upowazniony przez adwokata do
zastgpienia go, moze by przez sqd dopuszczony tymczasowo do udziatu w rozprawie, gdy nie moze na
razie przedstawic petnomocnictwa dla adwokata, ktéry udzielit aplikantowi upowaznienia (art. 89§ 1
k.p.c.)?, Palestra 1959, no. 7-8, pp. 110-111. See also A. Marciniak, Upowaznienie aplikanta komor-
niczego do samodzielnego wykonywania okreslonych czynnosci egzekucyjnych, Przeglad Sadowy 2015,
no. 9, pp. 92-99; J. Studzinska, Uprawnienia aplikanta komorniczego - problemy praktyczne, Przeglad
Prawa Egzekucyjnego 2016, no. 1, pp. 87-109.
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351 (5) of the same Act,' or Article 77 (3) of The Law on the Bar.!! However, neither
they nor the person granting the authorisation (usually their patron) is required to
pay stamp duty. This is because the document on the basis of which the applicant
acts, i.e. the authorisation - is not a power of attorney within the meaning of the
provisions of the Code of Civil Procedure or the Stamp Duty Act."?

1. Determinant of the obligation to pay stamp duty

The argument that, in the case of submitting a primary power of attorney and a sec-
ondary power of attorney, only the submission of the latter document should be
subject to a fee is unconvincing, since, according to the information contained in the
General Interpretation on Stamp Duty for Submitting a Document Confirming the
Grant of a Power of Attorney or Commercial Procuration® in the case of multiple
powers of attorney, for example, those resulting from a vertical company structure or
the granting of substitution, only the submission of the final document confirming
the grant of a power of attorney, on the basis of which the attorney will perform

10 Act of 6 July 1982 on legal advisers, consolidated text: Journal of Laws 2024 item 499. See also G. Ma-
tusik, M. Sladkowski, Pozycja prawna aplikanta radcowskiego w postgpowaniu cywilnym, Przeglad
Sadowy 2008, no. 11-12, pp. 91-105; I. Misiejuk, Czy aplikant na etacie zastgpi obroice?, Radca Praw-
ny 2016, no. 1, pp. 28-29; idem, Czy aplikant pomoze przy bezplatnych poradach?, Radca Prawny
2015, no. 4, pp. 44-45; M. Smyk, Status prawny aplikanta radcowskiego w postepowaniu cywilnym (glos
w dyskusji), Przeglad Sadowy 2010, no. 2, pp. 124-139; P. Olszewski, Wolnos¢ stowa aplikanta, Radca
Prawny 2016, no. 6, pp. 2-3; T. Sobel, Opinia o mozliwosci zastepstwa radcy prawnego przed sgdami
i innymi organami przez aplikantow, ktorzy otrzymali zaswiadczenia o ukoficzeniu aplikacji, Radca
Prawny 2013, no. 2, pp. 19-21. See K. Drézdz-Chmiel, The Legal Status of an Advocate’s Articled Clerk
in the Polish Civil Court Proceedings — Remarks on a Comparative Background, Studia Prawnicze KUL
2021, no. 4, pp. 7-26.

11 See also Article 9 (2) and Article 36 (1) of the Act of 11 April 2001 on Patent Attorneys, consolidated
text: Journal of Laws 2024 item 749.

12 Judgment of the Provincial Administrative Court in Gliwice of 2 April 2008, I SA/GI 37/08, LEX
no. 422225.

13 Letter dated 13.10.2014, issued by the Ministry of Finance, PL/LM/835/77/EOB/2014/RD-
91893, Interpretacja ogdélna w sprawie oplaty skarbowej od zlozenia dokumentu stwierdza-
jacego udzielenie pelnomocnictwa lub prokury, Dz. Urz. MF 2014 no. 40, https://sip.lex.
pl/#/guideline/184791836/pl-1lm-835-77-e0b-2014-rd-91893-interpretacja-ogolna-w-spra-
wie-oplaty-skarbowej-od-zlozenia...?2keyword=Ministerstwo%20Finans%C3%B3w,%20PL%-
2FLM%2F835%2F77%2FEOB%2F2014%2FRD-91893,%20Interpretacja%200g%C3%B31na%20
w%20sprawie%200p%C5%82aty%20skarbowej%200d%202%C5%820%C5%BCenia%20doku-
mentu%20stwierdzaj%C4%85cego%20udzielenie%20pe%C5%82nomocnictwa%20lub%20proku-
ry&cm=SFIRST [access: 7.07.2025].
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actions in the matter on behalf of, and with direct legal effect on, the principal is
subject to stamp duty.!* The number of power-of-attorney relationships resulting
from the submitted document or documents - regardless of whether it concerns the
primary or secondary power of attorney — determines the amount of stamp duty.
It should be noted that this article concerns a secondary power of attorney, which
should typically be submitted at the earliest together with the submission of the
primary power of attorney.

2. Parties to the relationship of substitutive power of attorney
and the obligation to pay stamp duty

What is particularly significant for further analysis is the fact that granting a sub-
stitute power of attorney to another person is a unilateral legal act, performed on
behalf of the principal and with direct effect for them. Therefore, the principal, on
the one hand, and the substitute attorney, on the other, are parties to the newly cre-
ated legal relationship. Actions undertaken by the substitute attorney produce direct
effects for the principal, as the subordinate attorney acts on behalf of and for the
principal, not the principal attorney. Therefore, the principal attorney should not be
defined as the principal of the substitute attorney."® Having the status of principal of
the substitute attorney is one thing; however the relationship between the principal
attorney and the substitute attorney, which gives rise to the requirement to continue
the principal attorney’s legal tactics, is quite another.'®

The Provincial Administrative Court in Bialystok, in its judgment of 7 December
2011," draws further conclusions. According to this court, since Article 5 (1) and
(2) of the Administrative Procedure Code, impose a joint and several obligation on
the principal and the attorney-in-fact to pay the fee in question, and the subordinate
power of attorney relationship itself binds only the principal and the substitute, then,

14 See H. Zokierkiewicz, Oplata skarbowa od pelnomocnictwa substytucyjnego - watpliwosci w praktyce,
Russel Bedford, 13.02.2020, https://www.russellbedford.pl/aktualnosci/instrukcje-czynnosci-porad-
niki/item/1692-oplata-skarbowa-od-pelnomocnictwa-substytucyjnego-watpliwosci-w-praktyce.
html [access: 7.07.2025].

15 See the judgment of the Supreme Court of 21 January 2009, III CSK 195/08, LEX no. 527252.

16 This issue goes far beyond the scope of this study and is related to the ethics of lawyers and legal advi-
sers, as well as intra-corporate regulations, and for this reason it will only be mentioned here.

17 Judgment of the Provincial Administrative Court in Biatystok of 7 December 2011, I SA/Bk 377/11,
ONSAiWSA 2015, no. 3, item 41. See E. Lemanska, Oplata skarbowa od pelnomocnictwa (prokury),
Zeszyty Naukowe Sagdownictwa Administracyjnego 2008, no. 1, p. 53.
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Stamp duty for further (substitutive) power of attorney and court costs

in such a case, only the principal and the subordinate attorney-in-fact are obliged
to pay the stamp duty. Even the fact that the declaration granting the subordinate
power of attorney is submitted by the principle attorney-in-fact is irrelevant in this
case. It should also be noted at this point that, in practice, the stamp duty on the
subordinate power of attorney is paid by the primary attorney-in-fact. Furthermore,
in some circles, it is commonly accepted that the primary attorney-in-fact should pay
the stamp duty on the substitutive power of attorney, since they are the one seeking
representation for a specific date in the case. This position may cause problems
in deciding on the reimbursement of costs necessary for the purposeful pursuit
of rights and purposeful defence within the meaning of Article 98 of the Code of
Civil Procedure, which is also closely related to the exercise of the right to a court.

3. Costs borne by the party to the proceedings and stamp duty
for a substitutive power of attorney

Before discussing the legal regulations regarding cost reimbursement, attention
should be drawn to the position expressed by the Supreme Court in its resolution of
12 March 2003."® According to the view presented in the cited resolution, the costs
necessary for the purposeful pursuit of rights and purposeful defence (Article 98 § 1
of the Code of Civil Procedure) of a party represented, for example, by an attorney;,
include the expense incurred by that party in connection with the need to pay stamp
duty on the document confirming the appointment of an attorney. According to the
Court, an analysis of the content of Article 98 § 3 of the Code of Civil Procedure leads
to the conclusion that the cost of stamp duty on the power-of-attorney document
cannot be included in any of the cost categories listed in that provision, because it is
the party’s expense, not the attorney’s expense. This raises the question of whether
the costs included in Article 98 § 3 of the Code of Civil Procedure constitute an
exhaustive list of costs necessary for the effective pursuit or defence of rights within
the meaning of Article 98 § 3 of the same Act. the indication of the types of costs
covered by the statutory presumption that they are necessary for the purposeful
pursuit of rights and purposeful defense is an exhaustive list. In the court’s opinion,
this question must be answered in the negative, because Article 98 § 3 of the Code
of Civil Procedure specifies the general principle expressed in Article 98 § 1 of the
Code of Civil Procedure, but does not enumerate the costs that should be included

18 Resolution of the Supreme Court of 12 March 2003, III CZP 2/03, OSNC 2003, no. 12, item 161.
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among the necessary costs when a party is represented by an attorney. An exhaustive
list of all necessary costs subject to reimbursement in the event of a party’s success
in litigation would be impossible for the legislator to formulate. According to the
court, Article 98 § 3 of the Code of Civil Procedure should therefore be interpreted
as meaning that, when deciding on the costs of the proceedings of the winning party,
the court may award to the winning party not only the reimbursement of the costs
indicated in this provision, but also the reimbursement of other costs incurred by
that party, if they prove necessary for the proper pursuit of rights or proper defence
within the meaning of Article 98 § 1 of the Code of Civil Procedure. The prevalence
of the above view is evidenced by the fact that similar positions are included in the
following judgments, including: resolutions of the Supreme Court of 6 February
2013, 17 June 2011, 24 January 2011, and 6 November 2009; the resolution of the
Supreme Court of 12 March 2003, the judgment of the Court of Appeal in Bialystok
of 7 November 2014, the judgment of the Court of Appeal in Lublin of 30 October
2014, the judgment of the Court of Appeal in Katowice of 17 February 2017, the
judgment of the District Court in Krakéw of 25 February 2015, the judgment of
the District Court in Krakéw of 30 October 2013, and the judgment of the District
Court in Gdansk of 10 October 2013."

In an approving commentary on the above-mentioned Supreme Court resolution
of 12 March 2003,% it was pointed out that it is inadmissible to interpret Article
98 § 3 of the Code of Civil Procedure narrowly and, consequently, to consider it
a provision that exhaustively defines all reimbursable costs. According to this author,
a party has the right to reimbursement of costs insofar as they are necessary for
the purposeful pursuit of rights or for the purposeful defence within the meaning
of Article 98 § 1 of the Code of Civil Procedure.*' Therefore, since the legislature

19 See resolution of the Supreme Court of 6 February 2013, V CZ 87/12, LEX no. 1294194; resolution of
the Supreme Court of 17 June 2011, II UZ 15/11, LEX no. 1212875; resolution of the Supreme Court
of 24 January 2011, IV CSK 486/10, LEX no. 1275007; resolution of the Supreme Court of 6 November
2009, I CZ 61/09, LEX no. 599745; resolution of the Supreme Court of 12 March 2003, III CZP 2/03,
LEX no. 76144; judgment of the Court of Appeal in Bialystok of 7 November 2014, I ACa 416/14,
LEX no. 1554624; judgment of the Court of Appeal in Lublin of 30 October 2014, I ACa 427/14,
LEX no. 1552042; judgment of the Court of Appeal in Katowice of 17 February 2017, V ACa 430/16,
LEX no. 2249942; judgment of the District Court in Krakéw of 25 February 2015, IX GC 697/14,
LEX no. 2155293; judgment of the District Court in Krakéw of 30 October 2013, IX GC 464/13,
LEX no. 1715376; judgment of the District Court in Gdansk of 10 October 2013, XV C 125/13,
LEX no. 1719130.

20 Resolution of the Supreme Court of 12 March 2003, III CZP 2/03, OSNC 2003, no. 12, item 161.

21 A.Nowak, Oplata skarbowa. Glosa do uchwaly SN z dnia 12 marca 2003 r., III CZP 2/2003, Glosa 2004,
no. 10, pp. 38-39.
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imposes the obligation to pay a stamp duty on a power of attorney, this cost should,
in principle, be awarded by the court from the party that has lost the proceedings.

It is commonly accepted in the legal literature that the costs necessary to properly
pursue and properly defend a party represented by an attorney include the expenses
incurred by the party in connection with the need to pay stamp duty on the doc-
ument confirming the appointment of an attorney. Commentaries on the Code of
Civil Procedure frequently refer to the Supreme Court resolution of 12 March 2003
(III CZP 2/03), already cited in this article.”

4, Conditioning the deduction of stamp duty from a further
power of attorney as a cost necessary for the purposeful exercise
of rights and purposeful defence from the entity that incurs this type
of expenses - false or true?

It is impossible to disagree with these positions, in that the expense of paying the
stamp duty on a power of substitutive attorney should certainly be included among
the costs necessary for the purposeful pursuit of rights and purposeful defense with-
in the meaning of Article 98 of the Code of Civil Procedure, regardless of whether
it is borne by the attorney or the client. A maiore ad minus, since the costs of an
attorney’s remuneration, not higher than the rates set out in separate regulations,
or out-of-pocket expenses of one advocate are included among the necessary costs
of proceedings, regardless of the complexity of the case, the cost of paying stamp
duty on a power of substitutive attorney should be even more so. When this fee is
paid by an attorney, it should certainly be defined as the expense of one attorney
within the meaning of Article 98 § 3 of the Code of Civil Procedure. It should be
noted at this point that the incurrence of this expense should be proven, most often
by presenting a transfer confirmation printed from an electronic banking system.
The analysis becomes somewhat more complicated when the principal pays the
stamp duty. It should be recalled that the principal, alongside the attorney-in-fact, is
jointly and severally liable for the stamp duty on the power of attorney, pursuant to

22 See judgment of the Supreme Court of 27 July 1957, 3 CZ 215/57, OSPiKA 1958, no. 5, item 137. See
also judgment of the Supreme Court of 5 March 2015, III PK 109/14, LEX no. 1666025; resolution
of the Supreme Court of 4 February 2013, I PK 255/12, LEX no. 1554962; resolution of the Supreme
Court of 12 September 2012, II UZ 32/12, LEX no. 1619854; resolution of the Supreme Court of
11 September 2012, III PK 16/12, LEX no. 1619863, or resolution of the Court of Appeal in Poznan of
26 August 2015, III AUz 291/15, LEX no. 1798639.
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Article 5 (1) of the Stamp Duty Act. The Supreme Court’s position that stamp duty
is a reimbursable expense to the party, constituting the cost incurred by the party in
pursuing its rights or defending itself, is unconvincing. Therefore, the requirements
of Article 98 § 1 of the Code of Civil Procedure are met. The view that since the
stamp duty on the power of attorney is not included in any of the cost categories
contained in Article 98 § 3 of the Code of Civil Procedure, the list of legal costs is
not exhaustive, but merely indicative, a guideline to be followed when deciding on
the reimbursement of necessary and appropriate costs, seems inappropriate.

Pursuant to Article 98 § 3 of the Code of Civil Procedure, the necessary legal costs
of a party represented by an attorney include the elements listed therein, including
the fee, which, however, cannot exceed the rates specified in separate provisions,
and the expenses of one attorney, court costs and the costs of the party’s personal
appearance ordered by the court. Furthermore, this provision applies not only to
legal costs incurred by the attorney (e.g. attorney’s expenses) but also to the party’s
costs themselves (e.g. the costs of the party’s personal appearance ordered by the
court), and therefore this regulation is exhaustive. Therefore, a decision to award
reimbursement of a cost incurred by the party in the form of a stamp duty on a power
of attorney cannot be based on Article 98 § 1 of the Code of Civil Procedure. The
regulation of Article 98 of the Code of Civil Procedure is inappropriate, since, on
the one hand, it allows the winning party to be awarded the cost of paying the stamp
duty on a power of attorney when it is paid by the attorney, and at least unclearly
governs the situation when the fee is paid by the client (if it does not exclude such
an option at all). One may wonder whether the principal’s payment of stamp duty
on a principal power of attorney could be considered an “attorney’s expense” with-
in the meaning of Article 98 § 3 of the Code of Civil Procedure, in the sense that
the attorney, alongside the principal, is also jointly and severally liable to pay the
stamp duty on the power of attorney, in accordance with Article 5 (1) of the Stamp
Duty Act, although this view nevertheless seems far-fetched. Therefore, under the
current legal framework, it seems safer for the attorney to pay the stamp duty and,
if reimbursement from the client is desired, to issue an appropriate accounting note
to that effect.

As mentioned above, in practice, it may happen that the stamp duty for a subor-
dinate power of attorney is paid by the principal attorney, even though the obligation
to pay it rests with the principal and the substitute attorney. It is generally accepted
that the principal attorney should bear the cost of the substitutive power of attorney
fee. This position can create problems when deciding on the reimbursement of costs
necessary for the purposeful pursuit of rights and the purposeful defence within the
meaning of Article 98 of the Code of Civil Procedure. Is this not a case of “doubling
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expenses” when the stamp duty for the principal power of attorney is paid by the
principal attorney, while the stamp duty for the subordinate power of attorney is
paid by the substitute attorney, who, not the principal attorney;, is obliged to pay it?

Summary

In this situation, we are not dealing with the expenses of a single attorney within
the meaning of Article 98 § 3 of the Code of Civil Procedure, since these are the
expenses of two attorneys, respectively: the main attorney and the substitute. In
such a situation, to constitute an expense of a single attorney (i.e. the main attorney)
the substitute attorney could issue an accounting note and charge them PLN 17.
However, in this situation, if we assume - following the position of the Provincial
Administrative Court in Bialystok, expressed in its judgment of 7 December 2011 -
that only the principal and the subordinate attorney are obliged to pay the stamp
duty, then the expense of the main attorney, who pays for the accounting note from
the substitute, is unnecessary, since they are not obliged to pay the stamp duty, and
therefore should not be awarded to the prevailing party in the dispute. Therefore,
it seems that under the current legal framework there is no basis for awarding the
winning party a reimbursement of the stamp duty on the substitute power of attorney.
However, such a basis should be introduced because a power of attorney for legal
proceedings includes, by law, the authority to grant further power of attorney to an
attorney or legal counsel (Article 91 (3) of the Code of Civil Procedure), and this rule
should be reflected in the possibility of awarding the prevailing party a stamp duty
for a substitute power of attorney. The court cannot, after all, adjourn a hearing due
to a potential conflict of court hearings in cases conducted by one attorney. It is the
attorney’s responsibility to ensure the personal presence or that of their substitute so
as to provide proper legal services, including ensuring that conflicting dates do not
result in negative consequences for the client, i.e. consequences in the form of the
need to set a new date in the case solely due to the conflict of the attorney’s duties,
as the latter also has no legal basis (in this case, it is justified). There is no rational
justification for distinguishing between situations where stamp duty is paid by the
principal or by the substitute attorney from the situation in which that duty is covered
by the principal attorney. These entities should be treated uniformly regarding the
possibility of including the expense in the form of the stamp duty on a substitute
power of attorney within the costs necessary to effectively pursue rights and to ef-
fectively defend, within the meaning of Article 98 of the Code of Civil Procedure.
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Moreover, the principal attorney, in principle, has the greatest interest in ensuring
suitable representation for himself, so omitting the expense paid by him in the form
of the stamp duty on a substitute power of attorney within the settlements under
Article 98 of the Code of Civil Procedure is even more entirely incomprehensible.

Finally, it should be added that although de lege lata there should be a proposal
to amend Article 98 of the Code of Civil Procedure, allowing the award of stamp
duty costs incurred on a power of attorney — whether principal or secondary, re-
gardless of whether it is paid by the principal, principal attorney, or substitute - to
the prevailing party in the proceedings, such costs should still be awarded only in
circumstances in which incurring these costs was necessary. Therefore, an entity that
unnecessarily paid stamp duty on a power of attorney, despite being entitled to an
exemption from this fee (e.g. in connection with an exemption from court costs),
cannot demand reimbursement of that fee from the losing party.” It is necessary,
in this context, to determine whether every expenditure in the form of paying the
stamp duty on a substitute power of attorney should be regarded as necessary. The
answer to this question should, in principle, be positive, since - firstly — Article 91 (3)
of the Code of Civil Procedure by its very force grants authority to appoint further
procedural power of attorney to a solicitor or advocate. Secondly, as emphasised
above, the court is not obliged to adjourn a hearing under Article 214 of the Code
of Civil Procedure due to a clash of the representative’s deadlines, which is entirely
understandable. From this perspective, there is a strong and rational link between
Article 91, point 3 of the Code of Civil Procedure and Article 214 of the Code of Civil
Procedure. Thirdly, it is worth recalling the practice whereby the principal, as a rule,
pays the stamp duty on a substitute power of attorney, since they are the one seeking
substitution for a specific date in the case. It seems that a rational consequence of
these provisions should be to ensure a legal possibility to include within the costs
awarded the expenditure incurred on the stamp duty for each expenditure in the
form of stamp duty on the power of attorney, which indeed is not high, amounting
to PLN 17. The necessity to ensure the coherence discussed above between the pro-
cedural provisions (Article 91 (3) and 214 of the Code of Civil Procedure) and the
cost settlement possibilities under Article 98 of the Code of Civil Procedure appears
to be obvious. Thus, the expenditure in the form of stamp duty for a further power

23 See judgment of the Supreme Court of 27 July 1957, 3 CZ 215/57, OSPiKA 1958, no. 5, item 137. See
also judgment of the Supreme Court of 5 March 2015, III PK 109/14, LEX no. 1666025; resolution
of the Supreme Court of 4 February 2013, I PK 255/12, LEX no. 1554962; resolution of the Supreme
Court of 12 September 2012, II UZ 32/12, LEX no. 1619854; resolution of the Supreme Court of
11 September 2012, III PK 16/12, LEX no. 1619863, or resolution of the Court of Appeal in Poznan of
26 August 2015, III AUz 291/15, LEX no. 1798639.
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of attorney should be recognised, in principle and in each case, as a necessary cost
within the meaning of Article 98 of the Code of Civil Procedure. An exception may
arise if, for example, the entity unjustifiably paid the stamp duty on a substitute power
of attorney despite being entitled to an exemption from this obligation (for instance,
in connection with exemption from court costs). In such a situation, the entity could
not reasonably expect reimbursement of this expenditure from the opposing party. It
is worth adding that the foregoing issue does not concern authorisation for a trainee
advocate or trainee legal advisor, since, given that they do not operate on the basis
of a power of attorney document, there is no legal obligation to pay the stamp duty
on the authorisation granted to a trainee solicitor or trainee legal adviser.
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