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Abstract: The aim of this study is to assess the judgment of the Constitutional Tribunal of 22 June 2022, in which it 
ruled that Article 59816 § 1 in conjunction with Article 59815 § 1 of the Code of Civil Procedure (CCP) is inconsistent with 
Article 48 section 1 and Article 72 section 3 of the Constitution of the Republic of Poland insofar as it concerns the 
situations in which improper performance or non-performance of an obligation is related to the behaviour of the child, 
not caused by the person under whose care the child is placed. The Constitutional Tribunal pointed out that Article 
48 section 1 and Article 72 section 3 create the right of the child to express its own opinion and the obligation to take 
it into account when making a decision concerning the child’s situation. This judgment imposed on the guardianship  
court, when examining the case of enforcement of contact between a parent and a child, the obligation to determine 
and always take into account the child’s will regarding contact with the parent, if such will is not caused by the person 
with whom the child resides. In this commentary, using the dogmatic and legal method, the essence of the proceedings  
for the implementation of contacts between a  parent and a  child was studied. The results of the analysis form the 
basis for a negative assessment of the judgment under comment. Determining the child’s will concerning continuing 
contact with the parent should take place in the proceedings of establishing contact between the child and the pa-
rent. The purpose of the proceedings of enforcement of contact between a child and a parent is primarily the perfor-
mance of contacts established in a court order or a settlement agreement. In addition, establishing contact as a right 
which the child can waive creates the risk of parental alienation which has a negative impact on the child’s spiritual  
development.
Keywords: contact between parent and child, child’s will, child’s welfare, civil proceedings

Streszczenie: Przedmiotem opracowania jest ocena wyroku Trybunału Konstytucyjnego z dnia 22 czerwca 2022 r., na 
mocy którego uznano, że art. 59816 § 1 w zw. z art. 59815 § 1 K.p.c. jest niezgodny z art. 48 ust. 1 oraz art. 72 ust. 3 Kon-
stytucji RP w zakresie, w jakim obejmują one sytuacje, w których niewłaściwe wykonywanie lub niewykonywanie obo-
wiązków związane jest z zachowaniem dziecka, niewywołanym przez osobę, pod której pieczą to dziecko się znajduje. 
Trybunał Konstytucyjny wskazał, że art. 48 ust. 1 i art. 72 ust. 3 Konstytucji RP są źródłem prawa dziecka do wyrażenia 
własnego zdania oraz obowiązku jego uwzględnienia przy podejmowaniu decyzji dotyczącej sytuacji dziecka. Wyrok 
ten nałożył na sąd opiekuńczy, rozpoznający sprawę wykonania kontaktów między rodzicem a dzieckiem, obowiązek 
każdorazowego ustalenia i uwzględnienia woli dziecka co do kontaktów z rodzicem, jeżeli nie jest ona spowodowana 
zachowaniem osoby, pod pieczą której dziecko się znajduje. W niniejszym opracowaniu za sprawą zastosowanej metody 
dogmatyczno-prawnej przeanalizowano istotę postępowania o  wykonanie kontaktów rodzica z  dzieckiem. Rezultaty 
dokonanej analizy stanowią podstawę negatywnej oceny glosowanego orzeczenia. Ustalenie rzeczywistej woli dziecka 
co do kontynuowania kontaktów z  rodzicem powinno bowiem następować w  postępowaniu o  ustalenie kontaktów  

*	 MA, e-mail: patryk.kozak@kul.pl

https://orcid.org/0000-0001-9787-4369
mailto:patryk.kozak@kul.pl


88 STUDIA PRAWNICZE KUL     2 (106) 2026

Patryk Kozak

z dzieckiem. Celem postępowania o wykonanie kontaktów rodzica z dzieckiem jest przede wszystkim wyegzekwowanie 
kontaktów pomiędzy rodzicem i dzieckiem określonych w orzeczeniu sądu lub ugodzie. Ponadto ustanowienie kontak-
tów jako prawa, z którego dziecko może zrezygnować, stwarza ryzyko alienacji rodzicielskiej, co ma niekorzystny wpływ 
na rozwój duchowy dziecka.

Słowa kluczowe:  kontakty pomiędzy rodzicem a  dzieckiem, wola dziecka, dobro dziecka, postępowanie cywilne

Introduction

Family law relationships are of a personal character, which makes them difficult 
to enforce them to or develop.1 These relationships consist of contact between the 
parent and child, which, according to Article 113 of the Family and Guardianship 
Code,2 constitutes the mutual right and obligation of both the child and parent. The 
state should take steps to strengthen the bonds between those who form a family,3 
and one of the forms in which the state fulfils its obligations in this regard is pro- 
ceedings concerning the enforcement of contact between a parent and a child  
(Article 59815–59822 of the Code of Civil Procedure4). The essence of these proceed-
ings has changed, which was not so much as a result of legislative intervention by 
the positive legislator, but due to the judicial activity of the negative legislator, i.e. 
the Constitutional Tribunal. On 22 June 2022, the Constitutional Tribunal delivered 
a judgment5 in which it ruled that Article 59816 § 1 in conjunction with Article 59815 
§ 1 of the CCP is inconsistent with Article 48 section 1 and Article 72 section 3 
of the Constitution of the Republic of Poland6 insofar as it concerns the situations 
in which improper performance or non-performance of an obligation is related to  
the behaviour of the child, not caused by the person under whose care the child 

1	 J. Zajączkowska-Burtowy, Kontakty z dzieckiem. Prawa i obowiązki, Warszawa 2020, p. 25.
2	 Act of 25 February 1964 – the Family and Guardianship Code, consolidated text: Journal of Laws 

[Dziennik Ustaw] 2025 item 897 as amended (hereinafter: the FGC).
3	 It follows from the case law of the European Court of Human Rights. Cf. the judgment of the Eu-

ropean Court of Human Rights of 10 January 2012, Cristescu v. Romania, application no. 13589/07, 
ECLI:CE:ECHR:2012:0110JUD001358907; the judgment of the European Court of Human Rights 
of 10 June 2014, application no. 43123/10, P.K. v. Poland, ECLI:EC:ECHR:2014:0610JUD004312310;  
the judgment of the European Court of Human Rights of 28 June 2016, Malec v. Poland, application 
no. 28623/12, ECLI:CE:ECHR:2016:0628JUD002862312.

4	 Act of 17 November 1964 – the Code of Civil Procedure, consolidated text: Journal of Laws 2026  
item 473 as amended (hereinafter: the CCP).

5	 The judgment of the Constitutional Tribunal of 22 June 2022, SK 3/20, Journal of Laws 2022  
item 1371.

6	 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 1997 no. 78, item 483 as 
amended (hereinafter: the Constitution).
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is placed. In this judgment, it declared that the will of the child is an independent 
basis for refusing contact with a parent.

1. Facts of the case 

In the case in which the judgment under comment was delivered, the guardianship 
court, by its order of 9 August 2016, on a petition filed by the father of the minor 
daughter, warned the mother, under whose custody the minor was placed, that 
she might be ordered to pay PLN 1,500 for each breach of the obligations under 
the previous court order concerning contact between the minor and her father.  
Therefore, the mother continued to breach her obligations under that order regarding 
contact; the guardianship court, by its order of 3 October 2017, imposed on her an 
obligation to pay PLN 13,500 for these breaches. The appeal filed by the mother 
against this order was dismissed.

On 12 June 2018, the mother and her minor daughter filed a constitutional com-
plaint seeking an examination of the compliance of Article 59816 § 1 in conjunction 
with Article 59815 § 1 of the Code of Civil Procedure with:
1)	 Article 1, Article 2, Article 7, Article 18, Article 21 section 1, Article 30, Article 31  

sections 1 and 2, Article 32 sections 1 and 2, Article 33 section 1, Article 41  
section 1, Article 47, Article 48 section 1, Article 52 section 1, Article 71 section 1,  
and Article 72 sections 1 and 3 of the Constitution;

2)	 Article 12 sections 1 and 2, Article 13 section 1, Article 16 sections 1 and 2, 
Article 18 section 1, and Article 19 section 1 of the Convention on the Rights 
of the Child;7

3)	 Article 6, Article 8, and Article 14 of the Convention for the Protection of 
Human Rights and Fundamental Freedoms.8

In the reasoning of the constitutional complaint they indicated that the contested 
provisions do not regulate judicial examination of the minor’s behaviour and the 
child’s expression of her own views. Therefore, it breaches the right to equality before 
the law, the personal freedom of both the mother and the child, human dignity, and 
the right to respect for private and family life. In the , complainant’s opinion, the  

7	 The Convention on the Rights of the Child adopted by the United Nations General Assembly on  
20 November 1989, Journal of Laws 1991 no. 120, item 526 as amended.

8	 The Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 
1950, Journal of Laws 1993 no. 61, item 284 as amended.
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contested provisions breach the right of the minor to be brought up in accordance 
with her own beliefs. It is inconsistent with these rights to make the mother solely 
responsible for the contact between a child and a father, under threat of financial 
sanction, including expecting her to use coercive measures against the child to enable 
the father to exercise his right to contact.

2. The ruling of the Constitutional Tribunal

On 22 June 2022, after examining this constitutional complaint, the Constitutional 
Tribunal ruled that Article 59816 § 1 in conjunction with Article 59815 § 1 of the CCP 
is inconsistent with Article 48 section 1 and Article 72 section 3 of the Constitution 
insofar as it concerns the situations in which improper performance or non-per-
formance of an obligation is related to the behaviour of the child, not caused by the 
person under whose care the child is placed.

In the reasoning of its decision, the Constitutional Tribunal set out that Article 48 
section 1 and Article 72 section 3 establish the right of the child to express its own 
view in a case. This right is correlated with the obligation to become acquainted with 
the views expressed by the child and, to the extent possible, to take into account the 
child’s will by entities influencing the child’s situation – namely parents, guardians, 
public authorities and persons responsible for the child. These entities have the 
obligation to respect the individuality and subjectivity of the child. The contested 
provisions of the Code of Civil Procedure enter the sphere of a child’s autonomy 
when the child does not wish to continue contact with its parent. The Constitutional 
Tribunal pointed out that the legal mechanism allowing for the imposition of finan-
cial sanctions against a person having custody of a child when this person breaches 
the obligations connecting with contact between a child and a parent, but does so 
out of respect for the child’s will, should be declared inconsistent with Article 48 
section 1 and Article 72 section 3 of the Constitution. 

Therefore, according to the view of the Constitutional Tribunal, the guardian-
ship court has an obligation to hear the child before making a decision in matters 
involving its person or property, if the child’s mental development, health condition, 
and maturity so permit. In addition, the court is obliged to take into account, if 
possible, the minor’s opinion and reasonable wishes, which should comply with 
Article 72 section 3 of the Constitution. This results from the principle of protecting 
the child’s welfare which operates in force in the Polish legal system, and boils down 
to protecting the interests of the minor, who in practice can claim it themselves to 
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a very limited extent. The child’s welfare is a value which determines the content of 
other institutional solutions. The contested provisions, which create specific form 
of automatism in imposing financial sanctions on the parent under whose care the 
child is placed, for breaches connected with the enforcement of contact between 
a parent and a child violate the principle of protecting the interests of the minor. 
Therefore, the effect of this judgment is that the guardianship courts have an obli-
gation to take into account ex officio, whether the reason of improper performance 
or non-performance of contacts between the parent and child is the behaviour of 
the child for which the person who takes care of the child is not responsible.

3. Assessment of the judgment of the Constitutional Tribunal

A proper assessment of the judgment under comment requires a previous analysis 
of the current legal character and essence of the proceedings for the enforcement 
of contact between a parent and a child. These proceedings were introduced to the 
Code of Civil Procedure in 2011.9 In reasons of this implementation it set out that 
enforcement of decisions concerning the contact with a child was conducted before 
under provisions on enforcement of non-pecuniary performances. This legal status 
was criticised for the lack of efficiency of the measures used to enforce compliance 
with decisions on contact with children, which was caused, among other factors, 
by the necessity of appending an enforcement clause to a decision on contact with 
a child.10 The essence of the proceedings for the enforcement of contact between 
a parent and a child as compared with proceedings concerning the establishment of 
contact with a child is purely executive in nature, as the purpose of this procedure 
is to enforce contact between a parent and a child established in a court order or 
a settlement agreement.11 

9	 Act of 26 May 2011 amending the Act – Code of Civil Procedure, Journal of Laws 2011 no. 144 item 
854.

10	 The bill amending the Act – Code of Civil Procedure, Sejm paper no. 3063, The Polish Sejm of the sixth, 
Paper no, 3063, https://orka.sejm.gov.pl/Druki6ka.nsf/0/218D88438909BF26C12577280036F232/$-
file/3063.pdf [access: 14.05.2025], pp. 1–3. On the creation of this regulation, cf. J. Studzińska, Charak-
ter prawny postanowienia o wykonywaniu kontaktów z dzieckiem, in: Aequitas sequitur legem. Księga 
jubileuszowa z okazji 75. urodzin Profesora Andrzeja Zielińskiego, eds. K. Flaga-Gieruszyńska, G. Jęd- 
rejek, Warszawa 2014, pp. 501–505. 

11	 K. Żochowski, Wola dziecka ponad ustawą? Glosa krytyczna do Wyroku Trybunału Konstytucyjnego  
z 22 czerwca 2022 r. (sygn. akt SK 3/20), Miscellanea Historico-Iuridica 2023, vol. 22, no. 2, pp. 610–611. 
Cf. the resolution of the Supreme Court of 22 May 2013, III CZP 25/13, OSNC 2013, no. 12, item 140. The 

https://orka.sejm.gov.pl/Druki6ka.nsf/0/218D88438909BF26C12577280036F232/$file/3063.pdf
https://orka.sejm.gov.pl/Druki6ka.nsf/0/218D88438909BF26C12577280036F232/$file/3063.pdf
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The proceedings for the enforcement of contact between a parent and a child 
consist of two stages. In the first stage, according to Article 59815 § 1 of the CCP if 
a person who has custody of a child fails to perform or improperly performs the 
obligations under a court order or a settlement agreement with respect to contact 
with the child, the guardianship court shall warn the same person that he or she 
may be ordered to pay a specified amount of money to the person entitled to con-
tact the child for each breach of obligation. According to Article 59815 § 2 of the 
CCP the opposite situation may arise, whereby the guardianship court shall warn 
such person that he or she may be ordered to pay a specified amount of money to 
a person who has custody of the child if the person entitled to contact the child, 
or the person prohibited from contacting the child, breaches his or her obligations 
under a court order or a settlement agreement with respect to contact with the child. 
In this stage, the court examines whether there was actually a non-performance or 
improper performance of obligations related to contacts and who is responsible for 
it.12 It should be noted that not every breach may justify the upholding of a petition, 
but only those breaches that are significant and culpable.13 In addition, according 
to Article 59815 § 1 of the CCP, it is important that the court takes into account the 
financial situation of the person breaching the obligations arising from a court order 
or a settlement agreement related to contacts with a child,14 as well as any violation 
of the child’s welfare, and the nature and scope of the breaches.15 The factual and 
legal circumstances, which were determined in this way, will form the basis for 
either upholding or dismissing the petition to order to payment of a specified sum 
of money. The court’s assessment,, forming the basis of its decision, should take into 
account the preferential position of the other parent in establishing the conditions 
of contact and the difficulties associated with the child’s care.16

Supreme Court set out that these proceedings is sui generis examination procedure limited only to the 
enforcement stage and does not include the decisive stage. On the legal character of these proceedings,  
cf. O. Marcewicz, Postępowanie w sprawach dotyczących wykonania kontaktów z dzieckiem – zagadnienia 
wybrane, in: Aequitas sequitur legem…, pp. 336–340.

12	 M. Malaczyk, in: Kodeks postępowania cywilnego, vol. IB. Komentarz. Art. 425–729, ed. A. Góra-Błaszczy-
kowska, Warszawa 2020, p. 662.

13	 J. Jagieła, in: Kodeks postępowania cywilnego, vol. 3. Komentarz. Art. 425–729, ed. A. Marciniak, 
Warszawa 2020, p. 938.

14	 J. Lipińska, Postępowanie w  sprawach dotyczących wykonywania kontaktów z  dzieckiem, Warszawa 
2024, p. 237. 

15	 S. Jastrzemska, in: Kodeks postępowania cywilnego, vol. 2. Komentarz do art. 459–1217, ed. T. Szanciło, 
Warszawa 2023, p. 489; A. Gawlik, Krytyczna glosa do wyroku Trybunału Konstytucyjnego z 22 czerw-
ca 2022 r. wydanego w sprawie SK 3/20, Nieruchomości@ 2023, no. 1, p. 151.

16	 Z. Strus, M. Strus-Wołos, in: Kodeks postępowania cywilnego. Komentarz, vol. 3. Art. 506–729, ed. T. Wiś- 
niewski, Warszawa 2021, p. 375.
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According to Article 59816 of the CCP if the person who has been warned by the 
guardianship court continues to breach his or her obligations, the guardianship court 
shall order that person to pay a specified amount of money, calculated in proportion 
to the number of breaches. This constitutes the second stage of the proceedings for 
the enforcement of contact between a parent and a child in which the guardianship 
court should determine whether the person previously warned that that they may 
be ordered to pay a specified amount of money has, in fact, continued to breach 
their obligations relating to contact with the child. The basis of a decision ordering 
the payment of a specified amount of money is a reassessment of the circumstances 
of non-performance of the obligations resulting from a court order or a settlement 
agreement concerning contact with the child.17 In addition, it is necessary to deter-
mine the specific number of breaches in this respect, because according to Article 
59816 § 1 of the CCP, the amount ordered is to be calculated in proportion to the 
number of breaches.

In the first and second stages of the proceedings for the enforcement of con-
tact between a parent and a child, the court may interpret an order or settlement 
agreement specifying time, place and forms of contact between the child and the 
parent entitled to such contact.18 The necessity of this interpretation results from the 
character of the relationship between parents and children, which requires distin-
guishing the scope of the parents’ obligations from the literal content of the order 
or settlement agreement. The enables the court enforcing the order or settlement 
agreement, to respond swiftly to the behaviour of the parents entitled and obliged to 
maintain contact. It should be noted that the content of the judgment or settlement 
reveals two categories of obligations, i.e., the obligations indicated directly in the 
content of the judgment or settlement and the obligations enabling the performance 
of a specific way of contact.19 

According to Article 59818 § 2 of the CCP, at both the first and second stages 
of the proceedings before issuing the relevant decision, the court is obliged to hear 
the participants in the proceedings – that is, the parent breaching the obligations 
arising from the order or settlement agreement concerning contact with the child, 
and the other parent. This hearing does not constitute evidence in itself, but its role 
is significant, as its purpose is to provide the court with a general understanding 
of the nature of the relationship between the participants and the child. During the 
hearing, the participants may present reasons for the non-performance of contacts 

17	 Ibidem, pp. 373–374.
18	 The resolution of the Supreme Court of 28 April 2022, III CZP 87/22, OSNC 2023, no. 1, item 1;  

the resolution of the Supreme Court of 13 April 2022, III CZP 76/22, OSNC 2022, no. 11, item 107.
19	 The resolution of the Supreme Court of 28 April 2022, III CZP 87/22, OSNC 2023, no. 1, item 1.
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with the child. The court shall assess whether the performance contact threatens 
the child’s welfare, and it is necessary to initiate proceedings concerning the es-
tablishment of contact with the child.20 A decision concerning contact between 
a parent and a child issued in the earlier proceedings relating to the establishment 
of contact with the child may be varied in accordance with Article 577 of the CCP 
if the welfare of a person involved in proceedings so requires. However, until the 
court makes an appropriate decision, an earlier court order concerning contact, 
pursuant to Article 365 § 1 in conjunction with Article 13 § 2 of the CCP, shall 
be binding on the participants of the proceedings, the court that made the order, 
other courts, and state and public administration authorities. This means that 
the contact arrangements established by the court in earlier proceedings may be 
enforced through proceedings concerning the enforcement of contact between 
a parent and a child.

The analysis of the nature of proceedings concerning the enforcement of contact 
between a parent and a child confirms that the character of these proceedings is 
primarily executive in relation to the proceedings in matters of establishing con-
tacts with a child. The judgment under comment affects the very essence of these 
proceedings. Before this judgment was issued, the proceedings, as indicated above, 
consisted of the application of appropriate legal measures once certain statutory 
conditions had been met (i.e., a decision on the warning of payment and a decision 
ordering the payment of a specified sum of money), the purpose of which was to 
enforce the established contact. As a result of this ruling, before issuing a decision 
relating to a warning of payment or a decision ordering the payment of a specified 
sum of money, the guardianship court will be obliged to determine whether there 
exists a negative premise – namely, the actual will of the child refusing contact with 
the other parent. The court must also examine whether the child’s behaviour has been 
influenced by the conduct of the person under whose custody the child is placed.21 
It should be noted that, in this situation, there is a duplication of obligations imposed 
on the guardianship court in matters of contacts between a child and a parent. The 
analysis of the actual relationship between the parent and the child and the child’s 
views regarding continued contact with the parent takes place in the proceedings 
in the matter of establishing contacts with a child. In proceedings concerning the 
enforcement of contact with a child, the court enforces the results of the previous 

20	 J. Lipińska, Postępowanie…, p. 243.
21	 A. Gawlik, Krytyczna glosa…, p. 148; M. Rosłan, Obowiązki sądu opiekuńczego w sprawach dotyczących 

wykonywania kontaktów z dzieckiem zgodnie z wyrokiem Trybunału Konstytucyjnego z 22.06.2022 r. 
(SK 3/20) – problemy praktyczne, Przegląd Sądowy 2023, no. 11–12, p. 92.
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proceedings in matters of establishing contacts with a child – namely, the relevant 
court order or settlement agreement.

The commented judgment, taking into account its impact on the current es-
sence of the proceedings for the enforcement of contact between parent and child,  
should be assessed negatively. The basis of this assessment is that the Constitutional 
Tribunal did not take into account the relationship between proceedings concern-
ing the establishment of contact with a child and a parent and the proceedings for 
the enforcement of contact between parent and child. The purpose of the latter 
proceedings is primarily to ensure effective enforcement of contact arrangements 
established in the former and appropriate proceedings in this respect.22 Taking into 
account the will of the child who does not want to continue previously established 
contacts with the second parent should, in such a situation, lead to the suspension 
of the proceedings concerning the enforcement of contacts and the initiation of 
new proceedings to vary the contact arrangements with a child, together with the 
possible securing of contacts for the duration of the proceedings.23 The Constitu-
tional Tribunal, which imposed in abstracto on guardianship courts the obligation 
to take into account the child’s behaviour not caused by pressure from the person 
under whose care the child is placed, failed to take into account that the proce-
dural provisions regulating the establishment and enforcement of contact between 
a parent and a child already guarantee, both de facto and de iure, the protection of 
the child’s welfare. Where the court finds that the enforcement of contacts specified 
in the court order or settlement agreement threatens the child’s welfare, it may ex 
officio initiate the proceedings in matter of changing contacts between the parent 
and the child and suspend the current court proceedings for the enforcement of 
contact.24 In addition, it should be noted that the legal doctrine recognises for the 
possibility, if the court considers this to be expedient, of hearing a child according 
to Article 576 § 2 of the CCP, provided that the child’s mental development, health 
condition and maturity so permit.25 The ratio decidendi of the judgment under 
comment – namely, the requirement to take into account the child’s views – is  
already implemented within the current legal framework governing the establishment 
contact between a parent and a child.

22	 K. Żochowski, Wola dziecka…, p. 610.
23	 R. Łukaszewicz, Suma pieniężna na rzecz osoby uprawnionej do kontaktów a zachowanie małoletniego, 

Monitor Prawniczy 2022, no. 22, pp. 1131–1132; A. Gawlik, Krytyczna glosa…, p. 150.
24	 A. Gawlik, Krytyczna glosa…, p. 150; R. Łukaszewicz, Suma pieniężna…, p. 1133.
25	 A. Partyk, w: Kodeks postępowania cywilnego. Komentarz, vol. 2. Art. 506–1217, ed. O.M. Piaskowska,  

Warszawa 2024, p. 301; A. Zieliński, K. Flaga-Gieruszyńska, in: Kodeks postępowania cywilnego. Ko-
mentarz, eds. K. Flaga-Gieruszyńska, A. Zieliński, Warszawa 2024, p. 1463.
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Determining the actual will of the child entails the obligation to hear the child 
before making an appropriate decision.26 However, it should be noted that it may 
often prove insufficient to precisely determine the reasons for the child’s refusal to 
have contact with a parent, which may necessitate obtaining a specialist opinion.27 
In addition, determining the child’s will and the nature of the relationships between 
the parents and the child requires the court not only to know the factual and legal 
circumstances of the case, but also to possess relevant life experience, which forms 
the basis for a proper assessment of actual relationships in the family. These acti-
vities often result in an extension of proceedings concerning the enforcement of 
contact with the child, the ratio legis of which was to guarantee the effective and 
quick realisation of the contact arrangements established by the court.28 Extending 
the proceedings for the enforcement of contact with child due to the determination 
of the child’s actual will leads to the ineffectiveness of these proceedings, which 
according to the case law of the European Court of Human Rights constitutes a vio-
lation of the right to a fair trial and the right to respect for private and family life. 
The passage of time may have a negative impact on the relations between the child 
and the parent who does not stay with it permanently.29 This applies in particular 
to younger children, for whom maintaining a proper relationship with both parents 
is a crucial foundation for healthy emotional and spiritual development. Extending 
the proceedings in matters of enforcement of contacts may lead to a severance of 
the bond between a parent and a child, the restoration of which may subsequently 
prove extremely difficult.

The will of the child - the obligation to determine which has fundamentally 
changed the nature of proceedings for the enforcement of contact between a pa-
rent and a child, could not constitute an independent basis for the refusal contacts 
with a parent prior to the issuance of the judgment under comment.30 Under the 
current legal framework, guaranteeing a child’s constitutional right to express his 
or her own views concerning contact with the parent requires taking into acco-
unt the actual will of the child. Establishing this as a decisive basis raises serious 

26	 M. Rosłan, Obowiązki…, no. 11–12, p. 92.
27	 A. Gawlik, Krytyczna glosa…, pp. 151–152; M. Rosłan, Obowiązki…, p. 95; J. Lipińska, Postępowa-

nie…, pp. 251–252.
28	 A. Gawlik, Krytyczna glosa…, pp. 151–152; R. Łukaszewicz, Suma pieniężna…, p. 1133; J. Lipińska, 

Postępowanie…, p. 251.
29	 The judgment of the European Court of Human Rights of 28 June 2016, Malec v. Poland, application 

no. 28623/12, ECLI:CE:ECHR:2016:0628JUD002862312; the judgment of the European Court of Hu-
man Rights of 9 July 2020, Brunner v. Poland, application no. 71021/13, LEX no. 3028054.

30	 M. Rosłan, Obowiązki…, p. 87. The author sets out that the evidence concerning the child’s relation-
ship with the entitled contact with the parent were being omitted.
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doubts, as the Constitutional Tribunal did not indicate the criteria for determining 
and assessing the child’s will.31 It merely stated that the child’s will connecting 
with refusal of contact with a parent cannot be caused by the person under who-
se custody the child is placed. The Constitutional Tribunal considered only one 
situation – where a child’s refusal of contact with a parent threatens the child’s 
welfare. However, in its ruling, it did not refer to other situations in which lack of 
contact between a child and a parent despite the child’s expressed will may have 
a negative impact on the child’s mental development. It is possible to indicate a si-
tuation in which the child’s refusal to contact with a parent is caused by pressure 
by a person who, although not the child’s legal guardian (de iure), has a permanent 
de facto relationship with the child, for instance, a grandparent, or a sibling of one 
of the parents. According to the commented judgment, in this situation the will of 
the child is the basis for refusing contact with the parent. Moreover, it should be 
noted that the Constitutional Tribunal failed to consider that a child may not be 
fully aware of the importance of contacts with both parents.32 From the judgment 
of the Constitutional Tribunal it follows that the guardianship court must always 
take into account the will of child, if it is not caused by the person under whose 
custody the child is placed.33 A statement formulated in this way should be assessed 
negatively. The views of the child may serve as guidelines for the court when issuing 
an appropriate decision, but only after taking into account the child’s physical and 
mental development and level of maturity.34 Moreover, the court should consider 
whether the expressed will of the child regarding contact with a parent is, in fact, 
consistent with the child’s welfare.35

Establishing the child’s will as an independent basis for refusing contact with 
a parent rests on the premise that contact with a parent is primarily the child’s 

31	 K. Żochowski, Wola dziecka…, pp. 611–612.
32	 See: J. Zajączkowska-Burtowy, Kontakty…, p. 207; J. Lipińska, Postępowanie…, p. 247. The authors 

point out the importance of contacts from the perspective of a proper relationship with both parents. 
33	 K. Żochowski, Wola dziecka…, p. 608.
34	 See: J. Zajączkowska-Burtowy, Kontakty…, pp. 217–219. The author set out that instead of always 

taking into account the will of the child, it is necessary to prepare mechanisms for addressing situ-
ations in which a child refuses contact with a parent. Referring to the relevant doctrine, the author 
also points out that excessive pressure on the child may threaten the child’s welfare. Therefore it is 
important to take into account reasonable its wishes if its maturity so permit.

35	 J. Lipińska, Postępowanie…, p. 248. The author points out that the court should encourage the child 
to maintain contact with the parent. M.K. Gardziel rightly sets out that in cases concerning a child 
the discretionary power of the judge is important. The court should make a decision as to hearing the 
child and taking into consideration the child’s view, taking into account the discretionary assessment 
of his or her maturity. See: M.K. Gardziel, Prawo dziecka do wyrażania własnych poglądów, Przegląd 
Sądowy 2022, no. 7–8, p. 106.
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right rather than the child’s obligation. This represents a departure from the view 
previously expressed by the Supreme Court that both the child and the parent have 
an obligation to maintain mutual contact. The Supreme Court noted that the child’s 
will regarding the performance of contact cannot be of decisive importance, which 
does not mean that the court is relieved of its duty to hear the minor child and, 
taking into account the child’s mental development, health condition, and degree of 
maturity, to take into consideration its views.36 It should be noted that, according to 
Article 113 of the FGC contact is both the mutual right and obligation of the child 
and the parent. This means that the child’s right to personal contact with a parent 
corresponds to the parent’s obligation. The parent’s right to contact with a child 
involves a corresponding obligation on the part of the child to develop and maintain 
that relationship.37 Defining the essence of contact in this way ensures respect for the 
welfare of the child and the family as a whole.38 By issuing the commented ruling, 
the Constitutional Tribunal has questioned the very essence of contact between 
a parent and a child, pointing out that a child does not have obligation to contact 
with the other parent. It should be emphasised that defining contact primarily as 
a child’s right may enable the parent with whom the child resides to deliberately in-
fluence the child’s behaviour so that it refuses contact with the other parent. Viewing 
contact solely as the child’s right creates a risk that contact with the non-resident 
parent will be obstructed by invoking the child’s alleged unwillingness to maintain 
the relationship with this parent.39 It may lead to an increase in cases of parental 
alienation, which involves the parent with whom the child resides creating a negative 
opinion in the child about the other parent.40 Despite the Constitutional Tribunal 

36	 The resolution of the Supreme Court of 5 June 2012, III CZP 72/11, OSNC 2012, no. 12, item 135; 
the resolution of the Supreme Court of 28 April 2022, III CZP 87/22, OSNC 2023, no. 1, item 1; the 
resolution of the Supreme Court of 13 April 2022, III CZP 76/22, OSNC 2022, no. 11, item 107.

37	 J. Zajączkowska-Burtowy, Kontakty…, pp. 192, 204 and 207. The author points out that defining con-
tact between a parent and a child as an obligation serves to make both parties realise that maintaining 
contact is not a voluntary decision, so this right cannot be waived.

38	 J. Lipińska, Postępowanie…, p. 249; G. Kamieński, Przesłanki zagrożenia osobie uprawnionej do kon-
taktów z dzieckiem nakazaniem zapłaty określonej sumy pieniężnej na podstawie art. 59815 § 2 k.p.c. 
Glosa do uchwały Sądu Najwyższego – Izba Cywilna z dnia 13 kwietnia 2022 r. (III CZP 76/22), Orzecz- 
nictwo Sądów Polskich 2023, no. 7–8, p. 10.

39	 A. Gawlik, Krytyczna glosa…, p. 152; R. Łukaszewicz, Suma pieniężna…, p. 1133; G. Kamieński, Prze-
słanki…, p. 11.

40	 K. Żochowski, Wola dziecka…, pp. 616–617; G. Kamieński, Egzekucja kontaktów z dzieckiem w świetle 
uchwały SN (III CZP 28/22) i wyroku TK (SK 3/20), Nowa Currenda 2022, no. 7, pp. 25–26. About pa-
rental alienation in the context of matters relating to contact with a child see: P. Woś, Przeciwdziałanie 
alienacji rodzicielskiej w postępowaniu cywilnym – sprawy dotyczące wykonywania kontaktów z dziec-
kiem, Studia Prawnicze KUL 2022, no. 1, pp. 289–304. J. Zajączkowska-Burtowy Points out that the 
parent, with whom the child resides, is responsible for the development of the relationship between 
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declared that the ruling does not concern situations in which a child refuses contact 
due to pressure from the parent with whom the child resides, in practice proving 
the existence of this negative impact of the parent on the child may prove difficult. 
It will mean that, despite the statement expressed in the commented judgment, the 
child will remain the object rather than the subject of the proceedings.41

Finally, it is necessary to consider whether Article 59815 § 1 and Article 59816  
§ 1 of the CCP are, in fact, inconsistent with the indicated model of constitutional 
protection of rights of the child, i.e. Article 48 section 1 and Article 72 section 3 
of the Constitution which regulates the child’s right to express his or her views 
in a case. It should be noted that an interpretation of Article 72 section 3 of the 
Constitution indicates that, although hearing the child is obligatory, taking into 
account the view expressed by a child is relative, as it should be done “where pos-
sible.”42 This demonstrates that the views expressed by the child are not binding 
on the entities specified in Article 72 section 3 of the Constitution, but are of 
importance when those entities lack a firm conviction as to a specific matter and 
through the child’s view that they gain an additional perspective in a matter.43 The 
Constitutional Tribunal failed to recognise this interpretation and established the 
child’s will as an independent basis for refusing contact with a parent by a priori 
declaring that Article 59815 § 1 in conjunction with Article 59816 § 1 of the CCP is 
inconsistent with Article 48 section 1 and Article 72 section 3 of the Constitution 
insofar as it concerns the situations whereby improper performance or non-per-
formance of an obligation is related to the behaviour of the child, not caused by 
the person with whom the child resides. Moreover, it should be pointed out that 
in its assessment of the constitutionality of the procedural provisions indicated the 
Constitutional Tribunal failed to take into account the relevant interpretation of 
the provisions of the Code of Civil Procedure regulating expressing by a child its 
will in the proceedings, i.e., Article 2161 and Article 576 § 2 which, in special cir-
cumstances, may also be applied in the proceedings for the enforcement of contact 
between a parent and a child. Therefore, the interpretation of procedural provisions 

the child and the parent under whose custody a child isn’t placed. Cf. J. Zajączkowska-Burtowy, Kon-
takty…, p. 208.

41	 G. Kamieński, Egzekucja…, p. 26.
42	 M. Florczak-Wątor, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, ed. P. Tuleja, Warszawa 2019, 

p. 243.
43	 B. Banaszak, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2012, p. 429; M.K. Gardziel, 

Prawo dziecka…, p. 104. J. Bodio sets out that the guardianship court doesn’t have an obligation to 
proceed in accordance with the child’s views. However, the court should consider arguments present-
ed by the child. See: J. Bodio, Status dziecka jako uczestnika postępowania nieprocesowego, Warszawa 
2019, p. 415.
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in this respect from the perspective of their constitutionality should take into  
account the complete nature of both types of proceedings in matters of establishing 
contacts with a child and the proceedings for the enforcement of contact between 
a parent and a child. In view of the above, the ruling that Article 59815 § 1 and 
Article 59816 § 1 of the CCP is inconsistent with the Constitution does not appear  
to be justified.

Conclusion

The judgment of the Constitutional Tribunal, which imposed on guardianship 
courts the obligation to always take into account the child’s will regarding maintain-
ing contact with a parent, should be assessed negatively. The negative assessment 
is justified by the fact that the Constitutional Tribunal failed to take into consid-
eration the nature of proceedings which consist in enforcing contact arrangements 
established between a parent and a child which consist of enforcement contacts 
established in a court order or a settlement agreement. Determining the actual 
will of the child and the nature of the child’s relationship with the parents takes 
place in the proceedings to vary the previously established contact arrangements 
with a child. In a situation where performance of contacts may threaten the child’s 
welfare, the court may initiate the proceeding in matter of change of contacts 
previously established. Moreover, establishing the child’s will as an independent 
basis for refusing contact with a parent raises doubts because taking into account 
the child’s views is not always consistent with the child’s welfare. The child, who 
refuses contact with the parent, may not be aware of the significance of a proper 
relationship with both parents. Treating contact as solely a child’s right, rather 
than as both a right and an obligation, may lead to an increase in cases of parental 
alienation, and the child becomes the object rather than the subject of the pro-
ceedings. The negative assessment of this judgment is further justified by the fact 
that, under the current procedural provisions a child is already entitled to express 
his or her own views in proceedings concerning the establishment of contact with 
a parent. The Constitutional Tribunal failed to take into account a comprehensive 
interpretation of the relevant constitutional provisions which does not impose 
obligation to always take into consideration a child’s view. Therefore, from a prac-
tical perspective, this decision should be assessed as inconsistent with the essence  
of the provisions governing the proceedings for the enforcement of contact  
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between a parent and a child and the proceedings in matters of establishing contacts be- 
tween a child and a parent, and also a full interpretation of the relevant constitu-
tional provisions.
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