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One-tier model in the cooperative operating under
general rules of Polish Law as one of the options of
governance of this cooperative, proposed for the law
as it should be

System monistyczny w spétdzielni dziatajacej na zasadach ogdlnych polskiego prawa
spétdzielczego jako jedna z opcji zarzagdzania ta spétdzielnia de lege ferenda
MoHuCcThYeCKan ccTema B KoonepaTmae, Je/CTBYIOLWEM MO 0OLMM NpaBuiam
MOJIbCKOro KOOMepaTUBHOIO 3aKOHOAATENbCTBA, KakK O4WH 13 BapVaHTOB YNpaBfieHs
3TVM KoonepaTneom de lege ferenda

MoHicTnuHa cuctema B KoonepaTuBi, WO Ai€ Ha 3arafibHUX NPUHLMNAX NOIbCbKOrO
KOOMepaTMBHOro NpaBa AK OAWH i3 BapiaHTIB YNPaBiHHA LM KOONepaTusom
de lege ferenda
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Summary: The article proposes to start in some areas, or to continue (resume) in other ones, the discussion on
the reasonableness of introducing the one-tier model of governance as one of the options for a cooperative
operating under general provisions of Polish law on cooperatives, specifically the Act — Law on Cooperatives
of 1982 (consolidated text: Journal of Laws 2021 item 648 as amended), which is an option not yet provided
for in these provisions. At the same time, this option is currently not available to cooperatives operating under
special provisions on the operation of specific types of cooperatives (for example, cooperative banks, housing
cooperatives, social cooperatives or credit unions), which for matters not regulated in these special provisions
refer to the general provisions of the above-mentioned Act. Therefore, the article starts with the question of
whether the time has come for the introduction of the one-tier model in cooperatives operating under general
rules (on the basis of general regulations) of the Polish law on cooperatives and, in its conclusions, the discussion
aims to indicate a number of arguments allowing to answer this question in the affirmative (and therefore sup-
porting the introduction of the one-tier governance model in the cooperative) and the author’s original specific
proposals for the law as it should be in this regard (concerning the method of introducing this model into the
provisions of the law on cooperatives), including in particular the methods of normative regulation (referred to
as models of regulation) of the one-tier model in individual entities under Polish law, together with the names of
these models proposed by the author. The article also outlines a synthetic comparison of these models, with the
main advantages and disadvantages of each of them, above all from the perspective of lawmaking methods, in-
cluding the coherence and clarity of the legal regulation, which has a fundamental and very important influence
on the application of individual regulations.

Key words: cooperative under Polish law, one-tier model of governance, proposals for the law as it should be

Streszczenie: Artykut proponuje w niektérych obszarach rozpoczecie lub tez w innych obszarach - konty-
nuacje (powr6t do) dyskusji na temat zasadnosci wprowadzenia w spétdzielni dziatajacej na podstawie prze-
piséw ogdlnych polskiego prawa spotdzielczego, tj. ustawy — Prawo spotdzielcze z 1982 r. (tekst jednolity:
Dz. U. z 2021 r. poz. 648 z pézn. zm.) jako jednej z opcji do wyboru - nieprzewidzianego dotychczas w tych
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przepisach — monistycznego systemu zarzadzania tg spétdzielnia, z uwzglednieniem ich zastosowania do szere-
gu spotdzielni dziatajacych na zasadach szczegdlnych, jak to jest aktualnie przewidziane w przepisach szczegél-
nych dotyczacych dziatania szczegdlnych rodzajow (typow) spoétdzielni (przyktadowo bankéw spotdzielczych,
spotdzielni mieszkaniowych, spétdzielni socjalnych czy spétdzielczych kas oszczednosciowo-kredytowych), kté-
re odsyfaja w zakresie w nich nieuregulowanym do przepiséw ogélnych polskiego prawa spétdzielczego zawar-
tych w wymienionej ustawie. W zwigzku z tym na wstepie artykutu postawione jest pytanie o to, czy nadszedt
czas na wprowadzenie systemu monistycznego w spétdzielni dziatajacej na zasadach ogdlnych (na podstawie
przepiséw ogdlnych) polskiego prawa spoétdzielczego. Zawarte w niniejszym studium rozwazania zmierzaja do
wskazania szeregu argumentéw pozwalajacych na pozytywna odpowiedz na postawione pytanie (a zatem argu-
mentéw za wprowadzeniem w spétdzielni prawa polskiego monistycznego systemu zarzadzania) oraz konkret-
nych autorskich propozycji de lege ferenda w tym zakresie (dotyczacych sposobu wprowadzenia tego systemu
do przepiséw prawa spoétdzielczego), w tym w szczegolnosci wskazujg na dotychczasowe sposoby regulacji nor-
matywnej (okreslane jako modele regulacji) systemu monistycznego w poszczegdlnych jednostkach organiza-
cyjnych w prawie polskim wraz z oryginalna, autorska propozycja nazw tych modeli. Dokonano przy tym zarysu
ich syntetycznego poréwnania, ze wskazaniem m.in. podstawowych zalet i wad (a zatem tzw. mocnych oraz
stabych stron kazdego z nich), przede wszystkim z perspektywy techniki legislacyjnej, w tym spéjnosci i jasnosci
regulacji prawnej, ktéra ma podstawowy, a zarazem bardzo istotny wptyw na stosowanie poszczegdlnych unor-
mowan.

Stowa kluczowe: spdtdzielnia prawa polskiego, monistyczny system zarzadzania, propozycje de lege ferenda

Pe3stome: B ctaTbe npeanaraetca B HEKOTOPbIX 0651aCTAX HauaTb, a B APYrUX - IPOAOMKNTb [UCKYCCMIO O MPaBO-
MepHOCTU BBEZIEHUA B KOOMEPATUB, ANCTBYIOLMIA B COOTBETCTBUM C OOLLVIMU NMOSIOKEHVAMM MOJSIbCKOTO Koore-
PaTUBHOTO 3aKOHOAATENbCTBA, T.e. 3aKoHa — KoonepaTusHoe npaso ot 1982 rofa (KOHCONMANPOBAHHDIN TEKCT:
3akoHopaTeNbHbIN BECTHMK 2021 roaa, no3. 648, ¢ U3M. ) B KaUecTBe OAHOTO 113 BapraHTOB BbIGopa — A0 CUX NOpP
He NpeyCMOTPEHHOTO B 3TUX MOMIOXKEHUAX — MOHUCTUYECKON CUCTEMbI YPABIEHUA STUM KOONepaTnBoM, yuu-
TbIBaA UX NPUMEHEHVE K pAAY KOonepaT1BOB, AeNCTBYIOLMX MO CreLyanbHbIM MpaBuiam, Kak 3To B HacTosLlee
BpemsA NpeayCMOTPEHO B CreLnanbHbIX MOMOMKEHNAX, KacaloLLMXCA AeATENbHOCTY CreLyalnbHbIX TUMOB (BUAOB)
KOOMepaTVBOB (HanpumMep, KoonepaTBHbIX BAaHKOB, XMIULLHbIX KOOMEpPaT/BOB, COLMAbHBIX KOOMepaTuBoB
W KOOMEepaTVBHbIX cOeperaTesnbHbIX U KPEeAUTHbIX CO30B), KOTOPbIE OTCHINAIOT, B YaCTU HE YPEerynnupoBaH-
HOM B HYX, K OBLLMM MONIOXKEHVAM MOMIbCKOTO KOONepaTUBHOrO 3aKOHOAATENbCTBA, COAEPKALUMMCA B BbilLey-
nomsAHyToMm 3akoHe. [1o3TomMy B Hauane CTaTbW CTaBUTCA BOMPOC O TOM, NPULLMO N BPeMA [1A BBEAEHNA MO-
HUCTUYECKOW CUCTEMbI B KOOMepaTuBe, AeNCTByoWeM Mo obLym npaBuiam (COrnacHO ObLMM MONOXKEHMAM)
NosIbCKOrO KOOMEepPaTMBHOIO 3akoHoaaTenbcTea. CoobparkeHns, copepKalymeca B HaCTOALEM UCCIef0BaHNN,
HarnpaBsJieHbl Ha yKa3aHue pafa apryMeHToB, MO3BONAIOLLMX MONOXKUTENIbHO OTBETUTb Ha NMOCTaB/IEHHbIN BONPOC
(1, TakMM 06pa30M, apPryMeHTOB B MOJb3y BBEAEHVS MOHUCTUYECKON CMCTEMbI YNPAB/IEHNSA B KOONepaTuBe Co-
racHO MOJIbCKOMY 3aKOHOAATENbCTBRY), @ TaKKe KOHKPETHbIX aBTOPCKYMX NpeanoxeHuii de lege ferenda B atom
OTHOLUEHNM (OTHOCUTENbHO CNocoba BBeEeHUsA 3TOW CUCTEMbI B MONIOXKEHUA KOOMEPaTNBHOIO 3aKOHOAATESb-
CTBa), BKJIOYas, B YHaCTHOCTY, yKa3aHue CyLeCTBOBaBLUMX O CUX MOP METOAO0B HOPMATUBHOIO perynmpoBaHma
(MMeHyeMbIX MOAENAMU PerynMpPoBaHA) MOHUCTUYECKON CUCTEMbI B KOHKPETHbIX OPraHU3aLMOHHbIX eANHM-
Liax COrnacHo NnosibCKOMy npasy, BMeCTe C OPUrMHaNbHbIM aBTOPCKUM NPEASIOKEHNEM Ha3BaHWNI STUX MOAENen.
OpHOBpeMeHHO NMPOBeAEHO VX CUHTETUYECKOE CPaBHEHME C YKa3aHWeM, B YaCTHOCTY, OCHOBHbIX NMPeVMyLLeCTB
1 He[OCTATKOB (T.e. Tak Ha3blBaeMbIX CUJTbHbIX M CN1abbIX CTOPOH KaX4oro U3 HKX), MPEXKAe BCEro C TOUKM 3peHmns
3aKOHOAATeNbHOM TEXHUKW, BKIOUAA NocieoBaTe/IbHOCTb U YETKOCTb NMPaBOBOro perynnpoBaHia, OKa3blBato-
LL|ero OCHOBHOE 1, B TO e BPeMs, BeCbMa CyLLEeCTBEHHOE B/IMAHVE Ha NPYMEHEHNE KOHKPETHbIX HOPMAaTUBHbIX
npeanucaHuni.

KnioueBble cnoBa: koonepatvie B MOMbCKOM 3aKOHOAATENbCTBE, MOHUCTMYECKAs CUCTEMa YMpaBneHus,
npeanoxeHus de lege ferenda

Pesiome: CTaTTA NMPOMOHY€E B OAHKX abo iHLWIMX 06NACTAX MoYaTh — NPOAOBKEHHA (MOBEPHEHHA [0) ANCKYCil
o0 MPaBOMIPHOCTi 3anpoBafpKeHHA B KOOMepaTVBi, WO Ai€ Ha OCHOBI 3arafbHUX MOMOMEHb MOSIbCbKOro
KOOoMepaT!BHOrO MNpaBa, To6TO 3akoHy - KoonepatmBHe npaBo 1982 poky (yHidpikoBaHWiA TeKcT: MypHan
3aKoHiB 2021 poky, n. 648 3i 3MiHamK) AK OAVH i3 BapiaHTIB AnA BUOOPY — MOHICTUYHA cMcTeMa YNpaBRiHHA LM
KoonepaTvBOM, fika [oci He Gyna nepeAbdayeHa LMY MONOXEHHAMY, BPaxoBylouM iX 3aCTOCyBaHHA O pAfdy
KOOMepaTyBiB, WO AiloTb Ha 0COBNMBUX MPUHLMNAX, AK B AaHW Yac NepeabayeHo B OKPEMIX MONOXKEHHAX MPO
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JiANBHICTb KOHKPETHUX TWUMIB KoomnepaTuBiB (HanpuKnag, KoonmepaTUBHMX GaHKIB, XKUTIOBKX KOOMepaTuBis,
coujanbHVX KoormepaTmBiB abo KOOMEpaTUBHUX OLAAHO-KPEAUTHUX CMifoK), fki, y cdepi HeBperynboBaHiii
HOPMaTVBHO-MPaBOBVMN aKTaMUHUMW, BiCUNaloTb [JO 3arajibHMX MOOXEHHA MOJSIbCbKOTrO KOOorMepaTUBHOMO
npaBa, AKi MICTATbCA y 3a3HayeHOMy 3aKoHi. ToMy Ha nouaTKy CTaTTi CTaBUTbCA NWTaHHA NPO Te, UM HacTaB Yac
3anpoBaAnT. MOHICTUYHY CUCTEMY B KOOMepaTuBi, WO i€ Ha 3arafbHUX MPUHLUMNAX (Ha OCHOBI 3aranbHUX
MOMOoXeHb) MOMbCbKOro KoornepaTvBHOro npasa. MipKyBaHHs, WO MICTATbCA B LbOMy AOCAIAKEHH], MaloTb Ha
MeTi BKa3aTyi HWU3Ky aprymeHTiB, ki [J03BONAOTb AaT NO3UTMBHY BiAMOBIAb Ha MOCTaBeHe 3anuTaHHA (i, OTXKe,
aprymeHTV Ana 3anpoBafKeHHsA NONbCbKOI MOHICTUYHOI CUCTEMU YNPaBAiHHA B KOOMEPaTHBI), @ TaKOX KOHKPETHI
aBTOpCcbKi mocTynatn de lege ferenda 3 uboro npvBogy (WOAO CMocoby BBeAEeHHA L€l cmctemn B HOPMU
KOoomnepaT!BHOrO MpaBsa), BKOYalouy, 30Kpema, NOTOUHIi MEeTOAM HOPMATVMBHOIO PerysnoBaHHA (AKi Ha3nBaloTb
MOAENAMM PerynioBaHHA) MOHICTUYHOI CUCTEMM B OKPEMUX OpraHi3auiiHiX OfVHULAX Y MONbCbKOMY MpaBi,
pasoM i3 OpuriHasbHOI NPOMO3KLE Ha3B LWX mofenei. [posefeHo cxemMy IXHbOrO CUHTETUYHOIO MOPIBHAHHSA,
BKa3aBLUW, cepef iHLLOoro, OCHOBHI NepeBaryi Ta He4oMiKy (a OTXKe, Tak 3BaHi CUIbHI Ta CNIabKi CTOPOHM KOXKHOTO 3 HYX),
Hacamnepeq 3 TOYKM 30pYy 3aKOHOZABYOI TEXHIKY, Y TOMY YMCAi Y3rO»KeHOCTi Ta YiITKOCTi MPaBOBOro peryioBaHHs,
AKe Ma€ NPUHLMNOBUI i, BOAHOYAC, AiyKe BaXKNVBWIA BINMB Ha 3aCTOCYyBaHHA OKPEMIX HOPMaTVBHYX aKTiB.

Kntouosi cnoBa: Koonepatyie NosibCbKOro npasa, MOHICTUYHA CricTeMa ynpasniHHs, nponosuii de lege ferenda

Introduction

The subject of this article has been deliberately formulated to encourage, inspire, or
provoke (in certain areas the beginning of, and in others — possibly the continuation
of) reflection, or even scientific discussion about the model (actually, possible mod-
els) of governance of a cooperative operating under the general principles of the Pol-
ish law on cooperatives' - based on the currently applicable Act — the Law on Cooper-
atives, which are in their unregulated scope applicable (usually mutatis mutandis) to
the operation of specific types of cooperatives (operating under special provisions).”
This seems justified not only from the perspective of the current trends in governance
that draw attention towards the one-tier (or monistic) model of governance which
is in opposition to the traditional two-tier (dualistic) model of governance® in this

1 Act of 16 September 1982 Law on cooperatives, consolidated text: Journal of Laws 2021 item 648 as
amended (hereinafter referred to as ALC).

2 Which refers, e.g., primarily to cooperative banks that operate under the Act of 7 December 2000
on the Functioning of Cooperative Banks, their Affiliation and Affiliating Banks (consolidated text:
Journal of Laws 2021 item 102 as amended), housing cooperatives that operate under the Act of
15 December 2000 on housing cooperatives (consolidated text: Journal of Laws 2021 item 1208 as
amended), social cooperatives operating under the Act of 27 April 2006 on social cooperatives (con-
solidated text: Journal of Laws 2020 item 2085 as amended), or on credit unions, operating under
the Act of 5 November 2009 on credit unions (consolidated text: Journal of Laws 2021 item 1844 as
amended).

3 The one-tier model of governance, whose origins refer to the legal solutions provided for in common
law systems, most frequently occurs as an option (variant) in the area of management next to the
so-called two-tier model of governance and consists mainly in the fact that the powers for running
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area — found especially in continental European legal systems. First of all, it is justified
because more than a hundred years have passed since the adoption of the first law on
cooperatives in the post-partition Poland in the early twentieth century (i.e. the Act
on Cooperatives?) in the context of looking into the past, but also at the present and
future, of Polish cooperative law. Should therefore the one-tier model be one of the
options of governance for a cooperative operating under general provisions of the
Polish cooperative law as a proposal for the law as it should be? Is it time to introduce
the option of a one-tier model of governance in cooperatives operating under the
general provisions of Polish law on cooperatives? The term ‘relating to the law as it
should be’ (de lege ferenda), or the question “Is it time...” indicates that the subject of
this article is first of all a question about the future of the cooperative law in Poland,
a question that should, of course, be asked with deference for its past and present.

The article uses mainly the formal-dogmatic method (in its context, virtually all
methods of interpretation, including in particular the linguistic and systemic inter-
pretation), but also, to a limited extent, the legal comparative method.

1. One-tier models provided for in Polish regulations

When trying to look at the Polish law (including the law adopted by the Polish legis-
lature) as closely as possible, one can arrive at a simple conclusion that currently in
Polish law there are two, or rather three, ways of regulating the normative system of

current affairs, representation and supervision over the activity of a specific organisational unit ha-
ving legal personality (a legal person), and thus acting through governing bodies, are vested jointly in
one body called the administering authority, including, in the case of specific legal persons, e.g. the
administrative board (as in the case of a Societas Europaea [SE] and a Societas Cooperativa Europaea
[SCE] based in Poland) or, for example, the board of directors (as in the case of a Polish simple joint-
-stock company with its registered office in Poland). This solution differs from the above-mentioned
two-tier model of governance, typical of the so-called positive law system (continental system), where
the powers related to running current affairs and representation (but not supervision over the acti-
vity) of a particular legal person are vested in a single body called the governing body, including,
in the case of particular legal persons — usually the management board, whereas the powers related
to the supervision over the activity of this legal person are vested in another body, referred to as the
supervisory body, including, in the case of particular legal persons, usually the supervisory board,
without the possibility of conversion into the above-mentioned one-tier model - as it is, e.g., in the
cooperative under Polish national law covered by this article, in the Polish limited liability company,
or in the Polish joint-stock company - for more detail, see G. Koziel, Prosta spétka akcyjna. Komen-
tarz do art. 300'-300"** KSH, Warszawa 2020, pp. 216-220, 325-328 and the studies referred to therein.
4 Actof 29 October 1920 on Cooperatives, Journal of Laws 1934 no. 55, item 495 as amended.

STUDIA PRAWNICZE KUL  4(92) 2022
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the one-tier model, i.e. as the author shall formulate it, the models of its regulation,
which are proposed to refer to as follows:

1) “European corporate (company) model’,

2) “National corporate (company) model’,

3) “European cooperative model”.

Re: 1. The “European company (corporate) model” appears as one of the op-
tions in managing a Societas Europaea (SE) based in Poland. It is regulated in the
Act on the European Economic Interest Grouping (EEIG) and the Societas Euro-
paea (SE)° (in 21 provisions of Articles 27-47 of this Act) which, in relation to SEs,
in the unregulated scope refers to the relevant EU regulation - on the Statute for
a European Company® (Article 27 AEEIGSE) and, particularly, fairly broadly to the
provisions of the Code of Commercial Partnerships and Companies (CCPC)” on
the Polish joint-stock company, including the provisions on its management board
(Articles 368-380 CCPC) or the supervisory board (Articles 381-392 CCPC) and
members of these bodies (Article 29 (1) sentence 1 AEEIGSE?®). At the same time, it
constitutes a) a general reference together with granting, in case of doubts as to the
application of provisions, primacy (priority) to the provisions on the management
board (Article 29 (1) sentence 2 AEEIGSE’), combined with an indication of spe-
cific provisions of the CCPC which do not apply (Article 29 (2) AEEIGSEE"),
b) a specific reference to strictly defined and clearly indicated provisions in this
area (contained e.g. in Article 43 (2) AEEIGSE or Article 47 AEEIGSE).

Re: 2. The “National company (corporate) model’, similar to the one above, is
present in the Polish simple joint-stock company (SJSC) as one of the governance
options. It is entirely regulated in the provisions of Articles 300°* to 300°* CCPC,

5 Actof 4 March 2005 on the European Economic Interest Grouping (EEIG) and the Societas Europaea
(SE), consolidated text: Journal of Laws 2018 item 2036 (hereinafter referred to as AEEIGSE).

6 Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a European Company
(SE), OJ L 294, 10.11.2001 (hereinafter referred to as RSE).

7 Actof 15 September 2000 Code of Commercial Partnerships and Companies, consolidated text of the
Journal of Laws 2020 item 1526 as amended (hereinafter referred to as CCPC).

8 Pursuant to Article 29 (1) sentence 1 of the AEEIGSE, unless otherwise provided for by law, the pro-
visions of the Code of Commercial Partnerships and Companies and the separate laws on the mana-
gement board and supervisory board and their members apply mutatis mutandis to the administrative
board of the SE and its members.

9 Pursuant to Article 29 (1) sentence 2 of the AEEIGSE, where doubts arise as to whether the rules
on the management board or the rules on the supervisory board should apply to the administrative
board or its members, the rules on the management board and its members shall apply.

10 Pursuant to Article 29 (2) AEEIGSE, Articles 378, 381 to 384, Article 385 (1) to 385 (2), Articles 386
to 387, Article 388 (1) and 388 (4), and Articles 389 to 391 CCPC shall not apply to the administrative
board and its members.

STUDIA PRAWNICZE KUL 4(92) 2022 11
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that is in ten general provisions on SJSC bodies and in the provisions of Articles
300”to 300”7 CCPC (in seven special provisions regarding solely the board of direc-
tors, which is specific to the one-tier model in the SJSC). These 17 provisions of the
CCPC do not comprise references to national regulations other than the provisions
on the PSA (and references to other provisions on the PSA are relatively few, they
have been included, for example, in Article 300* (6) CCPC, Article 300 (3) CCPC,
Article 300% (3) CCPC and Article 3007 (3) CCPC). These provisions do not refer
to EU regulations either.

Re: 3. On the other hand, the “European cooperative model” of governance may
be chosen for a European cooperative society (SCE) established in Poland. It is go-
verned by the Act on the European Cooperative Society," which - asa very shortand
concise regulation (comprising only 7 short provisions of Articles of 19-25 ASCE) -
refers in this regard at length in Article 19 ASCE" to the relevant EU regulation on
the statute of the SCE"), and also, as regards cooperatives operating under Polish
national law, refers fairly broadly in Article 21 (1) ASCE to the provisions of the Law
on cooperatives (ALC), including the provisions on its management board (Articles
48 to 55 ALC) or supervisory board (Articles 44 to 46a ALC) and members of these
bodies (Article 21 (1) sentence 1 ASCE"), including presumably to the provisions
that are common to the supervisory board and the management board contained in
Chapter 4 of Section 4 of the Law on Cooperatives (Articles 56 to 58 ALC). This is,
in principle, a general reference related to the priority granted, in the event of doubt
as to the application of the rules, to the provisions on the management board (Artic-
le 21 (1) sentence 2 ASCE®). It is, at the same time, related to pointing out the spe-
cific non-applicable provisions of the law on cooperatives (Article 21 (2) ASCE'®).

11 Act of 22 July 2006 on European cooperative society, consolidated text: Journal of Laws 2018 item
2043 as amended (hereinafter referred to as ASCE).

12 According to Article 19 ASCE, if the one-tier model is adopted, pursuant to Article 36 RSCE, the pro-
visions of the RSCE and this chapter (Chapter 2 of the ASCE “One-tier model” [note by G.K.]) shall
apply. In such a situation, an administrative board is to be established for the SCE.

13 Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Cooperative
Society (SCE), OJ L 207, 18.08.2003, p. 1 (OJ, hereinafter: RSCE).

14 Pursuant to Article 21 (1) sentence 1 ASCE, unless otherwise provided by law, the provisions of the Law
on Cooperatives and separate acts on the management and supervisory board of cooperatives and their
members shall apply mutatis mutandis to the administrative board of the SCE and its members.

15 Pursuant to Article 21 (1) sentence 2 ASCE, in the event of doubt as to whether the provisions on the
management board or on the supervisory board should be applied to the administrative board or its
members, the provisions on the management board and its members shall apply.

16 Pursuant to Article 21 (2) ASCE, the provisions of Article 45 (1), 45 (4) and 45 (5), Article 46 (1) (8),
Article 48, Article 49 (1), 49 (2), 49 (4) and 49 (5), Article 50, Article 56 (1) and Article 57 ALC shall
not apply to the administrative board and its members.
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A specific reference - to a clearly defined provision in this area - is contained only
in Article 25 sentence 2 ASCE."

2. An outline of the key elements of comparative characteristics
of the “Polish” one-tier models

Each of the one-tier models of governance noted in the provisions of Polish law and
listed in this paper as item 2 has certain very characteristic features, and therefore
there are certain differences between these models but, nevertheless, significant
similarities (elements common for all of them) should also be noted.

This article is not designed to present detailed (thorough) comparative characte-
ristics of these three models of one-tier systems, as they can often be found (whether
as a description, table, diagram or schema) in many different sources for this issue
which are purely cognitive (educational), including, for example, in textbooks or mo-
nographs in commercial law." It rather undertakes, as stated above, a preliminary,
general reflection aimed at initiating or continuing research on whether there is room
for the one-tier model in the legal structure of a cooperative governed by the natio-
nal law, particularly under general rules of Polish law on cooperatives and, therefore,
whether this system should be a prospective option for managing this cooperative,
whether the time for this has come, what are arguments for this, and also which of
the above-mentioned normative models would be most suitable, or whether another,
hybrid model, should be adopted. The article also aims to inspire the researchers who
are interested in this matter to continue to exchange views in this regard.

In the context of the difference concerning the manner and scope of legal re-
gulation of the one-tier model, which has already been discussed above, it may be
stated that in the area of provisions of Polish law (enacted by the Polish legislatu-
re — after all, in accordance with the principle of direct application of EU law, EU
regulations also constitute a legally binding part of the national law of Poland as
an EU member state), the shortest regulation of the one-tier model is contained
in the regulations on SCE based in Poland (only 7 relatively short provisions, and
at the same time the most extensive reference to EU regulations), while a longer

17° According to Article 25 (2) ASCE, in those acts (between the SCE and a member of the administrative
board or legal acts carried out by the SCE in the interest of a member of the administrative board -
Article 25 sentence 1 ASCE), including in the acts referred to in Article 52 (1) ALC, the SCE shall be
represented by a representative appointed by the general meeting.

18 Seee.g. A. Kidyba, Prawo handlowe, Warszawa 2016, especially pp. 671-676.
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regulation (21 average-length and longer provisions, and at the same time a much
narrower reference to EU regulations and provisions of the CCPC on the joint-
-stock company) is found in the provisions on SEs based in Poland. On the other
hand, this model has the only fully autonomous regulation (as far as Polish law in
the strict sense is concerned, without references to the EU regulations, or to Polish
regulations on companies other than the SJSC) in the provisions on the simple joint-
-stock company'® (specifically in seven provisions of Articles 3007 to 300" CCPC
referring only to the board of directors) since this regulation is, in the author’s opi-
nion, the best arranged and most skilfully drafted and linguistically intertwined
with the general regulations on the bodies and operations of the company (in the
form of ten provisions of Articles 300°*to 300%'). These regulations include a total of
17 provisions (ten general and seven specific ones).

From this perspective, the regulations concerning the one-tier model in the
SJSC can be assessed as, on the one hand, the most comprehensive and, on the other
hand, the most orderly, simple and understandable of the legal regulations mentio-
ned above. The advantages of the provisions of the Act on the European cooperative
society relating to the one-tier model of the SCE based in Poland (even though less
orderly than the provisions on this model in SJSC) include their synthetic appro-
ach and brevity which, from the perspective of their application to a national-law
cooperative operating under general principles, may constitute a specific, although
apparent (due to the extensive reference to other regulations contained therein)
technical and legislative facilitation. The clear indication by the legislature of those
provisions of the Law on cooperatives which do not apply to the one-tier model
in an SCE based in Poland (in the above-mentioned provision of Article 21 (2)
ASCE),” also typical of the provisions of the AEEIGSE on the one-tier model in
the SE based in Poland (and specifically for the aforementioned provision of Ar-
ticle 29 (2) of the said Act® from the perspective of this type of SEs in relation to
the provisions of the CCPC on the joint-stock company) can also be considered as
facilitation. It should be noted that the above-mentioned “less orderly” nature of
the provisions of the ASCE on the one-tier model (including the lack of separation
of general provisions on bodies in the on-tier and two-tier models - as is the case
with the provisions of the CCPC on the SJSC) may stem from the reference in this
regard in Article 19 ASCE to the provisions of the relevant EU Regulation on the
Statute for a European Cooperative Society of 2003. This last-mentioned regulation,

19 In more detail, see G. Koziel, Prosta spotka akcyjna..., pp. 214-266, 322-368.
20 See the provision of Article 29 (2) AEEIGSE referred to above in footnote 10.
21 See the provision of Article 21 (2) ASCE referred to above in footnote 16.
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in turn, contains such general provisions regarding SCE governing bodies in each
of these systems (i.e. Articles 45-51 of Council Regulation (EC) No 1435/2003),
unlike in the case of an SE based in Poland, for which the provisions of the RSE
of 2001, applicable pursuant to Article 27 AEEIGSE, do not contain such general
(common) provisions.

Apart from the above, the main differences are related to the fact the one-tier
model is “embedded” (applied, used) in different legal forms: in companies (SE and
SJSC) and cooperatives (SCE), which in turn have some influence on the type (or
rather subtype) of the legal person within the type of company.** Companies are
referred to as mixed-type legal persons with the predominance of corporate ele-
ments, i.e. legal persons of the corporate-establishment type, or so-called capital
corporations,” while cooperatives, although this explicitly refers particularly to
cooperatives under Polish law covered by this paper and not to SCEs (in which
the one-tier model appears as one of the options of governance) - are referred to
as mixed-type legal persons with the predominance of establishment elements,
i.e. legal persons of the establishment-corporate type.** In fact, an SCE, in addi-
tion to elements typical of a cooperative society, has elements typical of compa-
nies, and - from the perspective of Polish national law on companies — particularly
elements typical of the Polish limited-liability company (e.g. share capital), which
brings them structurally closer to companies as the so-called capital corporations.
The above leads to basic differences in the terminology used in individual one-
-tier models. In SEs and SCEs based in Poland, instead of the managing authority

22 Legal persons (as well as organisational units without legal personality, with a statutorily granted
legal capacity) are traditionally divided into corporations, whose basic substratum determining the
granting of subjective separateness and legal existence are legal entities, including primarily idividuals
(e.g. in associations or partnerships), as well as establishments whose substratum is property (e.g. fou-
ndations or state-owned enterprises) - see especially R. Longchamps de Berier, Wstep do nauki prawa
cywilnego, Lublin 1922, p. 108; E Zoll, Prawo cywilne w zarysie, part I, vol. 1, Krakéw 1946, p. 104;
S. Grzybowski, Prawo cywilne. Zarys czesci ogolnej, Warszawa 1985, p. 177; A. Wolter, Prawo cywilne.
Zarys czgici 0golnej, Warszawa 1986, p. 191; Z. Radwanski, Prawo cywilne — czes¢ ogélna, Warszawa
2003, p. 191, or a much later study on incorporated entities only, by K. Kopaczynska-Pieczniak, Kor-
poracja. Elementy konstrukcji prawnej, Warszawa 2019, p. 27 et seq.

23 In this regard, see apt comments presented by A. Szajkowski, Prawo spétek handlowych, Warszawa
2000, p. 73.

24 See G. Koziel, Przeniesienie ogotu praw i obowigzkéw w handlowych spétkach osobowych. Uwagi na
gruncie regulacji art. 10 k.s.h., Warszawa 2006, pp. 21-22 and the literature referred to therein.

25 See H. Cioch, Spéldzielnia europejska jako nowy rodzaj spotdzielni szczebla podstawowego, Rejent
2006, no. 12, pp. 10-12; A. Koniewicz, Spétdzielnia Europejska — European Corporation Society, Prze-
glad Prawa Handlowego 2007, no. 4, pp. 35-38; G. Koziel, Prawo czlonka spotdzielni do przeniesienia
udziatu. Zagadnienia wybrane, in: Prawa i obowigzki wspélnikow w spélce, spéldzielni europejskiej
i spélce europejskiej, ed. A. Witosz, Katowice 2012, pp. 41-43.
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(management board) and supervisory authority (supervisory board), the admini-
stering authority is the administrative board, whereas the SJSC is administered by
the board of directors.

The basic similarities are related to the essence (legal and organisational natu-
re) of the one-tier model, its basic functions, advantages and structural elements
(combination of competences in governance: running current affairs, management
and representation and supervision within the responsibility of one body, sepa-
ration of so-called committees, e.g. supervisory committee, executive committee,
etc., which, on a delegated competence basis, involve members with different status,
including, for example, executive directors, by entrusting them with the exercise of
specific powers in the preparation and/or implementation in various areas of these
competences).

Conclusion, arguments and proposed applications of the conclusion

Answering, in conclusion, the fundamental question (or questions) asked at the
outset and repeated at the beginning of the third paragraph of this article, which
at the same time constitutes its main research problem, it should be stated: yes, the
time has come to thoroughly consider the optional adoption of a one-tier model of
governance in the cooperative operating under national law on general principles
of the Polish Act — Law on Cooperatives of 1982 (ALC), and this is supported by
the following arguments.

First, the one-tier model was introduced in the Polish legal system for the first
time at the beginning of 2005 - in the AEEIGSE - as one of the options of gover-
nance for an SE established in the territory of Poland.

Second, several months later — in July 2006, the one-tier model was introduced
in the Polish legal system also in the ASCE as one of the governance options in an
SCE established in the territory of Poland.

Third, in July 2021, the one-tier model finally “reached” also companies incor-
porated under the Polish Code of Commercial Partnerships and Companies, be-
cause it was provided for in 2020 for one of them, namely the SJSC finally introdu-
ced as of July 2021.

Fourth, the introduction of the one-tier model in other companies established
under Polish law (limited liability company and joint-stock company) has been for
a long time considered and discussed in practice, literature, or even at the initial
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stage of the legislative work concerning the Code of Commercial Partnerships and

Companies.*

Fifth, certain elements of the one-tier model have been applied in the practice
of companies and cooperatives as the so-called “joint meetings” of the manage-
ment and supervisory bodies (supervisory boards) or rather of supervisory board
meetings with the participation of management boards (or rather their members),
which in many cases facilitate or also make the exercise of supervision more effi-
cient by allowing for much faster, timely and detailed information to be obtained
by members of the supervisory bodies (e.g. answers given by the members of the
managing body to the questions of supervisory body members), or also explana-
tions in response to their supervisory concerns — while the law does not expressly
provide for this, it does not forbid it either.

Sixth, it seems that there are no significant institutional or normative obstacles
preventing the one-tier model from being introduced in a cooperative established
under Polish law according to the regulatory model adopted for:

1) an SCE based in Poland - which seems to be the legal solution to be considered
first, because this model concerns the area of management and not the area of
property assets in which a cooperative governed by Polish law differs from an
SCE (e.g. with regard to its variable assets — share fund - as opposed to the more
stable, or even fixed (as in companies) share capital of an SCE), while in other
areas there are more similarities between a cooperative under national law and
an SCE than in comparison with an SE or SJSC. Furthermore, the introduction
of the one-tier model in a cooperative established under Polish law relates di-
rectly to the area of management and does not have negative effects on other
internal and external relations of this cooperative while improving (or poten-
tially improving) its governance. From the perspective of lawmaking, this may
be realised e.g. by reference to selected provisions of the ASCE (including all the

26 See in particular the statements, including comments, contained in the literature referred to on pages
216 to 220 of the paper cited in note 3; as well as in W. Zych, L. Koziol, Dualistyczny i monistyczny
system nadzoru i zarzgdzania w przedsiebiorstwie, Zeszyty Naukowe Malopolskiej Wyzszej Szkoty
Ekonomicznej w Tarnowie 2009, vol. 12, no. 1, pp. 273-303; K. Reszczyk-Krol, Reforma holenderskie-
go prawa spélek: System monistyczny i wiele innych zmian, Korporacyjnie.pl, 23.06.2013, https://kor-
poracyjnie.pl/reforma-holenderskiego-prawa-spolek-system-monistyczny-i-wiele-innych-zmian/
[access: 1.11.2021]; M. Wierzbicki, System monistyczny organow w spélce akcyjnej, 5.07.2013, https://
koniecznywierzbicki.pl/system-monistyczny-organow-w-spolce-akcyjnej/ [access: 1.11.2021]; 1. Ja-
rosz, One-Tier Board Structure in Polish Corporate Law? The Simple Joint Stock Company and Its Board
Model, Przeglad Prawno-Ekonomiczny 2019, no. 48, pp. 46-64; P. Pinior, Monistic System in the Simple
Joint-Stock Company, Business Law Journal 2020, no. 2, pp. 2-7.
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provisions of this Act on the one-tier model, relatively few), or/and according to
the regulatory model adopted for
2) an SJSC - which seems a legal solution for further consideration - for the re-
asons indicated above in paragraphs 2 and 3 of this article, but on the other
hand, due to the very coherent and transparent legislative method adopted in
the SJSC, provisions on the management of this company (including e.g. the
distinguishing of general provisions concerning all governing bodies and then
separate provisions referring to the board of directors), it is not altogether po-
intless and could be very interesting from the theoretical and legal perspective,
and useful in the practice of legal and economic transactions. It should also be
borne in mind that in the area of property relations (including, in particular,
share capital detached from shares), the SJSC differs from classic Polish compa-
nies, which may constitute an element of similarity with a cooperative operating
under the general rules of Polish law in the perspective of comparing the SJSC
and this cooperative with the SCE, SE or other companies established under
Polish national law (limited lability company and joint-stock company) and may
also constitute an auxiliary argument for referring in the process of making re-
gulations of the one-tier model in cooperatives under national law operating
pursuant to the provisions of the Law on cooperatives also to the Polish regu-
lations on the SJSC as these have the advantages mentioned above (including,
inter alia, orderliness, comprehensiveness and clarity).
Seventh, in view of the above, as regards also companies governed by national law
in which it is now impossible to opt for a one-tier model (and thus in relation to a li-
mited liability company and joint-stock company), the need for including such a legal
possibility as a governance option for those companies under relevant provisions in
the articles of association is more and more seen and expressed in business practice.”
Eighth, it should be noted that if the one-tier model was introduced as one of
the options in the area of governance in a joint-stock company, this option would
relate mutatis mutandis under Article 161 of the Act on Insurance and Reinsurance
Activities® also to mutual insurance (and mutual reinsurance) companies. It would
additionally, as if automatically extend the scope of the one-tier model of governan-
ce in the Polish legal system.
Ninth, it should be borne in mind that in the above-mentioned case of the intro-
duction of the one-tier model as one of the options of governance in a joint-stock

27 See ibidem, as well as comments presented in note 29.
28 Actof 11 September 2015 on insurance and reinsurance activities, consolidated text: Journal of Laws
2021 item 1130 as amended (hereinafter AIRA).
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company, this option could potentially also apply mutatis mutandis to the limi-
ted joint-stock partnership (LJSP) which, as in the above-mentioned case could,
to some extent automatically, extend the range of application of the one-tier model
of governance in the Polish legal system. This refers to the implementation by the
legislature of the hypothetical legislative assumption of a “parallel” (in relation to
the regulation of Article 97 CCPC concerning the professional partnership [PP])
introduction into the LJSP - as a result of the reform of its organisational struc-
ture providing for the situation in which the supervisory board is established in
this partnership (by operation of law or under the articles of association, pursuant
to Article 142 CCPC) - of the possibility of establishing the management board,
similarly as for the management board in a professional partnership (pursuant to
Article 97 CCPC), to which provisions on the management board in a joint-stock
company would apply mutatis mutandis.

Tenth, it is also quite obvious that the one-tier model, although primarily in
the area of operation of companies, operates successfully in other countries of the
world, including Western European countries, or is used with even greater enthu-
siasm in countries whose legal systems are based on the Anglo-American model,
where this management system originates from, e.g. in the UK or USA.®

29 Analyses carried out by foreign researchers show that apart from its application in the area of opera-
tion of the Societas Europaea and the European Cooperative Society, the one-tier model is provided
for as one of the governance options in some foreign legal systems, not only for companies under
national law (see, for example, the official government press release of the Ministry of Justice and
Security of the Netherlands of 28 September 2012 - The Business Community Benefits from the One-
-Tier Model, https://www.government.nl/latest/news/2012/09/26/the-business-community-benefits-
-from-the-one-tier-model [access: 1.11.2021], as well as the provisions of the Dutch Civil Code (Bur-
gerlijk Wetboek™), http://www.dutchcivillaw.com/ civilcodebook022.htm [access: 1.11.2021] but also
in relation to cooperatives established under national law, excluding, for example, the German legal
system and legal systems strongly derived from the Germanic culture (tradition) of national coope-
rative law (as opposed in particular to the legal systems of Great Britain, the United States and those
based on their elements, including the structure of legal systems, as well as the legal systems of France
and those directly derived from the Romanic culture (tradition) of national cooperative law - in
this regard, see especially the examples of legal regulations relating to the operation of cooperatives
under national law in selected different foreign legal systems presented in a comparative legal study
entitled International Handbook of Cooperative Law, eds. D. Cracogna, A. Fici, H. Henry, New York
2013 including, in particular, the rules provided for in the cooperative law of Austria (authors of
the fragment): G. Miribung, E. Reiner, pp. 231-250; Belgium (author of the fragment): A. Coates,
pp- 251-269; France (author of the fragment): D. Hiez, pp. 393-411; Germany (author of the frag-
ment): H.H. Miinkner, pp. 413-429, Italy (author of the fragment): A. Fici, pp. 479-501; the Nether-
lands (author of the fragment): G.J.H. van der Sangen, pp. 541-561; Portugal (author of the fragment):
R. Namorado, p. 635-652; Spain (author of the fragment): I. Gemma Fajardo Garcia, pp. 701-718; the
United Kingdom (author of the fragment): I. Snaith, pp. 735-757, or the United States (authors of
the fragment): B. Czachorska-Jones, J. Gary Finkelstein, B. Samsami, pp. 759-778.
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Eleventh, it should also be borne in mind that since in the area of admissibility
of application and legal structure for the introduction of the possibility of using
means of remote communication, including means of electronic communication
in a cooperative established under Polish national law (in the area of its activities
conducted through governing bodies), the legislature made it convergent to com-
mercial partnerships and companies as a result of the introduction of so-called fa-
cilitation (improvement) of action (which can also be described as “new options of
action” during the time of constraints imposed on operation due to the COVID-19
pandemic®), it seems that this “convergence” should also be implemented in the
context of the one-tier governance model, all the more so since, from the perspec-
tive of such constraints (of action), this one-tier model in governance can also be
seen as a specific, very important improvement (facilitation) of action that can re-
duce the risk of spread of the COVID-19 pandemic in its various mutations.

Twelfth, in reference to the previous argument, it seems that it may be reasonable
to “attach” the issue of introducing the regulation of the one-tier model as one of the
governance options for a cooperative operating under general rules (on the basis of
the regulations provided for in the Law on Cooperatives of 1982) to the “package”
of provisions constituting the so-called anti-crisis shield introduced and extended
(by way of an amendment) in connection with the COVID-19 pandemic, with the
reservation of the possibility of applying these regulations also after the pandemic.
It would also seem reasonable to add the issue of introducing the regulation of
the one-tier model in a limited liability company and joint-stock company to that
“package”, thus combining the legal reform of cooperatives and companies in this
respect, which would be an expression of a certain consistency in the legislature’s

30 Improvements or new possibilities of action provided for in the acts introducing the so-called ‘anti-
-crisis shield” (a package of laws proposed by the Government of the Republic of Poland, adopted
by the Parliament of the Republic of Poland and signed by the President of the Republic of Poland
in March 2020, which allows the implementation of special solutions and a set of actions aimed at
counteracting the negative economic and social effects of the COVID-19 pandemic caused by SARS-
-CoV-2, including in the activities intended to be analysed, evaluated and supplemented on a perma-
nent basis — see Explanatory note to the bill of 16 April 2020 on special support instruments in rela-
tion to the spread of SARS-CoV-2, [Sejm papers no. 330, p. 1]), i.e. primarily in the Act of 31 March
2020 amending the Act on Special Solutions Related to Preventing, Counteracting and ombating
COVID-19, Other Infectious Diseases and Crisis Situations Caused by Them and Some Other Acts
(Journal of Laws 2020 item 568 as amended) as well as the Act of 16 April 2020 on Special Support In-
struments in Relation to the Spread of SARS-CoV-2, consolidated text: Journal of Laws 2021 item 737
as amended. For more detail on this issue, see e.g. G. Koziel, New Possibilities of Operation for Entities
Other than Commercial Partnerships/Companies Provided for in the So-Called Anti-Crisis Shield, Teka
Komisji Prawniczej PAN - Oddzial w Lublinie 2021, vol. 14, no. 2, pp. 249-271 and the papers referred
to therein.
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action, despite taking legislative action at a considerable pace resulting from the

need to adapt the law to the pandemic situation.

From a legislative perspective, the one-tier model in a cooperative established
under national law may be introduced, taking into account the above specific con-
siderations, by:

1) areference to the Polish regulations on the one-tier model in the SCE contained
in the Act on the SCE (ASCE) as indicated above;

2) drafting an autonomous regulation of the one-tier model in a cooperative gover-
ned by national law based on the EU and Polish legislation on the SCE,

3) drafting an autonomous regulation of the one-tier model in a cooperative gover-
ned by national law based on the EU and Polish legislation on the SJSC,

4) drafting an autonomous regulation of the one-tier model in a cooperative go-
verned by national law based partly on the EU and Polish legislation on the SCE
and partly on the Polish regulation on the SJSC.

Any of the four variants mentioned above may be the subject of discussion on
how to apply the proposed change. In the author’s view, however, based on the con-
siderations and arguments set out above, three of these variants deserve particular
attention: the first, second and fourth one.
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Legal effects of concluding contracts for the purchase
of residential buildings from housing cooperatives
by cooperative members and a non-members

Skutki prawne zawarcia umoéw zwigzanych z nabyciem budynku mieszkalnego od
spotdzielni mieszkaniowej przez jej cztonka oraz osobe nieposiadajaca
statusu cztonka spotdzielni

npaBOBble nocneacTBmA 3aktoyeHA 4OroBopoB Ha np|/|o6peTeH|/|e XKWNbIX ,OMOB
Y XKUNNLLHbIX KOONEepaTBOB YJIEeHOM KoonepaTtBa 1 N1ULOoM,
He ABNAWMMCA YeHOM KoonepaThBa

MpaBoBi HaCNigKW YKNageHHA AOrOBOPIB KYMiBIi XMTIOBOro 6YANHKY Bifl XK1TIOBOrO
KoornepaTumBy Oro uneHoM Ta 0cobolo, AKa He Ma€ CTaTyCy UNieHa KoornepaTusy
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Prof. Dr. habil., University in Biatystok
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Summary: The motivation for writing this article was that |, as a solicitor, have conducted 18 court cases on behalf
of persons who had actions brought against them by housing cooperatives aiming to terminate residential con-
struction contracts concluded in 2010 and 2011 by and between the cooperatives and my clients. Acommon factor
for all my clients was that they were not members of the housing cooperatives at the time they entered into these
contracts. After becoming housing cooperative members in 2012, my clients concluded the contracts in the form of
notarial deeds: first preliminary and then final contracts. All clients paid the agreed-upon price for house construc-
tion. This is because, at the time, residential construction contracts could only be concluded with cooperative mem-
bers and my clients only acquired membership later in 2012. Between 2015 and 2016, the housing cooperatives
brought actions against my clients, demanding that the contracts they concluded with the clients be declared void.
The validity and relevance of the problem | have researched are evidenced by the fact that some of the court pro-
ceedings have not resulted in a final decision to this day. The research aims to determine the validity of the contracts
entered into by my clients in connection with their purchases of buildings from housing cooperatives. The most
significant problem was the ‘commencement’ of the acquisition process without being a cooperative member. To
this end, | used the method of dogmatic analysis of the law and interpreted the legal provisions and court decisions
in force throughout the period (from 2010 until today), as well as the most important decision of the Constitutional
Tribunal on this issue, i.e. that of 5 February 2015. | have answered the question of whether the lack of cooperative
member status at the time of concluding a building construction contract could render the contract null and void,
and therefore, whether the claims of housing cooperatives deserve to be dismissed or admitted.

Key words: membership, cooperative, contract validity

Streszczenie: Pretekstem do napisania tekstu byto prowadzenie przeze mnie jako adwokata 18 spraw sagdowych
na rzecz 0séb, przeciwko ktérym spotdzielnie mieszkaniowe wytoczyly powddztwa o uniewaznienie umoéw za-
wartych w 2011 i 2012 r. w formie pisemnej ze spotdzielniami mieszkaniowymi o wybudowanie i przyrzeczenie
ustanowienia odrebnej wiasnosci domu jednorodzinnego. Osoby te w chwili zawierania uméw nie byty cztonkami
spotdzielni mieszkaniowej. Po uzyskaniu statusu cztonkéw spoétdzielni (w 2011 i 2012 r.) moi klienci zawarli umowy
w formie aktu notarialnego: najpierw umowy przedwstepne, a potem umowy przyrzeczone. Wszyscy zaptacili za
wybudowanie domoéw. Ze wzgledu na to, ze w spornym okresie umowy o wybudowanie doméw mogty by¢ zawie-
rane tylko z cztonkami spétdzielni (moi klienci uzyskali je w 2012 1), w latach 2015 i 2016 spétdzielnie mieszkaniowe
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wytoczyly powddztwa o stwierdzenie niewaznosci zawartych uméw. Celem podjetych badan byto udzielenie
odpowiedzi na pytanie o skutecznos¢ prawng zawartych uméw, zwigzanych z nabyciem budynku mieszkalnego
od spotdzielni mieszkaniowej przez osoby, ktére ,rozpoczety” proces nabywania, nie bedac cztonkami spétdzielni
mieszkaniowej. W artykule postuzytam sie metoda dogmatyczna. Dokonatam wyktadni obowigzujacych w catym
okresie (od 2010 r. do chwili obecnej) przepiséw prawa, orzecznictwa sagdowego, kluczowego w tej sprawie wyroku
Trybunatu Konstytucyjnego z dnia 5 lutego 2015 r. Udzielitam odpowiedzi na pytanie, czy brak statusu cztonka
spotdzielni w chwili zawierania umowy o budowe doméw mégt powodowad niewaznos¢ zawieranych umoéw.
Stowa kluczowe: cztonkostwo, spétdzielnia, waznos¢ umow

Pesiome: Mpeanorom ansa HanvcaHys HaCToALLel CTaTby NOCAYKI GaKT, uTo ABTOP, Kak aABoKart, nposena 18 cy-
febHbIX AeN OT MEeHW UL, NPOTUB KOTOPbIX KWMLLHbIE KOONepaTMBbl NOAANN UCKM O NPU3HaHWN HefeicTBY-
Te/bHbIMM JOrOBOPOB, 3aKtoueHHbIX B 2011 1 2012 rogax B MMCbMeHHO Gopme C KUMLLHBIMY KoomnepaTBamu
Ha CTPOUTENbCTBO U ObellaHKe YCTaHOBWTb OTAENbHOE MPaBO COOCTBEHHOCTU Ha OAHOKBAPTVPHBIN U0 AOM.
Ha MOMeHT 3aKntoueHA 4OroBOPOB 3TV INLA He ABAANMCH YNleHaMM XXKUIULLHOTO KoonepaTusa. [locne nonyyeHna
cTaTyca uneHoB koornepatusa (B 2011 1 2012 roaax), KNMEHTbI 3aKOUnN JOroBopbl B Gopme HOoTaprianbHOro
aKTa: CHauasia npeABapuTe/ibHble, a 3aTeM OCHOBHbIE JOroBOpPbI. Bce OHM onnatunm crpontenbcTso JOMOB. B cBA3n
C TeMm, YTO B YKa3aHHbIN Neprog AOroBOPbl Ha CTPOUTENLCTBO AOMOB MOV 3aK/I04aTbCA TOMBKO C UeHaMM -
NIALLHBIX KOOMepaTyBOB (MOW KMeHTbI nonyunnu nx B 2012 rogy), 8 2015 1 2016 rofax *KunuLHble KoonepaTyiBbl
nofanv CKM O NPU3HaHNK 3aKIO4YEHHbIX AOTOBOPOB HeAeCTBUTENbHbIMU. Lienb npoBegeHHOro nccnefosaHma
3aK/to4anach B TOM, YTOObl OTBETUTb Ha BOMPOC O LPUANYECKON CiIe 3aKI0UEHHbIX JOrOBOPOB, CBA3aHHbIX C NPWi-
0bpETEHVEM XIITOTO MOMELLEHNS Y KUMLLHOTO KOOoMNepaT1Ba IMLiamm, KOTopble «Hauyanu» MpoLecc Npuo pete-
HWA, He ABNAACh YeHaMU XXUNLLHOTO KoonepaTusa. B ctatbe ncnonb3yerca gormatnieckuin Metog. ABTOp UCTON-
KoBblBasia MPaBOBble MONOXKeHNA, ieliCTBOBaBLUME B TeYeHne Bcero nepuopa (c 2010 roaa no HacTosLlee Bpems),
CynebHyto NPaKTUKyY, KIoYeBOe peLleHre KOHCTUTYLMOHHOTO cyAa oT 5 ¢peBpansa 2015 roaa no AaHHOMY BOMPOCY.
ABTOp OTBETWMA Ha BOMPOC, MOMJIO /N OTCYTCTBME CTaTyca YieHa KoornepaTtriBa Ha MOMEHT 3aK/lloueHnsa AOroBopa
Ha CTPOUTENbCTBO JOMOB CAeNaTb 3aK/oYeHHbIe JOrOBOPbI HEAENCTBUTEbHBIMU.

KnioueBble cnioBa: Y1eHCTBO, KoonepaTus, [eNCTBUTENIbHOCTb LO0rosopos

Pestome: [prBoAOM ANA HanNMCaHHA TEKCTY MOCYXKUIO Te, WO A, AK aABOKaT, Bena 18 CyaoBuUxX cnpas LLofo ocio,
NPOTU AKKX XWUTNOBUI KOOMNepaTyB NOAaB NO30B NPO BU3HAHHA HERINCHUMMN [OroBOPIB, yknafgeHnx y 2011 Ta
2012 pokax y nncbMoBiii dopmi Ha 6yAiBHALTBO Ta O6ILAHKY BCTaHOBUTW OKPEMy BNIAacHICTb Ha OfHOCIMENHMIA
6yAnHOK. Lli 0cobu Ha MOMEHT yKNafieHHsA JOroBOPIB He BXOAWAM 10 CKlafly XMTIOBOro Koonepatusy. Micna oT-
PUMaHHsA CTaTycy uneHiB koonepatusy (y 2011 Ta 2012 pokax) Moi KIiEHTU yKnanu jorosopu y GopmiHoTapiasnb-
HOTO aKTy: CroyaTKy nonepegHi, a NoTiM ocTaTouHi. KoxeH 3annatvs 3a 6yfiBHILTBO CBOIX OyAMHKIB. Y 3B'A3KY
3 TUM, WO Y CMipHWI NepioA [oroBopy Ha GyAiBHULITBO OYANHKIB MOXHa Oyno yknaaaTu vLie 3 YneHamm Koo-
nepatvBy (MOT KNiEHTV oTpumanu Len ctatycy 2012 poui), y 2015 Ta 2016 pokax XWUTNOBi KoonepaTuay noganu
MO30BW NPO BU3HAHHA YKNajeHNX OroBOpPIB HeAiicHUMU. MeTolo npoBefeHoro Aochig»KeHHaA 6yno BianoBicTn
Ha NWTaHHA NPO PUAMYHY CUINY YKNTafieHX [JOroBOPIB KyMiBIli XUTNa Y KUTI0BOMY KoornepaTyiBi 0cobamu, AKi
«po3noyan» npouec npuabaHHs, He Byayun YneHamy XUTIOBOrO KoornepaTusy. Y CTaTTi BUKOPVCTaHO AOr-
MaTUYHUI MeTof. fl NpoBena TAyMayeHHA HOPMU 3aKOHY, Lo AiAB NPOTAroM ycboro nepiogy (3 2010 poky no
TenepiLLHil yac), CyfOBUX pillieHb, KIOUOBOTO pilleHHsA KoHcTuTyuiliHoro TprbyHany Big 5 ntotoro 2015 poky.
B cTaTTi HagaHo BiAMOBIAb Ha 3aNMTaHHS, UM BiACYTHICTb CTaTyCy UleHa XUTI0BOro KoorepaTunBy MOr1a npusse-
CTV A0 BU3HAHHA YKNafeHVX OroBOPiB HEeAINCHAMMN.

KniouoBi cnoBa: UneHcTBO, KOONEPaTWB, YAHHICTb AOTOBOPIB

Introduction

The following considerations focus on the determination of legal consequences
ensuing from the conclusion of written construction contracts and final contracts
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Legal effects of concluding contracts for the purchase of residential buildings from housing cooperatives

for the establishment of separate ownership of a single-family residential building,
under the Act on Housing Cooperatives of 15 December 2000 (based on its word-
ing as of 6 April 2000)," which were concluded by and between housing coopera-
tives and individuals who were not cooperative members at the time.?

In practice, it was often the case that construction contracts and final contracts
to establish separate ownership of single-family residential houses were concluded
with non-members of housing cooperatives before the Act on Housing Coopera-
tives, in the wording valid as of 9 September 2017, came into force. Subsequently,
the ‘purchasers’ were granted cooperative membership and concluded a prelimi-
nary contract, in the form of a notarial deed, for the transfer of the right of perpet-
ual usufruct of the land and establishment of separate ownership of the building,
under which the cooperative (pursuant to the provisions of the Act on Housing
Cooperatives of 15 December 2000) undertook to transfer to the ‘purchaser’ the
right of perpetual usufruct together with the ownership of the residential building
constituting a separate property, and the ‘purchaser’ undertook to acquire these
rights. Then, while performing the preliminary contract, the parties concluded
another notarial deed contract for the transfer of the right of perpetual usufruct
and share in the property, establishment of separate ownership of the building and
a quoad usum agreement, under which the cooperative transferred to the ‘purchas-
er’ the ownership of the residential building constituting a separate property along
with the right of perpetual usufruct to the land on which the building was located.
While this sequence of events seems logical and consistent, unfortunately, it evokes
numerous legal issues.’?

1. The influence of the membership relationship on the validity of
concluded contracts

The key point is that this relationship between the ‘purchaser’ and the housing co-
operative began when the ‘purchaser’ was not yet a member of the housing coop-
erative.

1 Journal of Laws [Dziennik Ustaw] 2001 no. 4, item 27 as amended.

2 To learn more about cooperative member status, see: K. Pietrzykowski, Charakter prawny stosunku
cztonkostwa, in: System Prawa Prywatnego, vol. 21. Prawo spotdzielcze, ed. K. Pietrzykowski, Warsza-
wa 2020, pp. 100 ff.

3 A. Stefaniak, Prawo spétdzielcze. Ustawa o spotdzielniach mieszkaniowych. Komentarz, Warszawa 2018
[LEX database], Commentary on Article 3.
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Pursuant to Article 3 (1) of the Act on Housing Cooperatives of 15 December
2000, in the wording valid from 6 April 2010 to 9 September 2017, i.e. the period
during which the construction contract, preliminary contract and final contract
were concluded, a natural person could be a cooperative member even if he or she
had limited or no legal capacity. During the above period, this provision did not
specify the moment in which a person is granted cooperative membership. In the
wording in force after 9 September 2017, Article 3 (1) (4) of the aforementioned Act
indicates that a cooperative member is a natural person who is entitled to the claim
to establish separate ownership of premises, hereinafter referred to as the ‘expectan-
cy right; even if he or she does not have legal capacity or has limited legal capacity.
Moreover, Article 3 (3%) (2) stipulates that cooperative membership arises at the
moment of acquisition of the expectancy right. This effect arises by virtue of law.

In its wording valid when the construction contract, preliminary contract and
final contract were concluded, Article 18 (1) provided that the cooperative con-
cludes a residential construction contract with a cooperative member applying for
the establishment of separate ownership of the premises. In contrast, the Article’s
wording after 9 September 2017 indicates that a residential construction contract
is concluded with a person applying for the establishment of separate ownership
of premises. The consequences of concluding the contract set out in Article 18 are
regulated by Article 19, according to which the above-mentioned expectancy right
arises at the moment of concluding this contract.

Bearing the above in mind, it should be noted that before 9 September 2017 a res-
idential construction contract could only be concluded with a member of a housing
cooperative. Since the above-mentioned date, this contract may be concluded not only
with a cooperative member but also with any non-member who simply applies for the
establishment of separate ownership of premises.* At the same time, it is assumed that
at the time the parties concluded the construction contract under consideration, it was
necessary for anyone applying for membership to be approved by the resolution of the
cooperative’s assembly in order to become a cooperative member. The less restrictive
approach assumes that it was enough for a prospective member to apply for cooper-
ative membership, with the simultaneous conclusion of the residential construction
contract.” If the above reasoning is deemed acceptable, it remains undisputed that the
‘purchaser’ was not a cooperative member at the time the construction contract was
concluded, and as such, it was concluded with a person who was not entitled to it.

4 Komentarze Prawa Prywatnego, vol. 6B. Prawo spotdzielcze i mieszkaniowe. Komentarz, ed. K. Osajda,
Warszawa 2018 [Legalis database], Commentary on Articles 3, 18, 19.

5 K. Pietrzykowski, Spéldzielnie mieszkaniowe. Komentarz, Warszawa 2018 [Legalis database], Com-
mentary on Articles 3, 18, 19.
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In the wake of the above, it is necessary to consider the consequences of entering
into a residential construction contract with a person who is not formally a coop-
erative member. At first glance, it appears that such a contract may be considered
free from legal defects only if the acquirer of the rights arising from the contract was
a cooperative member when the contract was concluded or at least signed a member-
ship declaration concurrently with the conclusion of the contract. It should be noted,
however, that in light of Article 3 of the Act on Housing Cooperatives, amended as
aresult of the Constitutional Tribunal’s judgment of 5 February 2015 (K 60/13), a per-
son who has the right to a claim arising from a residential construction contract for
the establishment of separate ownership of the premises - the so-called ‘expectancy
right’ — acquires the status of a housing cooperative member by virtue of law. This
rule has been applied retroactively to anyone who had been entitled to expectancy
right before the amended Act on Housing Cooperatives came into force. Thus, due
to the constitutional and civil law principle of the protection of property and other
proprietary rights, it may be assumed by analogy that ‘purchasers’ legally became co-
operative members already at the time of conclusion of the construction contracts.
This is since they acquired the expectancy right mentioned in Article 3 of the Act on
Housing Cooperatives as early as that moment. Their subsequent admission as coop-
erative members by means of a resolution of the cooperative assembly was, in such
a case, merely a confirmation of their cooperative member status. Acceptance of the
above argumentation leads to the conclusion that the construction contracts under
consideration were concluded in compliance with the law and thus shall be deemed
valid and effective. In the justification of its judgement of 5 February 2015 (K 60/13),
the Constitutional Tribunal indicated that the legislator, within the binding constitu-
tional framework, has considerable freedom to shape the content of subjective rights
at the level of ordinary legislation. At the same time, it is not constrained in its ability
to make the effect of the acquisition of a subjective right conditional on the potential
buyer being admitted as a housing cooperative member. Nonetheless, the legislatures
freedom is by no means absolute and unlimited. Its limit is the protection of consti-
tutionally guaranteed freedoms and rights. The legislator may not arbitrarily shape
the content and limits of individual property rights. It cannot introduce provisions
which, in practice, will lead to purchasers committing significant financial resources
without a guarantee of acquiring specific property rights. The acquisition of a vital
property right cannot be derived from cooperative membership.®

6 Based on the statement of reasons for the judgement of the Constitutional Tribunal of 5 February
2015, K 60/13, Journal of Laws 2015 item 201 and 30 March 2004, K 32/03, Journal of Laws 2004
no. 63, item 591.
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Moreover, taking into account the legal structure of the residential construction
contract and its exclusively preparatory (development) character, it should be stated
that this contract, if concluded with a non-member of a cooperative, is not burdened
with absolute nullity. Even if we assume that the ‘purchasers’ were not cooperative
members at the time when the construction contracts were concluded, the only result
of this in the cases I have analysed would be that the ‘purchasers’ would have acquired
a claim within the scope of the contract, which would then be transformed into a full
expectancy right of separate ownership of premises no later than on the date of ac-
quiring cooperative membership. Thus, the moment its defects have been removed,
the construction contract would become fully valid and effective.

Even if the above argumentation were to be rejected, what is brought to the fore
is that a residential construction contract, due to its specificity, cannot be treated as
a preliminary contract, let alone a final one. Thus, preliminary and final contracts
concluded by and between the parties should be treated as separate contracts, in-
dependent of the construction contract. The effects of their conclusion should thus
be considered separately from the construction contract’s validity or otherwise not
as ones arising from it. By concluding a preliminary contract, the parties, in a way,
sanctioned any potential deficiencies in the construction contract. Thus, even if we
assume that the construction contract was indeed concluded with a non-member of
a cooperative, then at the time the preliminary contract was concluded, i.e. after the
‘purchaser” had already formally acquired cooperative member status, the parties re-
affirmed their intentions and produced legal effects by creating an obligation to trans-
fer the perpetual usufruct right to the land and establish separate ownership of the
building. Therefore, both the preliminary contract and the final contract are valid. It
should thus be acknowledged that the cooperative effectively transferred to the ‘pur-
chaser’ the ownership of the residential building, constituting a separate property,
together with perpetual usufruct to the land on which the building was located.

In light of the amended Article 3 of the Act on Housing Cooperatives, a person
entitled to the claim for the establishment of separate ownership of premises, the so-
called ‘expectancy right, which arises from a residential construction contract, shall
acquire the status of a housing cooperative member by virtue of law.” Due to the con-
stitutional and civil law principle of the protection of ownership and other proprie-
tary rights, it may be assumed that the ‘purchaser’ legally became a cooperative mem-
ber as early as the conclusion of the construction contract. The construction contract
has been concluded in accordance with the law and is therefore valid and effective.

7 K. Pietrzykowski, Charakter prawny czlonkostwa..., p. 104.
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Even if we assume that the ‘purchaser’ did not have the status of a cooperative
member at the time of entering into the construction contract, the only effect of the
contract was that the purchaser acquired the claim to the extent covered by it; at
the same time, no later than on the date of acquiring cooperative membership, the
claim transformed into the full expectancy right of establishing separate ownership
of the premises.

Preliminary contracts and final contracts concluded by and between the parties
should be treated as separate contracts, independent of the construction contracts.
The effects of their conclusion should be considered separately from the construc-
tion contract’s validity or otherwise not as ones arising from it. By concluding a pre-
liminary contract, the parties, in a way, sanctioned any potential deficiencies in the
construction contract. Both the preliminary contract and the final contract are valid.

Conclusions

In business practice, cooperatives claim that contracts concluded with non-mem-
bers of cooperatives shall be void, raising the argument of the so-called non-retro-
activity of the amended Article 3 of the Act on Housing Cooperatives. I would like
to stress that in line with the argumentation raised above, the assumption that the
‘purchasers’ legally became cooperative members as early as the time of concluding
the construction contract may, by analogy, result not from the retroactive applica-
tion of Article 3 itself, but rather from the constitutional and civil law principle of
the protection of property and other proprietary rights. As stated in Article 21 (1)
of the Polish Constitution, the Republic of Poland protects ownership.® Further,
pursuant to Article 64 of the Polish Constitution, everyone has the right to own-
ership. The Constitution of the Republic of Poland also states that everyone shall
enjoy the equal legal protection of ownership.” At the same time, ownership may
only be limited by statute but only to the extent that this does not violate the essence
of the right of ownership. This results explicitly from the above-mentioned prin-
ciples that the right of ownership, as a fundamental right of every Polish citizen, is
subject to special protection guaranteed by the legal act of the highest rank. There-
fore, evoking the constitutional principles indicated above, one could formulate
the following thesis: the legislator’s omission resulting in the lack of an appropriate

8 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 1997 no. 78, item 483.
9 Compare: judgment of the Constitutional Tribunal of 5 February 2015.
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interim provision that would also regulate, in accordance with the amendments in-
troduced by the Constitutional Tribunal’s judgement, the situation of persons who
acquired the expectancy right, housing cooperative membership, and ultimately the
ownership right before the amendments came into force, cannot constitute grounds
for treating them unfairly and differently from persons for whom the Act provided
the relevant interim provisions. The view that ‘purchasers’ should be deemed to
have become cooperative members upon entering into a construction contract with
their cooperatives is based on compliance with constitutional principles and not
directly on the literal wording of the Act on Housing Cooperatives.

It should be further emphasized that pursuant to Article 5 of the Civil Code, one
may not make use of his or her right in a way that would be contrary to the socio-
economic purpose of this right or the principles of social co-existence. Pursuant to
the provisions of law, such action of the entitled person shall not be considered the
exercise of his or her right and shall not be protected. Actions of housing coopera-
tives that aim to deprive persons of the right of ownership to the real estate that the
latter have paid the agreed-upon price for could be deemed an abuse of the natural
right by such cooperatives. However, the arguments presented herein would need
to be elaborated further to use this thesis in a trial.

Translated by Ewa Wyszczelska
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The impact of housing cooperative bankruptcy on the
status of persons entitled under ownership rights
to premises. Selected comments on a change
in the Supreme Court’s position

Wptyw upadtosci spétdzielni mieszkaniowej na sytuacje oséb uprawnionych z tytutu
wiasnosciowych praw do lokali. Uwagi o zmianie stanowiska Sadu Najwyzszego

Bnnanve 6aHKpOTCTBa AKNNNLWHOIO KoonepaTtmea Ha CTaTtycC iy, AMeoLWwnx
npaso CO6CTBEHHOCTU Ha nomMeLleHnA. KOMMEHTapVII/I K M3MEHEHWIO NO3nLnn
BerOBHOI'O CyAa

Bnnue 6aHKPYTCTBA KMTIOBOTO KOOMEPaTMBY Ha CTaTyC 0Ci6 YNOBHOBaXXeHHMX
3 TUTYNIB BACHOCTI Ha NpUMiLLieHHA. KomeHTap LWoAo 3MiHNM y BUCHOBKY BepxosHoro Cyay
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Summary: The article presents an extremely important shift in the judicature by Poland’s Supreme Court as
regards the assessment of the consequences of the transformation of the cooperative ownership right to a res-
idential unit into the right of independent ownership of a residential unit in the wake of the housing coopera-
tive's bankruptcy proceedings. Originally, the Supreme Court held that a mortgage that encumbered the coop-
erative’s real estate at the time of the transformation encumbers ex lege the resulting right of the independent
ownership of a residential unit. Not until 2019 did the Supreme Court abandon this controversial position, and
the ultimate change in its judicature is supported with a wide array of critical underlying motives. The author
approves of the recently adopted judicial trajectory, yet with a proviso that the resolution of problems it pertains
to be not left to the judicature only, as it requires the definitive intervention of the legislator.

Key words: Supreme Court, mortgage, housing cooperative bankruptcy, ownership rights to premises

Streszczenie: Artykut prezentuje niezwykle istotng zmiane w orzecznictwie Sadu Najwyzszego odnoszacg sie
do oceny skutkéw przeksztatcenia wtasnosciowego prawa do lokalu w prawo odrebnej wiasnosci lokalu w trak-
cie postepowania upadtosciowego spoétdzielni mieszkaniowej. Pierwotnie Sad Najwyzszy uznawat, ze hipoteka,
ktéra w chwili przeksztatcenia obcigzata nieruchomosc spoétdzielni, z mocy prawa obcigza powstate prawo odreb-
nej whasnosci lokalu. Dopiero w 2019 r. Sad Najwyzszy odstapit od tego kontrowersyjnego stanowiska, podno-
szac szereg wazkich racji w tym zakresie. Autorka aprobuje najnowszg linie orzecznicza, zastrzegajac jednak,
Ze rozstrzyganie tego rodzaju problemoéw nie powinno by¢ pozostawione judykaturze, lecz wymaga jednoznacznej
interwencji ustawodawcy.

Stowa kluczowe: Sad Najwyzszy, hipoteka, upadtos¢ spétdzielni mieszkaniowej, wtasnosciowe prawa do lokalu

Pestome: B cTaTbe npeacTaBneHo YpessbiuaiHo BaXKHOE 13MeHeHue B cyne6Hol npakTike BepxoBHoro cyaa,
KacaloLeecs OLeHKI NoCIeACTBIUN Npeobpa3oBaHusA Npasa cO6CTBEHHOCTY Ha MOMELLIEHA B NPABO OTAEbHOM
COBCTBEHHOCTM Ha MOMELLEHMA B XOA€e npoueaypbl 6aHKPOTCTBA KMMLHOTO KoornepaTtusa. MepBoHadanbHO
BepxoBHbIl CyA MOCTAHOBWS, YTO WMOTEKa, OGPEMEHSIOWAsn MYLLECTBO KOOMepaTMBa Ha MOMEHT npeobpa-
30BaHUA, 06peMeHsET BO3HUKLLEE MPABO OTAENbHON COBCTBEHHOCTY Ha MOMELLEHUA B CUy 3aKOoHa. TONbKO
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B 2019 rogy BepxoBHbIN Cyf OTOLEN OT 3TOW NPOTUBOPEUMBO NO3ULNW, BbIABUHYB B STOW CBA3UN PAL BaXKHbIX
060CHOBaHMI1. ABTOP 0J06PSAET NOCNeHIO NVHMIO CyAe6GHO NPaKTKKX, OroBapyiBas, OAHAKO, UTo pelleHne
nofo6HbIX MPO61eM He AOIKHO ObITb OCTaBNIEHO Ha YCMOTPEHWE CyAebHON BnacTy, a TpebyeT NpAMOro BMeLua-
TenbCTBa 3akoHopAaTenA.

KnioueBble cnoBa: BepxoBHbiii Cyf, UNoTeKa, 6aHKPOTCTBO XMIIMLLHOTO KOOMepaTyiBa, Npasa COGCTBEHHOCTY Ha
nomelLLeHve

Pestome: Y cTaTTi npeacTaBneHo Haf3BMYaNHO BaxK/IMBY 3MiHY CyA0BOI NpakTuKu BepxosHoro Cyay WoAo OuiHKM
Hacnipkie TpaHcPopmaLlii NpaBa BAACHOCTI Ha MPUMILLEHHA B OKpeMe NpaBo BAaCHOCTI Ha MPVMILLEHHSA nif Yac
NPOBafKeHHA Y CrnpaBsi MPO GaHKPYTCTBO XKMTIOBOro kKoonepatusy. Crouyatky BepxosHuin Cya noctaHOBMB,
Lo inoTeKa, AKa Ha MOMEHT NepeTBOPeHHA 06TAXYBana MallHO KoonepaTuBy, B CUITY 3aKOHY OOTAXYE BUHMKNE
npaBO OKPeMoi BNACHOCTI Ha mpumilleHHA. Jinwe y 2019 poui Bepxosruit Cyn BiginwoB Bif ui€i cnipHoi
no3uLii, BUCyBaloun 3 LbOro MprBOAY HU3KY BaroMUx NPUYMH. ABTOpKa CXBaslto€ HOBITHIO CyAOBY MPaKTKy,
ane 3 3acTepeXKeHHAM, Lo BUPILLEHHA NOAiIbHUX Npobnem He NOBMHHO OyTU MOKNafieHo Ha cyf, a notpebye
O[JHO3HAYHOrO BTPYYaHHA 3aKOHOaBLIA.

KniouoBi cnoBa: BepxosHuii Cyg, inoteka, 6aHKPYTCTBO KUTIOBOIO KOOMePaTBy, MPaBo BACHOCTi Ha MPUMILLEHHSA

Introduction. Bankruptcy of the housing cooperative

The provisions of the Constitution of the Republic of Poland address the fundamen-
tal role of dwelling for every human being. On the one hand, dwelling ensures the
satisfaction of the basic existential needs; on the other, it preconditions the pursuit of
higher-level needs.! The public authorities’ concern in this respect is regulated under
Article 75 (1) of the Constitution,” according to which the authorities shall pursue
a policy conducive to satisfying the citizens’ needs for a dwelling. In particular, they
shall counteract homelessness, support the development of social (community) hous-
ing and support citizens actions aimed at securing their own dwelling.

The law offers an unusually wide array of measures that the state can use to
meet the citizens” housing needs. However, it cannot go unnoticed that despite the
changes taking place in how ownership functions in Poland, and irrespective of
the growing popularity of independent ownership of residential units (apartments),
housing cooperatives remain a key player on the Polish real estate market. Hence,
the legal forms of entitlement to ownership, usage and disposal of cooperative res-
idential units, in particular the cooperative right to residential units and the coop-
erative ownership right to residential units, constitute a vital part of Poland’s legal
framework. These ownership rights do not constitute ownership per se as they are

1 For an extensive elaboration of this issue, see: M. Bednarek, Prawo do mieszkania w konstytucji i ustawo-
dawstwie, Warszawa 2007, along with the literature cited therein.

2 Constitution of the Republic of Poland, act of 2 April 1997, Journal of Laws [Dziennik Ustaw] no. 78,
item 483 as amended.
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closely dependent on the legal powers of the housing cooperative. In fact, these
ownership regulations are only applicable because these cooperatives operate.

Notwithstanding the above, cases are known in which a housing cooperative
goes bankrupt - for a variety of reasons - with far more significant consequenc-
es than lost profits.” Therefore, the question arises as to whether the current legal
regulations sufficiently implement the standard outlined in Article 75 (1) of the
Constitution® in the event of bankruptcy of this type of entity.

1. Effects of the bankruptcy of a housing cooperative on the rights
to residential units

To achieve the protective purpose of the right to a dwelling, the legislator provid-
ed special solutions for cases when a housing cooperative sells a premise, or a share
in a premise, during bankruptcy proceedings. In the case of the cooperative right to
a residential unit, the solutions depend on who the purchaser of a premise, or of the
share in a premise, is. If the land together with a premise is purchased by a housing
cooperative, the legal status of the entitled persons practically does not change: they
remain entitled to the cooperative right to a residential unit, except that they become
a member of the new cooperative, which has acquired the right to the land togeth-
er with the ownership right to the premise, or a co-ownership share in the premise.
Granting the cooperative right to a residential unit, or accepting claims for creating
this right, is vested in the buying cooperative (Article 16 (2) of the Act on Hous-
ing Cooperatives - hereinafter: AHC?).® However, if the purchaser of a premise, or
a share in a premise, is an entity other than a housing cooperative,’” the cooperative

3 P Ksiezak, Losy hipoteki obcigzajgcej nieruchomos¢ spétdzielni mieszkaniowej w razie upadtosci
spétdzielni - glosa - II CSK 541/13, Monitor Prawniczy 2015, no. 16, p. 882.

4 The importance of Articles 75-76 of the Constitution of the Republic of Poland for the interpretation
of the provisions of the Act on Housing Cooperatives is noted by J. Pisulinski, Glosa do postanowienia
[Sgdu Najwyzszego] z 26.6.2014 r. II CSK 543/13, Panistwo i Prawo 2015, no. 6, pp. 129-130.

5 Act of 15 December 2000 on Housing Cooperatives, i.e., Journal of Laws of 2018 item 845 as amended
(hereinafter: AHC).

6 Asrightly pointed out by K. Pietrzykowski, Spétdzielnie mieszkaniowe. Komentarz, 9th ed., Warszawa
2018, p. 184, the legal effect described in Article 16 (2) of the AHC ensues in each case when a land
with a premise is transferred to another housing cooperative, thus not only in the case of the cooper-
ative’s liquidation, bankruptcy, or enforcement proceedings. An apparently contrastive view is held by
E. Bonczak-Kucharczyk, Spotdzielnie mieszkaniowe. Komentarz, 4th ed., Warszawa 2018, pp. 463-464.

7 The judicature recognizes that the transfer of the developed real estate of a housing cooperative in
which the cooperative right to a residential unit is in force is only permissible in the wake of liquidation,
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right to a residential unit is transformed into the tenancy right under the provisions
of the Act on the Protection of Tenants’ Rights, the Communal Housing Resource,
and the amendment to the Civil Code (Article 16 (1) AHC). As rightly pointed out
in the jurisprudence, this latter solution raises considerable doubts, given the signifi-
cantly lower durability of the tenancy rights in comparison with the cooperative right
to a residential unit.® Equally controversial is that under this status quo the interests
of the cooperative’s creditors and the purchaser of the premise are secured at the ex-
pense of persons holding the cooperative right to residential units.’

The legal status of persons who hold the cooperative ownership rights to res-
idential units in the case when their cooperative’s real estate is under liquidation,
bankruptcy or enforcement proceedings is regulated by Article 17'* of the AHC.
This provision also differentiates between the legal consequences of the sale of
a premise, or a share in a premise, depending on the legal status of the purchaser.
If the buyer of the premise or its share is another housing cooperative, each share-
holder is still entitled to the cooperative ownership right to a residential unit, but
they need to file a claim to be admitted to the buying cooperative as shareholders
(Article 17'® (2-3) of the AHC)." A different case emerges when a purchaser of

bankruptcy, or enforcement proceedings (also see Judgment of the Administrative Court in Gdansk of
19 November 2015, V ACa 490/15, LEX no. 2041881). This standpoint is advocated for by A. Stefaniak,
Prawo spétdzielcze. Ustawa o spétdzielniach mieszkaniowych. Komentarz, 14th ed., Warszawa 2018,
p. 457; P. Hoffman, M. Tabor-Gruszfeld, Spétdzielnie mieszkaniowe. Komentarz do nowelizacji, Warszawa
2018, p. 191. In contrast, E. Boniczak-Kucharczyk, Spétdzielnie mieszkaniowe. .., pp. 462-463 cautiously
expresses doubts as to whether a cooperative can enforce a transfer of a premise with residential units
to which it previously granted cooperative rights to the shareholders. An overtly different standpoint is
represented by B. Swaczyna, Hipoteka umowna, Warszawa 2007, pp. 127-128.

8 A.Jedlinski, Lokatorskie prawo do lokalu (nowe elementy konstrukcji prawnej), Przeglad Sadowy 2004,
no. 3, p. 134; S. Gurgul, Zakoticzenie upadtosci spétdzielni mieszkaniowej, Monitor Prawniczy 2006,
no. 19, p. 1021; P. Zakrzewski, Status prawny cztonka spétdzielni mieszkaniowej w spétdzielczych sto-
sunkach lokatorskich, Warszawa 2010, pp. 475-476.

9 S. Gurgul, Upadtos¢ spotdzielni mieszkaniowej - przeksztatcenie spétdzielczego prawa do lokalu
(domu) - cz. I, Monitor Prawniczy 2011, no. 7, pp. 351-352; idem, Upadtos¢ spétdzielni mieszkanio-
wej, dewelopera i towarzystwa budownictwa spolecznego. Komentarz, Warszawa 2012, pp. 119-120;
K. Pietrzykowski, Spétdzielnie mieszkaniowe..., p. 183.

10 In the context of enforcement proceedings, it is true that Article 1000 (4.2) of the Code of Civil
Procedure (hereinafter: CCP) rules that the cooperative rights and cooperative ownership rights to
residential units are - upon the final adjudication of ownership - transformed into the right of ten-
ancy, the right of independent ownership of a residential unit or ownership of a single-family house,
respectively. However, the legal effects of Article 2 of the CCP does not apply if the purchaser (through
enforcement) is a housing cooperative. For this view, see especially S. Gurgul, Upadlos¢ spétdzielni
mieszkaniowej, dewelopera..., p. 126; P. Hoffman, M. Tabor-Gruszfeld, Spétdzielnie mieszkaniowe. Ko-
mentarz..., pp. 192-197. Also see highly insightful explorations of the legal regulations in force until
15 January 2003 by L. Kunicki, Wplyw egzekucyjnej sprzedazy nieruchomosci spétdzielni mieszkaniowej
na spétdzielcze prawa do lokali, Rejent 1997, no. 2, pp. 57-70.
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a premise or its share is an entity other than a housing cooperative. In this case, the
cooperative ownership right to residential units is ex lege transformed into the right
of independent ownership of each residential unit, or ownership of a single-family
house (Article 17'® (1) of the AHC)." In all these cases, the purpose of the regula-
tion is to guarantee that the legal status of a person holding the ownership right to
a residential unit is not subject to pejoration in the wake of the property transfer."
This is primarily so because the scope of privilege under the cooperative right to
a residential unit approximates that of the property owner."” This fact cannot re-
main without influence on the adopted legal solutions, nor on the interpretation of
the provisions - an issue to be addressed later in this article.

In addition, it should be noted that Article 541 of the AHC makes it possible to
submit applications for conversion of the weaker rights to the cooperative residen-
tial units into the stronger rights, also during liquidation or bankruptcy proceedings,

11 Resolution of the Supreme Court of 21 December 1974, III CZP 31/74, OSNC 1975, no. 9, item 128; Re-
solution of the Supreme Court of 9 December 2010, III CZP 100/10, OSNC 2011, no. 6, item 70;
Decision of the Supreme Court of 27 February 2014, II CSK 353/13, LEX no. 1477435. A. Sikorska-
-Lewandowska, Powstanie odrebnej wlasnosci lokalu z mocy prawa, Rejent 2019, no. 7, pp. 101-103 ar-
gues that creating independent ownership of a residential unit requires a recorded declaration in the land
and mortgage register. The register entry of the purchaser of the property or its share enables the court
competent in the land and mortgage registry to accept a request for making a relevant land and mortgage
register entry for the right of the independent ownership of a residential unit acquired pursuant to Article
17'%, or for a relevant amendment in the current register in the case of the limited property right.

It must be kept in mind that the legislator does not regulate legal consequences of a case in
which, despite bankruptcy proceedings, no one acquires a premise in which there are residential
units encumbered with cooperative ownership or other cooperative rights of the shareholders. For
more on this issue, see K.P. Sokotowski, Los spétdzielczego wlasnosciowego prawa do lokalu po likwi-
dacji spotdzielni mieszkaniowej, Rejent 2012, no. 9, pp. 104-114; E. Bonczak-Kucharczyk, Spotdzielnie
mieszkaniowe..., pp. 52-539; K. Pietrzykowski, Spotdzielnie mieszkaniowe..., pp. 253-254; K. Kro-
likowska, in: Komentarze Prawa Prywatnego, vol. 6a. Prawo spotdzielcze i mieszkaniowe. Komentarz,
ed. K. Osajda, Warszawa 2018, pp. 1080-1081; A. Sikorska-Lewandowska, Powstanie odrebnej wlas-
nosci..., p. 99. These authors suggest that in such a case the cooperative ownership right to a residen-
tial unit be transformed ex lege into the right of independent ownership of a residential unit, or into
the ownership of a single-family house.

12 M. Bednarek, Dobijanie spotdzielczych wlasnosciowych praw do lokali, Dziennik Gazeta Prawna,
26 June 2015, https://prawo.gazetaprawna.pl/artykuly/879389,dobijanie-spoldzielczych-wlasnoscio-
wych-praw-do-lokali.html [access: 1.08.2022], p. D6; P. Ksi¢zak, Losy hipoteki..., p. 882; R. Strzelczyk,
Komentarz [do postanowienia Sqdu Najwyzszego z 27 lutego 2014 r., I CSK350/13, Lex nr 1683584],
Rocznik Orzecznictwa i PiSmiennictwa z Zakresu Prawa Spéldzielczego 2016, vol. 6, pp. 299-300
(though this latter author does not seem consistent in his standpoint); J. Kaczmarek, Komentarz [do
postanowienia Sgdu Najwyzszego z 27 lutego 2014 r., II CSK 349/13, Lex nr 1477433], Rocznik Orzec-
znictwa i Piémiennictwa z Zakresu Prawa Spotdzielczego 2016, vol. 6, p. 313.

13 A.Jedlinski, Wlasnosciowe prawo do lokalu jako ograniczone prawo rzeczowe. Zagadnienia konstrukcji
prawnej, Panstwo i Prawo 1998, no. 4, p. 45.
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addressed respectively, to the cooperative property’s receiver or trustee. Consequent-
ly, persons with cooperative rights or cooperative ownership rights may acquire res-
idential ownership before the liquidation or bankruptcy proceedings are complete
(Article 17" (1) of the AHC)." Therefore, in this respect, the status of the holders of
cooperative rights was ameliorated vis-d-vis the cooperative’s creditors’ legal status.

2. Mortgages on the cooperative property and the transformation of the
cooperative ownership right to a residential unit pursuant to Article 17'®
of the AHC

The discussion held above serves as an introduction, necessary for outlining the con-
text for explorations of an extremely interesting, and at the same time, highly socially
significant legal problem. This problem surfaces in the jurisprudence of the Supreme
Court issued in relation to transformations of cooperative ownership rights to resi-
dential units into stronger rights, effected through the course of a housing coopera-
tive bankruptcy proceedings in such specific circumstances as mortgage on the land
and a premise encumbered with ownership rights to its residential units.

For the past few years, the jurisprudence of the Supreme Court has repeatedly
expressed the view that both in the case of the transformation of the cooperative
ownership right to a residential unit into the independent ownership right to this
unit pursuant to Article 54' of the AHC in conjunction with Article 17" of the
AHC and in conjunction with Article 86(2) of the Bankruptcy Law (hereinafter:
BL"),'¢ as well as pursuant to article 17" of the AHC," the mortgage which at the

14 E. Bonczak-Kucharczyk, Spotdzielnie mieszkaniowe..., pp. 464-465; K. Krélikowska, in: Komentarze
Prawa Prywatnego, vol. 6a, pp. 912-913.

15 Act of 28 February 2003 - Bankruptcy Law, consolidated text: Journal of Laws of 2019 item 498 as
amended (hereinafter: BL).

16 Decisions of the Supreme Court: of 14 January 2011, II CSK 361/10, LEX no. 1027166; of 27 Feb-
ruary 2014, II CSK 350/13, LEX no. 1683584; II CSK 351/13, LEX no. 1477434; II CSK 355/13;
IT CSK 356/13. This view is shared by R. Strzelczyk, Komentarz [do postanowienia Sgdu Najwyzsze-
£0..., pp. 298-302; E. Bonczak-Kucharczyk, Spotdzielnie mieszkaniowe. .., pp. 465-466; R. Dziczek,
Spétdzielnie mieszkaniowe. Komentarz. Wzory pozwdéw i wnioskéw sgdowych, 8th ed., Warszawa 2018,
pp- 379-380; A. Stefaniak, Prawo spétdzielcze. .., p. 492.

17 Decisions of the Supreme Court: of 27 February 2014, II CSK 349/13, LEX no. 1477433; II CSK 353/13,
LEX no. 1477435; II CSK 354/13; II CSK 357/13; II CSK 358/13; II CSK 359/13, LEX no. 147558;
II CSK 360/13; of 26 June 2014, II CSK 530/13; II CSK 531/13; II CSK 532/13; IT CSK 533/13; IT CSK
534/13; I1 CSK 535/13; II CSK 536/13; II CSK 537/13, LEX no. 1678859; IT CSK 538/13; II CSK 540/13;
II CSK 541/13, LEX no. 1491324; II CSK 542/13; IT CSK 543/13, LEX no. 1745609; II CSK 544/13;
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moment of the transformation encumbered the cooperative’s real estate, shall by
law encumber the resulting right of independent ownership of a residential unit.
The Supreme Court has argued that the transformation does not concern the sale of
a component, or of the entire enterprise of a bankrupt cooperative in exchange for
payment of its equivalent, but the expiry of the ownership right to a residential unit.
The purpose of the transformation is not to monetize the bankrupt cooperative’s
assets and provide funds to satisfy its creditors, nor does the mortgagee enjoy the
right to satisfy the value of the expired right from the price obtained from the sale of
the encumbered real estate. At the same time, the Supreme Court held that in such
circumstances the regulations of the bankruptcy law concerning the acquisition of
rights during bankruptcy proceedings - that is without encumbrances (Article 313
(1-2) of the Bankruptcy Law, Article 317 (2) of the Bankruptcy Law) - do not apply.

The position presented consistently in dozens of Supreme Court’s judgements
been met with widespread criticism from the jurisprudence'® and evoked scarce
voices of support.” In this context, it is necessary to observe with satisfaction that
there has been a significant shift in the Supreme Courts position on the matter,
evident in its jurisprudence of 2019. Starting from the Decision of 21 March 2019,%
a different judicature trajectory began to emerge for cases when the transformation
of the cooperative right to a residential unit into the ownership right takes place
in connection with the acquisition of a premise or its share by an entity that is not
a housing cooperative (Article 17" of the AHC).?! It is therefore worthwhile to sys-
tematize the argumentation used to support the claim that for the cases under ana-
lysis, the adjudicated ex lege ownership right to a residential unit is not encumbered
with mortgage (or more precisely that no blanket mortgage is created both on the
parent property and the new one).”

IT CSK 545/13; II CSK 546/13; II CSK 547/13; 1I CSK 549/13; II CSK 550/13, LEX no. 1487086;
of 26 October 2017, IT CSK 869/16, LEX no. 2419013.

18 A. Damasiewicz, Glosa do postanowienia SN z dnia 26 czerwca 2014 r., II CSK 550/13, 2013 [LEX da-
tabase]; J. Pisulinski, Glosa do postanowienia..., pp. 123-131; P. Ksiezak, Losy hipoteki..., pp. 882-884.
This criticism was endorsed by K. Pietrzykowski, Spotdzielnie mieszkaniowe..., p. 255.

19 See especially R. Strzelczyk, Losy hipoteki na nieruchomosci spétdzielni mieszkaniowej w przypadku
zbycia jej przedsiebiorstwa w postepowaniu upadtosciowym, Nowy Przeglad Notarialny 2014, no. 4,
pp. 32-33.

20 Decision of the Supreme Court of 21 March 2019, II CSK 77/18, LEX no. 2652241.

21 Also see the following Decisions of the Supreme Court: of 3 April 2019, IT CSK 91/18, OSNC 2020,
no. 1, item 1; of 18 April 2019, IT CSK 137/18, LEX no. 2650245; of 19 June 2019, IT CSK 298/18; of
21 March 2019, II CSK 77/18; of 8 October 2020, II CSK 769/18; of 28 January 2021, IT CSK 445/20;
of 19 April 2021, IT CSK 493/20.

22 Inorder to clarify the context for our discussion, it is necessary to point out that the previously expressed
viewpoint that the transformation of ownership rights to residential units pursuant to Articles 17" and
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In its Decision of 21 March 2019, the Supreme Court pointed to a few argu-
ments supporting its position. Firstly, the Court reminded that the precondition for
blanket mortgage is that there is a previously set mortgage encumbering the prop-
erty at the time of its partition due to transfer.” At the same time, the Court pointed
out that, pursuant to Article 17'® of the AHC, if a premise or its share is transferred
in the course of bankruptcy proceedings to an entity that is not a housing coopera-
tive, the cooperative ownership right to a residential unit shall be transformed into
the right of independent ownership of a residential unit or into ownership of a sin-
gle-family house. Therefore, as it was rightly pointed out in the jurisprudence, the
acquisition of property by a purchaser who is not a housing cooperative must logi-
cally precede the transformation of the cooperative ownership right to a residential
unit into the right of independent ownership of a residential unit. These events are
separated by a “logical (juridical) second”*": they do not occur simultaneously. As
evident from the overt content of Article 313 (1-2) and Article 317 (2) of the BL,
in the case of transfer of a property component of the bankrupt entity, or of an en-
tity under bankruptcy proceedings, the mortgage encumbering that entity’s parent
property expires.” This expiry occurs a “logical second” earlier than the legal effect
in the form of the transformation of the cooperative ownership right to a residential
unit into the right of independent ownership of a residential unit.* Thus, the own-
ership of a residential unit is established on a component of the “partitioned”, un-
encumbered property. Adopting a contrary view would lead to the conclusion that
blanket mortgage encumbers only the transferred, partitioned property elements,
yet it expires for the parent property as a whole.”

17'8 of the AHC is not an acquisition understood pursuant to Article 313 (1-20) or Article 317 (2) of the
BL - which would guarantee the acquisition of the ownership right to a residential unit without encum-
brances - deserves unconditional recognition. This viewpoint seems in line with numerous rulings by
the Supreme Court, e.g., Decisons listed in footnotes 16 and 17 herein; Decisions of the Supreme Court
of 21 March 2019, IT CSK 77/18, LEX no. 2652241; of 3 April 2019, II CSK 91/18, OSNC 2020, no. 1,
item 1; of 18 April 2019, IT CSK 137/18, LEX no. 2650245; of 19 June 2019, IT CSK 298/18. For a contras-
tive view, see: S. Gurgul, Upadtos¢ spéldzielni mieszkaniowej, dewelopera. .., p. 126.

23 Decision of the Supreme Court of 21 March 2019, IT CSK 77/18, LEX no. 2652241.

24 J. Pisulinski, Glosa do postanowienia..., p. 125. The jurisprudence features opinions that the construc-
tion of the “juridical second” leads to a peculiar curiosity when applied in practice (T. Nowakowski,
Hipoteka tgczna na nieruchomosciach lokalowych powstatych w wyniku przeksztatcenia spétdzielczego
prawa do lokalu - glosa do postanowienia Sgdu Najwyzszego z 18.04.2019 r., 1I CSK 137/18, Glosa
2020, no. 2, p. 64). Nonetheless, this objection is hardly tenable since the foundations of legal reason-
ing behind the concept of “juridical second” as serving to correctly determine temporal succession
have successfully been applied in practice since Roman law.

25 J. Pisulinski, Glosa do postanowienia. .., p. 126. For a similar view, see: P. Ksiezak, Losy hipoteki..., p. 883.

26 Ibidem.

27 Ibidem.
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The wording of Article 241 (2) of the LMRA cannot be ignored in this case,
either.?® According to this regulation, in cases of where the cooperative ownership
right to a residential unit is transformed into the ownership right to property in
the form of a residential unit, a mortgage registered in the land and mortgage re-
gister becomes a mortgage on the residential unit. Thus, the legislator provides for
a certain permanence of mortgage encumbrance, but not as regards the mortgage
encumbering the housing cooperative’s property, but the one encumbering the co-
operative ownership right to a residential unit. Consequently, the jurisprudence
indicates that prima facie it is not possible that the mortgage on the housing coop-
erative’s property can at the same time begin to encumber the newly partitioned
residential unit.* Moreover, one cannot exclude a case in which the property was
previously encumbered with cooperative ownership rights to residential units, and
only later mortgage was created. In a parallel way, it is conceivable that the mort-
gage encumbering the cooperative ownership right to a residential unit was created
earlier than the mortgage encumbering the parent property. Approval of the ori-
ginal standpoint adopted by the Supreme Court would lead to the conclusion that
the property right created later (mortgage) encumbers the right created as a result
of the transformation of the right created earlier (cooperative ownership right to
a residential unit), without any participation of persons who were entitled to the
unencumbered cooperative ownership rights to a residential unit.*

Moreover, it should be kept in mind that a key principle of cooperative law is
that a cooperative shareholder cannot be held liable for the cooperative’s liabilities
(Article 19 (3) of the AHC).* This principle implies that a cooperative’s creditor may
not execute any enforcement on the assets of the cooperative shareholder, while the
cooperative’ liabilities may be covered by the shares declared by the members. The
consequence of the latter option is that the members may not (until the expiry of
their membership) demand the return of the amounts paid for the shares, and if
these payments were used to cover the liabilities of the cooperative, the members
have no right to claim them back under any circumstances.”> Accepting the as-
sumption that a person who had their unencumbered cooperative ownership right

28 Act of 6 July 1982 on Land and Mortgage Registers, consolidated text: Journal of Laws of 2019
item 2204 (hereinafter: LMRA).

29 P.Ksiezak, Losy hipoteki..., p. 883. For a similar view, see: M. Bednarek, Dobijanie spotdzielczych wias-
nosciowych praw..., p. D6.

30 P. Ksiezak, Losy hipoteki..., p. 883.

31 A. Damasiewicz, Glosa do postanowienia SN.. ; ]. Pisulinski, Glosa do postanowienia..., p. 127.

32 Judgments of the Supreme Court: of 23 November 2004, I CK 198/04, LEX no. 358823; of 9 May 2012,
V CSK 234/11, LEX no. 1232629.
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to a residential unit transformed into a mortgaged independent ownership right to
a residential unit would lead to encumberment of other entities (not only the coop-
erative shareholders) with the cooperative’s liabilities, though no explicit legal basis
for such an action can be indicated.”

Finally, it is impossible to ignore an extremely important argument relating to
the symmetry of legal solutions. It is difficult to provide a good reason to explain
why in cases where the parent real estate is purchased by a housing cooperative, the
cooperative ownership rights to residential units remain unencumbered (and the
mortgage encumbering the parent real estate expires), while in cases where the pur-
chaser is not a housing cooperative, the mortgage encumbering the parent real estate
expires, but the independent ownership rights to residential units created in place
of the cooperative ownership rights remain encumbered. As a result of the transfer
of the cooperative property, an entity that previously held the unencumbered coop-
erative ownership right to a residential unit acquires a formally stronger right - the
independent ownership right of the residential unit. Yet, this transformed right is
encumbered with the mortgage previously created on the cooperative real estate.
Economically speaking, adopting this interpretative approach would imply numer-
ous cases of lost rights to residential units.** Endorsing the previously highlighted
ratio legis behind Article 17* (1) of the Act on Housing Cooperatives, which pre-
vents a pejoration of the legal status of the entity holding the cooperative right to
a residential unit, eliminates this kind of incomprehensible differentiation.’

Nonetheless, when justifying the position adopted in its Decision of 21 March
2019, the Supreme Court emphasised that Article 76 (1) of the LMRA is applicable
in the event of partition of the mortgaged real estate property, so it applies in cases
where the rights to the property components, as derivative of the right to the whole
property, are extracted from the previous, non-partitioned right to the property as
a whole. Meanwhile, Article 17'* (1) of the AHC does not rule that the existing right
to the parent property is partitioned, but that the cooperative ownership rights to
residential units are transformed into the independent ownership rights to residen-
tial units.*® The acquisition of the ownership right to the entire property by those
entitled to its residential units is, in this case, primary in nature, in the sense that
it is independent of the rights to which the previous owner of the property was en-
titled. The independent ownership rights to residential units are derived from the
existing cooperative ownership rights to these units, and from the ownership rights

33 Decision of the Supreme Court of 21 March 2019, IT CSK 77/18, LEX no. 2652241.

34 Ibidem.

35 A. Damasiewicz, Glosa do postanowienia SN...; P. Ksiezak, Losy hipoteki..., p. 884.

36 For a similar view, see: K. Krolikowska, in: Komentarze Prawa Prywatnego, vol. 6a, p. 1077.
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of the cooperative in general.*” This analytical pathway was pursued by the Supreme
Court in its Decision of 18 April 2019, where it is argued that the transforma-
tion referred to in Article 17'® of the AHC is a case of transformation of subjective
rights. In place of the limited property rights, a new right with a different content
is created. In other words, the cooperative right does not expire but is transformed.
If so, this legal solution cannot be qualified as a partition of real estate property, as
regulated under Article 76 of the LMRA.

Noteworthy is another important argument supporting the new judicial trajec-
tory, featured in the Supreme Court’s Decision of 3 April 2019.* Investigating the
legal status of a creditor of the bankrupt cooperative, the Court emphasised that
a creditor obtaining the mortgage encumbering a cooperative property is aware
that the value of that property, and consequently the value of the collateral, is de-
creased by the value of the cooperative ownership rights to residential units, which
enjoy legal priority over the rights of the creditor. For this reason, the actual value
of a security interest in a housing cooperative’s property encumbered by the coop-
erative ownership rights is hard to determine.*

Summing up, in is more than justifying in endorsing* the view expressed by the
Supreme Court in its recent judgements, which emphasizes that the role of Article
17" (1) of the AHC is to ensure that in cases of transfer of the housing cooperative’s
parent property through liquidation, bankruptcy or enforcement proceedings, the

37 Decision of the Supreme Court of 21 March 2019, II CSK 77/18, LEX no. 2652241. For similar views
in the literature of the subject, see: A. Damasiewicz, Glosa do postanowienia SN.. .; S. Gurgul, Upadlos¢
spotdzielni mieszkaniowej, dewelopera..., p. 127. However, this position is critically approached by
T. Nowakowski, Hipoteka tgczna..., pp. 64-65, who argues that in the analysed cases, residential units
are extracted from the partitioned property, while the division provisioned under Article 76 (1) of
the LMRA applies to any and all changes in the substance of the real estate property leading to the
partition of its constitutive components.

38 Decision of the Supreme Court of 18 April 2019, IT CSK 137/18, LEX no. 2650245.

3 Decision of the Supreme Court of 3 April 2019, IT CSK 91/18, OSNC 2020, no. 1, item 1.

40 S. Rudnicki, Hipoteka jako zabezpieczenie wierzytelnosci, 2nd ed., Warszawa 2006, p. 42; S. Gur-
gul, Zakoticzenie upadtosci..., p. 1022; B. Swaczyna, Hipoteka..., pp. 124-125; S. Gurgul, Upadtos¢
spétdzielni mieszkaniowej - przeksztalcenie..., p. 352; idem, Upadlos¢ spotdzielni mieszkaniowej,
dewelopera..., p. 124; A. Sikorska-Lewandowska, Powstanie odrebnej wlasnosci..., p. 98.

41 This view has found recognition in the jurisprudence as manifest in the following works (among
others): M. Kucka, Hipoteka w przypadku upadtosci spotdzielni mieszkaniowej. Glosa do postanow-
ienia Sgdu Najwyzszego z 3 kwietnia 2019 r. (II CSK 91/18), Monitor Prawa Bankowego 2020, no. 4,
pp. 56-68; K. Krolikowska, Komentarz do art. 17'%, in: Ustawa o spétdzielniach mieszkaniowych. Ko-
mentarz, ed. K. Osajda, 5th ed., Warszawa 2021 [Legalis database]; M. Sekuta-Leleno, Hipoteka ob-
cigzajgca nieruchomos¢ spétdzielni mieszkaniowej w razie upadtosci spotdzielni - glosa do postanowie-
nia Sgdu Najwyzszego z 8.10.2020 r., I CSK 769/18, Glosa 2021, no. 2, pp. 52-55. For a contrastive
view, see T. Nowakowski, Hipoteka tgczna. .., pp. 62-67.
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legal standing of a person who is entitled to a cooperative ownership right to a res-
idential unit cannot undergo pejoration.*

3. Mortgages on the cooperative property and the transformation
of the cooperative ownership right to a residential unit pursuant to
Article 17" in conjunction with Article 54" of the AHC

The analysis of the judicature of the Supreme Court as regards the transformation
of the cooperative ownership right to a residential unit into the independent own-
ership right to a residential unit under circumstances set out in Article 17'® of the
AHC cannot be automatically extrapolated to the assessment of transformations
under Article 17" in conjunction with Article 54' of the AHC. This state of affairs
was explicitly indicated in the Supreme Courts Decision of 21 March 2019, stating
that “the analysed case may be evaluated differently from the cases regulated by
Article 17" of the AHC, pursuant to which a person entitled the cooperative own-
ership right to a residential unit may, in accordance with the wording used by the
legislator, demand the transfer of their ownership of the residential unit, instead of
the transformation of their right in to the independent ownership right [...]. Op-
posite viewpoints may also be affected by the observation that the acquisition of the
independent ownership of a residential unit pursuant to Article 17'* of the AHC re-
sults from a legal transaction to which the entitled person is a party and is not insti-
tuted by law”’* This observation demarcates a wide area for further considerations.

The procedure specified in Article 17" (1) of AHC provides the entity holding
the cooperative ownership right to a residential unit with a on option to submit (on
meeting the conditions specified in the Act) a claim for the transfer of ownership
of a residential unit. One is justified in sharing the view that the entitled persons
obtained a statutory right of option to acquire ownership of a residential unit as
a formative power, the exercise of which gives rise to a claim for the transfer of the
ownership of a residential unit.**

In order to clarify the context for further discussion, it should be noted that the
view expressed repeatedly in the Supreme Court’s judicature that the creation of the

42 Decision of the Supreme Court of 21 March 2019, II CSK 77/18, LEX no. 2652241.

43 Ibidem.

44 A. Bieranowski, Realizacja uprawnienia z art. 17" ustawy o spotdzielniach mieszkaniowych a matzen-
ska wspolnos¢ majgtkowa, Rejent 2008, no. 12, pp. 21-23; K. Krolikowska, in: Komentarze Prawa Pry-
watnego, vol. 6a, p. 1045.
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independent ownership of a residential unit, which is part of the housing cooper-
ative’s assets, and then its transfer to a person who previously held the cooperative
ownership right to a residential unit, or more precisely the transformation of the
cooperative ownership right to a residential unit into the independent ownership
right, does not represent a form of sale of the bankrupt’s assets under bankrupt-
cy proceedings. First of all, asset sale under bankruptcy proceedings requires pay-
ment of a price for the object or right that is transferred to the purchaser, and the
proceeds obtained thereby are used to satisfy the bankrupt’s liabilities.* Obviously
enough, in the case of exercising the right provisioned by Article 17** of the AHC,
the equivalent of the cooperative right to a residential unit or the independent own-
ership of a residential unit is not transferred to the bankruptcy assets, and the re-
sultant payments, if any, are practically ignorable.

The above remark allows us to verify the adequacy of the statutory definition of
the essence of the agreement specified under Article 17" (1) of the AHC. For in this
case, the legislator uses the term transfer of the ownership of a residential unit, which
could suggest that factually it is only about the creation of the independent owner-
ship of a residential unit and its consequent transfer to the entitled party. However,
this interpretation would be incomplete, to say the least. In essence, what happens
in these cases is that the cooperative ownership right to a residential unit, the co-
operative right to a utility property unit or to a single-family house in a housing
cooperative is transformed into the right to independent ownership of a residential or
(other property) unit or of a single-family house. The execution of the claim results
in the expiry of the cooperative right that originally encumbered the cooperative’s
property, and in the creation in its place of a right with more intense content, and
then its consequent transfer to the holder of the right that expired.*

The interpretation of the case at hand in terms of rights transformation is fur-
ther supported not only by the overt content of Article 17'* of the AHC, which
refers only to cases in which the entitled person holds the cooperative ownership
right to a residential unit but also by the wording of the already mentioned Article
24' (2) of the LMRA in conjunction with Article 45 (3) of the AHC, according to
which in cases of the transformation of the cooperative ownership right to a res-
idential unit into the property ownership right, the land, and mortgage register

45 Seee.g., Decisions of the Supreme Court: of 14 January 2011, IT CSK 361/10, LEX no. 1027166; II CSK
364/11, LEX no. 785547; of 27 February 2014, IT CSK 349/13, LEX no. 1477433; II CSK 361/13, LEX
no. 1475159; of 21 March 2019, IT CSK 77/18, LEX no. 2652241; of 3 April 2019, IT CSK 91/18, OSNC
2020, no. 1, item 1; of 18 April 2019, IT CSK 137/18, LEX no. 2650245; of 19 June 2019, IT CSK 298/18.

46 Decisions of the Supreme Court of 14 January 2011, IT CSK 361/10, LEX no. 1027166; IT CSK 364/11,
LEX no. 785547.
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kept for the cooperative ownership right to residential units is transformed into the
land and mortgage register for the real estate property. Consequently, the mortgage
entered in the land and mortgage register for the cooperative ownership right to
a residential unit encumbers the real estate property in the form of a residential
unit. Article 45 (1) of the AHC expressly provides that upon the conclusion of an
agreement on the transfer of the ownership of a residential unit to which a share-
holder, or a person who is not a shareholder, holds the cooperative ownership right
to a residential unit, or the cooperative right to a utility property unit, including the
cooperative right to a garage (parking lot), the mortgage created on such limited
property rights shall encumber the real estate arising on concluding the agreement
on the transfer of the ownership of the property item.

From the point of view adopted in this article, the difference outlined above is far
more than just a semantic nuance. As already mentioned, from the legal and eco-
nomic points of view, the transformation of the ownership right to a residential unit
into the independent ownership right to a residential unit is a completely different
legal transaction if compared to a (typical) creation of the independent ownership
of a residential unit and its consequent transfer to another person in circumstanc-
es where the property is not encumbered with the ownership rights to residential
units. The value of the property encumbered with the independent ownership right
to a residential unit is significantly lower (and from the market point of view it is
virtually none) than the value of unencumbered property. This observation returns
us to the issue of whether the transformation of the cooperative ownership right to
a residential unit into the independent ownership right constitutes a case of par-
tition of the real estate property as provisioned by Article 76 LMRA, regardless of
whether it occurs ex lege (as already discussed), or results from agreement.

Until recently, the judicature?” and the literature of the field*® have recognized
that the creation of the independent ownership right to residential units represents
a typical case of the real estate partitioning, and this qualification applies to both its
legal and economic dimensions. For that reason, pursuant to Article 76 (1) of the
LMRA, it was assumed that each partition of real estate by establishing independent

47 Firstand foremost, see the following Resolutions of the Supreme Court: of 21 December 1974, III CZP
31/74, OSNC 1975, no. 9, item 128; of 25 June 1991, III CZP 55/91, OSNC 1992, no. 3, item 40; of
8 December 2017, IIT CZP 77/17, OSNC 2018, no. 12, item 113; Decisions of the Supreme Court:
of 13 April 2005, IV CK 469/04, LEX no. 277376; of 9 December 2015, II CSK 22/15, LEX no. 197719;
of 20 May 2016, II CSK 527/15, LEX no. 2052447.

48 Among others, see: G. Bieniek, Odrebna wlasnos¢ lokali w budynkach spéldzielni mieszkaniowych po
31 lipca 2007 r. (cz. II), Rejent 2007, no. 12, p. 19; T. Czech, Ksiegi wieczyste i hipoteka. Komentarz,
Warszawa 2014, p. 965; L. Przyborowski, in: Ksiggi wieczyste i hipoteka. Komentarz, ed. J. Pisulinski,
Warszawa 2014, p. 857; J. Pisulinski, Glosa do postanowienia..., p. 126.
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ownership on at least one property unit within the mortgaged parent property pre-
viously owned by a cooperative, and consequently, transferring the ownership of
this unit to another person results in creation of blanket mortgage on the extracted
property and its non-partitioned part.* If, according to opinio communis, the reg-
ulation under Article 76 (1) of the LMRA concerns an act of physical partitioning
of real estate property,” interpreting the creation of the independent ownership
of a property unit in terms of real estate partitioning must lead to the corollary
conclusion that this partitioning leads to the creation of the blanket mortgage that
encumbers this independent ownership of an extracted property unit.

This interpretation is supported directly by the wording of Article 76 (4) the
LMRA, according to which in the event of partitioning of real estate that consists in
the creation of the independent ownership of property units or extraction from the
real estate property of an independent real estate with a single-family house, the
purchaser of the extracted real estate property unit may demand that the mortgage
be divided in proportion to the value of the real estate unit created through the par-
tition. However, if the method of mortgage partitioning has been specified in the
mortgage deeds, and recorded in the land and mortgage register, the partitioning
takes place according to the provisions of the mortgage deeds.”* Thus, the quot-
ed provision explicitly assumes that the creation of the independent ownership of
a residential unit constitutes a partition of the real estate, which justifies the conver-
sion of the mortgage encumbering the parent property into the blanket mortgage
encumbering the parent property and the extracted property item. Moreover, Arti-
cle 76 (5) of the LMRA rules that in the case of partitioning of real estate property,
the mortgage encumbering the real estate shall not encumber the real estate created
by the partitioning, when the new property items are extracted through a claim
filed in the land and mortgage register prior to the creation of mortgage.

49 See the judicature cited in footnotes 16 and 17 above.

50 Among others, see: J. Wasilkowski, Hipoteka fgczna, Demokratyczny Przeglad Prawniczy 1947, no. 9,
p. 11; A. Oleszko, Podziat nieruchomosci obcigzonej a wpis hipoteki gcznej z urzedu, Rejent 2004,
no. 5, pp. 11-12.

51 The above mentioned wording of the regulation was enforced as of 20 February 2011 by the Act of
26 June 2009 amending the Act on Mortgages, Land and Mortgage Registers and certain other acts
(Journal of Laws no. 131, item 1075). Originally, it was assumed that successively extracted property
units become subject to blanket mortgage; for more details, see: J. Ignatowicz, Glosa [do uchwaty
Sgdu Najwyzszego z dnia 28 pazdziernika 1993 r., III CZP 145/93], Orzecznictwo Sadéw Polskich
1994, no. 7-8, pp. 362-363. For more detail on the partitioning of mortgage under Article 76 (4) of
the LMRA, see: K. Patka, Podziat zabudowanej nieruchomosci obcigzonej hipotekg (uwagi na tle znow-
elizowanego art. 76.4 u.k.w.h.), Monitor Prawa Bankowego 2011, no. 4, pp. 48-55.
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However, the literal interpretation of the regulation at hand raises serious res-
ervations. It is worth reminding that mortgage covers the real estate together with
its appurtenances and remains on the real estate as a whole until the debt it secures
expires (Article 84 of the LMRA). Further changes to the property do not affect
the legal position of the mortgagor.”> Hence, pursuant to Article 76 (1) (1) of the
LMRA, in the event of the partitioning of real estate property, the mortgage en-
cumbering the real estate shall encumber all the property items created through the
partitioning (ex lege blanket mortgage).” As underlined by the Supreme Court, in
the case of mortgage, there is no change in its content, but only - as dictated by the
creditor’s interest - a transformation consisting in the legal adaptation of the col-
lateral to the situation after the partitioning of the mortgaged real estate.”* In such
cases, the mortgage previously encumbering a given property item is transformed
into the mortgage which, encumbering new items created through the partition-
ing, serves to secure the same interest as ex lege blanket mortgage. The institution
of a statutory blank mortgage is intended to protect the mortgagor against actions
connected with the partitioning of the real estate under the mortgage that would
not require the mortgagor’s direct consent. Taking into consideration the above
ratio legis behind blanket mortgage, it is pointed out that the legal event that leads
to the creation of blanket mortgage is the partitioning of the mortgaged real estate
property, i.e. a physical partition of the real estate made through an agreement,
court judgment or by law, which results in the creation of two or more real estate
property items out of the original real estate property previously mortgaged.>

When we apply the above mentioned qualities and characteristics of ex lege
blanket mortgage to cases where the cooperative ownership right to a residential
unit is transformed into the independent ownership right (both in the case of trans-
formation provided for under Article 17'® of the AHC as well as in the case of claim
enforcement under Article 17 (1) of the AHC), it becomes obvious that in such
cases the rights to the particular property items are not derivable from the previ-
ously applicable right to the property as a whole. On the contrary, in such cases the

52 Among others, see Resolution of the Supreme Court of 20 March 2003, IIT CZP 1/03, OSNC 2004,
no. 1, item 3.

53 Itis worth noting here that the regulation provisioned under Article 76 (1) of the LMRA does not ap-
ply to cases where real estate property is encumbered with the cooperative right to a residential unit;
this view is also advocated for by T. Czech, Ksiggi wieczyste..., p. 968.

54 Resolution of the Supreme Court of 14 July 1994, IIT CZP 85/94, OSNC 1995, no.1, item 3.

55 Ibidem; Decisions of the Supreme Court: of 8 March 2007, III CSK 356/06, LEX no. 278687;
of 11 February 2016, V CSK 375/15, LEX no. 2004221; of 19 October 2016, V CSK 128/16, LEX
no. 2166390; of 23 February 2017, V CSK 382/16, LEX no. 2661752; of 24 January 2018, 1 CSK 230/17,
LEX no. 2483683; of 3 April 2019, II CSK 91/18, OSNC 2020, no. 1, item 1.
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cooperative ownership right to a residential unit is subject to transformation into
the independent ownership right to a residential unit. A potential legal continuity
of the collateral is to be sought not in the relation between the whole property and
the independent ownership of a particular property item, but between the cooper-
ative ownership right to a residential unit and the independent ownership of a resi-
dential unit. This continuity is provided for directly by the land and mortgage laws
already mentioned. In turn, the property and the mortgage partitioning resulting
from Article 17" of the AHC has its roots not in the property ownership rights,
but in the encumbrance of the property with a limited property right in the form
of the cooperative ownership right to a residential unit. The encumbrance of the
cooperative property with the cooperative ownership right to a residential unit,
on the one hand, and with mortgage, on the other, represents independent, but in
fact convergent encumbrances on the property. Hence, undoubtedly, the mortgage
encumbering the parent property is not the mortgage encumbering the coopera-
tive ownership right to a residential unit. However, pursuant to Article 24" of the
LMRA, only the latter kind of mortgage may encumber the newly created property
ownership.

Moreover, it cannot go unnoticed that treating the transformation of the right
to a residential unit pursuant to Article 1714 of the AHC in terms of the real estate
property partitioning, as provisioned under Article 76 (1) of the LMRA, leads to an
economic and legal differentiation in the status of persons who transformed their
rights by means of an agreement concluded with a receiver against those persons
whose rights were transformed pursuant to Article 17'® of the AHC, even if these
events were separated in time by only a factual second. Moreover, this interpreta-
tion deprives persons with the cooperative ownership rights of legal protection,
as it imposes on them the burden of obligations secured by the mortgage on the
cooperative property, even though a creditor obtaining security interest on prop-
erty encumbered by cooperative ownership rights to residential units must possess
awareness of the illusory value of this security. If the cooperative ownership right
to a residential unit is entered into the land and mortgage register before the mort-
gage, there can be no doubt that the mortgage cannot be exercised to the detriment
of this right (argumentum ex Article 249 (1) of the Civil Code in conjunction with
Article 12 (1) of the LMRA). From the wording of Article 11 of the LMRA - which
rules that a limited property right to real estate recorded in the land and mortgage
register has a priority over a right not recorded in the register - it could be inferred
that the holder of the cooperative ownership right to a residential unit who failed
to record his right in the register is deprived of protection. However, this is not the
case, because numerous procedural regulations prove a completely opposite status
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of persons entitled to the cooperative ownership right to residential units (Article
1000 (4) of the Code of Civil Procedure, Article 17* of the AHC). Finally, the ratio
legis of the regulation set forth in Article 17" in conjunction with Article 54' of
the AHC in conjunction with Article 86 of the BL cannot be ignored. Similarly,
to the institution under Article 17" of the AHC, the purpose of this latter provision
is to protect the rights of persons entitled to the cooperative right to a residential
unit when their housing cooperative is subject to bankruptcy proceedings: it is to
guarantee that their legal status will not undergo pejoration. This fact becomes par-
ticularly conspicuous when one realizes that should the receiver be not notified of
a claim to create the independent ownership of a residential unit, and to transfer it
to the person who was entitled to the cooperative ownership right to a residential
unit, and in the course of bankruptcy proceedings a sale of the real estate from the
cooperative’s assets encumbered with cooperative ownership rights to residential
units to an entity other than a housing cooperative took place, the cooperative own-
ership right to a residential unit would have been verba legis transformed under
Article 17" (1) of the AHC into the independent ownership of a residential unit
devoid of mortgage encumbrance.

To conclude, in the case under analysis, priority should be given to the system-
atic and teleological interpretation of law and judicature over the literal one. The
former interpretation leads to a conclusion that the provisions of Article 76 (1)
of the LMRA refer to cases where mortgage is established on property that is not
encumbered with limited property rights, and then the property is subject to parti-
tioning, e.g. by establishing separate ownership of at least one residential unit. Con-
sequently, the exercise of the claim under Article 17" of the AHC does not exhaust
the conditions for the partitioning of property as provisioned under Article 76 (1)
of LMRA, and therefore, there are no grounds for registering blanket mortgage to
encumber the ownership right to a residential unit as created under Article 17'* of
the AHC together with the parent property.

Conclusions

The social significance of housing cooperatives and the constitutional guarantee of
the right to a dwelling requires that the interpretation of the provisions of the Bank-
ruptcy Law, the Code of Civil Procedure, the Act on Housing Cooperatives, and other
regulations consider the need to balance the interests of the housing cooperatives’
creditors and the persons entitled to the cooperative ownership rights to residential
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(and related property) units. The tension evident in the Supreme Court’s judicature
demonstrates that it is possible to effectively defend each of the solutions outlined
and discussed above. Nonetheless, it is argued here that satisfactory results are avail-
able using a handful of interpretative approaches, yet the key vitality of the problems
under scrutiny lends support to the conclusion that solving them should not be left
solely to the judicature but requires a definitive intervention of the legislator.

Translated by Konrad Klimkowski
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Summary: This article aims to present the evolution of Polish cooperative law, primarily using the historical
method. The Act on cooperatives was passed on 29 October 1920 and entered into force on 1 January 1921. Its
provisions concerning the auditing of cooperatives, audit associations and the Cooperative Council were sub-
stantially amended by the Act of 13 March 1934, which began the process of subordinating cooperatives and au-
dit associations to state authorities. Further changes, which increased this subordination to an even greater ex-
tent, were introduced after the Second World War and led to the outright nationalisation of Polish cooperatives.
The Act on cooperatives was repealed by the Act of 17 February 1961 on cooperatives and their associations. In
turn, the Act on cooperatives and their associations was repealed by the Act of 16 September 1982 - Cooperative
Law, which saw several amendments. The provisions of the Cooperative Law were amended by the Act of 7 July
1994 amending the Cooperative Law and certain other acts. The Act of 3 June 2005 amending the Act on Hous-
ing Cooperatives and certain other acts introduced significant changes to the Cooperative Law as well.

Key words: Act on cooperatives 1920, Act on cooperatives and their associations 1961, Cooperative Law Act of
1982, cooperative law

Streszczenie: Celem artykutu jest przedstawienie ewolucji polskiego prawa spétdzielczego. Na potrzeby podje-
tych rozwazan odwotano sie do metody historycznej. Ustawa o spétdzielniach zostata uchwalona 29 pazdzier-
nika 1920 r., zas weszta w zycie 1 stycznia 1921 r. Przepisy ustawy o spétdzielniach o rewizji spétdzielni, zwiaz-
kach rewizyjnych i Radzie Spotdzielczej zostaty istotnie zmienione przez ustawe z dnia 13 marca 1934 r,, ktéra
rozpoczeta proces podporzadkowania spétdzielni i zwigzkdw rewizyjnych organom panstwa. Kolejne zmiany,
ktére w znacznie wiekszym stopniu podporzadkowaty spétdzielnie i zwiazki rewizyjne organom panstwa, zo-
staty wprowadzone po Il wojnie Swiatowej i prowadzity faktycznie do upanstwowienia polskiej spotdzielczosci.
Ustawa o spotdzielniach zostata uchylona przez ustawe z dnia 17 lutego 1961 r. o spoétdzielniach i ich zwigz-
kach. Ustawa o spétdzielniach i ich zwigzkach zostata uchylona przez ustawe z dnia 16 wrzesnia 1982 r. — Prawo
spotdzielcze. Ustawa Prawo spétdzielcze byta wielokrotnie nowelizowana. Przepisy ustawy Prawo spoétdzielcze
zostaty zmienione przez ustawe z dnia 7 lipca 1994 r. o zmianie ustawy — Prawo spétdzielcze oraz o zmianie
niektorych ustaw. Ustawa z dnia 3 czerwca 2005 r. 0 zmianie ustawy o spétdzielniach mieszkaniowych oraz nie-
ktoérych innych ustaw wprowadzita bardzo istotne zmiany w ustawie Prawo spétdzielcze.

Stowa kluczowe: ustawa o spétdzielniach z 1920r., ustawa o spoétdzielniach iich zwigzkach z 1961 r., ustawa Prawo
spotdzielcze z 1982 r., prawo spétdzielcze

Pestome: Llenb gaHHoW CTaTby — NPeACTaBmTb SBOMIOLIMIO MObCKOro KOONepaT!BHOrO npasa. [4na uenen npo-
BEEHHOTO aHanv3a bbl MCMOMb30BaH NCTOPUYECKMI MeTOZ. 3aKOH O KoornepaTmaax bl NPUHAT 29 oKTAOps
1920 ropa v Bctynun B cuny 1 AHBapa 1921 ropa. lNonoxeHna 3akoHa o0 KoonepaTreax, O PeBM3nmn KoonepaTtu-
BOB, PEBVM3MOHHbIX COI030B 1 KoonepaTvBHOro coBeTa Oblin CyLLeCTBEHHO M3MeHeHbl 3akoHoM oT 13 MapTa
1934 ropa, KOTOPbIV Hayan NPoLEecC NOAYUHEHUA KOOMNePaTBOB 1 PEBM3MOHHbIX CO30B roCyapCTBEHHbIM
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opraHam. [Mocnepytolme n3MeHeHWsA, KOTopble B ropasfo 6osblueli cTeneHy NOAUYUHUAN KOomnepaTuBbl U pe-
BU3MOHHbIE CO03bl FOCYAAPCTBEHHbIM OpraHam, 6biny BBefeHbl nocsie BTopoii MUPOBOI BOWHBI 11 GaKTUYeCKn
NpVBENN K HaLMOHanM3aLumm NosibCKNX KOOMepaTBOB. 3aKOH O KoornepaTyiBax bl OTMEHeH 3aKOHOM O KOO-
nepaTuBax u ux cotosax ot 17 pepansa 1961 ropa. 3akoH 0 KoornepaTriBax U UX COto3ax Obinl OTMeHeH 3aKOHOM
oT 16 ceHTAbGpPA 1982 roga — KoonepatueHoe npaBo. B 3akoH KoonepaTtriBHOe NpaBo HEOAHOKPATHO BHOCUNCH
nonpasky. MonoxeHna 3akoHa KoonepaTneHoe npaso 6bin n3MeHeHbl 3akoHOM OT 7 miona 1994 roaa o BHe-
CeHUM M3MeHeHN B 3aKoH KoonepaTviBHOe NpaBO 1 BHECEHUN M3MEHEHWIN B HEKOTOPble 3aKOHbl. 3aKOH OT
3 mioHA 2005 rofa 0 BHeCEHNM N3MEHEHNI B 3aKOH O XXUULLHbBIX KOOoMnepaTrBax 1 HeKOTopble ApYrie 3aKOoHbI
BHEC OYeHb CyLL|eCTBEHHbIE N3MEHEHNA B 3aKOH KoonepaTnsHoe npaso.

KnroueBble cnoBa: 3akoH 0 koonepatreax ot 1920 rofa, 3akoH 0 KoornepaTueax 1 nx coto3ax ot 1961 ropaa, 3akoH
KoonepatneHoe npaBo ot 1982 rofa, KoonepaTuBHOE NpaBo

Pesiome: MeTolo CTaTTi € NpeACTaBUTI €BOMIOLI0 NONbCbKOrO KOonepaTMBHOro npasa. [na uinen MipkyBaHb
BUKOPWCTAHO iCTOPUYHMIA METOA. 3aKOH MPO KoonepaTusy 6yB NPUAHATAN 29 XoBTHA 1920 p. i HabyB UMH-
HocTi 1 ciuHa 1921 p. [NonoxeHHA 3aKOHY NPO KoonepaTuBM NPO PeBi3ilo KoonepaTusis, PeBi3iNHKX CINOK
i KoonepaTUBHOI paay By CyTTEBO 3MiHeHi akToM Bif 13 6epe3Ha 1934 p., AKMiA 3anoyaTkyBaB npoLec nig-
NopALKyBaHHA KOOMNePaTMBIB i PeBI3ifHNX CNiNOK AepaBHUM opraHam. MopanbLui 3MiHK, AKi 3HaUHO GinbLue
nianopsAAKOBYBann KoornepaTtyiBU Ta CiNK1 OpraHoM fiep»asw, 6ynu 3anpoBageHi nicna [lpyroi cBiToBOI Bilt-
HY | aKTMUYHO Npr3Beny JO HauioHani3aLjii MobCbKOro KOOMepaTMBHOIO PyXy. 3aKOH NPo KoonepaTusy bys
CKaCoOBaHMIN 3aKOHOM Big 17 ntoToro 1961 p. Npo koonepaTneK Ta ix 06’'eAHaHHA. 3aKOH NPO KoonepaTusn Ta
X CMinkm 6yB CKacoBaHUI 3aKOHOM Bifi 16 BepecHa 1982 p. — KoonepaTueHe npaBo. 3aKoH Npo KoonepaTus-
He NpaBO HEeOAHOPA30BO 3MiHIOBaBCA. MonoxeHHs 3akoH — KoonepaTreHe npaBo 6yB 3MiHEHMI 3aKOHOM Bif,
7 nnnHA 1994 poKy Npo BHeCEHHA 3MiH 0 3aKoHY — KoonepaTueHe Npaso Ta AeAKMX aKTiB. 3akoH Bif 3 yepBHA
2005 poKy Npo BHECEHHA 3MiH A0 3aKOHY NPO XMUTNOBI KOONepaTVBY Ta AeAKI iHLWI akTV BHIC 3HAYHi 3MiHM A0
3aKkoHy — KoonepaTtueHe npaso.

KntouoBi cnoBa: 3akoH npo koonepatnen 3 1920 p., 3aKoH Npo KoonepaTreK Ta ixXHi cninku 3 1961 p., 3akoHn —
KoonepaTtusHe npaso 3 1982 p., koonepaTrBHe NpaBo

Introduction

Reborn after the First World War, the Polish Republic inherited its legal systems
from its former rulers. This inevitably applied to civil law as well. A great task of
unifying the national law, including civil law, was thus laid before the state authori-
ties and lawyers. Cooperative law was the first division of civil law in which the legal
systems of the partitioning states were replaced by uniform Polish law.

1. Codification of the cooperative law in Polish law
Poland’s eastern provinces were subject to Russian law, namely Volume X of the
Zvod zakonov (A set of laws). In the western provinces, the Prussian Landrecht

(since 1794) was initially in force, followed by the German Civil Code (BGB) starting
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from the year 1900. In the southern provinces, the Austrian Civil Code (ABGB)
was in force since 1812; it was preceded by the Josephine Code (in force since 1786),
and the West Galician Code (in force since 1798). The central provinces, i.e. the
Duchy of Warsaw and later the Kingdom of Poland, were governed based on the
French Civil Code, known as Napoleonic Code, starting from 1808. From 1825
onward, this Code was applied in a partly changed version known as the Civil Code
of the Kingdom of Poland, which regulated the issues of personal law and family
law. In 1836, titles V and VI of this Code were replaced by the Marriage Law. Other
issues, including property law, contract law and inheritance law, were still regulated
by the Napoleonic Code. The area of Spisz and Orawa, incorporated into Poland
in 1920, was subject to the Hungarian Civil Code. Based on the Act of 26 Octo-
ber 1921,' the Hungarian law was maintained, but the Council of Ministers was
nonetheless authorised to enact Polish laws. Pursuant to this Act, the Council of
Ministers regulation of 14 September 1922* introduced the applicable Austrian law
in Spisz and Orawa.

Before the state authorities and lawyers laid an enormous task of unifying Polish
law, including civil law. The 1919-1920 period saw the introduction of several leg-
islative acts in the field of civil law, including three decrees of the Head of State: the
Act of 4 February 1919 on patents for inventions, drawing design and model pro-
tection and trademark protection,’ the Act of 28 June 1919 on the protection of ten-
ants* and the Act of 24 March 1920 on the acquisition of real estate by foreigners,’
which remains in force to this day. However, these were not legislative acts, as they
did not repeal the normative acts of the partitioning states. Besides, they did not
regulate specific areas of civil law but only amended some parts of it. Nonetheless,
it should be noted that cooperative law was the first division of civil law in which
the legal systems of the partitioning States were replaced by uniform Polish law.
The Act on cooperatives was passed on 29 October 1920° and entered into force on
1 January 1921, whereas the provisions of Section III on the Cooperative Council
came into force on 11 December 1920. Stanistaw Wroéblewski’s remark on this was
as follows: “Among some of the laws that have so far formed a uniform Polish law,
the act on entrepreneurship and economic association, i.e. cooperatives, is certain-
ly the most momentous for social life, because it introduces into the law all these

Journal of Laws [Dziennik Ustaw] 1921 no. 89, item 657.

Journal of Laws 1922 no. 90, item 833.

Journal of Laws 1919 no. 13, items 137, 138 and 139.

Journal of Laws 1919 no. 15, item 201.

Journal of Laws 1920 no. 31, item 178; now Journal of Laws 2017, item 2278.
Journal of Laws 1920 no. 111, item 733.

[ T T N
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symptoms of life, which are called the cooperative movement. The meaning of this
movement cannot be defined with complete accuracy today, because we are only at
the beginning of its development; the fact is, however, that it has created a number
of powerful organisations in Poland, that it covers more and more areas of econom-
ic life, and finally, in today’s difficult times for Poland, society has high — perhaps
too high - hopes for its further development.”’

The Act on cooperatives was one of the most outstanding achievements of Pol-
ish legislation during the era of the Second Polish Republic and was likely the best
cooperative act in the world at the time. The Act on cooperatives consisted of 131
articles in six sections. It contained regulations on general principles (Articles 1-4),
establishing cooperatives (Articles 5-6), the register of cooperatives and announce-
ments (Articles 7-10), cooperatives’ business names (Article 11), branches (Arti-
cle 12), cooperative members (Articles 13-32), the authorities (bodies) of coop-
eratives (Articles 33-51), accounting (Articles 52-59), audit, which is commonly
referred to as ‘lustration’ in today’s Poland (Articles 60-65), audit associations (Ar-
ticles 66-70), amending the Articles of Association (Articles 71-74), cooperative
dissolution, including liquidation and bankruptcy (Articles 75-106), the State Co-
operative Council (Articles 107-109) and penalties (Articles 110-116), as well as
transitional provisions (Articles 117-129), and provisions on the entry into force
and implementation of the Act itself (Articles 130 and 131). The merger of cooper-
atives was initially regulated by the Act of 7 April 1922 on the merger of coopera-
tives.® It was repealed by Article 6 of the Act of 13 March 1934 amending the Act on
cooperatives, and its provisions, with minor amendments, were incorporated into
the Act on cooperatives and designated as Articles 106a—106i, and according to the
1934 consolidated text, as Articles 107-115. The Act on cooperatives was amended
four times during the Second Polish Republic’s existence: by the Act of 4 December
1923 on the partial amendment of the Act on cooperatives of 29 October 1920,
the Regulation of the President of the Republic of Poland of 14 April 1924 on the
change of the monetary system,'’ the Act of 28 May 1924 on introducing the Act
on cooperatives of 29 October 1920 and subsequent acts concerning the coopera-
tive movement in the Upper Silesian part of the Silesian Province," and the Act of

7 S. Wréblewski, Przedmowa, in: Ustawa o spétdzielniach, Krakow 1921 [Foreword to the Act on Coop-
eratives|.

8 Journal of Laws 1922 no. 33, item 265.

9 Journal of Laws 1920 no. 135, item 1119.

10 Journal of Laws 1924 no. 34, item 351 as amended.

11 Journal of Laws no. 50, item 504.
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13 March 1934 on the amendment of the Act on cooperatives.'? The consolidated
text of the Act on cooperatives was promulgated in 1934."

The Act on cooperatives was highly appreciated by the commentators at the
time." It provided cooperatives with a significant degree of autonomy and inde-
pendence from state authorities. Cooperatives were obliged to undergo an audit,
now commonly called lustration, but this did not significantly limit their independ-
ence. The audit was carried out by a competent auditor appointed by the coopera-
tive union or by the Cooperative Council (in non-associated cooperatives, i.e. the
so-called non-union cooperatives). The Cooperative Council could also entrust
the audit of non-union cooperatives to audit associations or other organisations
and institutions (Articles 60-62 of the Act on cooperatives). The establishment of
and membership in audit associations were voluntary for cooperatives. The prima-
ry task of a cooperative union was to carry out audits. The Cooperative Council
was set up as a body attached to the Minister of the Treasury with a view to work-
ing with the Government on cooperative matters. The Minister of the Treasury
appointed the members of the Cooperative Council for two-year terms, selecting
them from among candidates proposed by the cooperative associations while tak-
ing into account all branches of the cooperative movement as far as possible. In ad-
dition, the Council was composed of delegates from seven ministries. The members
appointed from among the candidates proposed by the associations had to account
for at least two-thirds of the total number of Cooperative Council members. The
Chairman of the Cooperative Council was selected by the Minister of the Treasury
from among the officials of his Ministry (Article 107 of the Act on cooperatives,
Article 116 of the Act on cooperatives of 1934).

The Act on cooperatives provisions which concerned the auditing of coopera-
tives, audit associations and the Cooperative Council were substantially amended
by the Act of 13 March 1934, which began the process of subordinating cooperatives
and audit associations to state authorities. Associations were obliged to submit their
articles of association for approval to the Minister of the Treasury. The Minister of
the Treasury could grant a union the right to carry out audits and could make the
granting of such right conditional upon the union’s compliance with his demands
as to the narrowing or expansion of the union’s activities. If the union failed to

12 Journal of Laws 1920 no. 38, item 342.

13 Journal of Laws 1934 no. 55, item 495.

14 S, Wroéblewski, Przedmowa....; W. Jenner, Kodeks spétdzielczy. Zbior ustaw i rozporzgdzen dotyczgcych
spotdzielni, Lwow 1926; J. Dzierzanowski, Ustawa o spétdzielniach. Rozporzgdzenie o wlasnosci loka-
li, Warszawa 1938. See also K. Pietrzykowski, Prawo spétdzielcze, in: Prawo handlowe i gospodarcze
II Rzeczypospolitej, eds. R. Jastrzebski et al., Warszawa 2019, pp. 121-157.
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comply with the audit obligation, expanded its activities for purposes not covered
by the articles of association and Article 66 of the Act, or failed to comply with the
provisions of the law and the orders issued thereunder, the Minister of the Treas-
ury, after hearing the opinion of the Cooperative Council, could revoke its right of
audit. The activities of the audit associations were supervised by the President of
the Cooperative Council and the costs of supervision were covered by the unions as
designated by the Minister of the Treasury. By means of the Act of 13 March 1934,
many competencies held by the Cooperative Council were allocated to its Head.
Subsequent changes that further subordinated cooperatives and cooperative
associations to the state authorities were introduced after the Second World War
and led to the nationalisation of Polish cooperatives.'® Under the decree of 24 Au-
gust 1945 amending the 1920 Act on cooperatives,'® the Council of Ministers was
authorised to order, by way of resolution, a merger of cooperative unions ‘for the
benefit of the cooperative movement (Article 70a of the Act on cooperatives).
Subsequently, a unified Cooperative Audit Union of the Republic of Poland was
established, which had a monopoly on auditing all cooperatives. The Council of
Ministers was also able to order a merger of cooperatives and simultaneously con-
fer articles of association on the acquiring cooperative in exceptional economic
circumstances ‘for the benefit of the cooperative movement’ (Article 115a of the
Act on cooperatives). Under the Decree of 28 October 1947 on the amendment
of the Act on Cooperatives,"” the Association of cooperatives of the Republic of
Poland was authorised to carry out administrative and economic activities that it
commissioned based on specific provisions. The Act of 21 May 1948 on the Central
Cooperative Union and Cooperative Headquarters'® made it possible to establish
the Central Cooperative Union, which legally brought together all cooperative and
state cooperative headquarters along with the cooperatives belonging to them. The
Central Cooperative Union and the cooperative centres, with which cooperatives
of particular types were obligatorily affiliated, had sovereign powers in relation to
the affiliated cooperatives, including the right to adopt model articles of association
for cooperatives and repeal resolutions of general meetings of cooperatives and su-
pervisory boards on the grounds that they were illegal and ‘“for other important
reasons. The Council of Ministers granted the Central Cooperative Union its first
articles of association and appointed the Supreme Cooperative Council (one of the

15 K. Pietrzykowski, in: System Prawa Prywatnego, vol. 21. Prawo spéldzielcze, ed. K. Pietrzykowski,
Warszawa 2020, pp. 15-16.

16 Journal of Laws 1945 no. 34, item 205.

17 Journal of Laws 1947 no. 66, item 401.

18 Journal of Laws 1948 no. 30, item 199 as amended.
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bodies of the Central Cooperative Union). The Central Cooperative Union took
over the assets of the previous State Cooperative Council and the previous Coop-
erative Review Union of the Republic of Poland.” Many provisions of the Act on
cooperatives were amended by the Act of 20 December 1949 on the amendment
of the Act on cooperatives of 29 October 1920 and the Act of 21 May 1948 on the
Central Cooperative Union and Cooperative Headquarters,*® which laid the foun-
dations for a central, top-down system of cooperative management by state author-
ities. Cooperatives were reduced to the role of executors of national economic plans
for the benefit of the People’s State (amended Article 1 of the Act on cooperatives).
In 1950, a consolidated text of the Act on cooperatives was promulgated,” though
it was largely a caricature of the original 1920 Act.

The Act on cooperatives was repealed by the Act of 17 February 1961 on coop-
eratives and their associations,”” which contained not only provisions applicable
to all cooperatives and concerning the cooperative associations and the Supreme
Cooperative Council, but also special provisions for agricultural production co-
operatives, labour cooperatives and housing cooperatives — unlike the 1920 Act
on Cooperatives. As it continued to be developed in the 1945-1949 period, the
Act on cooperatives and their associations established a cooperative model and
the authorising powers of cooperative associations over cooperatives. The cooper-
ative association headquarters became local central cooperative associations (Ar-
ticle 188), whereas the Central Cooperative Association was dissolved and all its
property rights and obligations were transferred by force of law to the Supreme
Cooperative Council (Article 189 Section 3). The sovereign powers of the Central
Cooperative Union and the Supreme Council over cooperatives were strengthened.
This included such things as the right to dismiss the members of cooperative man-
agement boards (Article 45 Section 4), the right to determine the provisions of the
articles of association (Article 3 Section 3), the right to issue declarations stating the
advisability of establishing a cooperative (Article 4 Section 3), the right to request
the convening of a general meeting of cooperatives (Article 35 Section 3), the ob-
ligation to notify the competent central association of the time, place and agenda
of the general meeting (Article 36 Section 1), the right to revoke or suspend a res-
olution of the general meeting (Article 39 Section 1 and 2) or of the supervisory
board (Article 43 Section 1), and the powers of vetting of cooperatives, liquidation

19 For more information, see K. Pietrzykowski, Prawo spétdzielcze. Komentarz do zmienionych prze-
pisow, Warszawa 1995, pp. 211-212.

20 Journal of Laws 1948 no. 65, item 524 as amended.

21 Journal of Laws 1950 no. 25, item 232.

22 Journal of Laws 1961 no. 12, item 61 as amended.
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of cooperatives and bankruptcy of cooperatives (Article 61 et seq., Article 72 et seq.,
Article 87 et seq.). For these reasons, the Act in question was sometimes jokingly
referred to as ‘the law on unions and their cooperatives’

According to Article 33 Section 1 item 4 of the original Civil Code,” cooper-
atives and their unions were units of the socialist economy. Ownership and other
property rights, among other things, were the property of cooperative organisations
as workers’ social organisations (Article 44 of the original Civil Code), while the
social property was either socialist national (state) property, cooperative property
or property of other workers’ social organisations (Article 126 of the original Civil
Code).

The Act on cooperatives and their associations was repealed by the Act of
16 September 1982 — Cooperative Law,** which also contained provisions common
to all cooperatives and provisions on cooperative unions and the Supreme Cooper-
ative Council, as well as special provisions for agricultural production cooperatives,
farmers’ agricultural cooperatives, labour cooperatives and housing cooperatives.
The cooperatives’ activity was guided by such things as the objectives set out in
central and local social and economic plans (Article 1 of the original Act). While
cooperatives carried out their activities independently, local authorities could issue
laws and decisions that were binding for them; the basis and scope of such laws
and decisions were provided for in the law (Article 2 of the original Act; see Arti-
cle 71 Section 1 and 2 of the original Act as well). Every cooperative was a member
of a central cooperative union that it could choose on its own (former Article 4).
However, it should be emphasised that the sovereign powers of the central coop-
erative unions and the Supreme Cooperative Council over cooperatives were part-
ly relaxed and limited at that time. For example, the central association could no
longer repeal a resolution of the general meeting or the supervisory board of a co-
operative, though it could still challenge it in court (former Article 43 Section 1 and
Article 47). The central association’s management board could dismiss a member of
a cooperative’s management board but this could be challenged in court either by
the cooperative itself or the dismissed member (former Article 51). Lastly, it could
also adopt a resolution to put the cooperative into liquidation yet a resolution in
this matter could be challenged in court by the cooperative as well (Article 114).

The Cooperative Law was amended several times. It should be emphasised that
the process of restoring authentic cooperative activity in Poland began along with
the entry into force of the Act of 23 October 1987 amending some acts regulating

25 Journal of Laws 1964 no. 16, item 93.
24 Journal of Laws 1982 no. 30, item 210.
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the principles of functioning of the national economy,”® which abolished the ob-
ligatory membership of cooperatives in central cooperative associations and made
it voluntary, as well as abolished the obligation to obtain a declaration from the
central cooperative association on the advisability of establishing a cooperative. The
subsequent Act of 23 December 1988 on economic activity*® proclaimed the prin-
ciples of freedom to undertake and conduct economic activity and equality of the
so-called economic entities before the law, among other things.

The Cooperative Law was further amended after the political transition in Po-
land. At first, the Act of 20 January 1990 on Changes in the Organisation and Ac-
tivity of Cooperative Societies”” was passed, putting into liquidation all cooperative
associations, cooperatives of legal persons and cooperatives of legal and natural
persons, which took over the assets of the respective associations in part or in whole
due to the cooperatives” transformation. The Act also temporary banned the for-
mation of new cooperative associations and contained two regulations directly af-
fecting cooperatives. The first enabled the division of cooperatives at the request of
a minority (Article 9), and the second ordered that cooperatives must hold elec-
tions to their bodies by 31 March 1990 or else be put into liquidation (Article 19
Section 4 and 4a).

Significant changes regarding cooperatives were also introduced into the Con-
stitution®® and the Civil Code,” in particular, the provisions concerning socialised
economic units and social property were repealed or amended. Mention should
also be made of the Act of 30 August 1991 on the revaluation of membership shares
in cooperatives and amendments to certain acts.”

The provisions of the Cooperative Law were amended by the Act of 25 October
1991 amending the Civil Code, the Land and Mortgage Register Act, the Coopera-
tive Law, the Civil Procedure Code and the Local Law,*" which introduced the pos-
sibility of establishing separate land and mortgage registers for cooperative rights to
premises and securing these rights with a mortgage.

25 Journal of Laws 1987 no. 33, item 181.

26 Journal of Laws 1988 no. 41, item 324 as amended.

27 Journal of Laws 1990 no. 6, item 36 as amended.

28 Act of 29 December 1989 amending the Constitution of the People’s Republic of Poland (Journal of
Laws 1989 no. 75, item 444 as amended.); Act of 8 March 1990 amending the Constitution of the
Republic of Poland (Journal of Laws 1990 no. 16, item 94 as amended.).

29 Act of 28 July 1990 amending the Civil Code, Journal of Laws 1990 no. 55, item 321 as amended.

30 Journal of Laws 1991 no. 83, item 373 as amended.

31 Journal of Laws 1991 no. 115, item 496.
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The provisions of the Cooperative Law were later amended by the Act of 7 July
1994 amending the Cooperative Law and certain other acts.”> At that time, a new
definition of a cooperative was introduced (Article 1), Article 3 set out the econom-
ic definition of cooperative property (‘the property of a cooperative is the private
property of its members’), Article 4 was repealed and many other provisions of the
Act were amended. However, further changes that would have led to the restoration
of authentic cooperatives were omitted.”

Among other changes, the Act of 15 December 2000 on Housing Cooperatives*
introduced Article 108a of the Cooperative Law on the division of cooperatives at
the request of a minority, which was modelled after Article 9 of the Act of 20 Janu-
ary 1990 on changes in the organisation and operation of cooperatives.

The Act of 3 June 2005 amending the Act on Housing Cooperatives and certain
other acts® introduced substantial changes to the Cooperative Law as its Article 18
regulated the rights and obligations of cooperative members in detail. This included
amendments to provisions on the suspension or expulsion of cooperative members
(Article 24) and intra-cooperative proceedings (Article 32, with Article 33 being
repealed). Members have been granted broader rights in terms of participating in
the general meeting (Article 36 Section 2a and Article 37 Section 4). The provisions
on sanctions for defective resolutions of the general meeting have been radically
amended (Article 42). Certain provisions concerning the management board and
the supervisory board have been amended (Articles 49, 56 and 59), as have those
pertaining to lustration (Articles 91, 93 and 93a) and appealing against resolutions
of the board of the audit association (Article 257 Section 1). Criminal provisions
have also been introduced (Articles 267a, 267b, 267¢ and 267d).3

In recent years, repeated attempts have been made to enact a new law in the area
of general cooperative law. Two parliamentary drafts were submitted to the Sejm
(Polish Parliament) in 1999, i.e. the Act on cooperatives® and the Cooperative Law
Act.”® However, the Cooperative Law Act of 25 July 2001 was not signed by the

32 Journal of Laws 1994 no. 90, item 419 as amended. For more information, see K. Pietrzykowski, Prawo
spoldzielcze. Komentarz....

3 K. Pietrzykowski, Spétdzielczos¢ mieszkaniowa de lege ferenda. Siedem grzechéw gléwnych ustawy,
Gazeta Sadowa 1996, no. 4, p. 9.

34 Journal of Laws 2001 no. 4, item 27 as amended.

35 Journal of Laws 2005 no. 122, item 1024.

36 K. Pietrzykowski, Zmiany w prawie spétdzielczym, Monitor Prawniczy 2005, no. 21, pp. 1047-1053.

37 Third parliamentary term paper, no. 1265; K. Pietrzykowski, Projektowane zmiany w prawie
spétdzielczym, Przeglad Legislacyjny 1999, no. 3, pp. 11-28.

38 Third parliamentary term paper, no. 1426.
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then President Aleksander Kwasniewski,* who then proceeded to set up a team of
experts under my leadership, which prepared the draft of the Cooperative Law Act
that was submitted to the Sejm on 28" September 2004.* The Extraordinary Com-
mittee of the Sejm established after the first reading prepared a report, which was
not, however, directed to the second reading by the Marshal of the Sejm. Given the
expiry of the term of the Sejm, the project in question failed to bear any fruit. Sub-
sequently, President Lech Kaczynski appointed a team of experts (also under my
leadership and with a composition closely matching that of the initial team), which
prepared a draft Law on Cooperatives, submitted to the Sejm on 17 April 2008.*!
This project was rejected by the Sejm on 25 July 2008 after the first reading. The
parliamentary draft Law on Cooperatives,*” which was submitted to the Sejm on
11 July 2008 and which referred to the first presidential draft from 2004, shared its
fate. On 9 October 2008, the Sejm Economy Committee prepared a report in which
it requested the rejection of the draft.” Subsequently, the parliamentary draft Law
on Cooperatives* was rejected by the Sejm after the third reading on 30 August
2011. Yet another parliamentary draft of the Act on cooperatives* was withdrawn
on 27 May 2014 following more than 2 years of work in the Sejm. The 7th-term
Sejm failed to complete the work on two parliamentary drafts of the Law on Coop-
eratives.*

The drafts*” included such things as a definition stating that a cooperative is an
autonomous and independent association with variable composition and a variable
participation fund, with its purpose being to raise the standard of living of its mem-
bers and their families by doing business through the members’ personal or proper-
ty-based interaction. They also indicated that cooperatives may carry out economic
activity on a non-profit basis (housing cooperatives, cooperative savings and credit
unions and social cooperatives) and noted that the articles of association regulate the

39 Third parliamentary term paper, no. 3437. Some of the solutions contained in this Act were later used
in the parliamentary bill amending the Act on housing cooperatives and certain other acts (Fourth
parliamentary term paper, no. 4087), based on which the Act of 3 June 2005 amending the Act on
housing cooperatives and certain other acts was enacted.

40 Fourth parliamentary term paper, no. 3415. H. Cioch, Prawo spéldzielcze w swietle prezydenckiego
projektu ustawy, Krakéw 2005.

41 Sixth parliamentary term paper, no. 657.

42 Sixth parliamentary term paper, no. 1035.

43 Sixth parliamentary term paper, no. 1116.

44 Sixth parliamentary term paper, no. 3493.

45 Seventh parliamentary term paper, no. 515.

46 Seventh parliamentary term papers, no. 980 and 1005.

47 K. Pietrzykowski, Projektowane zmiany w prawie spéldzielczym, Przeglad Prawa Handlowego 2011,
no. 3, pp. 31-37.
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organisation, the way cooperatives operate and the relationships between cooperatives
and their members within the limits set by the Act. It was suggested that any legal pro-
visions that are contrary to the act should be invalidated. One new solution was the
possibility of adopting the statute of limited transferability of shares. The complicated
procedure for leaving a cooperative was also simplified. Intra-cooperative proceed-
ings were modified in a way that would strengthen the rights of cooperative members
who would be able to decide for themselves whether to pursue their claims in court
or first seek redress before the cooperative bodies. The amendment to the provisions
on cooperative bodies was aimed primarily at tidying up the procedure for adopting
resolutions. It provided for enabling the invalidation of legal transactions made with-
out the required resolution of the general meeting or the supervisory board, e.g. in
cases where no such resolution exists. It also clarified the premises for challenging
a resolution of the general meeting in court and limited the possibility for court
resolutions to be annulled or declared invalid for formal reasons. The rules for the
representation of a cooperative by the management board were modified. As re-
gards the supervisory board and the administrative board, it was proposed that anti-
-competitive legislation should be included alongside existing anti-corruption legis-
lation. The rules governing the liability of members of the supervisory board or of the
management board for damage caused to cooperatives were clarified. An amendment
was proposed to allow cooperatives to decide on their own whether they should have
an authorised lustration expert carry out a lustration process. The current rules on the
bankruptcy of cooperatives were omitted as it was assumed that this matter should
be governed solely by insolvency law. At present, the National Cooperative Council
represents the Polish cooperative movement both at home and abroad, but it operates
on an ex-lege basis and no cooperative belongs to it. It was therefore proposed to
establish the National Cooperative Council as a corporate organisation that should
bring together all Polish cooperatives.

Thus, all previous attempts by the Sejm to pass a new law on cooperatives have
failed. Recent years have seen no further attempts at changes in this regard. The
cooperative law is still awaiting a new act.

Conclusion
The Act on cooperatives was one of the most outstanding achievements of Polish
legislation during the era of the Second Republic of Poland and probably the world’s
best cooperative act at the time. On 1 January 1983, the Act of 16 September 1982 -
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Cooperative Law entered into force. The Cooperative Law was amended several
times and recent years have seen repeated attempts to enact a new law in the area
of general cooperative law. Previous attempts by the Sejm to pass a new cooperative
law have so far failed. No further attempts have been made in this regard, and as
such, Poland’s legal system is yet to gain its new cooperative act.
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Summary: Firstly, this article aims to outline the development of cooperatives of agricultural producers from
1920 to 2022 and assess the factors that influenced it. Secondly, it seeks to determine whether and to what
extent the legislation supported the development of agricultural cooperatives and consider potential directions
of their development after 2022. The scope outlined for consideration is extensive; therefore, this article only
addresses selected issues. The primary research method was the dogmatic analysis of normative texts. The arti-
cle’s topic also references the historical method and statistical data. In summary, the author shows that, among
other things, cooperatives in the interwar period after 1920 developed on many levels, particularly in terms of
legislation, research and publication, and practice. If it had not been for the socialist period, many cooperatives
of agricultural producers from the interwar period would still be operating. For several years, the Polish legisla-
tor has been trying to revive cooperatives and encourage agricultural producers to establish them. Examples
include the passing of the Act on farmers’ cooperatives and legal regulations concerning energy cooperatives.
Key words: cooperative, agricultural producers, agricultural cooperative, cooperative movement, cooperative
groups of agricultural producers, agricultural producer organisations, agricultural production cooperatives

Streszczenie: Celem artykutu jest po pierwsze préba okreslenia tendencji rozwoju spétdzielni producentéw rol-
nych od 1920 do 2022 r. oraz oceny czynnikéw wptywajacych na ten proces, po drugie za$ ustalenie, czy i na ile
ustawodawstwo sprzyjato badz sprzyja rozwojowi tych podmiotéw oraz jakie moga by¢ kierunki ich dziatalnosci
po 2022 r. Zakreslona tematyka jest szeroka, dlatego artykut porusza jedynie wybrane kwestie. Podstawowg me-
toda badawcza jest dogmatyczna analiza tekstéw prawnych. Wykorzystano takze metode historyczng oraz postu-
zono sie danymi statystycznymi. W podsumowaniu autorka stwierdzita m.in., ze spétdzielczos¢ w okresie miedzy-
wojennym po 1920 r. rozwineta sie na wielu ptaszczyznach, zwlaszcza w aspekcie legislacji, doktryny, ale réwniez
w praktyce. Gdyby nie okres socjalizmu, wiele spétdzielni producentédw rolnych z okresu miedzywojennego nadal
prowadzitoby dziatalnos¢. Od kilku lat polski ustawodawca stara sie zacheca¢ rolnikéw do zaktadania spétdzielni,
poszerzajac legislacje z zakresu prawa spétdzielczego i zrzeszania sie producentéw rolnych. Przyktadem jest uchwa-
lenie ustawy o spotdzielniach rolnikdw czy regulacji prawnych dotyczacych spétdzielni energetycznych.

Stowa kluczowe: spotdzielnia, producenci rolni, spétdzielnia producentéw rolnych, spétdzielczos¢, spotdzielcze
grupy producentéw rolnych, organizacje producentéw rolnych

Pesiome: Llenbio cTaTbyi ABNAETCA, BO-NEPBbIX, MOMbITKa ONpeAenyTb TeHAHLIO Pa3BUTHA CENIbCKOXO3ANCTBEHHbIX
NPOU3BOACTBEHHBIX KoonepaTrBoB ¢ 1920 no 2022 ro 1 oUeHNTb GaKTOPbI, BIMAIOLLME HA STOT NMPOLIECC, @ BO-BTO-
pbiX, ONPeAenTb, COCOBCTBOBANIO N 1 B KaKOW CTeMeH 3aKOHOAATeNbCTBO Pa3BUTUIO CENIbCKOXO3ANCTBEHHbIX
NPOV3BOACTBEHHbIX KOOMEPaTNBOB 1 KakoBbl MOTYT ObITb HampaBneHua 1x passutua nocne 2022 ropa. Oxsat ns-
NOMEHHOTO LUMPOK, MO3TOMY B CTaTbe 3aTPOHYTbI ILLb OTAe/bHble BONPOCbhl. OCHOBHbIM METOAOM MCCeA0BaHA
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ABNIAETCA JOrMaTUYECKNIA aHaN3 I0PUANYECKIX TEKCTOB. Tak»Ke UCMOsb30Basca NCTOPUYECKNIA METOA 1 NPUMEHS-
NNCb CTaTUCTUYECKMe laHHble. B 3aKknioueHve aBTop, cpeay NPOYero, 3asABMIAeT, YTO KoonepaLma B MeXXBOEHHbII
nepwviog nocne 1920 ropa pasBrBanacb Ha MHOTUX YPOBHAX, OCOGEHHO B MNyaHe 3aKOHOAATENbCTBA U [OKTPUHbI,
HO TaKXXe 1 Ha npakTuke. Ecnn 6bl He neprog coumranyiama, MHOrMe CeNbCKOXO3ANCTBEHHbIE MPOV3BOACTBEHHbIE
KoorepaTnBbl MeXXBOEHHOIO Meprofa NpofosKani 6bl paboTaTb. B TeueHMe NoCneAHNX HECKONbKNX NET NOMbCKUI
3aKOHO/aTeNb MbITaeTCA NOOLLPATH 3eMyeeNbLieB K CO3AaHMI0 KOONepaTUBOB, PaCLUMPAA 3aKOHOAATENbCTBO O KO-
orepaT1BHOM MpaBse 11 aCCOLMALIMAX CENbCKOXO3ANCTBEHHbIX MPOM3BoAMTENei. [IprMepom MOXKET CyKUTb MPUHS-
Tie 3aKOHa O CeNTbCKOXO3ANCTBEHHBIX KOorMepaTnBaXx Ui HOPMaTUBHbIX akTOB 06 SHepreTnyecKmnx Koornepartrisax.

KnioueBble cnoBa: KoonepaTtuB, CeNbCKOXO3ANCTBEHHbIE MPOU3BOAUTENM, CENbCKOXO3ANCTBEHHDIA MPOU3-
BOACTBEHHbI KOOnepaTuB, KoornepaLusa, KoonepaT1BHble FPYMNMbl CENbCKOXO3ANCTBEHHbIX MPOU3BOAUTENEN,
OpraHu3aLum cebCKoX03ANCTBEHHbIX MPOoU3BoAMUTENeNn

Pesiome: MeTolo cTaTTi €, No-neplue, cnpoba BU3HAUNTU TEHAEHL|T PO3BUTKY CilbCbKOrOCMOAAPCbKIX BUPO6-
HUUKX KoonepatreiB 3 1920 no 2022 pp. Ta OLIHWUTL YNHHUKM BMAMBY Ha Lel npouec. Mo-gpyre, BU3HaunUTK,
um i B AKiN Mipi 3aKOHOAABCTBO CMPVIANO Ta Hafani CNPUAE PO3BUTKY CilbCbKOrOCNOfaPCbKMX BUPOOHNYMX KO-
onepaTuBiB Ta AKi HANPAMU MOXYTb ByTu iX po3BUTKY nicna 2022 p. O6cAr aHanisy € JOCUTb LUMPOKMM, TOMY
B CTaTTi PO3rNAfaloTbCA NuLLe OKpemi MMTaHHA. OCHOBHMM METOAOM AOCIKEHHA € JOrMaTUYHMIA aHani3 npa-
BOBWX TEKCTiB. TaKOX BUKOPUCTOBYBABCA iICTOPUYHWI METOZ, | CTaTUCTUYHI AaHI. Y NifCyMKY aBTOP 3a3HaumB, MixK
iHLWIMM, LLIO KOoOMepaTVBHUI PyX Y MXXBOEHHMIA Nepiog nicna 1920 p. po3BMBaBCA Ha 6araTbox PiBHAX, 0CO6NBO
B 3aKOHOZABYOMY Ta AOKTPVHANbHOMY MilaHi, ane TakoX i Ha MpakTuui. Ak6M He couianicTMuHwiA nepiog, 6a-
raTo CiflbCbKOroCnoAapcbKnx BUPOOHNUMX KOOMEPaTMBIB MiXKBOEHHOTO nepiogy NPoAoBXKyBanv 6 npautosaTu.
MonbcbKuii 3akoHOAABELb YiKe KinbKa POKIB HamaraeTbCA 3a0X0TUTH depmMepiB AO CTBOPEHHA KoonepaTusis
LUSIAIXOM PO3LUMPEHHSA 3aKOHOLABCTBA Y chepi KoomnepaTMBHOIO NpaBa Ta 06'€HaHHA CiNbrocnBUPOBHMKIB.
Mpuknagom mMoxe By T NPUIHATTA 3aKOHY NPo depmMepcbKi KoonepaTnay abo 3aKOHOAABUYIX aKTiB LLOAO eHep-
reTVYHKX KoonepaTmsiB.

KniouoBi cnoBa: koonepaTus, CiflbCbKOroCnoAapchbKi TOBApPOBUPOOHMKM, KOOMEPATUB CiflbCbKOrOCMOAAPCHKIX
TOBaPOBMPOOHNIKIB, KOOMEPATMBY, KOONEePaTUBHI FPYNY CiNbCbKOrOCNofapCbKNX TOBAPOBNPOOHNKIB, OpraHisaLii
CiNbCbKOroCNofapCbKnx TOBaPOBUPOOHMKIB

Introduction

Cooperatives have a rich history on Polish soil, and the legal, economic and social
forms of their organisation and operation have changed over the years. Cooper-
ation is necessary at various stages of farming: purchase of means of production,
use of agricultural machinery, sale of crops, consultancy and processing.! Cooper-
ation reduces agricultural activity costs, allowing higher prices for agricultural
products and increasing their competitiveness in the market.* The attribute that
distinguishes a cooperative from other businesses is that it brings together financial

1 Fore more, see e.g., A. Suchon, Prawna koncepcja spétdzielni rolniczych, Poznan 2016, pp. 8 ff. and the
literature cited therein.

2 A. Nowak, T. Kijek, A. Krukowski, Polskie rolnictwo wobec wyzwa# wspotczesnosci, vol. 1. Wymiar eko-
nomiczno-strukturalny, Lublin 2019, pp. 24 ff.; Wielofunkcyjnos¢ rolnictwa. Kierunki badan, podstawy
metodologiczne i implikacje praktyczne, ed. J. Wilkin, Warszawa 2010, pp. 12 ff.
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means (capital) and, above all, people.” Additionally, cooperatives have a long-term
business perspective and a life span of generations, which is extremely important
in agriculture.

Cooperatives of agricultural producers developed during the partitions of Po-
land and the interwar period. Their development was fostered by the Act of 29 Oc-
tober 1920 on cooperatives.* Agricultural cooperatives, popular at that time, pro-
vided seeds and fertilisers and organised sales of goods produced on the farms of
their members, while grocery cooperatives furnished their members with staple
products.’ Diametrical changes in the running of farms and the development of
agricultural cooperatives occurred after the Decree of the Polish Committee of Na-
tional Liberation on implementing the agrarian reform of 6 September 1944 came
into force.® A significant area of farmland was converted into state ownership by
this law. In the following years, state farms and agricultural production cooperatives
gained considerable importance. Though private farms were not popular in other
countries of the Eastern Bloc, the activity of farms owned by agricultural produc-
ers who were natural persons should be assessed favourably in Poland. However,
the chances for development were limited (such units could not exceed the area
indicated in the regulations). The political transformation and Poland’s accession to
the European Union introduced new rules for agricultural activity and cooperatives
created by agricultural producers.

Legislation on the establishment and operation of agricultural cooperatives has
undergone significant changes over the years. It is worth mentioning the Act of
29 October 1920 on cooperatives, the Act of 17 February 1961 on cooperatives and
their associations,” the Act of 16 September 1982 on cooperative law® and the Act
of 4 October 2018 on farmers’ cooperatives.” The situation is somewhat different in
Germany, where the Genosenschaftgezets Act'® has been in force since the end of

3 M. Zuba, Spétdzielnie mleczarskie trwalg formg agrobiznesu, Zeszyty Naukowe WSEI. Seria Ekonomia
2009, no. 1, pp. 167-175.

4 Journal of Laws [Dziennik Ustaw] 1920 no. 111, item 733 as amended.

5 See: P. Zakrzewski, Cel spotdzielni, Kwartalnik Prawa Prywatnego 2005, vol. 1, pp. 69 ff. and the liter-
ature cited therein, including a reference to the justification of the Act on cooperatives of 1920.

6 Journal of Laws 1945 no. 3, item 13 as amended, hereinafter referred to as the PKWN (Polish Com-
mittee of National Liberation) decree of 6 September 1944. See: W. Géra, Reforma rolna PKWN,
Warszawa 1969, pp. 15 ff.

7 Journal of Laws 1961 no. 12, item 61.

8 Consolidated text: Journal of Law 2021 item 648 as amended.

9  Journal of Laws 2018 item 2073.

10 Gesetz betreffend die Erwerbs und Wirtschaftsgenossenschaften, promulgated on 1 May 1889 (RGBI.
S. 55 as amended), entered into force on 1 October 1889.
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the 19th century, though amended several times. While in France, the Rural Code
regulates agricultural cooperatives.

The subject of agricultural cooperatives merits consideration for several reasons,
but the main arguments are cognitive and practical.'? In Poland, there are currently
over 3,000 cooperatives in rural areas. Some have been operating for many years
and are generally created by agricultural producers. A few can trace their origins to
the turn of the 19th and 20th centuries, e.g. dairy or bank cooperatives.”’ The 100th
anniversary of the passing of the 1920 Act on cooperatives makes it possible to look
at cooperatives of agricultural producers as a socio-economic phenomenon and
determine the evolution of these entities in terms of the development of agriculture
and rural areas between 1920 and 2022. Such reflections may be useful in plan-
ning changes to legal regulations."* Cooperatives operate in agriculture, which has
various functions. Social and economic changes, environmental degradation and
civilisation development present new challenges for agriculture.

Engaging in a discussion on the possible directions in which agricultural coop-
eratives may develop seems justified also due to the entry into force on 1 January
2023 of new regulations concerning the Common Agricultural Policy, i.e. Regula-
tion (EU) 2021/2115 of the European Parliament and of the Council of 2 December
2021 establishing rules on support for strategic plans to be drawn up by Member
States under the common agricultural policy (CAP Strategic Plans) and financed
by the European Agricultural Guarantee Fund (EAGF) and by the European Agri-
cultural Fund for Rural Development (EAFRD)." These new regulations, combined

11 Decree Nos. 55-667 of the Rural Code of 20 May 1955 unified the regulations relating to agricultural
cooperatives. This Code has been modified and supplemented, inter alia, by Decrees Nos. 59-286 of
4 February 1959 and Nos. 61-867 of 5 August 1961 relating to the legal status of agricultural cooper-
atives. See more: A. Suchon, Prawna koncepcja spétdzielni..., pp. 82 ff.

12 A. Suchon, Spétdzielnie jako podmioty istotne dla spoleczeristwa oraz gospodarki — aspekty prawne
i ekonomiczne, in: Przedsigbiorstwo, gospodarka i spoleczeristwo w kregu zainteresowania ekonomistéw,
ed. R. Kaminski, Poznan 2020.

13 Some dairy cooperatives are over 100 years old, or were established in the inter-war period. For more
see: A. Piechowski, Spotdzielcze stulatki. Rzecz o wiekowych polskich spotdzielniach, Bydgoszcz 2008,
pp- 3-4; A. Domagalski, Wyzwania stojgce przed spétdzielczoscig w III RP, in: Spotdzielczos¢ w budowie
spoteczeristwa obywatelskiego — historia i wspotczesnosé, ed. T. Skoczek, Warszawa 2013, pp. 23 ff.

14 Following the decision of the Minister of Agriculture and Rural Development, on 16 December 2021,
the Team for the development of legal regulations concerning incentives for agricultural cooperatives
was appointed. The tasks of the Team include: preparation of proposals for legislative changes aimed at
facilitating the functioning of agricultural cooperatives on the market — Official Journal the Ministry
of Agriculture and Rural Development 2021 item 98.

15 QJL 435, 6.12.2021, pp. 1-186.
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with the European Green Deal,' create new challenges for agricultural producers.
Their implementation is often easier when agricultural producers work together in
cooperatives. There are also provisions concerning cooperatives in the Polish Deal
(Polski Lad). This programme states, among other things, that “a system of incen-
tives will be created for agricultural cooperatives in various areas — from environ-
mental protection, through building law, to further tax incentives.”"”

Firstly, this article aims to outline the development of agricultural cooperatives
from 1920 to 2022 and assess the factors that influenced it. Secondly, it seeks to
determine whether and to what extent the legislation supported the development
of agricultural cooperatives and consider potential directions of their develop-
ment after 2022. The scope outlined for consideration is extensive; therefore, the
article will only address selected issues.

1. Agricultural cooperatives in the interwar period

The precursor of the cooperative movement on Polish soil was Stanistaw Staszic,
who founded the Hrubieszow Farmers’ Mutual Aid Society (Towarzystwo Rol-
niczego Ratowania si¢ Wspolnie w Nieszczesciach) in 1816.' Members of the Soci-
ety, peasants who cultivated their land individually, paid rent and a fixed fee for the
Society’s common goals. It was mainly involved in providing mutual assistance to
those in need (e.g. the reconstruction of a building or household after a fire, helping
and caring for the victims of natural disasters, the elderly, the disabled or orphans).

16 Communication from the Commission to the European Parliament, the European Council, the Coun-
cil, the European Economic and Social Committee and the Committee of the Regions, The European
Green Deal, COM/2019/640 final, Brussels, 11.12.2019, https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=CELEX:52019DC0640 [access: 2.09.2022]; Communication from the Commission to the
European Parliament, the Council, the European Economic and Social Committee and the Com-
mittee of the Regions, A Farm to Fork Strategy for a Fair, Healthy and Environmentally-Friendly
Food System, COM/2020/381 final, Brussels, 20.5.2020, https://eur-lex.europa.eu/legal-content/EN/
TXT/2uri=CELEX%3A52020DC0381 [access: 2.09.2022]; Communication from the Commission to
the European Parliament, the Council, the European Economic and Social Committee and the Com-
mittee of the Regions, ‘Fit for 55”: Delivering the EU’s 2030 Climate Target on the Way to Climate
Neutrality, COM/2021/550 final, Brussels, 14.07.2021, https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:52021DC0550 [access: 2.09.2022].

17 Polska - nasza ziemia, https://www.gov.pl/web/polski-lad/polska-nasza-ziemia [access: 2.09.2022].

18 Krajowa  Rada  Spéldzielcza,  httpp://krs.org.pl/index.php?option=com_content&view=arti-
cle&id=27&Itemid=283 [access: 2.09.2022]; S. Staszic, Przestrogi dla Polski, Warszawa 1960, pp. 25 ff.
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The Society operated for many years but was dissolved by the communist authori-
ties in 1952 when its assets were nationalised."”

The cooperative movement, popular in Poland during the partitions, performed
various functions. Among other things, it was a form of association and an educa-
tion provider for peasants, also benefiting the landowners. Furthermore, it allowed
the horizontal consolidation of agricultural production, giving rise to producer
associations and improved local supply by creating simple agricultural processing
and craftsmanship.?’ In the Poznan Province and Pomerania, the first cooperatives
appeared between 1861 and 1865. They were organised within farming circles,
which then played an important role in spreading agricultural education in rural
areas, teaching peasants rational land cultivation and farming. At the same time,
they initiated the creation of agricultural and commercial cooperatives.” Apart
from people’s banks and cooperatives created by agricultural producers like ‘Rolnik’
(Farmer), parcel cooperatives operating in some rural areas of the Poznan Province
and Pomerania played an important role.

Just before the First World War outbreak, there were about 3,400 cooperatives
of different kinds in all partitioned Polish territories, with almost 1.2 million mem-
bers. In Galicia, there were 1,670 cooperatives of various types, bringing together
nearly 700,000 members (however, this number included 1,400 Stefczyks credit
unions, with a total of 320,000 members). In the Kingdom of Poland (Russian Par-
tition), there were more than 1,400 cooperatives with almost 400,000 members; in
the Prussian Partition, there were more than 300 cooperatives with almost 200,000
members.?

Poland was strongly polarised in the agrarian structure on the threshold of in-
dependence. The process of land concentration led to a situation where manors
with an area greater than 50 hectares covered 47,3% of the land area. However,
there were only 30,000 such estates for a total of 3,262,000 farms. At the same time,
there were over 2,111,000 farms with an area not exceeding 5 hectares.”? With such

19 Tbidem. See also: A. Suchon, Legal Aspects of the Organization and Operation of Agricultural Co-Oper-
atives in Poland, Poznan 2019, pp. 7 ff.

20 Krajowa Rada Spdldzielcza, http://krs.org.pl [access: 2.09.2022].

21 See: . Mroczek, Poczgtki rozwoju spotdzielczosci w Polsce, Przeglad Prawniczy, Ekonomiczny i Spotecz-
ny 2012, no. 1, pp. 29-40.

22 A. Piechowski, Historyczny kontekst uchwalenia ustawy z 29 pazdziernika 1920 r., in: Biuletyn Instytu-
tu Stefczyka, 90 lat prawa spéldzielczego. Materiaty pokonferencyjne, Warszawa 2010, pp. 17 ff.

23 Cf. M. Mieszczankowski, Struktura agrarna Polski migdzywojennej, Warszawa 1960, pp. 17 ff.; see also:
Instytut Ekonomiki Rolnej, Wies w liczbach w Polsce kapitalistycznej i w Polsce Ludowej, Warszawa
1952, pp. 7-9.

STUDIA PRAWNICZE KUL  4(92) 2022



Agricultural Producers Cooperatives in the years 1920-2022 — selected legal issues

a dispersed agrarian structure, it was essential for agricultural producers to work
together in cooperatives.

Immediately after the re-establishment of Polish statehood following the end of
the First World War, work began to prepare legislation on cooperatives. Even if co-
operatives functioned well in the partitioned Polish territories, they operated under
different legal frameworks.** Finally, on 29 October 1920, the Act on cooperatives®
was passed - at the time, a very modern and progressive law. It created a kind of
cooperative constitution in Poland, as is rightly emphasised in the literature “since
it was based on a wealth of historical experience drawn from various legal systems
(especially the Austrian and German ones, where the conditions for the develop-
ment of this form of activity were favourable).”¢

From 1919 to 1920, Stanistaw Wojciechowski (one of the founders of ‘Spotem’ -
a consumers cooperative of grocery shops) was Minister of the Interior of reborn
Poland and later President of the Republic of Poland (1922-1926).” It is worth em-
phasising that Wojciechowski was very much involved in developing cooperatives
in the period under consideration. He researched cooperatives and was also the au-
thor of many books on this issue. It is worth mentioning some the titles, as they are
indicative: Spotdzielnie rolnicze. Jakie by¢ mogqg i powinny w Polsce wedtug wzoréw
zagranicznych [Agricultural Cooperatives. What they Can and Should be in Poland
According to Foreign Models], Poznan 1936; Historia spétdzielczosci polskiej do
1914 roku [History of Polish Cooperatives until 1914], Warszawa 1939; Kooperac-
ja w rozwoju historycznym [Cooperation - its Historical Development], Warszawa
1923; Ruch spétdzielczy w Anglii [The Cooperative Movement in England], Warsza-
wa 1918.

The Act of 1920 contained only a general framework and did not regulate par-
ticular types of cooperatives, allowing the free creation of their different types.”®
Article 1 expressed the principle of an open door. Membership was open to all, and
in addition to economic activities, the cooperative was also to carry out educational
activities, i.e. improving the cultural level of its members. Such principles favoured
the establishment of agricultural cooperatives. The founders had to be at least ten

24 A Jedlinski, Ustawa z 1920 r. na tle 6wczesnych regulacji europejskich, in: Biuletyn Instytutu Stefczyka,
90 lat prawa spotdzielczego. Materiatly pokonferencyjne Krajowej Rady Spétdzielczej, Warszawa 2010,
pp. 21 ff.

25 Journal of Laws 1920 no. 111, item. 733 as amended.

26 See: A. Piechowski, Historyczny kontekst. .., pp. 17 ff.

27 Stanistaw Wojciechowski was the second President of independent Poland from 1922 to 1926.

28 Cf. A. Piechowski, Historyczny kontekst..., pp. 17 ff.
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natural persons or three legal entities. In turn, the democratic system principle
(1 member, 1 vote) was contained in Article 45 (3) of the 1920 Act.”

As already noted, the 1920 Act contained no separate regulations concerning co-
operatives of agricultural producers. Hence in the interwar period, these coopera-
tives continued to develop (e.g. dairy cooperatives, agricultural services cooperatives,
purchasing and marketing of agricultural products, purchasing and marketing of
cattle and pigs, egg cooperatives, poultry cooperatives, sales of farming tools, graz-
ing cooperatives, grain purification cooperatives and processing cooperatives, such
as distilleries, bakeries, sugar factories, etc.).** Milk producers were often members
of dairy cooperatives. In 1938, there were 1,475 dairy cooperatives in Poland, with
approximately 700,000 members.” The activities of cooperatives were influenced
by legal regulations related to agriculture. For example, laws on agrarian reform
influenced the enlargement and creation of agricultural holdings. Agricultural pro-
ducers with medium-sized farms were often members of cooperatives.

In accordance with the Act of 15 July 1920 on the implementation of agrarian re-
form,* the principles of this implementation concerned, inter alia, the compulsory
purchase of large-scale land with an area below a certain statutory maximum.* The
owner of an estate or estates subject to compulsory purchase was entitled to retain
only one manor on which he or his family operated a farm. Land acquired by the
state from large landowners was then sold. In turn, Article 1 of the subsequent Act
of 28 December 1925 on the implementation of agrarian reform* indicated that the
agricultural system of the Republic of Poland would be based on strong and healthy
privately owned farms capable of efficient production and different types and sizes.
The introduction of the new system involved, inter alia, the creation of independent
farms, the enlargement of existing mini-farms to the size of independent economic
units and the formation of small farms for horticultural and vegetable production.

29 See: R. Cioch, Zasady roczdelskie i ich realizacja w praktyce, Teka Komisji Prawniczej — Oddzial PAN
w Lublinie 2009, vol. 2, pp. 33 ff.

30 Spétdzielczos¢ wiejska jako jedna z gtownych form wspolnego gospodarczego dziatania ludzi, ed. W. Bo-
guta, Warszawa 2011, p. 28; M. Brodzinski, Oblicza polskiej spétdzielczosci wiejskiej. Geneza, rozwoj,
przyszlosé, Warszawa 2014, pp. 53 ff.

31 Spotdzielczo$¢ przetrwata probe czasu, https://finanse.wp.pl/spoldzielczosc-przetrwala-probe-czasu-
6114271812368513a [access: 2.09.2022].

32 Journal of Laws 1920 no. 70, item 462 as amended.

3 Cf. M. Stanulewicz, Reforma rolna jako proba regulacji stosunkoéw agrarnych w Polsce. Koncepcje
i proby ich realizacji w latach 1918-1944, in: Reformy rolne w Polsce migdzywojennej i powojennej.
Prawo, realizacja, skutki, problemy reprywatyzacyjne, eds. E. Borkowska-Bagienska, W. Szafranski,
Poznan 2008, pp. 11 ff.

34 Journal of Laws 1926 no. 1, item 1 as amended.
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2. Agricultural cooperatives after the Second World War, until European
Union Membership

During the socialist period, cooperatives developed mainly in the countryside, but
group interests were subordinated to the general interest of the socialist country.
On 20 December 1949, the Act of 29 October 1920 on cooperatives was amended.”
As P. Zakrzewski rightly points out, the fundamental change was that a cooperative
functioning within the central economy was to conduct its activity not only in the
interest of its members but also in the states interest.’*® On 17 February 1961, the Act
on cooperatives and their associations was adopted.” From the 1950s onwards, agri-
cultural production cooperatives became increasingly popular. Article 95 stipulated
that the objective of their agricultural economic activity was to run a joint agricultur-
al holding based on the personal work of their members. In addition to its primary
activity, such a cooperative could operate processing and service plants. As regards
the establishment or expansion of a production unit, i.e. an agricultural holding, the
articles of association of a agricultural production cooperatives had to stipulate that
a member in possession of the land was obliged to contribute it to the cooperative.

This obligation could apply to all the land owned by members or to a specific
part of it. In turn, Article 98 of the Act stated that it could be stipulated that mem-
bers were entitled to retain part of the land for their personal holdings as allotments.
Thus, agricultural production cooperatives were formed by producers who con-
tributed farmland to the cooperative as land contributions. The problem was that
only some took such a decision freely. There were many cases where agricultural
producers were forced to join cooperatives and make land contributions.

The next piece of legislation pertaining to cooperatives was the Act of 16 Sep-
tember 1982 on the law on cooperatives. Despite many amendments, it is still in
force. The 1982 legislation paid more attention to agricultural production coop-
eratives. For many years, specialised cooperatives operated in the Polish legal sys-
tem. According to Article 173 of the Act, their objective was to run a collective
agricultural holding engaged in a specific type of production in connection with
the individual agricultural holdings of their members and cooperation in devel-
oping specialised agricultural production on these holdings. The member was
obliged to make a monetary contribution in the amount established in the statutes.
In addition, the latter could stipulate the member’s obligation to contribute part of

35 The consolidated text was promulgated by the announcement of the Chairman of the State Economic
Planning Commission on 20 May 1950, Journal of Laws 1950 no. 25, item 232.

36 P. Zakrzewski, Cel spétdzielni..., p. 74.

37 Journal of Laws 1961 no. 12, item 61.
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his/her land that would be useful for the collective agricultural holding. It was also
supposed to lay down rules on the interaction between the farm collective and the
individual farms of the members.

After 1989, i.e. after the political transformation, many cooperatives were abol-
ished, and their role in rural areas and agriculture was weakened. Farmers viewed
the cooperative movement as a relic of the previous era. Moreover, the Act of 20 Jan-
uary 1990 on changes in the organisation and operation of cooperatives had a very
negative impact on the development of cooperatives.*® However, dairy cooperatives
and ‘Samopomoc Chlopska’ cooperatives continued to operate.

At the same time, special provisions of cooperative law specify the requirements
to be met by members of agricultural production cooperatives. These may be farm-
ers who are owners or natural holders of agricultural land, tenants, users or other
dependent holders of agricultural land and may also include other persons with
qualifications helpful in working in a cooperative.

3. Agricultural cooperatives after Poland’s accession to the European Union

Poland’s accession to the European Union marked a new stage in the development
of cooperatives. First of all, we can observe the emergence of agricultural producer
groups organised in cooperatives.”” On 25 July 2008, the amendment to the Act of
16 September 1982 on cooperativelawentered into force,*”and cooperative agricultu-
ral producers’ groups could be established by a minimum of five entities (agri-
culturalproducers). A cooperative member intending to form an agricultural pro-
ducer group could be any entity running an agricultural holding within the mean-
ing of the provisions on agricultural tax or performing agricultural activities within
the scope of special divisions of agricultural production. In the first stage, the pro-
ducers must select a legal form with a legal personality. The Act of 15 September
2000 on agricultural producer groups and their associations and amendments to
other acts also enables forming such producer groups based on already existing
cooperatives. Article 3a of the Act stipulates that a cooperative may also operate
as a group if it comprises at least five producers of a single product or group of
products that meet the requirements set out in Article 2 and elsewhere in the Act

38 Journal of Laws 1990 no. 6, item 36 as amended.

39 A. Suchon, Wplyw polityki i prawa Unii Europejskiej na rozwdj spotdzielni rolniczych w wybranych
krajach cztonkowskich, Przeglad Prawa Rolnego 2015, no. 1, pp. 95-120.

40 Journal of Laws 1982 no. 163, item 1014.
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on agricultural producer groups. The provision’s wording allowed agricultural co-
operatives or ‘Samopomoc Chlopska’ cooperatives to establish groups.

Cooperatives forming agricultural producer groups can be compared to the ag-
ricultural cooperatives that operated in the interwar period. The objective of co-
operative agricultural producer groups is closely linked to the farming activities of
their members. These are activities of a farming nature (types of activity); in other
words, they are considered agricultural because of the connection with the farming
activity conducted by the cooperative members.

We should also mention cooperatives of producers of agricultural products reg-
istered as Protected Designations of Origin, Protected Geographical Indications
and Traditional Specialities Guaranteed, in which agricultural producers have
a predominant share. As defined in the Regulation (EU) no. 1151/2012 of the Eu-
ropean Parliament and of the Council of 21 November 2012 on quality schemes for
agricultural products and foodstuffs,* a ‘group” denotes any association, regardless
of its legal form, bringing together predominantly food producers or food proces-
sors whose activity is connected with the same product. These groups play a key
role in the application process for the registration of designations of origin and ge-
ographical indications, as well as traditional specialities guaranteed and in amend-
ments to specifications and requests for revocation of the registration.*

Agricultural producer organisations operate on similar principles to groups. In
the light of EU Common Agricultural Policy legislation, producer organisations
are to contribute to the empowerment of farmers in the food supply chain, farm
development and agricultural markets.** Section 131 of the Preamble of Regulation
(EU) no. 1308/2013 of the European Parliament and of the Council of 17 Decem-
ber 2013 establishing a common organisation of the markets in agricultural prod-
ucts and repealing Council Regulations (EEC) no. 922/72, (EEC) no. 234/79, (EC)
no. 1037/2001 and (EC) no. 1234/2007* stipulates that: “Producer organisations
and their associations can play useful roles in concentrating supply, in improving
the marketing, planning and adjusting of production to demand, optimising pro-
duction costs and stabilising producer prices, carrying out research, promoting best

4 OJ L 343, 14.12.2012, pp. 1-29.

42 A. Suchon, A. Kapala, Z prawnej problematyki oznaczen geograficznych produktéw rolnych oraz srod-
kow spozywczych w Polsce i we Wloszech, in: Wybrane problemy prawa materialnego i procesowego.
Teoria i praktyka, vol. 4, eds. K. Knopek, J. Mucha, Poznan 2016, pp. 20 ff.

43 European Commission, Study of the Best Ways for Producer Organisations to be Formed, Carry out
Their Activities and be Supported, 2019, http://real.mtak.hu/105490/1/report-producer-organisa-
tions-study_en.pdf [access: 2.09.2022].

44 OJ L 347,20.12.2013, pp. 671-854 as amended, hereinafter referred to as Regulation (EU) no. 1308/2013
of the European Parliament and of the Council of 17 December 2013.
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practices and providing technical assistance, managing by-products and risk man-
agement tools available to their members, thereby contributing to strengthening
the position of producers in the food chain.”

The Polish legislator intends to encourage the creation of organisations, which
is why regulations have been amended and issued in recent years. For example, on
20 May 2020, the Regulation of the Minister of Agriculture and Rural Development
of 27 April 2020 took effect, amending the Regulation concerning the detailed condi-
tions and procedure of granting, disbursement and return of financial aid as part of the
activity entitled “Establishment of groups of producers and producer organisations”
covered by the Programme of Rural Areas Development for the years 2014-2020.*

In some countries, the dynamic growth of agricultural producer organisations
can be observed. For example, in early 2020, France had a total of 633 producer or-
ganisations and 25 associations of recognized producer organisations in all sectors.*
In Germany there were already 904 agricultural producer organisations in 2012.
In turn, across the European Union, by mid-2017, there were 3434 agricultural pro-
ducer organisations and 71 associations, 50% of which were co-operatives.*® When
discussing the evolution of legal regulations regarding cooperatives established by
agricultural producers, reference should be made to the Act of 4 October 2018 on
farmers’ cooperatives. Article 4 provides that a farmers’ cooperative is a voluntary
association of natural or legal persons who: 1) run an agricultural farm within the
meaning of agricultural tax regulations or conduct an agricultural activity referring
to special branches of agricultural production, which are the producers of agricul-
tural products or of groups of these products or which breed fish, 2) are not farmers
and conduct an activity related to storing, sorting, packing or processing agricul-
tural products or groups of these products or fish produced by the farmers referred
to in point 1, or provide services supporting agriculture, including those referred to
in point 1, services using machines, tools or devices for the production of agricul-
tural products by these farmers or groups of these products or fish.* The persons

45 Journal of Laws 2020 item 799.

46 C.Del Cont, A. Macé, Les organisations de producteurs en France: état des lieux et réflexions, in: The Le-
gal and Economic Aspect of the Association of Agricultural Producers in Selected Countries of the World,
ed. A. Suchon, Poznan 2020, pp. 45-60; A. Suchon, Introductory Remarks, in: The Legal and Economic
Aspect..., pp. 17-19.

47 Ch. Busse, Quo vadis Agrarorganisationenrecht? — Eine kurze Betrachtung in sechs Kapiteln, in: The Le-
gal and Economic Aspect..., pp. 81-105.

48 European Commission, Study of the Best...

49 For more about the Act on farmerss cooperatives, see e.g., A. Suchon, Nowa ustawa o spéldzielniach
rolnikéw - wybrane zagadnienia, Studia Prawnicze KUL 2020, no. 3, pp. 261-290; idem, Legal As-
pects..., pp. 7 ff.
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indicated above who are farmers may be establishers of farmers’ cooperatives. Thus,
the cooperative must have at least ten members who are farmers unless the statute
calls for a different number. It is worth noting that members, but not establishers, of
the cooperative may also be persons who are not agricultural producers.

This Act provides that the subject of activity of a farmers’ cooperative is running
a business activity for the benefit of its members is wide, relating to such matters
as planning by the farmers their production of products or groups of products and
adjusting it to market conditions, especially considering their quantity and quality;
concentration of supply and handling the sales of products or groups of products
produced by the farmers; concentration of demand and handling the purchase of
necessary means for the production of products or groups of products.

The farmers’ cooperative, in addition to the above activity, can also run a busi-
ness relating to, for example: storing, packaging and standardising the products
or groups of products produced by the farmers; processing the products or groups
of products produced by the farmers and the marketing of those processed prod-
ucts; providing services for the benefit of the farmers connected with the pro-
duction of products or group of products by the farmers; selling the products
or groups of products produced by the farmers; promoting among its members
environmentally friendly cropping techniques, production technology or waste
management methods.

Discussing the evolution and new development opportunities for cooperatives
of agricultural producers, it is worth referring to energy cooperatives. Under the
Act of 20 February 2015 on renewable energy sources® (amended in 2019), an en-
ergy cooperative is a cooperative within the meaning of the Act of 16 September
1982 on cooperatives or the Act of 4 October 2018 on farmers’ cooperatives, the ob-
ject of which is the production of electricity or biogas or heat in renewable energy
source installations and balancing the demand for electricity or biogas or heat, ex-
clusively for own needs of the energy cooperative and its members, connected to
an area-defined electricity distribution network with a nominal voltage lower than
110 kV or a gas distribution network or a district heating network (Article 2 [33a]).

The energy cooperative must meet all of the following conditions: 1) operate in
the area of a rural or urban-rural commune within the meaning of the regulations on
public statistics or in an area of no more than three such communes directly neigh-
bouring each other; 2) the number of its members has to be less than 1000; 3) if the
object of its activity is the production of: a) electricity, then the total installed electric
power of all installations of a renewable energy source must cover at least 70% of

50 Journal of Laws 2015 item 478 as amended.
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the annual own energy needs of the cooperative and its members and cannot ex-
ceed 10 MW, b) heat, then the total available thermal capacity cannot exceed 30 MW,
c) biogas, then the annual capacity of all installations cannot exceed 40 million cubic
metres (Article 38e Act of 20 February 2015 on renewable energy sources).

4, Agricultural cooperatives facing the challenges of the European Green
Deal and the New EU Regulations of December 2021

Within the framework of these deliberations, it is worth referring to the European
Green Deal, Regulation (EU) 2021/2115 of December 2021 on strategic plans and
Regulation (EU) 2021/2117 establishing a common organisation of the markets in
agricultural products.” On the one hand, the challenges arising from the EU regu-
lations and the indicated documents of the European Green Deal will influence the
directions in which the agricultural producer cooperatives and rural areas will de-
velop, and, on the other hand, how cooperatives can contribute to meeting the chal-
lenges within the framework of their current activities. This issue is broad and will
be presented in a separate study; here, it will suffice to highlight a few key points.
In the European Green Deal, for example, the activities concerning the circular
economy are important. The farm to fork’ strategy for a fair, healthy and environ-
mentally friendly food system® rightly points out that the circular economy still
qualifies as an untapped potential for farmers and their cooperatives. It is easier
for an association of agricultural producers, including cooperatives acting as sin-
gle legal entities, to build and run biorefineries producing biofertilisers, protein
feedstocks, bioenergy and biochemicals than for a single farmer. Such activities
are associated with high costs. Joint investments also have the potential to create
new jobs. Such actions could be undertaken by farmer cooperatives or cooperative

51 Regulation (EU) 2021/2117 of the European Parliament and of the Council of 2 December 2021
amending Regulations (EU) No 1308/2013 establishing a common organisation of the markets in
agricultural products, (EU) No 1151/2012 on quality schemes for agricultural products and food-
stuffs, (EU) No 251/2014 on the definition, description, presentation, labelling and the protection of
geographical indications of aromatised wine products and (EU) No 228/2013 laying down specific
measures for agriculture in the outermost regions of the Union, OJ L 435, 6.12.2021, pp. 262-314.

52 Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions, A Farm to Fork Strategy for a Fair,
Healthy and Environmentally-Friendly Food System, https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52020DC0381 [access: 2.09.2022].
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agricultural producer groups. Such entities could also engage in the development
of organic farming.

One of the challenges arising from the European Green Deal is the need to in-
crease the share of organic farming to 25% by 2030. It is worth mentioning that
in Poland, the share of organic agriculture is only a little over 3,7%, even though
the opportunities related to this type of farming were already introduced in 2001.
The actions resulting from the European Green Deal are in line with the new legal
solutions contained in Regulation (EU) 2018/848 on organic production and la-
belling of organic products.” In Article 36, it indicates that each operator group is
to be composed exclusively of members who are farmers or operators producing
algae or aquaculture animals. Groups of agricultural producers may operate in dif-
ferent legal forms, including cooperatives.

The 2021 EU regulations stipulate that the organisation of agricultural producers
(often run in the form of cooperatives) is one of the key instruments for developing
agricultural markets and rural areas. It was stressed that the activity of agricultural
producer associations allows for joint planning of production, use of appropriate
seeds and plant protection products and planning of the production and supply of
food in appropriate quantities and quality.

The EU regulation of 2 December 2021, containing provisions for the support
of strategic plans, provides financial support for cooperation between agricultural
producers (Article 77 — Cooperation programme). Accordingly, Member States
may grant support for cooperation under the conditions laid down in this Article
and further specified in their CAP strategic plans to support producer groups, pro-
ducer organisations and inter-branch organisations.

Conclusions

In the interwar period after 1918, cooperatives developed on many levels, particu-
larly in legislation, research, book publications and practice. Legal regulations, a fa-
vourable approach to cooperatives and the tradition of cooperatives in the interwar
period contributed to the emergence of many well-functioning agricultural cooper-
atives. Undoubtedly, the fact that Poland regained independence and subsequently
adopted the Act on cooperatives in 1920 contributed to the development of the
cooperative movement and cooperatives. Cooperatives started to enjoy a period

53 OJ L 150, 14.06.2018, pp. 1-92.
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of prosperity, which extended to include cooperatives that brought together agri-
cultural producers.™ Legal regulations concerning agriculture also influenced their
operations. Agrarian reforms influenced the enlargement of farms interested in be-
coming members of cooperatives.

The outbreak of the Second World War and then the entry into force of the De-
cree of the Polish Committee of National Liberation resulted in the liquidation of
most cooperatives of agricultural producers. The vast majority of agricultural land
became the property of the state. As a result, a large number of farms were liqui-
dated. In the period after the Second World War, the most significant development
was seen in cooperatives conducting the agricultural activity, i.e. cooperatives of
agricultural producers. The popularity of such entities resulted from the fact that at
that time, Poland was a socialist state described by the collectivisation of agricul-
ture. Agricultural producers created these entities, but farmers were often forced to
become their members. Cooperative principles were not, in fact, respected in the
cooperatives. For these reasons, there is still a negative attitude towards coopera-
tives in Poland and the former post-socialist countries. During the socialist period,
individual farmers could create specialist cooperatives, but they were not popular.
After the political transformation, many cooperatives were dissolved. Neverthe-
less, agricultural cooperatives still functioned, of course in a reduced number. New
challenges and opportunities for developing agricultural cooperatives came with
Poland’s accession to the European Union, although some normative changes had
occurred earlier. Therefore the author of this paper assumes that by agricultural
cooperatives is meant cooperative entities engaged in agricultural production (agri-
cultural holdings) and other entities operating in the agricultural sector, which take
on at least one stage of such activities, or, operating more broadly in this sector. The
members of such a co-operative are mainly agricultural producers.”

Undoubtedly, if it had not been for the socialist period, many cooperatives of
agricultural producers from the interwar period would still be operating. Currently,
dairy cooperatives and cooperative banks can, as a rule, demonstrate the continuity
of their activities. Some are over 100 years old. For several years, the Polish legis-
lator has been trying to revive cooperatives and encourage agricultural producers
to establish them. An example is the passing of the Act on farmers’ cooperatives or
regulations concerning energy cooperatives. The provisions relating to establishing
agricultural producer organisations have also been amended. However, legislative
changes have not led to the development of such entities. There are many reasons

54 Spéldzielczos¢ wiejska..., p. 28; M. Brodzinski, Oblicza polskiej spétdzielczosci. .., pp. 53 ff.
55 See: A. Suchon, Prawna koncepcja spotdzielni..., p. 8 ft.; idem, Legal Aspects..., pp. 6 fF.
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for this, but first and foremost, many people have a negative attitude towards the
cooperative movement, and entities lack interest or willingness to cooperate.

There is no doubt that Poland’s accession to the European Union contributed to
forming cooperative groups of agricultural producers, social cooperatives and the
development of some processing cooperatives. The fundamental feature of coopera-
tive groups of agricultural producers is the link between the activity of the enterprise
termed a ‘cooperative’ and the economic activity of its members, which is very clear.
The cooperative has been given an auxiliary shape, as it is supposed to support its
members directly.® Financial assistance is one of the instruments encouraging the
formation of cooperative groups of agricultural producers or social cooperatives. This
is connected with the necessity to fulfil legal requirements and sometimes compli-
cated regulations concerning state aid. Both the development of agricultural coop-
eratives and the legislation regulating the form of their organisation and operation
were strongly influenced by political and historical factors as well as socio-economic
needs. A cooperative is a complex legal entity and simultaneously a dynamic entity
in the context of taking into account changes in CAP and EU policies. The growing
impact of regulations related to the development of agricultural law and food law on
the activities of agricultural cooperatives should be noted.””

Joint operations of agricultural producers are very much needed nowadays.
They may contribute to achieving the objectives of the European Green Deal and
the Common Agricultural Policy after 2022. Therefore, in the author’s opinion,
further legislative measures are necessary to simplify the establishment and func-
tioning of agricultural cooperatives, with the promotional action encouraging the
establishment of cooperatives. Undoubtedly, the cooperatives of agricultural pro-
ducers established in the interwar period are a good model (mainly dairy cooper-
atives). The best development direction, especially after 2022, would be farmers’
cooperatives, which would then be established agricultural producer organisations
and energy cooperatives.

5 P. Zakrzewski, Cel spétdzielni..., pp. 69 and 72.

57 For more on the expansion of agricultural law, see R. Budzinowski, Wspélczesne tendencje rozwoju
prawa rolnego, Studia Iuridica Agraria 2009, vol. 7, pp. 17 ff; P. Czechowski, A. Niewiadomski, Ten-
dencje rozwoju polskiego prawa rolnego w zwigzku z uzyskaniem cztonkostwa Polski w Unii Europejskiej,
Studia Turidica Agraria 2009, vol. 7, pp. 30 ff.
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Summary: The present paper discusses the issue of the power of attorney to participate in the general meeting
of a cooperative. The power of attorney in question does not constitute the power of attorney within the mean-
ing of the Civil Code but is a separate type of substantive civil power of attorney. Within the scope not regulated
by the provisions of the cooperative law, Articles 98-109 of the Civil Code apply to this type of power of attorney,
however by analogy. The article uses the logical-linguistic method.
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Introduction

The power of attorney to participate in the general meeting of a cooperative has
a long-lasting legal tradition in Polish cooperative law, dating back to the time
when Poland regained its independence. It was regulated in the Act on Cooper-
atives of 29 October 1920.' Pursuant to Article 45 § 2 of that Act, a member may
take part in a general meeting only in person. Any persons who cannot join a co-
operative in person, participate through their statutory representatives, while legal
persons take part in such a meeting through the intermediary of a proxy appointed
solely and exclusively for this purpose. Thus, it constituted the principle of coop-
erative member’s personal participation in a general meeting, and the exception to
that principle was the possibility for a member to be substituted by a representative,
including a proxy. A similar regulation was included in Article 32 § 2 of the Act of
17 February 1961 on Cooperatives and their Unions.? What is more, Article 36 § 2,
sentence 1 of the currently applicable Act of 16 September 1982 — Cooperative Law,’
in its original wording, established the principle of personal participation of a co-
operative member in a general meeting,* which was the subject of criticism in the
doctrine.” An exception to this rule applied to legal persons who could participate
in a general meeting solely and exclusively through a representative appointed for
this purpose (Article 36 § 2, sentence 2 of Cooperative Law), as well as with respect
to persons with limited or no legal capacity that acted through their statutory rep-
resentatives (Article 15 § 3 of Cooperative Law).® Hence, the power of attorney to
participate in the general meeting of a cooperative was of little practical importance
due to its narrow scope of application. The present shape of the power of attorney
to participate in the general meeting of a cooperative was primarily influenced by
the amendment to Article 36 of Cooperative Law implemented by way of the Act
on the Reduction of Administrative Barriers for Citizens and Entrepreneurs dated

Journal of Laws [Dziennik Ustaw] 1920 no. 111, item 733 as amended.

Journal of Laws of 1961 no. 12, item 61 as amended.

Journal of Laws of 1982 no. 30, item 210.

L. Stecki, Prawo spotdzielcze, Warszawa 1987, p. 71; also: M. Gersdorf, in: M. Gersdorf, J. Ignatowicz,

Prawo spétdzielcze. Komentarz, Warszawa 1985, p. 94; Z. Kuniewicz, Petnomocnictwo do udziatu

w zgromadzeniu spotki kapitatowej, Rejent 2001, no. 12, p. 81; K. Kwapisz, Prawo spotdzielcze. Komen-

tarz, Warszawa 2012, p. 100.

5 M. Jozefczyk, Petnomocnictwo do udziatu w walnym zgromadzeniu spotdzielni, Rejent 2005, no. 12,
pp. 81 .

6 M. Gersdorf, in: Prawo spoldzielcze..., p. 94; K. Krzekotowska, Prawo spétdzielcze z komentarzem,

Bielsko-Biata 2003, p. 30; K. Pietrzykowski, Spotdzielnie mieszkaniowe. Komentarz, 2018 [Legalis da-

tabase], Commentary on Article 36, thesis 3; A. Stefaniak, Prawo spdtdzielcze oraz ustawa o spétdziel-

niach mieszkaniowych. Komentarz. Orzecznictwo, Warszawa 2009, p. 52.
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25 March 2011.7 It introduced a relatively wide possibility for a cooperative mem-
ber to participate in a general meeting by proxy. In the current legal status, these
two exceptions have been maintained (Article 36 § 3, sentence 2; Article 15 § 3 of
Cooperative Law), with the right of each member of a cooperative to participate in
the general meeting of a cooperative through a representative appointed, as a gen-
eral rule, pursuant to Article 36 § 3, sentence 1 of Cooperative Law. The said right is
not absolute. It may be limited or even, as it seems, completely excluded,® not only
by virtue of an act (e.g. Article 36 § 5 and 6 of Cooperative Law) but also by statuto-
ry provisions (Article 36 § 3, sentence 1 in fine of Cooperative Law).” Amendment
to Article 8° of the Act of 15 December 2000 on Housing Cooperatives," intro-
duced by virtue of the Act of 20 July 2017 on the Amendment to the Act on Housing
Cooperatives, the Act - Code of Civil Procedure and the Act - Cooperative Law, !
was also of utmost importance as it added Section 1' which regulates the power of
attorney to participate in the general meeting of a housing cooperative. Prior to the
entry into force of this amendment on 9 September 2017, a member of a housing
cooperative could participate in a general meeting by proxy as stipulated in the
general rules provided for in Article 36 § 3 of Cooperative Law. Currently, as far
as housing cooperatives are concerned, Article 8%, Section 1' of Housing Coopera-
tives constitutes lex specialis, hence the general provisions on the power of attorney
contained in Article 36 § 3 of Cooperative Law, but also in Articles 98-109 of the
Act of 23 April 1964 - Civil Code," apply to the power of attorney to participate
in the general meeting of a housing cooperative only to the extent not regulated
by Article 8, Section 1' of Housing Cooperatives.”” This provision confirms the
validity of the right of a cooperative member to participate in the meeting of a deci-
sion-making body by proxy. In accordance with Article 8°, Section 1!, sentence 1 of
Housing Cooperatives, a member of a cooperative may take part in a general meet-
ing in person or by proxy. However, in the case of housing cooperatives, this rule is
absolute since Article 8%, Section 1', sentence 5 of Housing Cooperatives states that

7 Journal of Laws of 2011 no. 106, item 622 as amended.

8 Implicite: K. Kwapisz, Prawo spétdzielcze..., p. 100; A. Zbiegien-Turzanska, in: Prawo spotdzielcze. Ko-
mentarz, eds. K. Osajda, B. Lackoronski, 2021 [Legalis database], Commentary on Article 36, thesis 22.

9 K. Pietrzykowski, Spdtdzielnie mieszkaniowe..., Commentary on Article 36, thesis 4.

10 Consolidated text: Journal of Laws 2021 item 1208.

11 Journal of Laws 2017 item 1596.

12 Consolidated text: Journal of Laws 2020 item 1740 as amended.

13 K. Krolikowska, in: Ustawa o spotdzielniach mieszkaniowych. Komentarz, eds. K. Osajda, B. Lacko-
roniski, 2021 [Legalis database], Commentary on Article 8°, thesis 38; A. Stefaniak, Prawo spétdzielcze.
Ustawa o spétdzielniach mieszkaniowych. Komentarz, Warszawa 2018, p. 421.
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the statute of a housing cooperative may not limit a member’s right to participate in
a general meeting by proxy.**

The aforementioned amendments to the provisions of the cooperative law, in-
troducing significant changes in the power of attorney to participate in general
meetings of cooperatives, create the need to address this research problem. The
purpose of this article is a legal analysis of the power of attorney to participate in
the general meeting of a cooperative, discussing the issues of the legal nature, ob-
jective and subjective scope, as well as the form and expiry of this type of power of
attorney. From the point of view of the issue in question, it is particularly important
to define the legal nature of the power of attorney to participate in a general meet-
ing. The author defends the thesis that it does not constitute the power of attorney
within the meaning of Article 98 et seq. of Civil Code, but a separate type of power
of attorney.

1. Legal nature of the power of attorney

The issue of the legal nature of the power of attorney to participate in the meeting of
a decision-making body (also known as corporate power of attorney) was not ana-
lysed in depth with respect to cooperative law. On the other hand, it was considered
in terms of the law of commercial companies in which it functions as a power of
attorney to participate in, and exercise voting rights at, the shareholders’ meeting
of a limited liability company (Articles 243-244 of the Act of 15 September 2000 -
Code of Commercial Companies),"® power of attorney to participate in, and exer-
cise voting rights at, the general meeting of a simple joint-stock company (Arti-
cles 300*°-300” of Code of Commercial Companies) and a joint-stock company
(Articles 412-413 of Code of Commercial Companies). In the literature on the law
of commercial companies, this power of attorney is not perceived uniformly and
two concepts can be distinguished in this regard. According to the first concept,
it is the power of attorney within the meaning of Article 98 et seq. of Civil Code.'®

14 A, Zbiegien-Turzanska, in: System Prawa Prywatnego, vol. 21. Prawo spéldzielcze, ed. K. Pietrzykowski,
Warszawa 2020, p. 235; also: E. Boniczak-Kucharczyk, Spétdzielnie mieszkaniowe. Komentarz, Warsza-
wa 2018, p. 339.

15 Consolidated text: Journal of Laws 2020 item 1526 as amended.

16 P. Brzezinski, Problem zaskarzalnosci uchwaly walnego zgromadzenia w razie bezzasadnego niedopuszcze-
nia petnomocnika akcjonariusza do udziatu w walnym zgromadzeniu, Monitor Prawniczy 2008, no. 14,
p- 782; K. Kopaczynska-Pieczniak, in: Kodeks spotek handlowych, vol. 2. Komentarz do art. 151-300,
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However, according to the second concept, it cannot be classified in this manner,

hence it is a separate power of attorney."” A similar problem arises under coop-
erative law. The practical consequence of this dispute is the problem of applying
Articles 98-109 of Civil Code to the corporate power of attorney. Three standpoints
can be distinguished in this respect. According to the first, Articles 98-109 of Civil
Code apply to the corporate power of attorney directly.’® This viewpoint is related
to the concept according to which the corporate power of attorney in companies is
a substantive power of attorney referred to in Article 98 et seq. of Civil Code. The

ed. A. Kidyba, Warszawa 2018, p. 614; J. Krukowska-Korombel, Petnomocnictwo do udziatu w wal-
nym zgromadzeniu oraz do wykonywania prawa glosu, Przeglad Prawa Handlowego 2012, no. 3,
pp. 26 ff.; A. Nowacki, Spotka z ograniczong odpowiedzialnoscig, vol. 2. Komentarz. Art. 227-300 KSH,
2021 [Legalis database], Commentary on Article 243, thesis 3; J. Okolski, D. Wajda, Petnomocnictwo
do udziatu w walnym zgromadzeniu, Przeglad Prawa Handlowego 2006, no. 5, pp. 15-16; R. Pabis,
in: Kodeks spétek handlowych, vol. 2B. Spétka z ograniczong odpowiedzialnoscig. Komentarz. Art. 227~
300, ed. A. Opalski, 2018 [Legalis database], Commentary on Article 243, thesis 6; W. Popiolek, in:
Kodeks spétek handlowych. Komentarz, ed. J.A. Strzgpka, Warszawa 2013, p. 951; M. Rodzynkiewicz,
Kodeks spotek handlowych. Komentarz, Warszawa 2018, p. 551; S. Soltysinski, P. Moskwa, in: System
Prawa Prywatnego, vol. 17B. Prawo spétek kapitatowych, ed. S. Soltysinski, Warszawa 2016, p. 660;
J. Stadnik-Jedruch, Petnomocnik na walnym zgromadzeniu akcjonariuszy - analiza nowelizacji prze-
piséw K.S.H., Monitor Prawniczy 2009, no. 21, p. 1149; J. Szwaja, A. Herbet, in: S. Soltysinski et al.,
Kodeks spotek handlowych, vol. 3. Spétka akcyjna. Komentarz do artykutéw 301-490, Warszawa 2013,
pp. 1159-1160; M. Tajer, Petnomocnictwo do udziatu w walnym zgromadzeniu, Prawo Spétek 2009,
no. 10, p. 25; D. Wajda, Ochrona akcjonariuszy mniejszosciowych w kodeksie spotek handlowych,
Warszawa 2007, pp. 141-142.

J. Jastrzebski, Petnomocnictwo do udziatu i glosowania na walnym zgromadzeniu spétki publicznej po
nowelizacji kodeksu spotek handlowych (zagadnienia ogélne z wylgczeniem konfliktu intereséw), Prze-
glad Prawa Handlowego 2009, no. 9, pp. 9-10; A. Kidyba, Kodeks spotek handlowych, vol. 2. Komen-
tarz do art. 301-633, Warszawa 2017, pp. 695-696; M. Korniluk, R.L. Kwasnicki, Praktyczne aspekty
prawne petnomocnictw do udziatu w zgromadzeniach spotek kapitatowych po nowelizacji z 3.08.2009 .,
Przeglad Prawa Handlowego 2009, no. 9, pp. 16-17; G. Koziel, Prosta spétka akcyjna. Komentarz
do art. 300'-300"* KSH, 2020 [Legalis database], Commentary on Article 300%, thesis 3; A. Opal-
ski, Reforma walnego zgromadzenia spétki akcyjnej — implementacja do prawa polskiego dyrekty-
wy 2007/36/WE, Przeglad Prawa Handlowego 2009, no. 5, p. 15; K. Oplustil, Pefnomocnictwo do
wystepowania na walnym zgromadzeniu akcjonariuszy spétki publicznej po nowelizacji kodeksu spotek
handlowych ustawg z 5.12.2008 ., Przeglad Prawa Handlowego 2009, no. 11, pp. 4-5; M. Michalski,
in: Kodeks spétek handlowych, vol. 3. Komentarz do art. 300-490, ed. A. Kidyba, Warszawa 2020,
p- 653; implicite: ].P. Naworski, in: Kodeks spdtek handlowych. Komentarz, vol. 3, eds. T. Siemigtkowski,
R. Potrzeszcz, Warszawa 2012, p. 853; M. Romanowski, A. Opalski, Nowelizacja kodeksu spétek hand-
lowych w sprawie wykonywania niektorych praw akcjonariuszy spotek notowanych na rynku regulowa-
nym, Monitor Prawniczy 2009, supplement 7, p. 13; J.A. Strzepka, E. Zielinska, in: Kodeks spétek hand-
lowych. Komentarz, ed. J.A. Strzepka, Warszawa 2013, p. 544; A.W. Wisniewski, Prawo o spétkach.
Podrecznik praktyczny, vol. 2. Uzupetnienie do tomu 1, spétka z ograniczong odpowiedzialnoscig,
Warszawa 1995, p. 145.

J. Szwaja, A. Herbet, in: S. Soltysinski et al., Kodeks spétek handlowych..., pp. 1160-1161; M. Tajer,
Petnomocnictwo do udziatu..., p. 25; D. Wajda, Ochrona akcjonariuszy mniejszosciowych..., p. 142.
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remaining two standpoints pertain to the second concept. Based on the conviction
that the corporate power of attorney is a separate type of power of attorney, they
assume that Articles 98-109 of Civil Code are applicable by analogy"™ or as appro-
priate.” It is worth adding, however, that a large part of the legal domain is limited
solely and exclusively to the statement that, in unregulated matters, this type of
power of attorney is governed by the provisions of Civil Code.”

In the author’s opinion, the institution discussed in Article 36 of Cooperative
Law is undoubtedly a power of attorney. However, linguistic and systemic consid-
erations do not allow assuming that it is the power of attorney referred to in Ar-
ticle 98 et seq. of Civil Code. This gives rise to recognising it as a separate type of
substantive power of attorney. First of all, such a conclusion can be drawn from
the objective scope of the power of attorney to participate in the general meeting
of a cooperative. The subject of the corporate power of attorney is limited only to
factual acts and actions that are legally conventional but of no legal significance, pro
foro interno of a civil law entity - in this particular case of a cooperative — and this
will be discussed in more detail in the subsequent part of this article. The corporate
power of attorney cannot, therefore, be regarded as the power of attorney stipulated
in Article 98 et seq. of Civil Code. According to Article 95 § 1 of Civil Code, legal
actions may be performed by a representative, including a proxy. Thus, the objec-
tive scope of the power of attorney within the meaning of Article 98 et seq. of Civil
Code embraces only legal actions. This does not mean that the provisions of Civ-
il Code do not apply to the power of attorney to participate in the general meeting

19 P Brzezinski, Problem zaskarzalnosci uchwaty..., p. 783; J. Jastrzebski, Pefnomocnictwo do udzia-
tu..., p. 10; A. Kidyba, Kodeks spétek handlowych..., p. 693; M. Michalski, in: Kodeks spétek hand-
lowych..., pp. 653-654; M. Romanowski, A. Opalski, Nowelizacja kodeksu spotek handlowych..., p. 13;
A.W. Wisniewski, Prawo o spétkach. Podrecznik praktyczny, vol. 3. Spotka akcyjna, Warszawa 1994,
p. 215; R. Wrzecionek, Postepowanie notarialne w kodeksie spotek handlowych, Warszawa 2013, p. 156.

20 M. Bieniak, in: J. Bieniak et al., Kodeks spdtek handlowych. Komentarz, 2020 [Legalis database],
Commentary on Article 412, thesis 1; J. Kita, in: Prosta spétka akcyjna. Komentarz, eds. R. Adamus,
P. Malinowski, Warszawa 2021, p. 362; K. Kopaczynska-Pieczniak, in: Kodeks spétek handlowych...,
pp. 614-615; J.P. Naworski, in: Kodeks spotek handlowych..., p. 853; K. Oplustil, Pefnomocnictwo do
wystepowania. .., p. 5; S. Soltysinski, P. Moskwa, in: System Prawa Prywatnego..., p. 660; J.A. Strzgpka,
E. Zielinska, in: Kodeks spotek handlowych..., p. 544.

21 M. Chomiuk, in: Kodeks spotek handlowych. Komentarz, ed. Z. Jara, 2021 [Legalis database], Com-
mentary on Article 243, thesis 1; L. Modzelewska, K. Reszczyk-Krdl, in: Kodeks spétek handlowych.
Komentarz, ed. Z. Jara, 2021 [Legalis database], Commentary on Article 300, thesis 4; W. Popio-
tek, in: Kodeks spotek handlowych..., p. 951; M. Rodzynkiewicz, Kodeks spotek handlowych..., p. 552;
A. Szajkowski, M. Tarska, A. Szumanski, in: S. Soltysinski et al., Kodeks spotek handlowych, vol. 2.
Spotka z ograniczong odpowiedzialnoscig. Komentarz do artykutow 151-300, Warszawa 2014, p. 670;
P. Tracz, in: Prosta spotka akcyjna. Komentarz ze wzorami, eds. M. Kozuchowski, M. Macieszczak,
B. Wozniak, Warszawa 2021, p. 349.
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of a cooperative. The entity discussed here is the same legal institution, hence the
provisions of Article 98 et seq. of Civil Code will be binding upon this type of power
of attorney, except not directly but by analogy.” For there is no reference to “appro-
priate” application, unlike in the case of the corporate power of attorney in com-
panies (Article 2, sentence 2 of Code of Commercial Companies). Thus, the thesis
in question can be defended by functional arguments. Recognising the corporate
power of attorney in cooperatives as a type of power of attorney also prevents
a loophole in the law, by analogous application of the code provisions, it gives flex-
ibility to the institution of the corporate power of attorney that is indispensable for
its application in trading. In the event of adopting a view that the corporate power
of attorney under the cooperative law constitutes the power of attorney within the
meaning of Article 98 et seq. of Civil Code, the provisions of Civil Code would have
to be applied directly. This would lead to a number of doubts, in particular with
regard to the application of Article 108 of Civil Code, when the corporate power of
attorney would be granted to a member of a cooperative.

2. Objective scope of the power of attorney

In the case of corporate power of attorney in companies, the wording of the act
clearly indicates that the scope of this type of power of attorney includes two main
corporate powers of a shareholder of a company;, i.e. the right to participate in, and
the right to vote on resolutions adopted by, a decision-making body (Articles 243
§ 1,300 § 1,412 § 1 of Code of Commercial Companies). Despite the doubts that,
from the point of view of formal logic, arise from the literal content of Articles 243
§1,300%”§ 1and 412 § 1 of Code of Commercial Companies, the doctrine does not
raise any concerns as regards the provision that the authorisation of a proxy may
include both the above-mentioned powers jointly, only one of them as well as each
one separately.” Even though Article 36 § 3 of Cooperative Law refers solely and
exclusively to the participation of a cooperative member in the general meeting of
a cooperative by proxy, it seems that this provision should be interpreted relatively
broadly, hence it needs to beassumed that this also embraces the exercise of voting
rights by proxy, as is the case with the corporate power of attorney in companies. It
seems, however, that under the cooperative law there cannot be corporate power of

22 P. Widerski, Petnomocnictwo w prawie polskim, Warszawa 2018, p. 464.
23 R. Czerniawski, Walne zgromadzenie spétki akcyjnej, Warszawa 2009, p. 153.
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attorney that is limited only to the exercise of voting rights, without authorisation to
participate in the general meeting ofa cooperative. Therefore, it should be recognised
that in cooperative law, the corporate power of attorney may constitute a power of
attorney to participate, in a general meeting including the right to vote, or a power
of attorney to participate in a general meeting without the right to vote. This
is important in the context of the new regulation contained in Article 36 § 9-13 of
Cooperative Law which allows for the adoption of resolutions outside the general
meeting, in writing or by means of direct remote communication, during the state
of epidemic emergency or state of an epidemic. The corporate power of attorney
which envisages the traditional way of adopting resolutions, i.e. at meetings, was
not adapted to the new regulation which entered into force on 18 April 2020. It
seems, however, that since the power of attorney to participate in a general meeting
includes the right to vote, a member of a cooperative may vote by such proxy also
while adopting resolutions in writing or by means of direct remote communication.
However, in these cases, the corporate power of attorney with excluded right to vote
will not apply.

The right to participate in a general meeting is in fact a set of further more de-
tailed entitlements. Apart from participation itself, it entitles, for example, to take
part in discussions, including the right to ask questions as well as to exercise the
right to vote and stand for election to a committee at a meeting. The objective scope
of the power of attorney to participate in the general meeting of a cooperative is
therefore reduced to factual acts and actions that are legally conventional but of no
legal significance, and do not go beyond internal relations (forum internum). The
right to participate in a general meeting is related to the membership relationship,
i.e. generally speaking, the relationship between a cooperative and its member,**
and falls within the field of internal relations, while, as stated in Article 1 of Civ-
il Code, the Code regulates civil law relations between natural persons and legal
persons. Thus, in the case of legal persons, such as cooperatives, it is an external
relationship (forum externum).

In the case of the power of attorney to participate in the general meeting of a co-
operative, the full power of attorney model is implemented.” For if no other entitle-
ments result from the content of the power of attorney, then a proxy is an alter ego
of the member of the cooperative at its general meeting. In principle, a proxy may
therefore exercise all the rights of the member of a cooperative vested with him or
her at a general meeting. Limitations in this respect must be clearly stipulated in the

24 P. Zakrzewski, Status prawny czlonka spétdzielni mieszkaniowej w spotdzielczych stosunkach lokator-
skich, Warszawa 2010, p. 78.
25 A. Stefaniak, Prawo spéldzielcze. Ustawa..., p. 97.
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power of attorney. The corporate power of attorney may, however, be established as
a type of power of attorney that authorises its holder to perform a specific category
of activities at the general meeting of a cooperative, as well as a power of attorney to
perform a specific act at the general meeting of a cooperative. This power of attor-
ney may authorize its holder to act in substitution of a member of a cooperative at
one, several or all meetings of the cooperative’s decision-making body. It may be of
a tie-in character if the proxy is tied in by the instructions of the cooperative mem-
ber who acts as the principal, in terms of the manner of participation or exercising
voting rights at a general meeting.* It may also be concluded that the specificity of
the power of attorney to participate in the general meeting of a cooperative does not
exclude authorising substitution under the principles set out in Article 106 of Civil
Code used by analogy.”

3. Subjective scope of the power of attorney

Currently, the cooperative law does not provide for any normative restrictions as to
the category of civil law entities that may appoint a proxy to represent them at the
general meeting of a cooperative. Therefore, a power of attorney to participate in
the general meeting of a cooperative may be granted by a cooperative member who
is a natural person, legal person or a statutory person (Article 33' of Civil Code).
Nevertheless, it should be noted that when it comes to legal persons, pursuant to
Article 36 § 3, sentence 2 of Cooperative Law, they may participate in the gener-
al meeting of a cooperative only by proxy. This also applies to statutory persons.*
The objections raised by this regulation in the light of the theory of authorities
(Article 38 of Civil Code) are justified.” However, the effects of the linguistic in-
terpretation do not allow de lege lata to agree with the view that the requirement to
grant a power of attorney does not refer to a situation where the principle of sole
representation of a legal person applies, because in such a case the goal of the regu-
lation is fulfilled and the granting of a special (additional) power of attorney is un-

26 Inregard to commarcial companies, R. Pabis, in: Kodeks spétek handlowych, vol. 3B. Spétka akcyjna. Ko-
mentarz. Art. 393-490, ed. A. Opalski, 2016 [Legalis database], Commentary on Article 412, thesis 12.

27 P. Widerski, Petnomocnictwo w prawie..., p. 465.

28 A. Zbiegien-Turzanska, in: System Prawa Prywatnego..., p. 235.

29 Z.Kuniewicz, Petnomocnictwo do udziatu..., p. 82; A. Zbiegien-Turzanska, in: System Prawa Prywat-
nego..., p. 235.

STUDIA PRAWNICZE KUL 4(92) 2022

93



Pawet Widerski

94

necessary.”® On the other hand, as far as natural persons are concerned, Article 15
§ 3 of Cooperative Law stipulates that persons without or with limited legal capac-
ity take part in a general meeting through their statutory representatives. Nonethe-
less, there are no obstacles for a statutory representative of a natural person without
full legal capacity to grant a power of attorney to participate in the general meeting
of a cooperative.

Pursuant to Article 36 § 3, sentence 1 of Cooperative Law, restrictions on par-
ticipation in the general meeting of a cooperative may result not only from the act
but also from the statute.’® Therefore, statutory restrictions which may refer to the
category of civil law entities that may act through proxy at the general meeting of
a cooperative are permissible. However, it seems that the statute cannot exclude the
obligation of legal persons to participate in a general meeting by proxy, as provided
for in Article 36 § 3, sentence 2 of Cooperative Law.

As regards the eligibility for being a proxy at the general meeting of a cooper-
ative, also in the absence of normative restrictions as to the category of civil law
entities, the power of attorney may be granted not only to a natural person but also
to a legal and a statutory person. A natural person should possess at least limited
legal capacity (Article 100 of Civil Code by analogy).* For the sake of clarity, it
needs to be mentioned that a member of the management board of a cooperative
may not be a proxy at the general meeting of a cooperative, and this does not apply
to cooperatives with ten or fewer members unless the statute provides otherwise
(Article 36 § 5 of Cooperative Law). Moreover, the power of attorney cannot be
granted to an employee of a cooperative, unless he or she is also a member of the
cooperative employed based on a cooperative employment contract (Article 36 § 6
of Cooperative Law).

It seems that the specificity of the corporate power of attorney under the coop-
erative law does not exclude the possibility for a cooperative member to grant more
than one power of attorney to participate in a general meeting of a cooperative.
Moreover, the lack of normative regulation in this respect in Cooperative Law leads
to such a conclusion, at the same time enabling analogous application of Article 107
of Civil Code.”” Bearing in mind Article 107 of Civil Code, an independent pow-

30 M. Gersdorf, in: Prawo spétdzielcze. .., p. 94; A. Zbiegien-Turzanska, in: System Prawa Prywatnego...,
p. 235.

31 A. Zbiegien-Turzanska, in: Prawo spétdzielcze..., Commentary on Article 36, thesis 22.

32 P. Widerski, Petnomocnictwo w prawie..., p. 465. In regard to housing cooperatives differently
R. Dziczek, Spotdzielnie mieszkaniowe. Komentarz. Wzory pozwéw i wnioskow sgdowych, Warszawa
2018, p. 278.

33 P. Widerski, Petnomocnictwo w prawie..., pp. 465-466.
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er of attorney needs to be assumed as a rule if corporate proxies have the same
scope of authorisation, unless the power of attorney states that it is cumulative. In
the absence of statutory limitations, the problem of combining the authorisation
of several proxies of a cooperative member should be treated liberally. First and
foremost, a member may grant several powers of attorney to the effect that each of
the proxies will be authorised to exercise a different power at a meeting of the deci-
sion-making body, or even a different part of the same power, e.g. one will have the
right to stand for election and the other to vote in committee elections at a meeting.
Secondly, it is possible to grant several powers of attorney so that all proxies will
be authorised to exercise one, several or all of the shareholder’s rights at a meeting.
Such a solution is essentially dysfunctional and may contribute to a paralysis of
the session of the body, although, in certain situations, several powers of attorney
may prove useful, e.g. a member may thus minimise the risk of failure of one of the
proxies to appear at the meeting.

Pursuant to Article 18 § 1 of Cooperative Law, all members of a cooperative have
equal rights and obligations. A derivative of this rule is proclaimed in Article 36 § 2
of Cooperative Law according to which one member has the right to one vote.**
Each member of a cooperative has one vote at the general meeting, irrespective
of the number of shares held, and the statute of a cooperative whose members are
only legal persons may define a different principle for determining the number of
votes that particular members of the cooperative are entitled to. In this respect, the
cooperative law raises the issue of non-uniform voting (i.e. split voting) by proxy.
In the law of commercial companies, there is a general prohibition of non-uniform
voting by shares held by a shareholder,” but de lege lata this principle is not abso-
lute as split voting is allowed in the case of a joint-stock company, however under
a special provision (Articles 4117 412 § 2 of Code of Commercial Companies).
The main argument in favour of the abovementioned prohibition is that the act of

34 K. Pietrzykowski, in: System Prawa Prywatnego, vol. 4. Prawo rzeczowe, ed. E. Gniewek, Warsza-
wa 2007, p. 534; A. Stefaniak, Prawo spétdzielcze. Ustawa..., p. 96; A. Zalcewicz, Bank spétdzielczy.
Aspekty prawne tworzenia i funkcjonowania, Warszawa 2009, p. 106; A. Zbiegien-Turzanska, in: Sys-
tem Prawa Prywatnego..., p. 234.

35 A. Herbet, in: System Prawa Prywatnego, vol. 17A. Prawo spétek kapitatowych, ed. S. Sottysinski,
Warszawa 2015, p. 454; A. Kidyba, Kodeks spétek handlowych, vol. 1. Komentarz do art. 1-300, Warsza-
wa 2017, p. 1165; K. Strzelczyk, in: Kodeks spotek handlowych. Komentarz, vol. 2, eds. T. Siemiat-
kowski, R. Potrzeszcz, Warszawa 2011, p. 467. Differently: Z. Jara, R.L. Kwasnicki, Dopuszczalnos¢
niejednolitego wykonywania prawa glosu z odrebnych udziatow spétki z o.o., Przeglad Prawa Handlo-
wego 2004, no. 10, p. 27; A. Krysik, in: Kodeks spétek handlowych. Komentarz, ed. Z. Jara, 2021 [Legalis
database], Commentary on Article 412, thesis 13 et seq.; M. Romanowski, Dopuszczalnos¢ niejedno-
litego glosowania z posiadanych akcji, Przeglad Prawa Handlowego 2003, no. 6, p. 25.
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voting constitutes a declaration of the shareholder since the voting right is vested
with the shareholder and not with the shares.* Such reasoning becomes even more
valid in the case of the cooperative law in which the provisions clearly indicate that
the vote is related to a member of a cooperative (e.g. Article 36 § 2 of Cooperative
Law). Therefore, it should be assumed that the prohibition of non-uniform voting
also applies to the cooperative law, and if a member of a cooperative has more than
one vote, its proxy cannot vote non-uniformly. In the case of companies, it is pos-
sible for several shareholders to grant corporate powers of attorney to one entity
(i.e. proxy voting).”” On the other hand, the legislator expressly excluded the pos-
sibility of substituting more than one member by proxy (Article 36 § 4, sentence 1
of Cooperative Law), therefore proxy voting is inadmissible when it comes to the
power of attorney to participate in the general meeting of a cooperative. Such an ex-
emption was also found in relation to housing cooperatives in Article 8’, Section 1,
sentence 2 of Housing Cooperatives, according to which a proxy may not substitute
more than one member.

It follows from the essence of the power of attorney as an authorisation that
the principal is not deprived of its competences within the scope granted to the
proxy. A cooperative member and its proxy may both participate in the same gener-
al meeting. It seems that if this issue is not resolved by the statute, then in the case of
simultaneous exercise of a particular right, e.g. by voting, by a cooperative member
and its proxy, the action of the cooperative member is valid as it is the principal.
However, in the case of non-simultaneous exercise of a particular power, it is the
action of the person who was the first to exercise it that is binding. In such a situa-
tion, it is possible for a member of the cooperative, who is the principal, to revoke
the proxy’s declaration (Articles 61 § 1, 65! of Civil Code).

4. Form of granting the power of attorney

As it results from Article 36 § 4, sentence 2 of Cooperative Law, the power of at-
torney to participate in the general meeting of a cooperative shall be granted in
writing, or else shall be deemed null and void. This provision is absolutely man-
datory (ius cogens).”® This principle was expressly restated with respect to hous-

36 A. Herbet, in: System Prawa Prywatnego..., pp. 454-455.
37 A. Szajkowski, M. Tarska, A. Szumanski, in: S. Soltysinski et al., Kodeks spotek handlowych. .., p. 668.
38 A. Stefaniak, Prawo spéldzielcze. Ustawa..., p. 96.
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ing cooperatives in Article 8’, Section 1, sentence 3 of Housing Cooperatives. The
form required for resolutions adopted at a general meeting with the participation
of a proxy acting on behalf of a cooperative member is not relevant. In the context
under consideration, Article 36 § 4, sentence 2 of Cooperative Law and Article 8°,
Section 1}, sentence 3 of Housing Cooperatives constitute leges speciales in relation
to the general rule regarding the form of granting a power of attorney under Arti-
cle 99 § 1 of Civil Code.

A. Stefaniak rightly notes that the requirements going beyond the provisions of
Article 36 § 4 of the Cooperative Law, stipulated with respect to the power of attor-
ney in the statute of a cooperative are invalid (Article 58 § 1 of Civil Code).” Ad-
mittedly, bearing in mind the principle of substituting the “weaker” forms with the
“stronger” (stricter) ones, which naturally follows from the fact that each “stronger”
form contains elements of the “weaker” ones,* nothing prevents a member of a co-
operative from granting a power of attorney to participate in the general meeting
of the cooperative in a form more solemn than the ordinary written form. Pursuant
to Article 78" § 2 of Civil Code, a statement of will submitted in electronic form is
equivalent to a statement of will submitted in writing. Therefore, it needs to be con-
cluded that the power of attorney to participate in the general meeting of a cooper-
ative may also be granted in electronic form.*' To meet the requirement of this form
of legal transaction, it is sufficient to submit a statement of will in the electronic
form and affix it with a qualified electronic signature (Article 78' § 1 of Civil Code).

The power of attorney to participate in a general meeting should be attached to
the minutes of the general meeting, as set forth in Article 36 § 4, sentence 2 in fine of
Cooperative Law. This regulation was restated with respect to housing cooperatives
in Article 8%, Section 1', sentence 3 of Housing Cooperatives. In addition, the list of
proxies must be read out after the opening of the general meeting (Article 83, Sec-
tion 1', sentence 4 of Housing Cooperatives). Failure to comply with these formal-
ities shall not invalidate either the general meeting itself or the resolutions adopted
at the general meeting.** Similarly, the law of commercial companies provides for
the obligation to attach a copy of the power of attorney document to the minutes
(Articles 243 § 2, 300 § 2, 421 § 3 of Code of Commercial Companies) and the

39 Ibidem, p. 97.

40 P. Sobolewski, in: Kodeks cywilny. Komentarz, vol. 1. Przepisy wprowadzajgce (art. I-LXV PWKC).
Czesc ogélna. Wiasnos¢ i inne prawa rzeczowe (art. 1-352 KC), ed. K. Osajda, Warszawa 2013, p. 729.

41 P Widerski, Pefnomocnictwo w prawie. .., p. 466.

42 Implicite: R. Dziczek, Spétdzielnie mieszkaniowe..., p. 279.
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doctrine stipulates that failure to do so does not invalidate either the meeting of the
decision-making body itself or its resolutions.*

The literature correctly points out that Article 8%, Section 1', sentence 4 of Hous-
ing Cooperatives sets forth an obligation to prepare a list of powers of attorney. The
obligation for the list to be read out following the commencement of the general
meeting of a housing cooperative results in the requirement that a holder of a writ-
ten power of attorney to participate in a general meeting granted by a cooperative
member shall appear in the meeting room in advance so as to allow sufficient time
for him or her to be entered on the list of powers of attorney after prior check-
ing the validity of the power of attorney.* However, the view that a proxy’s arrival at
the meeting room after reading out the list excludes him or her from participation
in the session cannot be agreed with.*> While not denying that a proxy’s failure to
appear on time destabilises the meeting of the decision-making body, it seems that
the sanction in the form of exclusion from participation in the session is dispropor-
tionate to the infringement, taking into account that it would de facto violate the
right of a cooperative member to participate in a general meeting resulting from
its membership (Article 18 § 2, point 1 of Cooperative Law). The main argument
against this view is the fact that such a sanction for appearing at the meeting after
the reading out of the list of powers of attorney was not provided for by the legis-
lator in the wording of the act.® In the event of a proxy’s late appearance, the list
ought to be supplemented and its supplemented version should be read out.

5. Expiry of the power of attorney

Expiry of the power of attorney to participate in the general meeting of a cooperative
is regulated by analogy by the provisions on the power of attorney contained in Civil
Code. Therefore, it needs to be concluded that the grounds for the expiry of the power
of attorney include the death of the cooperative member who is the principal or the
proxy (Article 101 § 2 of Civil Code) as well as the winding up of a legal person in the

43 A. Szajkowski, M. Tarska, A. Szumanski, in: S. Soltysinski et al., Kodeks spétek handlowych..., p. 670;
R. Pabis, in: ]. Bieniak et al., Kodeks spotek handlowych. Komentarz, 2020 [Legalis database], Com-
mentary on Article 243, thesis 8.

44 A. Stefaniak, Prawo spotdzielcze. Ustawa..., p. 422.

45 Ibidem.

46 Implicite: R. Dziczek, Spétdzielnie mieszkaniowe..., p. 279.
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case of legal entities.”” The withdrawal of the power of attorney also constitutes the
grounds for its expiry (Article 101 § 1 of Civil Code). It seems that the renunciation
of withdrawal of the power of attorney for reasons justified by the content of the legal
relationship constituting the basis for the power of attorney under Article 101 § 1 in
fine Civil Code should be considered admissible with great caution. Additionally,*
as indicated in the jurisprudence, the reservation that the power of attorney is irrev-
ocable does not preclude the principal from withdrawing the power of attorney for
important reasons.* The grounds for the expiry of the power of attorney that are not
explicitly mentioned in Civil Code include circumstances indicated in the power of
attorney, achievement of the purpose of the power of attorney, as well as the lapse
of time or the fulfilment of the terminating condition in the case when the power of
attorney was limited by term or condition.® The proxy’s renunciation of the power
of attorney shall also be deemed to be the reason for the expiry of the power of at-
torney.” Furthermore, the expiry of a corporate power of attorney in a cooperative
may additionally result from the principal’s declaration of bankruptcy** as well as the
expiry of the relationship being the basis for the power of attorney in the event when
the authorisation was a side effect of the power of attorney provided for by the Act, in
particular, Article 734 § 2 of Civil Code.*

Conclusion

The dynamics of the recent changes in the institution of the power of attorney to
participate in the general meeting of a cooperative proves that the legislator has
noticed the increasing practical importance of this type of power of attorney.
The power of attorney to participate in the general meeting of a cooperative is of
civil and substantive nature due to the fact that it results from substantive civil law
regulations. At the same time, as shown in the legal analysis, it does not constitute

47 Z.Radwanski, Prawo cywilne - czes¢ ogélna, Warszawa 2005, pp. 330-331.

48 In regard to commarcial companies A. Nowacki, Spétka z ograniczong odpowiedzialnoscig..., Com-
mentary on Article 243, thesis 29.

49 Judgement of the Supreme Court of 24 January 2008, I CSK 362/07, OSNC 2009, no. 3, item. 46.

50 M. Pazdan, in: System Prawa Prywatnego, vol. 2. Prawo cywilne — czg$¢ ogélna, eds. Z. Radwanski,
A. Olejniczak, Warszawa 2019, p. 658; P. Sobolewski, in: Kodeks cywilny..., p. 804.

51 M. Pazdan, in: System Prawa Prywatnego..., pp. 662-663; Z. Radwanski, Prawo cywilne..., pp. 330-
331; M. Smyk, Pefnomocnictwo wedlug kodeksu cywilnego, Warszawa 2010, pp. 374 fF.

52 Decision of the Supreme Court of 7 November 2003, I CZ 127/03, OSP 2004, no. 10, item 123.

5 M. Pazdan, in: System Prawa Prywatnego..., p. 658.
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the power of attorney within the meaning of Article 98 et seq. of Civil Code, but
a separate type of power of attorney to which, within the scope not regulated by the
provisions of the cooperative law, the provisions of the Code concerning the power
of attorney apply by analogy (Articles 98-109 of Civil Code). Moreover, the con-
ducted analysis indicates that a cooperative member has far-reaching freedom in
configuring the content of the power of attorney, both within subjective and objec-
tive scope, which should be treated as an advantage. As for the form of granting it,
de lege ferenda relaxation of the rigour of the ordinary written form by replacing it
with a documentary form may be proposed (Article 77> of Civil Code) ad solemni-
tatem, as was the case with a simple joint-stock company (Article 300* § 2 of Code
of Commercial Companies).
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Summary: The principles of European Cooperative Law (PECOL) constitute an academic project intended as
a reference point for the national legislator, e.g. Polish, who is faced with the task of adopting new cooperative
law. PECOL consists of five chapters: the concept and subject of a cooperative, governance of cooperatives, fi-
nancial structure of cooperatives, cooperative audit and cooperation between cooperatives. It does not include
division, merger and transformation of cooperatives. The main assumption of PECOL is faithfulness to the goals,
values and cooperative principles of the International Cooperative Alliance. These assumptions can be seen in
the regulation on two types of goals of cooperatives, the principle of open membership, the non-binding of the
member’s voting rights to the amount of the contributed capital, the indivisibility of capital, the cooperative
audit that verifies the implementation of these assumptions and the obligation of cooperation between cooper-
atives, etc. PECOL regulates the key issue - transactions with members and persons who do not belong to a co-
operative, together with the financial result - particularly carefully. It is the first to distinguish between the “coop-
erative surplus” and “profit” of cooperatives. PECOL also includes elements derived from the law of commercial
companies, e.g. transferability of shares, investor members, and others. Therefore, it constitutes a valuable syn-
thesis of traditional and modern solutions. At the same time, PECOL narrows the statutory freedom of members
who cannot, for example, decide on the division of assets remaining after the liquidation of a cooperative.

Key words: cooperative, Principles of European Cooperative Law, cooperative law

Streszczenie: Zasady Europejskiego Prawa Spotdzielczego (PECOL) sg akademickim projektem prawa spot-
dzielczego, ktory w zatozeniu ma stanowi¢ punkt odniesienia dla ustawodawcy krajowego, np. polskiego, przed
ktérym stoi zadanie uchwalenia nowego prawa spétdzielczego. PECOL sktadaja sie z pieciu rozdziatéw: pojecie
i przedmiot spotdzielni, tad spétdzielni, struktura finansowa spotdzielni, audyt spétdzielczy oraz wspodtpraca mie-
dzy spétdzielniami. Rozdziaty dziela sie na sekcje, a te na punkty. PECOL nie obejmuja podziatu, pofaczenia i prze-
ksztatcen spoétdzielni. Gtéwnym zatozeniem PECOL jest wierno$¢ celom, wartosciom i zasadom spétdzielczym
Miedzynarodowego Zwigzku Spétdzielczego. Zatozenia te sg widoczne w regulacji celéw spétdzielni dwdch ty-
pdw, zasadzie otwartego cztonkostwa, braku zwiazania prawa gtosu cztonka z wielkoscia wniesionego kapitatu,
niepodzielnosci kapitatu, audycie spétdzielczym, ktory weryfikuje realizacje tych zatozen, obowiazku wspdtpracy
miedzy spétdzielniami itp. PECOL szczegdlnie dokfadnie reguluje kluczowa kwestie transakcji z cztonkami oraz
osobami, ktére do spétdzielni nie nalezg oraz wynik finansowy, ktéry wskutek tego powstaje. PECOL jako pierw-
szy rozrdznia miedzy cooperative refund i zyskiem spotdzielni. Zawiera takze rozwigzania wywodzace sie z prawa
spotek handlowych, np. zbywalnos¢ akgji, cztonek inwestor itp. PECOL stanowi wiec cenng synteze tradycyjnych
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i wspétczesnych rozwigzan. PECOL zaweza jednocze$nie swobode statutowa cztonkéw, ktérzy nie moga np. po-
stanowic¢ o podzielnosci majatku pozostatego po likwidacji spétdzielni.

Stowa kluczowe: spétdzielnia, Zasady Europejskiego Prawa Spétdzielczego, prawo spétdzielcze

Pestome: lNpriHUKMNbI eBponeickoro KoonepaTtmeHoro npasa (PECOL) — 370 akagemMmuecknii NpoeKT Koorne-
paTVBHOrO MpaBa, KOTOPbI MPU3BaH CTaTb OPUEHTUPOM ANA HaLUMOHasbHbIX 3aKOHOAATeNel, B TOM unicne
1 NONbCKOro, Nnepef KOTopbiMK CTOWT 3afja4ya NPVHATb HOBOE KoomnepaTuBHoe 3akoHopaaTenbcTBo. PECOL co-
CTOAT W3 NATY IMaB: MOHATIE N OOBEKT KOOMEPaTVBOB, YNpaB/eHre KoonepaTtBamm, GUHaHCOBasA CTPYKTypa
KOoOomMepaTrBOB, KOONePaTUBHbIV ayANT 1 COTPYAHNYECTBO MeXy KoonepaTvBamu. [NaBbl AenATcA Ha pasgenb,
a pasgenbl — Ha MyHKTbl. PECOL He 0XBaTbIBalOT BOMPOCHI pa3faeneHns, CINAHNA 1 Mpeobpa3oBaHnsA KoonepaTu-
BoB. OcHoBHoW npeanocbinkon PECOL ABnAeTcAa BepHOCTb LensAM, LeHHOCTAM U KOoonepaTMBHbIM NPUHLUMNamM
MeXayHapofHOro KoonepaT1BHOTO afibAHCA. TN NPEAMNOCbIIKM MPOABNAIOTCA B PerympoBaHui Lieneii Koone-
PaTVIBOB [iBYX TUMOB, MPVHLMME OTKPLITOrO UNEHCTBA, OTCYTCTBMM 3aBUCMMOCTM MpaBa rofloca YsieHa oT pasme-
pa BHeCeHHOro KanuTarna, HeAenMOoCTY KanuTana, KoonepaTMBHOM ayauTe, MPOBEPAIOLLEM Peann3aLuio STUX
Lenen, obsa3aTenbCTBe COTPYAHNYECTBA MeXy KoonepaTtusamm v T.4. PECOL ocobeHHO nofpobHo perynmpytot
KITI0UYEBOI BOMPOC O CAeSIKax C YWieHaMM 1 He YiieHamuy KOonepaTMBOB 1 MoyyaeMom GrHaHCOBOM pe3ynbTaTe.
MpoekT PECOL nepBbimM NpoBen pasnuure mexay cooperative refund n npubbinbio koonepatnsa. PECOL Takxe
BKJTI04AIOT pPeLUeHNis], BbiITEKaloLLMe 13 NpaBa O KOMMEPUYECKX KOMMaHWAX, HanpumMep, BO3MOXHOCTb Nepeaaymn
aKUWI, yYaCTHUK-MHBECTOp 1 T.4. Taknm obpa3om, PECOL npefctaBnsAoT cO60M LIEHHDBIN CUHTE3 TPAAULIMOHHbIX
1 COBpPEeMeHHbIX peLueHuin. B To ke Bpema PECOL cy»atoT ycTaBHyt0 CBO60Y UNeHOB, KOTOPbIE HE MOTYT, Hanpu-
Mep, peLlaTb BOMPOC O pa3fesie MMyLLEeCTBa, OCTaBLLIeroca nocse IMKeBMaaLmm KoonepaTusa.

KnioueBble cnoBa: koonepaTus, [pUHLMMbI €BPONeicKoro KOONnepaTMBHOIO NMPaBa, KooNepaTMBHOE 3aKOHOAATENIbCTBO

Pestome: MpuHUMnn EBponelicbKoro koonepatreHoro npaesa (PECOL) — ue akafeMiyHUA NpoeKT KoonepaTus-
HOro npaea, AKUIN Ma€ CTaT OPIEHTUPOM ANIA HALiOHaNbHOrO 3aKOHOAABLA, HaNPWKNaA NONbCbKOro, nepes
AKUM CTOITb 3aBAaHHA NPUINHATA HOBUI KoonepaTnBHUIA 3akoH. PECOL cknapaeTbca 3 m'ATW pO3Ainis: NOHAT-
TA Ta NPeMeT KoonepaTyrBy, YNpaBiiHHA KoonepaTtuBamu, GiHaHCOBa CTPYKTYpa KOOMepaTuBiB, KOOnepaTus-
HWUI ayauT Ta cnisnpaua Mix koonepaTtusamu. Po3ginu nofinAaloTbca Ha Niapo3Ainu, a Ti — Ha nyHKT. PECOL
He BKJIOYAE MOAN, 3MUTTA Ta NepeTBOPeHHA KoonepaTusiB. OcHOBHVM npunyLeHHAM PECOL € BipHicTb Uinam,
LiHHOCTAM i NprHUMNamM Koonepadii MixkHapogHoro KoonepaTtusHOro cotosy. Lii npunyweHHa BuagHo B perynto-
BaHHI Linen koonepaTnsis ABOX TVNIB, MPUHLMNI BIAKPUTOCTI YNeHCTBa, HENPWB'A3HOCTI NpaBa rosocy YneHa
[10 PO3Mipy BKNIaleHOTO Karitany, HeMoAiNbHOCTI KaniTany, KoonepaTUBHOIO ayAunTy, AKNI NepesipAc peanisa-
Lilo Luyx npunyLeHb, 30608B'A3aHHA cniBnpaLi Mix kKoonepaTtBamu Towwo. PECOL perynioe KnouoBe NUTaHHsA
onepaLiii 0cobiMBO YiTKO 3 UneHamu Ta ocobamu, AKi He HanexxaTb A0 KOONepaTuBy, Ta KiHLEBWIA GiHaHCOBMIA
pe3ynbtat. PECOL nepLumm po3pi3H1B KoorepaTuBHe BiLLKOAYBaHHS Ta KoonepaTtvBHUiA NpubyTok. PECOL Ta-
KOX BKJIOYAE PilLeHHS, O BUM/MBAKOTb i3 3aKOHOAABCTBA NPO KOMEPLiHI KOMNaHii, HanprKknag, MOXNuUBICTb
nepepfauyi akuin, unen insectop Towo. Tomy PECOL € LiHHUM CHTE30M TPaaULIMHMX | Cy4aCHUX pilleHb. Y Tol e
yac PECOL 3By»ye BCTaHOBJIEHY 3aKOHOM CBOOOAY UMEHIB, AIKi HE MOXYTb, HAaNpPVKNag, MPUHATI pilleHHsA Npo
NoAIN MawHa, WO 3aAnWwmioca nicna nikBigauii koonepaTtuey.

KniouoBi cnoBa: koonepaTus, NPVHLMMNM EBPONECbKOro KOonepaTUBHOIO Npasa, KoonepaTuBHE NpPaBo

Introduction

The 100th anniversary of the enactment of the Act of 29 October 1920 on Cooper-
atives' raises the question of the validity of the adoption of new legislation aimed

1 Journal of Laws [Dziennik Ustaw] 1920 no. 111, item 733.
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to replace the currently applicable Act of 16 September 1982 - Cooperative Law;’
which is no longer adapted to modern times, by the Sejm of the Republic of Poland.
Admittedly, for many years, this question has been positively answered in the lit-
erature.” However, the assumptions of the new cooperative law are currently under
discussion. The new act may refer to the principles and values of cooperatives that
members are to observe while limiting statutory freedom or, on the contrary, as-
sume far-reaching statutory freedom within which members will independently
define the principles and structure of their cooperative.

In the context of the ongoing considerations, the Principles of European Coop-
erative Law (hereinafter: PECOL)* deserve to be known and discussed. PECOL is
a set of cooperative legal standards presented as “ideal”. They also show the most
characteristic features of cooperatives. PECOL is not intended to harmonise na-
tional laws on cooperatives but rather to constitute a reference point for the national
legislator regulating such matters.’ It reflects the current state of science in Europe-
an cooperative law. The article aims to analyse solutions included in PECOL from
the perspective of challenges faced by Polish legislation and the purposefulness of
including PECOL solutions in the future Polish act on cooperatives.

1.The concept and statute of a cooperative

The definition of a cooperative is not focused on the variability of the composition
of personnel and capital, but on the purpose of activities of a given cooperative.
PECOL distinguishes two types of cooperatives whose goals differ. The purpose
of the first one was defined from the negative side. Cooperatives cannot conduct
activities that are primarily aimed at achieving the main objective, which is profit,
understood as payment of interest, dividends, etc. On the positive side, the goal has
been classified in a standard manner, as a non-profit economic activity that consists

2 Consolidated version: Journal of Laws 2021 item 648.

See: K. Pietrzykowski, Pojecie i Zrddla prawa spotdzielczego, in: System Prawa Prywatnego, vol. 21.
Prawo spétdzielcze, ed. K. Pietrzykowski, Warszawa 2020, p. 27.

Study Group on European Cooperative Law (SGECOL), Draft Principles of European Cooperative
Law. Draft PECOL 2015, https://www.euricse.eu/wp-content/uploads/2015/04/PECOL-May-2015.pdf
[access: 6.09.2022].

5 See: ibidem; G. Fajardo, A. Fici, H. Henry, D. Hiez, D.A. Meira, H.H. Miinkner, I. Snaith, The Prin-

ciples of European Cooperative Law according to SGECOL, CIRIEC-Espana. Revista Juridica 2017,
no. 30, p. 2.
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of efforts undertaken in the interest of members acting as consumers, suppliers, or
employees of a cooperative (Sections 1.1. and 3.3. point 5 of PECOL).®

The objective formulated in this way indirectly implies the relation between
a cooperative and its members — suppliers, consumers, etc. This indicates that the
purpose of cooperatives expresses the classic auxiliary function of a cooperative
enterprise towards its members’ (see Article 3 of Statute for a European Coopera-
tive Society,® Article 1 of Genossenschaftsgesetz).” Depending on the subject of the
cooperative enterprise, it either satisfies the consumption needs (interests) of mem-
bers in their households or supports their private economic activities in such a way
that it collects products and goods produced in the member’s farm or business.
A cooperative may also operate through a commercial company if this is necessary
to meet the interests of the members, who retain ultimate control of the company.
There seems to be no obstacle to a cooperative bringing the entire enterprise into
a commercial company and thus indirectly continuing its activities in the interest of
its members. Under Polish law, the Supreme Court incorrectly ruled out such a pos-
sibility as, in its opinion, it precludes a cooperative from continuing its economic
activity."” This decision also prevented cooperatives from being “transformed” into
commercial companies that would no longer pursue cooperative goals.

The definition of the purpose of a cooperative proposed in the Principles is in-
novative and undoubtedly interesting from the Polish perspective. In Polish law, it
is necessary to narrow down the former. The current formula of the cooperative’s
goal as “activities carried out in the interest of members” is very general and does
not reflect the specific nature of its activities (Article 1 of Cooperative Law). On
the other hand, some specialised subtypes of cooperatives, e.g. retail cooperatives
and cooperative banks, are profit-making. This means that de lege ferenda, the goal

6 I am quoting the PECOL text on the basis of G. Fajardo, A. Fici, H. Henry, D. Hiez, D.A. Meira,
H.H. Miinkner, I. Snaith, The Principles..., p. 4.

7 See: H. Paulick, Die eingetragene Genossenschaft als Beispiel gesetzlicher Typenbeschrinkung zugleich
ein Beitrag zur Typenlehre im gesselschaftsrecht, Tubingen 1954, p. 14; A. Fici, An Introduction to Co-
operative Law, in: International Handbook of Cooperative Law, eds. D. Cracogna, A. Fici, H. Hagen,
Heidelberg 2013, p. 24; P. Zakrzewski, Cel spétdzielni, Kwartalnik Prawa Prywatnego 2005, no. 1, p. 49;
idem, Legalna definicja spéldzielni, in: Parstwo, konstytucja, prawo. Ksiega pamigtkowa poswiecona
Sedziemu Trybunatu Konstytucyjnego Profesorowi Henrykowi Ciochowi, ed. ]. Przytebska, Warszawa
2018, pp. 526-528.

8 Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Cooperative
Society (SCE), OJL 207, 18.08.2003, pp. 1-24.

9 Gesetz betreffend die Erwerbsund Wirtschaftsgenossenschaften (Genossenschaftsgesetz - GenG)
[Act of 1 May 1889 on Industrial and Provident Cooperative Societies, as amended up to 16 October
2006 by Section 3 of the Act of 10 November 2006, Federal Journal of Laws I, p. 2230].

10 Resolution of the Supreme Court of 13 December 2000, III CZP 43/00, OSP 2001, no. 12, item 177.
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of a cooperative must not only accurately reflect its essence, but also include co-
operatives with a profit-making target. Therefore, there will be two types of coop-
eratives. The first one will pursue non-profit goals consisting of activities for the
benefit of members who are consumers, suppliers, etc. In these cases, recourse to
the solutions proposed in the Principles will be fully justified. The second type of
cooperative will pursue earning goals, which means that they must be formulated
in a flexible manner. It seems that a good example of such a broad understanding of
the purpose of a cooperative is Article 2 of the Finnish law."

PECOL also distinguishes the second type of cooperative, referred to as a “co-
operative of general interests” (Section 1.1. point 4 of PECOL). The purpose of such
a cooperative is to carry out mainly economic activities in the general interest of
the community. It does not work for the benefit of its members, but for the benefit
of the whole society or a certain part of it. For example, it satisfies the needs of in-
habitants of a commune classified as having large families, belonging to a minority,
etc. This type of cooperative is a legislative novelty. It also deviates from the classic
concept of a cooperative presented above. For instance, in literature, it is empha-
sised that a cooperative is a corporation acting only for the benefit of its members,
and not for the achievement of ideal or social goals."? This type of cooperative is
also foreign to Polish cooperative law, in which even a social cooperative primarily
satisfies the interests of its members and the general goals of social and professional
reintegration of members are of secondary importance (Article 2 [1-2] of Social
Cooperatives)."” In my opinion, this type of cooperative should not be adopted un-
der Polish law. PECOL aptly reserves the name “cooperative” or the abbreviation
“co-op” only for entities established and operating based on the project (Section 1.1.
point 5 of PECOL).

The basis for the operation of a cooperative is, similarly to Polish law, the law,
statute and resolutions of authorities. However, Polish literature includes debates
on whether it is permissible to apply, by analogy, the provisions of law of commer-
cial companies to cooperatives. I believe that this cannot be ruled out if arguments
in favour of the corporate nature of a trading company arise. PECOL has a similar
view on this issue (Section 1.2. point 3 of PECOL).

11 Osuuskuntalaki [Co-operatives Act], 1488/2001, https://www.ilo.org/dyn/natlex/natlex4.detail?p_
lang=en&p_isn=62984&p_classification=11 [access: 6.09.2022].

12 P. Zakrzewski, Cel spotdzielni..., p. 53.

13 Act of 27 April 2006 on Social Cooperatives, consolidated version: Journal of Laws 2020 item 2085.
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2. Cooperative members. Transactions with members and non-members of
a cooperative

Modern regulations of cooperative law allow the presence of an investor member.
A similar situation is outlined in PECOL. Associate members (natural and legal
persons) act as suppliers, consumers, etc. in relation to a given cooperative (Sec-
tion 1.3. point 2 of PECOL). In addition, non-cooperative members (natural or
legal persons), such as investors, volunteers or public bodies, are distinguished.
They do not engage in cooperative transactions but are interested in achieving the
cooperative’s goal. It is a wide group of members, including investors who invest
capital in a given cooperative and are attracted by interests or dividends. PECOL
does not contain a separate regulation regarding the payment of interest or divi-
dends to investors. It treats investor members as other members who are entitled
to a limited interest (Section 3.3. point 5 of PECOL). Since members and investors
are interested in the highest (certain) interest rates, such solutions may discourage
them from investing capital in cooperatives. In view of the above, it is necessary to
consider the proposed solutions. Volunteers and public bodies are members of co-
operatives of general interest (Section 1.3. point 3 of PECOL). This solution shows
a special feature of this type of cooperative, whose goals are publicly useful and
idealistic, which I take a critical view of. Non-cooperating members may join a co-
operative only if the statute provides for such a possibility (Section 1.3. point 5 of
PECOL).

PECOL excludes any discrimination against candidates who intend to join a co-
operative. The statute may not artificially limit the membership (Section 1.3., p. 6).
This issue is essential and complex at the same time. There are cooperatives with
formally open yet in practice closed membership. It is difficult to reconcile the pos-
tulate of open membership with the principle of statutory freedom. The proposals
formulated in PECOL are interesting in this regard. They assume soft pressure on
cooperatives to fully implement the “open door” principle of the International Co-
operative Alliance."

PECOL defines and regulates in detail the rules of transactions between associate
members and a cooperative, as well as between non-members and a cooperative. These
are innovative solutions that the Polish legislator should take into account. First, they
underline the importance of transactions with members to achieve the cooperatives

14 M. Wrzolek-Romanczuk, Pojecie spétdzielni, in: System Prawa Prywatnego, vol. 21. Prawo spétdzielcze,
ed. K. Pietrzykowski, Warszawa 2020, pp. 39-40; P. Zakrzewski, Zasady Miedzynarodowego Zwigzku
Spétdzielczego, Kwartalnik Prawa Prywatnego 2005, no. 1, pp. 277-296.
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goal (Section 1.4. point 1 of PECOL). Second, the maintenance of the correct volume
of transactions with members and non-members is assessed during the cooperative
audit. Unfortunately, PECOL does not specify whether the legal basis for the mem-
ber’s and cooperative’s transactions will be the statute and resolutions of bodies based
on such statute or civil law contracts.”” The principle of equal treatment of members is
rightly applied in such transactions (Section 1.4. point 2 of PECOL).

PECOL also establishes a transaction obligation. The statute of a cooperative
must contain provisions on the participation of members in transactions with
a cooperative, with particular regard to the level of such participation (Section 1.4.
point 3 of PECOL). This is a solution that fully meets the non-profit goals of coop-
eratives. However, from the point of view of associate members, the freedom to use
services of a cooperative is more favourable. Therefore, it is appropriate to assume
that a transaction obligation may be imposed on a member if the majority of mem-
bers support it (Article 16 [3] of Genossenschaftsgesetz).

Transactions with non-members of a cooperative consist in the supply of goods
and services or work of the same type as that provided to associate members. It is
an apt and precise solution. Such transactions are not in line with the purpose of
a cooperative. Therefore, if the statute allows them, they are admissible to a lim-
ited extent, a cooperative should primarily conclude transactions with associate
members (Section 1.5. point 1-2 of PECOL). Their financial result is accounted
for separately, and the profit is allocated to the indivisible reserves of a cooperative
(Section 1.5. point 4-5 of PECOL). Such a solution meets the goal of the non-profit
activity of a cooperative but deprives its members of the freedom to decide about
this financial result. I believe that decisions in this regard should be left to the will
of the members.

3. Membership acquisition and termination. Rights and obligations of
members

PECOL puts a strong emphasis on the implementation of the open membership
principle. The examination of a candidate’s application for admission to a coopera-
tive is to take place within a reasonable time. Refusal of admission to the cooperative

15 See: V. Beuthien, Genossenschaftsgesetz. Mit Umwandlungsrecht und Kartellrecht sowie Statut der Eu-
ropdischen Genossenschaft, Miinchen 2004, p. 259; P. Zakrzewski, Status prawny cztonka spétdzielni
mieszkaniowej w spétdzielczych stosunkach lokatorskich, Warszawa 2010, p. 83.
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must be justified, and the candidate has the right to appeal against the negative
decision to another body of this cooperative. However, PECOL does not grant such
a candidate the right to be admitted to the cooperative (Section 2.2. point 1-3 of
PECOL). Taking into account the entirety of PECOL, the refusal to accept an asso-
ciate candidate to a cooperative is justified, especially when he or she cannot par-
ticipate in transactions with this cooperative. The entity responsible for conduct-
ing the cooperative audit and/or responsible for the registration of the cooperative
must, however, ensure that the membership is open. An unjustified refusal to admit
new members is, therefore, an irregularity that should be communicated to the gov-
erning bodies and members of a given cooperative. It is a good combination of the
principle of open membership and the autonomy of cooperatives. An introduction
of such a solution to Polish cooperatives would significantly change the way they
operate. It would also restrict their statutory freedom.

The statute should also establish rules for termination of the membership by a mem-
ber or a cooperative. In the latter case, the member must have the right to present the
case before a decision to terminate, give reasons for such a decision, and appeal the de-
cision to another authority (Section 2.2. point 4-5 of PECOL). Polish solutions fully
meet the requirements specified in PECOL (Article 24 of Cooperative Law).

PECOL briefly regulates the rights and obligations of its members. Among those
that do not exist in Polish cooperative law, it is worth mentioning the participa-
tion of an associate member in transactions with a cooperative, minimum partic-
ipation in the management of a cooperative, as well as participation in education
and training provided to members by a cooperative. Other obligations may be im-
posed by law or the statute of a cooperative, in particular, the obligation of mem-
bers to bear additional liability for losses borne by their cooperative.

From the perspective of Polish law, the additional liability of a member for losses
incurred by his or her cooperative should be assessed negatively. Initially, it ap-
peared in the legislation on cooperative banks (Article 10 [2] of Cooperative Banks,
their Association and Affiliating Banks),'® and then in savings and credit unions
(Article 26 [3] of Cooperative Savings and Credit Unions)."” On the one hand, the
hopes for the strengthening of cooperative capital did not come true. These solu-
tions proved to be burdensome for members in the event of bankruptcy of a cred-
it union or cooperative bank, and discourage them from joining a cooperative.

16 Act of 7 December 2000 on the Operations of Cooperative Banks, their Association and Affiliating
Banks, consolidated version: Journal of Laws 2018 item 613. The legislator then waived the additional
liability of members of cooperative banks.

17 Act of 5 November 2009 on Cooperative Savings and Credit Unions, consolidated version: Journal of
Laws 2021 item 1844.
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Moreover, the regulation on the members’ additional liability for losses of credit
unions was rudimentary, which made it difficult to apply the rules in practice.’®
It is, therefore, necessary to search for other instruments that will strengthen the
cooperatives by capital. In this respect, the solutions provided for in PECOL are not
tully satisfactory. On the one hand, they represent a critical attitude to the solutions
present in the law of commercial companies, and on the other, there are no other
proposals that are more suited to the specificity of cooperatives.

The obligations of investor members are regulated separately. They are to con-
tribute the subscribed capital. However, they are deprived of any right to participate
in the management of their cooperative. They must also respect the boundaries
arising from the nature of their membership. This is an appropriate solution that
shapes the relationship between different categories of members in a cooperative.
In addition, they must accept the fact that their cooperative is controlled by its as-
sociate members (Section 2.3. point 2 of PECOL).

An associate member has the right to conclude transactions with a cooperative
and receive a cooperative refund, i.e. the return of the surplus exceeding the costs of
the cooperative’s services (Section 2.3. point 4 of PECOL). This key law constitutes the
financial complement to the principle indicating that the cooperative satisfies the in-
terests of its members by offering them services and benefits at a “price” that includes
only the cost of their production, with no “profit” margin. That is why if at the end of
the year, the cooperative’s balance sheet shows that its services to associate members
were offered at an inflated “price”, the members are entitled to an appropriate cooper-
ative refund. This is the first in Europe, and perhaps in the world, proposal to regulate
the institution of a cooperative refund, which is of key importance for cooperatives. It
is a proper proposition that should be adapted to Polish cooperative law.

4. Finances of a cooperative

As arule, a cooperative is established without the minimum capital, unless the law
or its statute provides otherwise. A derogation from this rule is that the statute may

18 P. Zakrzewski, Gospodarka finansowa kas, in: System Prawa Prywatnego, vol. 21. Prawo spétdzielcze,
ed. K. Pietrzykowski, Warszawa 2020, p. 972. On the contrary: J. Skoczek, Zrédla obowigzku doplat
z tytutu dodatkowej odpowiedzialnosci czlonkowskiej, in: Prawo prywatne w stuzbie spoleczerist-
wu. Ksigga poswiecona pamieci Profesora Adama Jedlifiskiego, eds. P. Zakrzewski, D. Bierecki, So-
pot 2019, p. 286; Resolution of the Supreme Court of 12 December 2019, IIT CZP 42/19, Monitor
Spotdzielczy 2020, no. 2, p. 60.
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specify the minimum share capital and the minimum amount of shares of each
member. Regardless of this exception, the share capital is always varied. This means
that a change in the amount of capital caused by a change in the number of mem-
bers does not require a change in the statute of the cooperative or disclosure of
the amount of capital in the relevant register. However, the lowering of the capital
below a certain minimum may result in the dissolution of the cooperative (Sec-
tion 3.2. of PECOL). In my view, the minimum share capital should also mean that,
once a certain minimum level is reached, further reductions in the capital due to
the withdrawal of members from the cooperative should be stopped (Article 8a of
Genossenschaftsgesetz, Article 3 [4] of Statute for a European Cooperative Socie-
ty). Regardless of these stipulations, an optional minimum share capital should also
appear in Polish cooperative law.

Membership in a cooperative is generally acquired by the applicant’s declaration
of joining a cooperative and not by taking up shares (Section 3.3. point 1 of PECOL,
Article 14 [2] of Statute for a European Cooperative Society). As a rule, each member
contributes the same amount of shares but a cooperative may adopt a different criteri-
on that will differentiate these amounts, e.g. in proportion to the value of transactions
concluded with a cooperative. In addition, the statute may allow new members to
contribute shares of higher value within reasonable limits (Section 3.3. point 2-3 of
PECOL). This solution is a departure from members’ solidarity and, to some extent,
from the principle of equality. However, from the point of view of the existing mem-
bers, who built the assets of a given cooperative, this is an appropriate solution. In
Polish law, a similar function is performed by the entry fee, which is a one-off, non-re-
turnable payment of a person joining a cooperative (Article 19, Section 1 of Coopera-
tive Law). The maximum level of capital involvement of a member of a cooperative is
determined by the statute or law (Section 3.3. point 4 of PECOL).

It has been rightly assumed that the main, non-profit objective of a coopera-
tive does not preclude the payment of interest to members, the amount of which,
however, may not exceed a reasonable rate necessary to obtain and maintain the
capital required to conduct business (see Section 1.1. point 2 of PECOL). It can be
concluded that a cooperative may have a secondary gainful objective of a limited
extent. However, it is not clear whether the interest is to be paid from the cooper-
ative surplus or profit (Sections 3.6.-3.7. of PECOL), for which I am advocating.

However, the interest rate on the members’ capital may vary. It may depend on
whether the paid-in share is mandatory or optional, as well as on the category of
members who contributed the shares (Section 3.3. point 5 of PECOL). A solution
that allows different amounts of interest on the capital contributed to a cooperative
raises doubts (not taking into account other rules applicable to investor members),
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as the interest rate on the capital is the remuneration that a given member receives
in return for contributing capital to a cooperative. Therefore, the principle of remu-
neration should correspond to the principle of equality. Shares may only be trans-
ferable between members or candidates. This is the correct solution. The transfer
of shares requires approval by a designated body, and should also meet other con-
ditions set out in the statute of a cooperative. Shares subscribed by investor mem-
bers are not transferable without the consent of an appropriate body. The shares of
members may not be seized by personal creditors (Section 3.3. point 6 of PECOL).
The resigning member is reimbursed the contributed share of the nominal value
and part of the divisible reserves within reasonable limits specified in the statute
(Section 3.3. point 7 of PECOL). This is, therefore, a logical limitation of the princi-
ple of the indivisibility of the cooperative’s assets during its operation.

The challenge faced by the legislator consists in the reconciliation of the non-cap-
ital nature of a cooperative with its capital needs. Unfortunately, PECOL does not
propose innovative solutions but rather adopts those that already exist in the legal
orders of European countries."”

5.Reserve capital and rules for the distribution of the cooperative surplus
and profit

The reserve capital is divided into compulsory and voluntary. The former includes
the legal reserve and other reserve capital required by laws and the statute, in par-
ticular the reserve for cooperative education, training and information. The com-
pulsory capital is indivisible during the operation of a cooperative and after its
liquidation. Although this is consistent with the third rule of the International
Cooperative Alliance, it is rarely found in the regulations of European countries,
e.g. German and Polish (Article 91 of Genossenschaftsgesetz, Article 125 Section 5
of Cooperative Law).

Members should be free to decide on the fate of assets remaining after the liqui-
dation of a cooperative. The legal reserve capital is similar to the Polish mandatory
resource fund (Article 78 of Cooperative Law). It is also created based on a part of
the cooperative’s profit and, like its European counterpart, is used to cover losses

19 See more: H. Henr¥, Trends in Cooperative Legislation. What Needs Harmonising?, in: Journal of Re-
search on Trade, Management and Economic Development 2018, vol. 5, no. 1 (9), p. 9; M.A. Andrews,
Analiza kapitatu spotdzielczego, Pienigdze i Wiez 2015, no. 1.
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incurred by a given cooperative (Article 90 of Cooperative Law). It cannot be divid-
ed during the term of the cooperative (Article 26 of Cooperative Law, Section 3.1.
point 1-4 of PECOL). An example of a compulsory reserve capital is the reserve for
education, training and information. It serves the education and technical train-
ing of members and bodies of a cooperative. It results from the implementation of
the fifth rule of the International Cooperative Alliance. The reserve for education,
training and information limits the amount of capital allocated to members of a co-
operative for economic activities, thus the decision to create capital for education,
training and information should be left to the discretion of the members. Volun-
tary reserves may be created by a resolution of the General Meeting. Such resolu-
tion may also specify the sources of capital, its purpose, liquidation procedure, and
whether it is indivisible or divisible.

The literature recognises the existence of the cooperative surplus resulting from the
higher amount of revenues compared to costs in transactions between a cooperative
and its members. However, it is at best a statutory institution. “Profit” is understood as
the advantage of revenues over the costs of a cooperative, which arises in transactions
with people who do not belong to this cooperative. The law frequently regulates the fi-
nancial result of a cooperative but does not deal with the source of its origin, in particu-
lar, whether it arose from transactions with its members or not. Thus, the regulations
do not distinguish between two key legal institutions of cooperatives — the cooperative
surplus and profit. Such a distinction is important as these cooperative surpluses do not
constitute income within the meaning of tax law and, therefore, should not be subject
to corporate income tax. In practice, this does not happen very regularly, which is a sig-
nificant barrier to the creation of new and development of existing cooperatives. The
distinction of a separate legal institution, which is the cooperative surplus, needs to be
advocated. It may facilitate the introduction of necessary tax changes that will exclude
cooperative refunds from the scope of income tax.

A great advantage of PECOL consists in the distinction and definition of the “co-
operative surplus’, “cooperative refund” and “profit” (Section 3.6.-3.7. of PECOL).
These solutions are supplemented by the rules governing the division of the co-
operative surplus into a divisible or indivisible reserve fund, or a division among
associate members according to the quantity or quality of their transactions within
a cooperative (cooperative refund). The payment of a cooperative refund may be
made in cash or by the allocation of additional shares. Losses on transactions with
members are covered from reserves, starting from the voluntary reserve, in pro-
portion to the value of the members’ transactions with a cooperative. It seems that
these losses should also be covered based on the profit of a given cooperative, which
would be favourable from the tax point of view. The profit is allocated to indivisible
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reserves. This corresponds to the third principle of the International Cooperative
Alliance. However, from the members’ perspective, the allocation of profit only to
indivisible reserves is a strict solution. It appears that members should be given
more discretion in deciding how to allocate profit within a cooperative.

6. Audit

The cooperative audit is included in many European regulations on cooperatives.
However, the audit is also subject to criticism, among other things due to the costs
that a cooperative has to pay, low efficiency and partial duplication of the results of
the cooperative audit and, for example, financial audit (Section 4.1. of PECOL).%
Potentially, the purpose of an audit may consist in the improvement of the financial,
organisational and economic efficiency of a cooperative and/or the assessment of
its compliance with regulations, in particular those that define the specificity of co-
operatives. The cooperative audit aims to check cooperatives compliance with
the regulations defining their identity, e.g. the achievement of their purpose, the
volume of the members’ and non-members’ transactions with the cooperative, the
participation of members in cooperative management, the origin and allocation
of financial results, cooperation with other cooperatives, training and education of
members (Section 4.1. point 2 and Section 4.2. point 1 of PECOL). In my opinion,
the goals of the cooperative audit should be broader and focus on the assessment
of the economic and organisational effectiveness of a given cooperative. The afore-
mentioned purposes are certainly well-chosen and allow achieving the assumptions
and objectives provided for in PECOL. However, they also limit the statutory free-
dom of members. Some of them should be optional and depend on whether the
members have adopted appropriate solutions in the statute. There are three types
of audit: ordinary, extraordinary and necessary. The first one is carried out at reg-
ular intervals. The necessary audit is conducted in the event of loss, change of legal
form, etc. An extraordinary audit is performed at the request of a certain number of
members who also bear its costs if the audit does not detect any irregularities that

20 See: M. Wrzolek-Romanczuk, Model nadzoru nad spétdzielniami i ich lustracja, Zespoly Senac-
kie 2014, no. 22, pp. 35-45; idem, Lustracja spétdzielni, in: System Prawa Prywatnego, vol. 21. Prawo
spoldzielcze, ed. K. Pietrzykowski, Warszawa 2020, pp. 344-345; P. Zakrzewski, Lustracja spétdziel-
ni i kontrola jakosci zwigzkéw rewizyjnych de lege ferenda wraz z projektem przepiséw prawnych, in:
Prawo spéldzielcze. Zagadnienia materialnoprawne i procesowe, eds. A. Herbet, ]. Misztal-Konecka,
P. Zakrzewski, Lublin 2017, pp. 151-166.
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were the reason for its conduct. This is an appropriate solution. The costs of other
types of audits are covered by a cooperative. The results of the audit take the form
of a report that may contain guidelines as to how to deal with the detected irregu-
larities. It is available to members (Section 4.2. point 3, Section 4.3.).

7. Cooperation between cooperatives

Cooperatives are also obliged to economically and socially cooperate with other co-
operatives to achieve their goals, as well as support other cooperatives, cooperation
with other cooperatives and the cooperative business model (Section 5.1. point 1-2
of PECOL). This is a response to the sixth rule of the International Cooperative
Alliance, which calls for cooperation between cooperatives. PECOL also encour-
ages national legislators to provide tax support for cooperative cooperation. Such
cooperation may take place horizontally, based on contracts concluded between
cooperatives, vertically, or by creating the so-called higher-level cooperatives that
will work for the benefit of members of associated cooperatives and establishing
cooperative groups (Section 5.2. point 1-2 of PECOL). The fulfilment of the ob-
ligation to cooperate is not subject to any sanctions. It is only assessed during the
cooperative audit (Section 4.2. point 1 of PECOL).

In my opinion, these are largely idealistic solutions that will not be possible to imple-
ment in practice. For this reason, I am against including them in Polish cooperative law.

Conclusions

PECOL is a valuable and interesting point of reference for the national legislator,
especially the Polish lawmaker, who is facing the task of adopting a new cooper-
ative law. PECOL is strongly committed to the goals, values and principles of the
International Cooperative Alliance. However, faithfulness to these aspects comes at
a price, which sometimes constitutes a significant restriction on the statutory free-
dom of members deprived of the capacity to shape internal relations and the struc-
ture of their cooperative, e.g. by deciding on the distribution of profit and assets
remaining after the liquidation of the cooperative, etc. PECOL refers to traditional
cooperatives and new institutions, inspired by the law on commercial companies. It
is, therefore, a useful and intriguing synthesis of tradition and modernity.
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Summary: This paper presents the evolution of Polish cooperative-related legislation concerning representation
over the past hundred years. It discusses the relevant provisions of the Act on Cooperatives of 29 October 1920,
the Act on Cooperatives and Their Unions of 17 February 1961 and the Cooperative Law of 16 September 1982.
The study showcases such things as the evolution of the concept of the management board as either a collective
or one-person body and the development of the rules of (joint) representation; it also shows how statutory
limitations on the management board’s power to represent cooperatives have changed over the last century. Yet
another mentioned aspect is the evolution of cooperative law concerning (commercial) proxy. This study aimed
to determine which aspects of modern legislation should be assessed positively, and which require improve-
ment and amendments. The analysis led to some conclusions (including de lege ferenda) concerning the optimal
representation model of cooperatives.

Key words: cooperative, representation, management board, member of the management board, supervisory
board, attorney-in-fact, power of attorney, commercial proxy

Streszczenie: W niniejszym opracowaniu oméwiono podstawowe kierunki rozwoju polskiego prawa spétdziel-
czego w obszarze reprezentacji na przestrzeni ostatnich stu lat. W tym celu uwzgledniono regulacje przewidzia-
ne w ustawie z dnia 29 pazdziernika 1920 r. o spotdzielniach, ustawie z dnia 17 lutego 1961 r. o spétdzielniach
i ich zwiagzkach, a takze ustawie z dnia 16 wrze$nia 1982 r. — Prawo spotdzielcze. Przedstawiono m.in. ewolucje
koncepgji zarzadu jako organu kolegialnego lub jednoosobowego, omdéwiono zasady reprezentacji spétdziel-
ni w ujeciu historycznym; pokazano ponadto, jak w ciggu ostatnich stu lat zmieniaty sie uprawnienia zarzadu
w zakresie reprezentacji spotdzielni i wystepujace w tym obszarze (ustawowe) ograniczenia. Celem niniejsze-
go opracowania byto takze ukazanie ewolucji polskiej regulacji spotdzielczej w zakresie prokury. Prowadzone
rozwazania doprowadzity do wnioskéw dotyczacych tego, ktére aspekty (obszary) nowoczesnej regulacji spot-
dzielczej zastugujg na pozytywnga ocene, ktére za$ wymagaja udoskonalenia, co pozwolito na sformutowanie
odpowiednich wnioskéw (takze de lege ferenda) co do optymalnego ksztattu przysztej regulacji spétdzielczej
w zakresie reprezentacji.

Stowa kluczowe: spétdzielnia, reprezentacja, zarzad, cztonek zarzadu, rada nadzorcza, petnomocnik, petnomoc-
nictwo, prokura
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Pestome: B pfaHHON CTaTbe pacCMaTpMBalOTCA OCHOBHbIE M3MEHEeHMA MOJSIbCKOro  KOoorepaTMBHOro
3aKoHofaTeNbCTBa B 0651aCcTN NPeACTaBUTeNbCTBa 3a NocsiejHNe CTO fieT. [1nA 3Toro 6biin yuTeHbl NONOXKEHNS,
npeaycMoTpeHHble 3aKOHOM O KoorepaTvBax oT 29 okTAbpsA 1920 ropa, 3akOHOM O KoornepaTuBax U WX
coto3ax oT 17 ¢eBpana 1961 roga n 3akoHom oT 16 ceHTAbpA 1982 r. — KoonepatnBHoe npaso. Cpean
npoyero, npefcraBfieHa SBOMIOLMA KOHLENUUM MNpaBfeHVs B BUAE KOMIEruanbHOro Wiu efuHOANYHOro
opraHa, a Takke PacCMOTPeHbl MPUHLMMbI NPeACTaBMUTeNbCTBAa KOOMepaTBOB B UCTOPUYECKOM acrneKTe;
nokasaHo, Kak MEHANNCb MOTHOMOUNA MpPaBNeHUA MO NPeACTaBeHNI0 KOONepaTBOB 1 (3aKoHoAATeSNbHbIE)
orpaHu4eHna B 3Toi obnacTtu 3a nocnepHvie cto neT. Llenbto faHHOro nccnefoBaHma 6bino Takxke nokasaTb
3BOJIIOLMIO MOJIbCKOTO KOOMepaTMBHOIO PerynnpoBaHua B 0b6nacty npokypsbl. [poBefeHHble paccyxaeHna
no3BonuAM cPOpPMyNMPOBaTb BbIBOAbI O TOM, Kakne acrekTbl (061acTi) COBPEMEHHOrO KOOMepaTMBHOMO
perynnpoBaHua 3acilyK1MBaloT MONOXKUTENbHON OLIEHKM, a KaKune TpebyoT COBEPLLEHCTBOBaHMA, YTO MO3BOSINIO
cpopmynmpoBaTb COOTBETCTBYIOLLME BbIBOADI (B TOM uuncie de lege ferenda) 06 ontumanbHon popme byayLiero
KoomnepaTVBHOrO perynmpoBaHua B cdepe NpeacTaBUTeNbCTBa.

KnioueBble cnoBa: Koonepatyis, NpefCTaBUTeNbCTBO, NPaBeHUE, UeH NpaBneHus, HabnofaTeNbHbIN COBET, A0-
BepPeHHOe NMLO (MPOKYPHCT), MOTHOMOUMA (MPOKypa)

Pestome: Y focnifxeHHi po3rnafaloTbca OCHOBHI HaMpPAMU PO3BUTKY MOSIbCbKOrO KOOMepaTyBHOMO npasa
y cdepi NpencTaBHMLTBA 33 OCTaHHI CTO POKIB. 3 Li€lo MeToto Oyny BpaxoBaHi HOpMK, Nepef6ayeHi 3aKoHOM
npo KoonepaTrsm Big 29 »k0BTHA 1920 p., 3aKoHOM Big 17 moToro 1961 p. npo KoonepaTtuey Ta iX CMifKku, a TakoxX
3aKkoHOM Bif 16 BepecHA 1982 p. — KoonepaTnBHuii 3akoH. MpeacrtaBneHo cepef iHWMX, €BOIOLI0 KOHLenuil
yNpaBniHHA AK KONEKTUBHOTO Tak OfHOOCO60BOrO OpraHy, a Takox iCTOpVYHE NpeACTaBieHHA KoonepaTuBis;
KpimM TOro, 6yfo MOKa3aHo, AK 3MIHUAMCA MOBHOBAXKEHHA MPaBAiHHA LOLO MPefCTaBHMULTBA KOOMepaTusiB
Ta (CTaTyTHI) 06MeXKeHHA B Ll cdepi 3a OCTaHHi CTO POKiB. MeTolo Lboro JOCiAKeHHA Byno Takox nokasatu
€BOJIIOLIil0 MOSIbCbKOrO KOONepaTMBHOrO perynioBaHHA y cdepi npokypu. [NposefeHi MipKyBaHHA [o3BONMAN
cpopmynoBaTM BUCHOBKH LLOAO TOTO, AKi acneKTy (chepu) CyuyacHOro perynioBaHHsA KoonepaLlii 3ac/iyroBytoTb
Ha MO3WTUBHY OUIHKY, @ AKi NOTpebyloTb BAOCKOHANEHHS, WO [03BONMNO CHOPMYNIOBAT BiAMNOBILHI
BUCHOBKM (B TOMy umnchi de lege ferenda) wogno onTManbHOro MabyTHbOrO KOOMepaTUBHOIO NpaBa BifHOCHO
npefcTaBHULTBA.

KniouoBi cnoBa: koonepatus, NpeACTaBHULITBO, MPaBAiHHA, Y1eH NpaBiHHA, HarNAAoBa paaa, AoBipeHa ocoba,
[IOBIpeHiCTb, NPOKypa

Introduction

The representation model of cooperatives has evolved over the past hundred years.
The issue in question, concerning submitting and receiving declarations of intent, is
fundamental for the (proper) functioning of cooperatives as legal entities. The deci-
sion to raise this issue and develop an analysis related thereto is based on the obser-
vation that multiple institutions of historic and modern legislation concerning the
representation of cooperatives are largely similar. This applies particularly to the
regulation of declarations of intent submitted on behalf of a cooperative. Notably,
the fundamental design of the cooperatives’ representation model has been based
on identical elements and assumptions over the last hundred years: (1) the rule of
joint representation, (2) statutory limitation on the management board’s power to
represent the cooperative in specific areas (specified by the law) and (3) the author-
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isation of the management board to appoint attorneys-in-fact. Because of that, any
arising structural and theoretical problems tend to be identical as well, specifically
those concerning the legal nature of joint representation, the effectiveness of (statu-
tory) limitations of the management board’s power to represent the cooperative, or
interaction between mixed joint representation and general representation.

The foundations for the Polish cooperative law were established by the Act on
Cooperatives of 29 October 1920' which entered into force in 1921. The Act pro-
vided for a regulation according to which a cooperative was obliged to establish
a management board. In his commentary on the Act on Cooperatives, Professor
Stanistaw Wroéblewski - an outstanding Polish lawyer and scientist - noted that “the
main competency of the management board consists of representing the coopera-
tive”; in his opinion, even though the management board indubitably also runs the
cooperative’s affairs, “the power to represent [the cooperative] remains its core fea-
ture”” Professor Wrdblewski also recalled that, in principle, the management board
is exclusively authorised to represent the cooperative, and as such, other coopera-
tive’s bodies are deprived of this competency unless the law provides otherwise. The
dualism of the management board’s competencies and also the concept of (almost)
exclusive empowerment of the management board to represent a cooperative are
present in all Polish legislation concerning cooperatives adopted after the Second
World War, i.e. the Act on Cooperatives and Their Unions of 17 February 1961°
and the Cooperative Law of 16 September 1982.* The fundamental principles con-
cerning the management board and the cooperative’s legal structure - established
in the Act on Cooperatives (1920) - determined every subsequent regulation and
remained valid until modern times. Nonetheless, the Polish legislation concerning
cooperatives did change over time, albeit in more detailed areas (aspects).

To begin with, one can observe an evolution of the concept of the management
board as a collective or one-person body and a significant development of the rules of
representation. Primarily, in the 1920 Act on Cooperatives, the legislator authorised
the appointment of one-person management boards, as well as boards comprising
several members. Only cooperatives accepting contributions were obliged to estab-
lish a management board consisting of two members (Article 33 Section 2 of the Act
on Cooperatives). According to Article 35 Section 2 of the Act, in cases where the
management board was not a one-person body, the declarations of will on behalf of

1 Journal of Laws 1920 [Dziennik Ustaw] no. 111, item 733.

2 See: S. Wréblewski, Ustawa o spétdzielniach z dnia 29 pazdziernika 1920 (Dz. U. Nr 111, poz. 733) wraz
z rozporzgdzeniami wykonawczemi, Krakow 1921, p. 51.

3 Journal of Laws 1961 no. 12, item 61.

4 Journal of Laws 1982 no. 30, item 210, consolidated text: Journal of Laws 2021 item 648.
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the cooperative had to be made by at least two members of the management board,
unless the statute required the cooperation of a greater number of management board
members. In the Act on Cooperatives (1920), the legislator did not explicitly pro-
vide for rules of representation in the case of a one-person management board. Yet
this provision also brought an implicit rule: if the management board had only one
member, then only that board member was authorised to act on behalf of the coop-
erative individually. A significant change was introduced by the provisions of the Act
on Cooperatives and Their Unions (1961). Pursuant to Article 45 Section 1 of the
above Act, the management board had to consist of at least three members. Moreo-
ver, pursuant to Article 47 Section 1 of the Act on Cooperatives and Their Unions,
declarations of will regarding property rights and obligations were to be made by at
least two members of the management board or by one member of the board acting
jointly with a person authorised by the management board (attorney-in-fact).” The
original version of the Cooperative Law (dated 1982) duplicated the aforementioned
provisions. A new approach was introduced in 1995: the appointment of a one-per-
son management board has been (once again) admissible. The law (in its current
version) provides for different rules of representation depending on the size of the
management board (i.e. depending on whether the management board comprises
one or several members). According to Article 54 Section 1 of the Cooperative Law,
declarations of will on behalf of the cooperative must be made by two members of the
management board or by one member of the management board acting jointly with
an attorney-in-fact. In cooperatives with a one-person management board, a declara-
tion of will may also be submitted by two attorneys-in-fact. The above legal provision
may raise doubts since, among other things, it is unclear whether the rule of joint
representation (involving a management board member and an attorney-in-fact) also
applies to a one-person management board. A reasonable interpretation of Article 54
Section 1 of the Cooperative Law is as follows: if a one-member management board
is established, declarations of will (representations) on behalf of the cooperative shall
be made by the president of the management board (acting individually) or by two
attorneys-in-fact (acting jointly). On the other hand, in cases where the management
board comprises several members, the cooperative shall be represented by two mem-
bers of the management board or by one member of the management board acting
jointly with an attorney-in-fact.® The above rule of joint representation (referring to
management boards comprising several members) results from mandatory provisions
of the law. Therefore, the statute cannot differ from these provisions. De lege ferenda,

5 More on this subject: M. Gersdorf, Zarzgd spétdzielni w systemie jej organdw, Warszawa 1976.
6 See: A. Zbiegien-Turzanska, Reprezentacja spétek kapitatowych i spéldzielni, Warszawa 2018, p. 41.
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the rule of joint representation that applies to management boards numbering sev-
eral members shall no longer be mandatory. The legislator should make it possible
to introduce the rule of individual representation (valid also for management boards
comprising several members) through the statute.” On the other hand, the observed
evolution of the law and the reintroduction of the possibility to establish a one-person
management board (and not only a board consisting of several members) should be
viewed positively.® In this respect, the current provisions of the Cooperative Law refer
to the idea expressed in the Act on Cooperatives (1920).

1. Joint representation

Another concept that has evolved over the past hundred years is the idea of joint
representation. The Act on Cooperatives (1920) provided for ‘pure’ joint representa-
tion involving two representatives of the same kind, i.e. two management board
members. This changed upon the entry into force of the Act on Cooperatives and
Their Unions (1961); its provisions regulated not only joint representation executed
by two members of the management board but also introduced the so-called mixed
joint representation which involves two persons of different legal status, i.e. a man-
agement board member and an attorney-in-fact. Also the current version of the
Cooperative Law provides for ‘pure’ and ‘mixed’ joint representation. The mutual
relation between Article 54 and Article 55 of the Cooperative Law remains unclear;
among other things, it is disputed whether the concept of mixed joint representa-
tion refers to a specific type of power of attorney stipulated in Article 55 of the Co-
operative Law. All doubts aside, it should be assumed that as of today the so-called

7 See also Article 205 Section 1, Article 300 (66) Section 1 and Article 373 Section 1 of the Commercial
Companies Code of 15 September 2000, consolidated text: Journal of Laws 2022 item 1488 (herein-
after referred to as CCC). Commercial companies (limited liability companies, joint stock compa-
nies and simple joint stock companies) can be represented by a management board member acting
individually, including in cases where the board comprises several members, if the statute provides
for such a regulation. Such an approach is also present in German cooperative law. See Article 25
Section 1 of the German regulation Gesetz betreffend die Erwerbs- und Wirtschaftsgenossenschaf-
ten, Genossenschaftsgesetz, (hereinafter reffered to as GenG). Die Mitglieder des Vorstands sind nur
gemeinschaftlich zur Vertretung der Genossenschaft befugt. Die Satzung kann auch bestimmen, dass
einzelne Vorstandsmitglieder allein oder in Gemeinschaft mit einem Prokuristen zur Vertretung der
Genossenschaft befugt sind.

8 See also Article 201 Section 2, Article 300 (62) Section 2 and Article 368 Section 2 of the CCC. Ac-
cording to these regulations, management boards of commercial companies can consist of one or
more members.
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mixed joint representation involves a management board member and (preferably)
an attorney-in-fact authorised (pursuant to Article 55 Section 1 of the Cooperative
Law) to engage in legal actions associated with managing (running) the coopera-
tive’s day-to-day business or its organised unit. Yet given the common practice of
disclosure in the National Court Register of information on attorneys-in-fact who
have been issued special powers of attorney, such persons should also participate
in the process of statutory representation of cooperatives. Lastly, even though such
a conclusion does not directly arise from the respective provisions of the Cooper-
ative Law, a member of the management board may also act jointly with a (com-
mercial) proxy.

Moving on to other matters, the concept of mixed joint representation also calls
for a reflection on the scope of authority extended to an attorney-in-fact engaging
in legal actions jointly with a management board member. It should be assumed
that the analysed phenomenon is a type of representation exercised by the manage-
ment board. As a consequence of that, where mixed joint representation applies,
an attorney-in-fact is empowered to engage in all legal actions, i.e. all judiciary
and non-judiciary actions, except for actions reserved for the competency of other
authorities. Therefore, the scope of authority granted to an attorney-in-fact who
exercises mixed joint representation (provided for under Article 54 Section 1 of
the Cooperative Law) exceeds the scope of the given power of attorney and cor-
responds to the boundaries within which a cooperative management board may
take actions on the cooperative’s behalf.’

2, Statutory limitation of the management board’s power to represent
the cooperative

The representation model of cooperatives has also evolved in terms of legal relations
with management board members. Polish legislators noticed the potential conflict

9 Such a position was presented by the Supreme Court in a resolution of 8 October 2004, V CK 76/04,
OSNC 2005, no. 10, item 175. This also applies to mixed joint representation of commercial compa-
nies. According to the Supreme Court, under circumstances of mixed joint representation, a proxy is
empowered to engage in legal actions identical to those pursued by a management board member, i.e.
all judiciary and non-judiciary actions by a company, except for those reserved to other authorities.
Consequently, a capital company management board member and proxy, acting jointly, can dispose
of an enterprise, offer it up for temporary use, or encumber or dispose of real estate; nonetheless,
Article 109° of the Civil Code derogates such actions from the scope of authority issued to a proxy.
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of interest as early as 1920. Thus, according to Article 41 Section 3 of the Act on
Cooperatives, the supervisory board was authorised to conclude, on behalf of the
cooperative, any contracts with members of the management board and to conduct
proceedings against them, unless the general assembly appointed attorneys-in-fact
for this purpose. The Act on Cooperatives and Their Unions (1961) brought a new
approach to special rules of representation since its Article 41 Section 1 point 7
authorised the supervisory board to adopt resolutions on any legal actions between
the cooperative and management board members, as well as to represent the co-
operative in these actions; the Act allowed a cooperative to be represented by two
members of the supervisory board authorised to do so."” The modern legislation
concerning special rules of representation is based on the above provisions of the
Act on Cooperatives and Their Unions (1961). In Article 46 Section 1 point 8 of
the Cooperative Law, the legislator states that the supervisory board represents
the cooperative not only when performing legal acts between the cooperative and
a member of its management board, but also when carrying out legal acts in the
interest of a management board member. The Cooperative Law also duplicates the
mechanism of representation performed by the supervisory board which involves
two authorised board members. In general, the evolution of the representation
model in legal relations with management board members should be viewed pos-
itively. In Article 46 Section 1 point 8 of the Cooperative Law, much like in Arti-
cle 41 Section 1 point 7 of the Act on Cooperatives and Their Unions (1961), the
legislator refers to all legal acts between the cooperative and a management board
member and not only contracts, as it was the case in the 1920 Act on Cooperatives
(its exact wording). Therefore, when representing the cooperative, today’s supervi-
sory boards are entitled not only to conclude contracts with a management board
member, but also to perform unilateral legal acts aimed at changing or terminating
such contracts, and finally, to receive declarations of intent from board members,
particularly declarations of resignation from the post. Notably, one should appre-
ciate that modern legislation defines the rules of representation performed by the
supervisory board; the legislator specifies that a declaration of intent on behalf of
the cooperative can be expressed by two appointed (authorised) members of the su-
pervisory board. Such regulation indubitably facilitates the conclusion of contracts
with management board members. It is, however, regrettable that modern legisla-
tion does not explicitly authorise the supervisory board to represent the coopera-
tive in court proceedings against management board members. De lege lata, such

10 More on this subject: M. Gersdorf, J. Ignatowicz, Prawo spotdzielcze. Komentarz, Warszawa 1966,
pp- 128-132.
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empowerment of the board requires a creative interpretation of Article 46 Section 1
point 8 of the Cooperative Law. De lege ferenda, the above-mentioned provision
should be expanded and ought to also cover court (and out-of-court) proceedings
involving the cooperative and its management board members."

The statutory limitation of the management board’s power to represent the coop-
erative does not always lead to a definitive deprivation of competency in the process
of submitting declarations of intent. Another possible solution could be to limit the
management board’s power by requiring joint representation (as discussed above)
or another authority’s approval (i.e. the consent of the supervisory board or gen-
eral assembly). Such an obligation to obtain additional approval can be introduced
either through legal provisions or by force of the statute. The Act on Cooperatives
(1920) provided for a regulation according to which the management board was to
comply with limitations stipulated in the statute or imposed by a resolution of the
general assembly (Article 35 Section 1 of the aforementioned Act). Furthermore, as
stated in Article 35 Section 3 of the Act on Cooperatives, insofar as the limitation of
the scope of the management board’s empowerment did not arise from the respec-
tive provisions of the law, this limitation had an effect in relation to third parties
only if the limitation was included in the statute, registered and announced. The Act
on Cooperatives (1920) imposed the rule of joint representation (applicable to sev-
eral-members management boards) which can be seen as a limitation of the powers
granted to management board members. The Act did not impose any requirement
in terms of additional approval to be issued by cooperative’s authorities other than
the management board. S. Wréblewski raised the following argument: “embrac-
ing in the respective provisions of the law a list of activities that the management
board cannot undertake on its own always carries the risk that these restrictions
will be excessive for some types of cooperatives and insufficient for others”'* A dif-
ferent solution was introduced by the provisions of the Act on Cooperatives and
Their Unions (1961): Article 34 Section 1 point 6 and Article 41 Section 1 point
4 imposed mandatory approval of the general assembly or the supervisory board
for real estate and business transactions, as well as for acts exceeding the scope of
ordinary management. Furthermore, as stated in Article 7 Section 1 point 7 of the
above Act, a cooperative’s entry into the register had to contain the limitations of
the management board’s powers as provided for in the statute or in the resolutions

11 See also Article 210 Section 1, Article 300 (67) Section 1 and Article 379 Section 1 of the CCC. Ac-
cording to these regulations, the supervisory board of commercial companies represents the company
not only when concluding contracts with management board members, but also in disputes between
the company and its management board members.

12 See: S. Wroblewski, Ustawa o spétdzielniach..., p. 59.
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of the general assembly, and in principle, such limitations had an effect in relation
to third parties. The original version of the Cooperative Law duplicated many of the
solutions imposed by the Act on Cooperatives and Their Unions. Today, pursuant
to Article 38 Section 1 point 5 and Article 46 Section 1 point 3 of the Cooperative
Law, real estate and enterprise-related transactions require the consent of the gen-
eral assembly or the supervisory board." The fact that modern legislation no longer
refers to “acts exceeding the scope of ordinary management” (see Article 41 Section
1 point 4 of the Act on Cooperatives and Their Unions) should be viewed positively
since this concept is vague and unclear. Engaging in legal action without having se-
cured the statutorily required (meaning: by force of the law) consent of an authority
other than the cooperative management board may bring significant consequences.
According to Article 39 Section 1 of the Civil Code, if a person executing a contract
as a body of a legal person has no authorisation or exceeds its scope, the validity
of the contract depends on it being confirmed by the legal person on whose behalf
the contract was executed.” The other party may give the legal person on whose
behalf the contract was executed an appropriate time limit to confirm the contract
and shall be free once this time limit has expired to no effect (Article 39 Section 2 of
the Civil Code)."”” Engaging in legal action without the consent of the supervisory
board or the general assembly, as required according to Article 38 Section 1 point
5 and Article 46 Section 1 point 3 of the Cooperative, must be viewed as exceeding
the scope of the given authorisation within the meaning of Article 39 of the Civil
Code. Today, any other restrictions on the management board’s power to represent
the cooperative (i.e. ones not resulting from the respective provisions of the law)
have no effect in relation to third parties. The evolution of the representation model

13 Similar rules apply to commercial companies. See Article 228 point 3 and 4, Article 300 (81) point 2
and 3, Article 393 point 3 and 4 of the CCC.

14 Previously, before the amendment of Article 39 of the Civil Code, the analysed issue was interpreted
differently. According to the Supreme Court’s resolution (7) of 14 September 2007 (III CZP 31/07,
OSNC 2008, no. 2, item 14), an agreement entered into by a management board of a cooperative
without having secured the resolution of a general assembly or supervisory board required for such
agreement’s validity shall be subject to provisions of Article 103 Section 1 and 2 of the Civil Code.
A contrary view was also present in the jurisprudence, which provided that a contract concluded
without the consent of the general assembly — as required by law — is invalid. See also: S. Soltysinski,
Skutki dziata# piastunéw wadliwego sktadu zarzgdu lub rady nadzorczej w spotkach kapitatowych oraz
spétdzielniach, in: Rozprawy prawnicze. Ksiega pamigtkowa Profesora Maksymiliana Pazdana, eds.
L. Ogieglo, W. Popiotek, M. Szpunar, Krakéw 2005, p. 1367.

15 Should no confirmation be provided, the person that executed the contract as a body of a legal person
must return anything he or she received from the other party as part of performance of the contract
and remedy any damage which the other party suffers by executing the contract while being unaware
that no authorisation has been granted or that its scope has been exceeded (Article 39 Section 3 of the
Civil Code).
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deserves a positive assessment in this respect. Limitations imposed by force of the
statute or by resolutions of the general assembly should not affect the validity of
legal acts carried out by cooperatives. As regards the development of economic re-
lations, it is possible to identify transactions that potentially affect the interests of
a (typical) cooperative, and as such, require stronger protection.

3. Other representatives

The statutory model of representation (which involves the management board)
does not affect the admissibility of representation based on general provisions of
the law. Regardless of the applicable rules of representation, a cooperative can be
thus represented by attorneys-in-fact acting individually or jointly. This also ap-
plies to cooperatives that have established a management board comprising sever-
al members, which involves joint representation (pursuant to the mandatory legal
provisions). The above concept was already present in the 1920 Act on Coopera-
tives. According to Article 39 Section 1 (40), the management board was authorised
to appoint attorneys-in-fact either to run the entire enterprise or branch or to per-
form certain types of legal acts. A similar regulation was provided for in the provi-
sions of the Act on Cooperatives and Their Unions (1961) - see Article 48 Section 1
of the said Act. A more specific approach was introduced in Article 55 Section 1 of
the Cooperative Law, which stated that the management board may grant one of its
members or another person (a third party) the power of attorney to engage in legal
actions associated with managing (running) the cooperative’s day-to-day business
or its organised unit, as well as special or extraordinary powers of attorney. While
the modern legislation does not explicitly refer to the concept of enterprise - as set
forth in the provisions of the Act on Cooperatives (1920) and the Act on Cooper-
atives and Their Unions (1961) - the meaning of the analysed regulation remains
the same: the power of attorney authorising one to manage the cooperative’s day-
to-day business must be associated with the empowerment to run the cooperative’s
enterprise. What seems more significant is the change in the modern approach to-
ward the so-called double empowerment of management board members which
occurs once such members have been issued powers of attorney. Considering the
unambiguous content of Article 55 Section 1 of the Cooperative Law, the legislator
permits the assignment of both general and special or extraordinary powers of at-
torney to individual members of management boards comprising several persons.
The power of attorney (issued pursuant to the above provision) may authorise one
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to act individually. Because of that, a single person will simultaneously be obliged
to act jointly as a management board member (with another management board
member or attorney-in-fact) and individually within the scope of the given power
of attorney. It must be stressed that the rule of joint representation remains indubi-
tably valid, albeit at another level - that of respective rights exercised by the coop-
erative’s body (i.e. management board).

The cooperative’s representation model has seen significant changes in terms of
a (commercial) proxy over the last hundred years. The Act on Cooperatives (1920)
provided for a ban on issuing such proxy powers (see Article 39 Section 2). S. Wr6-
blewski raised the argument that “cooperatives should not engage in speculative and
risky activities to the extent that other traders do” The Act on Cooperatives and
Their Unions (1961) did not explicitly include such prohibition since the concept of
(commercial) proxy practically did not exist during the communist era, with some
exceptions relating to certain forms of commercial companies. Today, Article 55 of
the Cooperative Law mentions different types of power of attorney but does not ex-
plicitly refer to a (commercial) proxy. The problem must be examined from a broader
perspective involving general provisions of the Civil Code. It is undisputed that a co-
operative must be considered a registered entrepreneur within the meaning of Article
43" of the Civil Code. The omission of (commercial) proxy in Article 55 Section 1 of
the Cooperative Law is a natural consequence of the legal design of representation
rules applicable to cooperatives. Verba legis, mixed joint representation established
in Article 54 of the Cooperative Law involves an attorney-in-fact, and not a proxy, as
has already been noted. Thus, Article 55 Section 1 of the Cooperative Law ought to be
treated as a directional regulation, which determines whether the issuing of powers
of attorney is admissible; however, it fails to normalise related matters in full. Under
the status quo, Article 55 Section 1 of the Cooperative Law requires interpretation in
conjunction with general provisions of the law (i.e. Civil Code). Therefore, today’s
interpretation of the Cooperative Law requires the assumption that a cooperative is
authorised to grant a (commercial) proxy. The evolution of law that has led to this
conclusion must be assessed positively.

Another issue worth mentioning is the admissibility of granting a proxy to
a management board member which, in practice, would only apply to boards
comprising several members. Although Article 55 Section 1 of the Cooperative
Law does not explicitly refer to such an option, it should be assumed that a man-
agement board member can be granted commercial proxy rights. As a registered

16 See: S. Wroblewski, Ustawa o spétdzielniach..., p. 63.
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entrepreneur, a cooperative is authorised to grant a commercial proxy.'” The omis-
sion of this institution in Article 55 Section 1 of the Cooperative Law is a natural
consequence of the actual design of representation rules applicable to cooperatives.
The argument that there exist no rational reasons for granting a (commercial) proxy
to a management board member who is obliged to observe the rule of joint rep-
resentation is unconvincing. The motives behind such an action primarily involve
the intent to avoid the requirement of group representation (performed jointly by
two management board members or a board member and an attorney-in-fact). If
the joint representation rule applies, a management board member who was grant-
ed an autonomous proxy may act on behalf of the cooperative alone, as opposed
to its other officers. Furthermore, a ban on issuing a (commercial) proxy to office
holders would undermine the status of cooperative administrators who usually en-
joy the greatest trust, unlike third parties. Consequently, the modern interpretation
of the Cooperative Law requires the assumption that granting a commercial proxy
to a management board member (who is obliged to represent the cooperative joint-
ly with another management board member) is admissible.

Conclusion

As noted in the introduction, some aspects of modern legislation deserve praise,
whereas others still require improvement and amendment. To begin with the posi-
tives, the possibility of establishing either a single- or a multi-member management
board deserves approval. Maintaining the requirement to appoint a manage-
ment board comprising several members is unreasonable, given the diverse needs
of cooperatives, as well as their sizes, activity types, etc. In this respect, the cur-
rent provisions of the Cooperative Law refer to the idea expressed in the 1920 Act
on Cooperatives. Also praiseworthy is the fact that the modern Cooperative Law
explicitly regulates, and thus legalises, the granting of power of attorney to a man-
agement board member who is obliged to observe the rule of joint representation.
This phenomenon is called ‘double empowerment’. It must be stressed that a power
of attorney given to management board members may authorise them to act indi-
vidually. As such, a single person will be obliged to act jointly as a member of the

17 This concept is disputed in relation to commercial companies. The Supreme Court ruled out the possi-
bility of granting a commercial proxy to a management board member in its Resolution (7) of 30 Jan-
uary 2015, III CZP 34/14, OSNC 2015, no. 7-8, item 80. Earlier, in its resolution of 24 April 2014,
III CZP 17/14, OSNC 2015, no. 2, item 17, the Supreme Court presented a different view.
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management board while also being authorised to act individually within the scope
of the granted power of attorney.

Another positive aspect of the modern legislation is also the broad representation
competencies granted to the supervisory board in legal relations with management
board members. Consequently, when representing cooperatives, today’s supervisory
boards are entitled not only to conclude contracts with management board members
but also to perform unilateral legal acts aimed at changing or terminating such con-
tracts, as well as to receive declarations of intent from board members. As regards
other matters, one must also appreciate that the modern legislation defines the rules
of representation by the supervisory board - the legislator specifies that a declaration
of intent on behalf of the cooperative can be expressed by two appointed (authorised)
members of the supervisory board. Such regulation indubitably facilitates the conclu-
sion of contracts with management board members.

Lastly, the evolution of the concept of how to limit the management board’s
powers to represent the cooperative and how such limitations influence the validity
of legal acts performed by the cooperative should also be viewed positively. As of
today, any restrictions on the management board’s empowerment to represent the
cooperative that does not result from the respective provisions of the law have no
effect in relation to third parties. This solution is based on the correct assumption
that limitations imposed by force of the statute or by resolutions of the general
assembly should not affect the validity of legal acts that cooperatives engage in.
On the other hand, the modern Cooperative Law provides for a regulation under
which specific types of transactions that may significantly affect the cooperative’s
activity (i.e. real estate and enterprise-related transactions) require the consent of
the general assembly or the supervisory board. The consequences of engaging in le-
gal action without having secured the statutorily required (meaning: by force of the
law) approval of an authority other than the management board must be assessed
in accordance with Article 39 of the Civil Code since doing so may be deemed to
exceed the scope of the authorisation granted within the meaning of the above Civil
Code provision.

The statutory model of representation requires improvement and amendment
in some areas. De lege ferenda, the rule of joint representation (applicable to multi-
-member management boards) should no longer be mandatory. It ought to be pos-
sible to introduce the rule of individual representation by force of the statute (also
in the case of management boards comprising several members). Maintaining the
mandatory requirement of joint representation seems unreasonable, not only due
to the diverse needs of cooperatives but also the fact that establishing a one-mem-
ber management board is fully admissible. Further, a remodelling of the mixed joint
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representation concept must be considered. De lege ferenda, an attorney-in-fact
(acting jointly with a management board member under Article 54 of the Coopera-
tive Law) should be replaced by a proxy. De lege lata, the mixed joint representation
mechanism involves, above all, an attorney-in-fact and not a proxy. Nonetheless,
the latter seems much more suitable for statutory representation purposes given
the legal design, constant scope of empowerment and practical meaning of a (com-
mercial) proxy. It is also regrettable that modern legislation does not explicitly au-
thorise the supervisory board to represent the cooperative in court proceedings
against management board members, an option that was provided for in the Act on
Cooperatives (1920). As of today, granting such empowerment to the board would
require some creative interpretation of the law. Future legal provisions should be
expanded to also cover court (and out-of-court) proceedings involving the cooper-
ative and its management board members.
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Wstep

Do najwazniejszych i najlepiej znanych instytucji Zycia codziennego i politycznego
starozytnej Grecji nalezala geruzja (gr. yepovoia), czyli rada starszych'. Pelnila ona
funkcje zaréwno o charakterze ustawodawczym (np. przygotowujac posiedzenia
zgromadzenia ludowego), jak i sadowniczym?. Oprdcz najbardziej znanej geruzji
spartanskiej istnialy mniej znane, wystepujace w innych miastach $wiata greckiego,
tak na terenie Grecji wlasciwej, np. geruzja w Atenach czy w Argos, jak i w mia-
stach polozonych w Azji Mniejszej. Jedng z nich byla geruzja efeska. Efez, w kto-
rym znajdowala si¢ stynna $wiatynia Artemidy, odgrywal wazna role jako miejsce
kultu zaréwno w czasach hellenistycznych, jak irzymskich. Poczatki tamtejszej
geruzji sa nieznane’. Najstarsze odnoszace si¢ do niej zrédlo literackie pochodzi
z I w. przed Chr. - jest to Geografia Strabona. Grecki geograf, opisujac rzady i refor-
my Lizymacha, jednego z diadochéw Aleksandra Wielkiego, wspomina o geruzji*.
Wzmianka Strabona wzbudzita liczne kontrowersje wsréd uczonych. Nie wiadomo,
czy Lizymach geruzje¢ powotat czy przeorganizowal i jaka miata funkcj¢®. Lizymach
byt wspominany jeszcze w czasach rzymskich jako odnowiciel miasta ijego po-
wtérny zalozyciel’. Rzymianie po podboju wschodniej czesci basenu Morza Srod-
ziemnego postanowili oprze¢ swoje rzady na strukturach i instytucjach lokalnych.
Takimi byty m.in. geruzje, charakterystyczne dla miast greckich’.

1 K.-W. Wel, Gerusia, w: Brills New Pauly, . 5, red. H. Cancik, H. Schneider, Leiden-Boston 2004, kol. 817-818.

2 R. Kulesza, Sparta w V-1V wieku p.n.e., Warszawa 2003, s. 94-95.

3 E.Bauer, Gerusien in den Poleis Kleinasiens in hellenisticher Zeit und der romischen Kaiserzeit Die Bei-
spiele Ephesos, Pamphylien und Pisiden, Aphrodisias und Iasos, Miinchen 2014, s. 78-81.

4 Strb XIV 21: Avoipayog 8¢ v viv Mol Teixioag, danddg T@v avBponwy pediotapévwy, tnpnooag
KaTappaktny dufpov ouvipynoe kai adTog kal ToLG prvodyovs Evéppalev dote katakAvoat ThHv
TOAY- oi 8¢ petéotnoav dopevol. ékdlece § Apowvony Amod ThHG yuvakdg Ty TOA, énekpdtnoe
pévrot o dpyaiov Gvopa. v 8¢ yepovoia kataypagopévn, tovtolg 8¢ cuvijesav oi €mikAntot
kakovpevol kai Supkovy mavta. ,,Lizymach otoczyl miasto murami, ale ludzie nie byli przychylnie
nastawieni do zmiany jego siedziby; dlatego czekat na ulewe i sam to wykorzystal, i zablokowat kana-
ty, aby zala¢ miasto; aby mieszkancy byli zadowoleni, ze dokonali zmiany. Nazwal miasto po [swojej]
zonie Arsinoe, przewazyla jednak stara nazwa. Byla wyznaczona geruzja, im towarzyszyli tak zwani
epikleci i zarzadzali wszystkimi sprawami [ttumaczenie autora]”

5 J.H. Oliver, Gerusiae and Augustales, Historia 1958, t. 7, s. 472-496; D. van Berchem, La gérusie
d’Ephése, Museum Helveticum 1980, t. 37, nr 1, s. 25-40; G.M. Rogers, The Gerousia of Arsinoeia/
Ephesus and the Celebration of the Mysteries of Artemis, The Ancient World 2006, t. 37, nr 4, s. 108-
114; A.V. Walser, Bauern und Zinsnehmer. Politik, Recht und Wirtschaft im friihhellenistischen Ephesos,
Miinchen 2008.

6 R.M. Errington, Historia swiata hellenistycznego 323-30 p.n.e., Krakow 2010, s. 71-73.

7 M. Sartre, Wschéd rzymski. Prowincje i spoleczeristwa prowincjonalne we wschodniej czesci basenu
Morza Srédziemnego w okresie od Augusta do Seweréw (31 r. p.n.e .- 235 . n.e.), Wroclaw 1997, s. 66.
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Cesarz Hadrian, wielbiciel kultury greckiej, od poczatku swojego panowania
kontynuowat polityke poprzednich cesarzy i popieral na niespotykang wczesniej
skale utrzymywanie i dalszy rozwdj instytucji spotecznych, politycznych, a takze
kultow religijnych cywilizacji hellenskiej®. Geruzja efeska posiadala szereg przy-
wilejow: mogta prowadzi¢ dziatalno$¢ gospodarcza, miata wlasne finanse i mogta
udziela¢ pozyczek na procent, byla tez zwolniona z podatkéw od darowizn®. Dzia-
talnosci geruzji zwigzanej z pozyczaniem pieniedzy poswiecony jest list Hadriana
z roku 120 r. po Chr,, ktéry zostat wystany z Rzymu. Tekst listu wyryto na marmu-
rowym kamieniu, ktéry umieszczono w jednej ze scian Wielkiego Teatru w Efezie.
Odnaleziono go podczas prac wykopaliskowych prowadzonych w latach 1866-
1868, a nastepnie wywieziono do Wielkiej Brytanii. Obecnie znajduje si¢ w British
Muzeum w Londynie'’.

1. Tekst grecki

[Avtokpdtwp] Kaliloap [0eod Tpatavod ITapBikod 0]idg, Beod Népova viwvog,
Tpatavog Adpiavog XeBaotds, [apxiepee] péytotog, dnpapyikis égovaiag o &,
[bratog T]0 Y, Egeoiwv Tt yepovoiot xaipery. [MéTtiog] MédeoTog O KpdTioTOG €D
énoinoev ta Sik[ata] [Opelv kata]veipag év T kpioel émel 8¢ mOANOVG EdNA[woate]
o@[etepi]leobar xpripata duétepa, ovoiag T@v dedavio[pé]vw[v klatéxovtag ov
@aokovtag [6¢] kKAnpovopeiy, Tovg 8¢ kal [ad]Tovg xpewaTag dvTag, mémoupa HUOV
10 dvt[iypagov] Tod yneiopatog KopvnAiwt Ilpeiokwt 1@ kpatiotwt dvBvmatw,
tva €l Tt TolovToV €N, EmAéEnTai Tva 86 kpuvel e Tdpu@LoPnTovpeva Kal eiopddet
navta, 6oa &v o@eikntat Tit yepovoiat. 0 mpeoPedwv v KaokéAiog IT[ov]tikd,
DL 1O £€p6diov dobntw, €l ye pn mpoika Uié[oye] To peoPevoely. ebtuyeite. IIp[o] €’
K(ahavé@v) OktwPpiwv. [ypapparedovrag ITo]mhiov Povtethiov Bdooov'.

8 P. Veyne, Imperium grecko-rzymskie, Kety 2008, s. 240.

9 E. Bauer, Gerusien in den Poleis Kleinasiens..., s. 141-176.

10 C. Curtius, Inschriften aus Ephesos, Hermes. Zeitschrift fiir klassische Philologie 1870, t. 4, s. 174.

1 Tekst grecki listu za: J.H. Oliver, Constitutions of Early Roman Emperors from Inscriptions and Pa-
pyri, Philadelphia 1989, s. 170-173, nr 71; po uwzglednieniu poprawki IToAitikdg na ITovtikdg za:
V.I. Anastasiadas, G.A. Souris, An Index to Roman Imperial Constitutions from Greek Inscriptions and
Papyri 27 BC to 284 AD, Berlin-New York 2000, s. 205. Thumaczenie autora.
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2, Tekst polski

Imperator Cezar, syn boskiego Trajana Partyjskiego, wnuk boskiego Nerwy, Tra-
jan Hadrian August, kaptan najwyzszy, majacy wladze trybunska po raz czwarty,
konsul po raz trzeci, pozdrawia geruzje Efezu. Mettiusz Modest, najdostojniejszy
maz, prawidlowo rozstrzygnal sprawe, uznajac zasadnos¢ waszych roszczen w s3-
dzie: kiedy dowiedliscie, Ze liczni obywatele przywlaszczyli sobie wasze pieniadze,
zatrzymujac majatki tych, ktérzy pozyczyli im pienigdze na procent, wypierajac sie
przed spadkobiercami, a oni sami sg diuznikami; postalem kopie¢ niniejszego re-
skryptu Korneliuszowi Pryskusowi, najdostojniejszemu prokonsulowi, aby jesli co$
takiego zaistnieje, on rozstrzygnie sporne kwestie i $ciggnie wszystko, co nalezy do
rady miejskiej. Postem byl Kascellin Pontyk, ktéremu nalezy da¢ $rodki na droge,
jezeli nie podjat si¢ postowania na wlasny koszt. Zegnajcie. Pigtego dnia przed ka-
lendami listopadowymi. W sekretariacie Publiusza Ruteliusza Bassusa.

3. Komentarz

Hadrian odpowiedzial na poselstwo wyslane przez geruzje efeska w sprawie, w kto-
rej na korzys¢ geruzji orzekl Mettiusz Modest. Gaius Trebonius Proculus Mettius
Modestus, o ktorym wspominal réwniez Pliniusz Mlodszy, nazywajac go optimus
vir, byl relegowany za panowania cesarza Domicjana'?. Mettiusz pelnif urzad kon-
sula uzupelniajacego (consul suffectus)’ w 103 r. po Chr.", za$ urzad prokonsula
Azji sprawowal w latach 119-120 po Chr."”

12 Plin. Ep. 1. 5.5: Nitebamur nos in parte causae sententia Metti Modesti optimi viri: is tunc in exsilio erat,
a Domitiano relegatus. ,W jednym punkcie sprawy oparliémy si¢ na wypowiedzi najzacniejszego meza
Metiusa Modesta; ten wtedy zyt na wygnaniu, wypedzony przez Domicjana’, Listy Pliniusza Mtodszego,
thum. S. Paton, do druku przygotowal i nota wydawcy zaopatrzyt J. Mikolajtis, Czestochowa 1964, s. 5.

13 Urzad konsula uzupelniajacego w okresie cesarstwa byt traktowany jako nagroda za zastugi dla oso-
by princepsa, ktéry pelnit urzad honorowo, nie majac zadnej wladzy, zwykle od kilku dni do kilku
miesiecy. Por G. Alfoldy, Historia spoleczna starozytnego Rzymu, przekt. A. Gierlinska, Poznan 1991,
s. 143; W. Eck, Suffect consul, w: Brill's New Pauly, t. 8, red. H. Cancik, H. Schneider, Leiden-Boston
2003, kol. 923.

14 R. Syme, Journeys of Hadrian, Zeitschrift fiir Papyrologie und Epigraphik 1988, t. 73, s. 165; M. Fluf3,
s.v. Trebanius Proculus Mettius Modestinus 9, w: Paulys Realencyclopddie der classischen Altertumswis-
senschaft, t. XV, 2, red. W. Kroll, Stuttgart 1932, kol. 1499-1502.

15 W. Eck, Jahres- und Provinzialfasten der senatorischen Statthalter von 69/70 bis 138/139, Chiron 1983,
t. 13, 5. 152.
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W sprawie chodzito o pozyczke udzielona przez geruzje. Po $mierci pozyczko-
biorcow ich spadkobiercy odmowili zwrotu przedmiotu pozyczki. Na podstawie wy-
roku prokonsula, Mettiusza Modesta, powinni oni jednak zwrdci¢ geruzji pienigdze.
Mimo korzystnego dla siebie rozstrzygniecia, ta zwrdcila sie do cesarza. Widocznie
rada spodziewala sie klopotow przy ustalaniu waznosci i trwatosci wyroku prokonsu-
la i egzekucji swoich praw. Prawdopodobnie obawiano sie, ze czas urzedowania wy-
dajacego wyrok prokonsula dobiegl korica, a nowy namiestnik moze zmieni¢ wyrok.
Wspomniany w liscie Korneliusz Pryskus (Sextus Subrius Dexter Cornelius Priscus)
byl konsulem dodatkowym w roku 104 po Chr."s, pelnil urzad prokonsula Azji w la-
tach 120-121". Nalezal do znajomych Pliniusza Mlodszego, znany z jego korespon-
dengcji, w ktdrej m.in. poinformowat swojego adresata o $mierci poety Marcjalisa'®.

Hadrian potwierdzil rozstrzygnigcie poprzedniego prokonsula oraz nadmienit,
ze wyslal list do nowego, obejmujacego urzad. Polecil namiestnikowi, ze w przy-
padku, gdy powstalyby jakies nowe spory, mial wyznaczy¢ sedziego, aby ich wy-
stuchal i odzyskal wszystkie sumy nalezne geruzji'®. A. Birley twierdzi, ze cesarz,
troche poirytowany i znudzony, odpowiedziat oschle®.

Sprawa, ktora podnosila geruzja efeska, nalezala do kompetencji namiestnika, za-
tem nie trzeba bylo pisa¢ do cesarza. Z tego samego okresu pochodzi zachowany frag-
ment papirusu, w ktéorym Hadrian kategorycznie odpowiada na petycje, ze skoro wy-
rok zapadl, nalezy go wykona¢®'. Potwierdzaja to réwniez listy Pliniusza Mlodszego do

16 Tenze, Cornelius II, 39, w: Brill’s New Pauly, t. 3, red. H. Cancik, H. Schneider, Leiden-Boston 2003,
kol. 834; tenze, Prokonsuln von Asia in der flavisch-traianischen Zeit, Zeitschrift fiir Papyrologie und
Epigraphik 1982, t. 45, s. 140, przyp. 7.

17 Tenze, Jahres- und Provinzialfasten..., s. 154.

18 Plin. Ep. 3.21.1 C.: Plinius Cornelio Prisco suo s. Audio Valerium Martialem decessisse et moleste fero.
Erat homo ingeniosus acutus acer, et qui plurimum in scribendo et salis haberet et fellis nec candoris
minus. ,Doszla do mnie wiadomos¢, ze zmarl Waleriusz Marcjalis, cigzko to przezywam. Byt to czlo-
wiek o wielkim talencie, inteligentny, bystry, a wiersze jego sa pelne dowcipu, zolci, a przy tym pelne
prostoty’, L. Winniczuk, Pliniusz Mlodszy w swietle swoich listéw i méw, Warszawa 1987, s. 89.

19 G.P. Burton, The Roman Imperial State, Provincial Governors and the Public Finances of Provincial
Cities, 27 B.C. - A.D. 235, Historia. Zeitschrift fiir Alte Geschichte 2004, t. 53, nr 3, s. 320.

20 AR. Birley, Hadrian. Cesarz niestrudzony, thum. R. Wisniewski, Warszawa 2002, s. 168.

21 [E]k pépovg amokpipatog Beod Adpiavod. "Etovg] Adpiavod Kaioapog tod kvpiov Abup 1 A
AmoMwvidng mpog Khavdiov Avtwviv[o]v. Me® E&repa Athiog Adplavog Kai m[planv oot
ame@nvaunv 8t to £ [1t]ikpipd pov PonOet [o]ot kai Ty PipAwtépav 8¢ ofpat kpatiotny odoav kai émi
@ ApLoT® ol yvwpiuny ovdév oe adiknoewy kai pahiota eid[viav] 6t vour ddikog [ov]Sev eioyvet,
ov 8¢ mept T@v od {n[t]ovpévwy Evoxhei<v> pot Bélels Exwv OV Emtitpomov [t]od Tov SavioTod 8¢
anokataotioet oot T owpata. PAaviog Tovykeivog-AkolovBwg Taig ToD KVpiov HUDV AToPAacESL
Ta owpata kal Tag épyaciag dmoAfuyetar AmoAX[w]vidng mapd tod Avtwvivov Tod kAnpovouov.
»Z dekretu boskiego Hadriana w széstym roku panowania Cezara Hadriana wladcy 17 dnia miesia-
ca Athyr. W sprawie Apollonidesa z Klaudiuszem Antoninem. Poza tym co wyzej (napisane) Eliusz
Hadrian: juz niedawno przedwczoraj tobie oglositem méj dekret, pomaga ci i sadze, ze Filotera, bedac
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Trajana. Wynika z nich, Ze namiestnicy prowincji mieli prawo do kontroli finanséw,
wydatkow, dzialalnosci kredytowej instytucji miast. Pliniusz zwraca si¢ z prosbg o roz-
strzygniecie przez cesarza sporu o pierwszenstwo $ciggania wierzytelnosci publicznych
przed prywatnymi. Cesarz Trajan uchyla si¢ od wydania ogélnej normy prawnej, po-
wolujac sie na rozporzadzenia namiestnikow, ktére wydali dla poszczegdlnych miast,
kierujac sie¢ takze zréznicowanym statusem kazdego miasta™.

Na konicu listu Hadrian rozkazal zwréci¢ postowi geruzji koszty podrdzy, chyba ze
zobowigzal si¢ reprezentowac jej interesy z pomoca wlasnych srodkéw. Postem tym
byt Kascellin Pontyk (I&iog KaokéAAog ITovTikdg). Jego pelne nazwisko i funkeja za-
chowaly si¢ na bazie fragmentu posagu odkopanego w Efezie. Wiadomo, ze byl straz-
nikiem $wigtyni Artemidy®, a poniewaz stal na czele poselstwa, przyjmuje sig, ze byt
tez cztonkiem geruzji*. Prawdopodobnie postowat za swoje pieniadze, aby zdoby¢

czcigodng i bardzo dobrze znang i naprawde wiem, ze Zadne niesprawiedliwe posiadanie na nic sie
nie zda. Ale ty chcesz mnie niepokoi¢ w sprawach, ktére nie sg przedmiotem sporu; masz opiekuna
wierzyciela, ktory zwrdci ci niewolnikéw. Flawiusz Juncinus: wedlug dekretu naszego pana przyjat
Apollinides niewolnikéw i [ich] od Antonina spadkobiercy”, tekst grecki za: Fontes iuris Romani an-
teiustiniani, t. 3, red. S. Riccobono, Firenze 1941, s. 316-317.

22 Plin., Ep X 108 1: Quid habere iuris velis et Bithynas et Ponticas civitates in exigendis pecuniis, quae il-
lis vel ex locationibus vel ex venditionibus aliisve causis debeantur, rogo, domine, rescribas. Ego inve-
ni a plerisque proconsulibus concessam iis protopraxian eamque pro lege valuisse. 2 Existimo tamen
tua providentia constituendum aliquid et sanciendum per quod 777 eorum in perpetuum consulatur.
Nam quae sunt ab illis instituta, sint licet sapienter indulta, brevia tamen et infirma sunt, nisi illis tua
contingit auctoritas. ,Odpisz mi prosze, Panie, jakie prawo, wedlug Ciebie, powinny stosowaé miasta
Bitynii i Pontu w kwestii $ciggania naleznosci pienieznych, jakie nalezg im si¢ z dzierzaw, sprzedazy
lub z innych tytuléw. Odkrytem, ze wiekszo$¢ prokonsuléw nadata im pierwszenstwo przed innymi
wierzycielami i przywilej ten mial moc ustawy. Uwazam jednak, ze w Twojej dalekowzroczno$ci po-
winienes$ ustanowic¢ i usankcjonowac co$, co trwale zabezpieczy ich korzysci w tej materii, bo rozwia-
zania wprowadzone przez innych, jakkolwiek ustanowione z rozwaga, pozostaja dorazne i nietrwale,
dopoki nie umocni ich Twoéj autorytet”, Korespondencja Pliniusza Mtodszego z cesarzem Trajanem,
tekst i ttum. A. Debinski, M. Jonica, I. Leraczyk, A. Luka, Lublin 2017, s. 415; Plin., Ep X 109: Quo iure
uti debeant Bithynae vel Ponticae civitates in iis pecuniis, quae ex quaque causa rei publicae debebun-
tur, ex lege cuiusque animadvertendum est. Nam, sive habent privilegium, quo ceteris creditoribus
anteponantur, custodiendum est, sive non habent, in iniuriam privatorum id dari a me non oporte-
bit. ,Co do $ciggania jakikolwiek kwot stanowigcych naleznosci publiczne, nalezy wywies¢ z ustaw
kazdego z miast Bitynii i Pontu, jakie prawo powinno by¢ przez te miasta stosowane. Jezeli maja bo-
wiem przywilej, ktory stawia ich przed innymi wierzycielami, nalezy go zachowac. A jezeli nie maja,
nie nalezy im go teraz przyznawa¢ z pokrzywdzeniem osob prywatnych’, Korespondencja Pliniusza
Mtodszego..., s. 417. Szerzej o uprawnieniach namiestnikéw prowingji zob. D. Slootjes, The Governor
and His Subjects in the Later Roman Empire, Leiden-Boston 2006; J. Richardson, Roman Law in the
Provinces, w: The Cambridge Companion to Roman Law, red. D. Johnston, Cambrigde 2015.

23 veokopobvtog I. KaokehAiov Taiov viod KoA(Aiva) ITohtikov, za: Supplementum Epigraphicum
Graecum, t. 26, red. H.W. Pleket, R.S. Stroud, Alphen aan den Rijn—-Maryland 1979, nr 1248; szerzej:
J. Robert, L. Robert, Bulletin Epigraphique, Revue des Etudes Grecques 1946, t. 59-60, s. 395.

24 C. Bailey, The Gerousia of Ephesos, British Columbia, Canada 2006, s. 175.
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wigkszg popularnos¢ w miescie i zwigkszy¢ szanse wyboru na rézne stanowiska®. List
kazat opublikowa¢ sekretarz Publiusz Ruteliusz Bassus, ktory jest znany z kilku in-
skrypcji zachowanych w réznym stanie®. Nie wiadomo, czy pelnil on funkcje sekre-
tarza geruzji, czy sekretarza rady miejskiej, a by¢ moze réwnoczesnie obu instytucji”’.
Zaréwno w Rzymie, jak i w Grecji termin ypapparevs mogt oznacza¢ funkeje pisarza
lub sekretarza odpowiedzialnego za rejestracje dokumentéw administracyjnych, za
ich przechowywanie lub odczytywanie na zgromadzeniach albo przed sagdami. Funk-
cja sekretarza w greckich miastach rzymskiego Wschodu nie sprowadzata si¢ jednak
tylko do wykonywania zadan administracyjnych, lecz wigzata si¢ takze z powinnos-
ciami politycznymi oraz religijnymi. Mdgt on np. podejmowa¢ decyzje dotyczace
utrzymania porzadku w miescie®.

List Hadriana do geruzji efeskiej jest wyrazem troski cesarza o prawidtowe funk-
cjonowanie organéw miejskich greckich miast. Swiadczy o zaangazowaniu cesarza
w rozwigzywanie lokalnych sporéw na wschodzie panstwa.
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If anyone ever had the idea of creating a publishing series with the slogan “the grass
is always greener on the other side,” this monograph would certainly fit in perfectly.
Dawid Kostecki has rediscovered the person and doctrine of one of the most in-
teresting Polish Catholic thinkers of the turn of the 19th and 20th centuries for the
Polish reader. However, the title of his work is somewhat misleading. The author
provides the reader with more than a dry synthesis of the thoughts of his hero.

Chapter I of the book entitled “Philosophy of law as a science” is a concise com-
pendium, which allows us to understand what philosophy of law is and how Dawid
Kostecki understands it. We can read that the “reflection on the philosophy of law
in scientific terms can only make sense if we are able to describe its phenomenon
precisely using the conceptual apparatus” (p. 25). In this part, the author prepares
the reader to reflect on whether it is possible to create a thesis about the existence
of some type of Marian Ignacy Morawski’s philosophy of law. It is necessary to re-
member that we are talking about a man who did not graduate from law studies,
and who probably did not consider himself to be a one hundred percent philoso-
pher either (he was rather a priest, a preacher, a scholar and a publicist referring to
selected philosophical currents).

Chapter II (“Marian Ignacy Morawski S] and his times”) reflects the meanders
of the Jesuit’s life and outlines the conditions in which his intellectual profile was
formed. Rightly so, as “no philosophical system is created in isolation from the
reality of the epoch” (p. 59). A reminder of the leading intellectual currents of the
19th century (positivism, evolutionism, materialism, liberalism, empiricism) is of
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considerable value, but an attentive reader has a chance to learn something else
from this chapter. As the author notes: “after the First World War, and especial-
ly after the Second, the socio-political, economic and intellectual constellation
changed to such an extent that we only rarely reach back to the world of the nine-
teenth century. We understand it poorly, and in the multitude of new phenome-
na, the problems, characters and cognitive perspectives that shaped those times
disappear” (p. 91). It is extremely important to recognise that the aforementioned
cognitive perspectives were present in the circle of elites that shaped the fate and
image of the 20th-century world. Their at least partial understanding allows us
to hope that we will be able to comprehend some of their attitudes and choices.
In the subsection entitled “The causes of the decline of philosophy as a science
in the view of Marian I. Morawski SJ” (pp. 96-99), I can see a charming subject
for exploring the origins of the concept of the president’s responsibility before
God and history, which found an excellent embodiment in the regulations of the
Polish Constitution from 1935.

Chapter III is entitled “The significance of the work Filozofia i jej zadania in the
renewal of scholasticism.” This part is not inferior to the previous ones, although
here, the author tends to strike more hagiographic notes. He presents an outline
of the philosophical thought of the Jesuit thinker. We can find many synthetic re-
flections on scholasticism and Thomistic philosophy. When we read them, another
idea comes to mind. It is one thing to describe the revival of Thomistic thought in
19th-century Polish writing. But how wonderful it would be if one day someone
took a broader perspective and was tempted to find an answer to the question “to
what degree Morawski was present in the political, social and religious life of the
Second Polish Republic?”.

The author deals with the concept of the “natural law” in the following chapter.
This part is devoted to reflections on the natural law, with the author reaching back
to the ancient and medieval traditions. Apart from Morawski’s teaching, the views
on the natural law of such thinkers as Antoni Borowski and Antoni Szymanski are
also summarised here. This is an interesting chapter, but in my opinion, it is also
a bit “divergent.” However, I do not blame the author. Certainly, it was difficult for
him to make a choice and create something similar to a synthesis of issues that are
related in essence, but quite distant if you look at the title of the work.

The considerations that have begun in the previous chapter are continued in
the part entitled “The natural order as the foundation of morality and law.” In this
section, the author focuses exclusively on organising and describing Marian Ignacy
Morawski’s views on ethical values. The reader’s attention will certainly be drawn to
his arguments concerning the relations not only between law and morality, but also
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between religion and morality. The discussions and summaries are set against the
background of the leading currents of European thought at the time.

The penultimate chapter, “Marian I. Morawski as a philosopher of law;” corre-
sponds to the title of the whole book to the greatest extent. Traditionally, also in this
section, the reader receives more than was promised. The isolation of the Jesuit’s
views on the problem of the will in the legal discourse appears to be a fascinating
issue, if only due to the fact that during the apogee of Morawski’s creative activity,
the dispute between supporters of the “theory of will” and the “theory of statement”
became heated in the German doctrine. Regardless of that, the author relates the
Jesuit’s opinions to the ideas put forward by the representatives of the evolutionary
school of legal philosophy. The deliberations about instinct and legal intuition re-
mind us that language shapes reality, even though Morawski in his works “touches
the mentioned subject matter only to a limited extent” (p. 246).

The whole work concludes with a study entitled “Marian Ignacy Morawski and
evolutionary philosophy of law and universal grammar of morality” It provides
the synthesis of the Jesuit’s philosophical and legal thought to the contemporary
research discourse. A good impression is made especially by the projection of Ig-
nacy Morawski’s theories onto the background of trends, which have proved very
popular in recent years. They include evolutionary psychology (pp. 240-242) and
evolutionary ethics (pp. 242-244). This procedure (juxtaposition), was repeated
many times in this chapter and shows that Morawski’s texts contain much (if not
all) of what his successors wrote about in a different language, dressing up their
arguments in new clothes. An apt observation by prof. Jan Stanistaw Lo$ fits this
narration: “artistry consists in the way of using and arranging materials that have
been known for a long time, just like in the art of arranging mosaics, where one can
create masterpieces out of pebbles that are still the same. Many poets before Dante
wrote about hell”

The author himself set an ambitious goal. As already mentioned, Marian Ignacy
Morawski did not consider himself a philosopher of law. This is not a problem, since
Cicero, Seneca, St Thomas Aquinas, and many other non-lawyers, whose works are
now frequently used in philosophical and legal discourse, also did not regard them-
selves as such. However, while the contemporary philosophy of law has no prob-
lems with the above, the thesis that Morawski can be considered a philosopher of
law has yet to be proved. The author has risen to the challenge and simultaneously
showed oft his technical skills.

The work is written in a careful, sophisticated language. The subject matter is not
the simplest, especially for someone who - like me — usually applies the rule of lim-
ited trust to philosophical and philosophical-legal texts. Dawid Kostecki shares the
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opinions and views of his protagonist but does not overshadow or overwhelm him
in his argumentation. He lets him speak and often allows him to express himself
in quotations. He uses Morawski’s archaic network of terms only when he deems
it necessary. However, when he speaks in his own name, he uses modern termino-
logical instruments.

Dawid Kostecki’s monograph is a source of inspiration for people outside the
circle of philosophers of law. Gustav Hugo, mentioned on p. 28, is well known also
in the context of studies dedicated to ius Romanum. At German universities, he
taught, among other things (or perhaps, above all) Roman law. The author states
that the philosophy of law “is a field on the border of philosophy and law;” and places
the history of political and legal doctrines between history, law and political science
(p. 38). The same can be said about ius Romanum. The danger of “getting stuck in
speculative abstractions” is part of every science (cf. p. 43). I was very pleased to read
the considerations devoted to the law as “a manifestation of culture” (pp. 46-47).
The author’s reminders relating to the delineation of chronological frameworks
are valuable. He claims: “of course, precise chronological caesuras are in this case
a matter of convention, if only for the reason that we find the relevant dates in one
area of history — almost always political history — while trying to encompass the
entirety of collective life” (p. 71). The author also recalls, among other things, the
following statement by his protagonist: “the darker he explained himself, the more
profound a thinker he seemed to be” (p. 97). This is, regrettably, a comment that is
as important as it is timeless. In another place, we read: “theology in this epoch was
almost stagnant; and philosophy, which, as a consequence of the multiplication of
disputes and questions, became more and more separated from theology, instead
of following the right course, rather deviated and became infected with harmful
influences” (p. 105). Unfortunately, this diagnosis perfectly fits the present situation
among, for example, Roman law researchers and legal historians.

The figure of Marian Ignacy Morawski and his intellectual legacy are not just
mere research objects for Dawid Kostecki. First, the author gets close to the char-
acter described, then establishes a friendship with him and finally identifies with
his thought. The manner in which the argument is conducted, which should be
regarded as sovereign and fully conscious, proves not only the writer’s erudition
but also his cleverness. In an unobtrusive way, Dawid Kostecki attempts to lead the
reader along the same road he himself has recently taken. I have the impression that
on this occasion, he not only summarises, synthesises and contextualises but also
evangelises. Marian I. Morawski would certainly have liked it very much.
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Dr, The John Paul Il Catholic University of Lublin
e-mail: pawel.widerski@kul.pl, https://orcid.org/0000-0002-5808-8645

On Friday, 5 November 2021, the Faculty of Law, Canon Law and Administration
of the John Paul II Catholic University of Lublin hosted a nationwide scientific con-
ference entitled “Centenary of the Enactment of the Cooperatives Act of 29 Octo-
ber 1920 - Past, Present and Future of Cooperative Law.” The National Cooperative
Council and the John Paul II Catholic University of Lublin organised the conference.
Due to the sanitary protocol associated with the epidemic, the conference had a hy-
brid format. Representatives of the organisers and guests were present at the Know-
ledge Transfer Centre of the John Paul II Catholic University of Lublin. In contrast,
most presentations were delivered remotely, using the MS Teams platform.

Dr. habil. Piotr Zakrzewski, Professor at the Catholic University of Lublin
(KUL), Chair of the Department of Civil Law at KUL, welcomed the conference
participants. His Magnificence, Rev. Prof. Dr. habil. Mirostaw Kalinowski, Rector of
the Catholic University of Lublin, officially opened the conference. In his introduc-
tory speech, His Magnificence, Rev. Prof. Dr. habil. Mirostaw Kalinowski expressed
his joy that the conference commemorating the 100th anniversary of the enactment
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of the Cooperatives Act was being held at the John Paul II Catholic University of
Lublin and pointed to the presence of cooperative issues in the structure of the
University’s scientific and research, teaching and social activities. Then, Dr. habil.
Andrzej Herbet, Professor at the Catholic University of Lublin, Dean of the Faculty
of Law, Canon Law and Administration at KUL, took the floor and emphasised
the high legal standard of the Cooperatives Act of 29 October 1920. The President
of the Board of the National Cooperative Council, Dr. Mieczystaw Grodzki, drew
attention to the important role of cooperatives not only in economic activities but
also in social and cultural activities.

The conference was divided into three parts. The opening paper of the first part,
Stanistaw Wréblewski - the first commentator on the 1920 Cooperatives Act, was pre-
sented by Prof. Dr. habil. Andrzej Maczynski. The paper presented a biography of the
eminent jurist of the Krakow School, Professor Stanislaw Wréblewski and his con-
tribution to drafting the Cooperatives Act of 1920. On the other hand, in his paper
entitled Centenary of the codification of cooperative law, Prof. Dr. habil. Krzysztof Pie-
trzykowski presented the evolution of Polish cooperative law. Dr. habil. Piotr Zakrze-
wski, Professor at the Catholic University of Lublin, followed with a paper entitled
The future of Polish cooperative law - legislative challenges in the context of European
Cooperative Law. He analysed against the background of the draft Principles of Eu-
ropean Cooperative Law, the legitimacy of undertaking work on a new cooperative
law and the principles and values on which it should be based. Another presentation
entitled Bankruptcy of a housing cooperative and the situation of persons with own-
ership rights to premises. Observations in light of Supreme Court jurisprudence was
delivered by Prof. Dr. habil. Joanna Misztal-Konecka. It was focused on changes in the
Supreme Court’s jurisprudence relating to the assessment of the effects of the trans-
formation of the ownership right to premises into the right of separate ownership of
premises during the bankruptcy proceedings of a housing cooperative. The first part
of the conference concluded with Dr. habil. Grzegorz Koziel, Professor at the Maria
Curie-Sklodowska University, who presented a paper entitled A monistic system in
a cooperative operating under the general rules of Polish cooperative law as an option
for managing the cooperative de lege ferenda, devoted to considerations on the need
to introduce into Polish cooperative law, as one of the options, a monistic system for
managing cooperatives operating under the general rules.

The second part of the conference began with a presentation of the 1920 Co-
operatives Act with explanatory notes by Professor Stanislaw Wrdblewski, whose
edition was reissued by the National Cooperative Council and a commemorative
medal to mark the 100th anniversary of the enactment of this Act. Another item
on the agenda was the announcement of the winner of the 17th edition of the
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competition for the best research paper on cooperatives. The competition results
were announced by Professor Antoni Magdon, head of the competition jury. Subse-
quently, Dr. habil. Anna Zbiegien-Turzanska of the University of Warsaw delivered
a paper entitled Representation of cooperatives, in which she discussed the devel-
opment of the principles of representation in Polish cooperative law. On the other
hand, in a paper entitled On the legal problem of farmers’ cooperatives and energy co-
operatives - past, present and future, Dr. habil. Aneta Suchon, Professor at the Adam
Mickiewicz University in Poznan, attempted to identify trends in the development
of agricultural cooperatives and energy cooperatives. President of the Management
Board of the Franciszek Stefczyk Credit Union Joanna Medrzecka delivered a paper
entitled Evolution of the legal framework for the operation of credit unions devoted to
the evolution of the legal framework for the operation of credit unions. The second
part of the conference ended with a presentation by Dr. Katarzyna Krélikowska of
the Kozminski University in Warsaw entitled Post-war reforms of cooperative law
in Germany, which focused on the analysis of German solutions in the field of co-
operative law, with particular emphasis on the issue of the liability of cooperative
members for its debts.

The third part of the conference opened with a lecture by Dr. Mateusz Zaba
of the University of Silesia in Katowice, who, in his paper entitled On the need for
amending the Polish regulations on the possibility of transferring shares in a coop-
erative and acquiring membership in it. Observations in light of Czech, Slovak and
Slovenian solutions confronted the issue of the amendment of Polish regulations on
transferring shares in a cooperative and acquiring membership in it with the Czech,
Slovak and Slovenian legal order. The presentation by Dr. Tomasz Dabrowski of
the Kazimierz Pulaski University of Technology and Humanities in Radom enti-
tled Cooperative organs in Polish and German law: yesterday - today - tomorrow?
illustrated the evolution of the regulation of cooperative organs in Polish law com-
pared to German solutions. This speech was followed by Dr. Pawet Widerski of
the John Paul II Catholic University of Lublin, who, in his paper entitled Power of
attorney to participate in the general meeting of a cooperative, described the legal
characteristics of a power of attorney to participate in the general meeting of a co-
operative. Next, Dr. Dominik Bierecki presented the paper entitled The legal nature
of cooperative action in the interests of its members. He addressed the issue of the
differences between the activities of cooperatives and those of other corporate legal
persons, taking into account the historical, European and comparative perspectives
of Polish legal regulation. The last paper in the third part of the conference, entitled
Objectives and effects of dairy cooperatives in Poland, was delivered by Dr. Maria
Zuba-Ciszewska of the John Paul II Catholic University of Lublin. It dealt with the
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functioning of dairy cooperatives in the context of their tasks and their fulfilment
of general social and economic objectives.

The conference was rounded off by discussing the cooperative issues raised dur-
ing presentations. The conference chairman, Prof. Piotr Zakrzewski, thanked the
participants for taking part in the conference. He gave special thanks to Prof. An-
drzej Maczynski and Prof. Krzysztof Pietrzykowski. He then closed the conference.
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On 31 May 2022, the Faculty of Law, Canon Law and Administration of the John
Paul II Catholic University of Lublin (KUL) held a conference called “Contempo-
rary Challenges of Legal Education,” which was also the inaugural edition of Lub-
Law Day 2022. Several hundred people participated in the event, including stu-
dents, judges, prosecutors, advocates, notaries, bailiffs and academics.

The intention of LubLaw Day initiator and organiser — the Faculty of Law,
Canon Law and Administration of the Catholic University of Lublin - is to make
it an annual meeting of the legal community in Lublin. This community is very
numerous: there are two faculties of law in Lublin (at the John Paul II Catholic
University of Lublin and the Maria Curie-Skltodowska University - UMCS), com-
mon courts and general organisational units of the prosecutor’s office at all levels,
a provincial administrative court, professional corporations (advocates, legal ad-
visers, notaries and bailiffs) and the Centre for Continuous Training and Interna-
tional Cooperation of the National School of Judiciary and Public Prosecution.
Despite that, no platform for cooperation has been created so far. LubLaw Day
is supposed to fill this gap and be a space to meet and discuss common interests.

The subject of LubLaw Day 2022 was legal education. It is an issue that con-
cerns both the academic community and institutions responsible for vocational
education in legal professions.

The conference was divided into two main parts. The first one included meet-
ings of students of the Faculty of Law of the Catholic University of Lublin with
a career counsellor and representatives of various legal professions: advocates, le-
gal advisers, notaries, bailiffs, judges and prosecutors. Career Adviser Marta Wzig-
tek presented the offer of the KUL Career Office, which helps, among others, in
choosing the right path of legal professional development, and representatives
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of individual legal professions: Advocate Maciej Choragiewicz (Lublin District
Bar Council), Legal Adviser Ewa Urbanowicz (Lublin District Chamber of Legal
Advisers), Notary Public Marcin Wysocki (Lublin Chamber of Notaries), Bailiff
Katarzyna Ryn-Kowalska and Bailiff Wojciech Pitat (Lublin Chamber of Bailiffs),
Judge Robert Pelewicz (Regional Court in Tarnobrzeg, Deputy Director of the
National School of Judiciary and Public Prosecution for Judicial Training) and
Prosecutor Czestaw Kiak (Public Prosecutor of the Regional Public Prosecutor’s
Office in Rzeszéw, Deputy Director of the National School of Judiciary and Public
Prosecution for Prosecution Training) presented the specificity of each profession
and the way to reach to them.

The second part of the conference was opened by Prof. Ewa Trzaskowska,
Vice-Rector of the Catholic University of Lublin for Education. This part consist-
ed of two discussion panels. The first one, “Challenges of University Education,’
was moderated by Prof. Andrzej Herbet, Dean of the Faculty of Law, Canon Law
and Administration of the Catholic University of Lublin. During the discussion,
Prof. Pawel Nowak (Department of Media Communication, UMCS) spoke about
the need to simplify legal communication; Dr. Malgorzata Tordj (Institute of Psy-
chology, KUL) pointed out that adults learn through experience, and therefore
their teaching should contain as many practical elements as possible; Dr. Piotr
Mamcarz (Institute of Psychology KUL) talked about the necessity to train law
students in social competences; Marcin Wojtasinski from the KUL Career Office
presented the University’s experience in implementing tutoring. A dozen or so
people took part in the plenary discussion following this part of the conference.

After the break, the participants discussed the consistency of the legal studies
curriculum with the expectations of legal training institutions. The discussion topic
was “Which Study Programme to Choose? From Academic Education and Initial
Training in Legal Professions.” This part of the session was moderated by Prof. Anna
Przyborowska-Klimczak, Dean of the Faculty of Law and Administration of UMCS,
and the panel session was attended by Dr. Tomasz Kaluzny and Dr. Justyna Ku-
likowska-Kulesza. They presented an innovative system of judicial practice devel-
oped at the University of Bialystok. The conference was also attended by represent-
atives of legal corporations (Advocate Maciej Choragiewicz, Legal Adviser Justyna
Rokita-Kasprzyk, Notary Public Marcin Wysocki, Bailiff Katarzyna Ryn-Kowalska
and Bailiff Wojciech Pifat) and the National School of Judiciary and Public Prose-
cution (Judge Aneta Michalek). The debaters agreed that they expect more practical
knowledge from legal studies graduates. The panellists also agreed that during the
studies, more classes should be done using the case method. Everyone participating
in the conference found the LubLaw Day initiative worth continuing in the future.
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Kwiecien

5 kwietnia 2022 r. - dr hab. Anna Tunia, prof. KUL, podczas Ogoélnopolskiej Kon-
ferencji Naukowej nt. Wplyw pandemii na standardy funkcjonowania wymiaru
sprawiedliwosci, zorganizowanej przez Akademie Sztuki Wojennej w Warszawie,
wyglosila referat pt. Usprawiedliwienie nieobecnosci w sqdzie z powodu choroby
w czasie pandemii COVID-19, natomiast dr Zuzanna Gadzik podczas III Ogdlno-
polskiej Konferencji Naukowej Praw Czlowieka pt. Tezy réwnosci, zorganizowanej
przez ELSA Lublin, wyglosila referat pt. Przestepstwa popetniane z pobudek rasi-
stowskich lub ksenofobicznych.
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8 kwietnia 2022 r. - podczas 12th Polish-Spanish Conference on the European Legal
Tradition pt. Relationship between Law and Civil Society — Historical, Comparative
and Interdisciplinary Perspective, zorganizowanej przez Instytut Prawa - SWPS Uni-
wersytetu Humanistycznospolecznego, Faculty of Law and Economics — University
Jaume I de Castellon, Faculty of Legal Sciences — University of Las Palmas ULPGC
oraz Instytut Badan Prawnoporéwnawczych i Interdyscyplinarnych Uniwersytetu
Lodzkiego, prof. dr hab. Joanna Misztal-Konecka wyglosila referat pt. Separate opi-
nions and their role in the democratic society, a dr Bozena Czech-Jezierska zaprez-
entowala wystapienie zatytulowane Rzymskie prawo publiczne - miedzy ustrojem
patistwa a historig spoleczng.

9 kwietnia 2022 r. — dr hab. Filip Cieply, prof. KUL, podczas Ogolnopolskiej Kon-
ferencji Naukowej pt. Wolnos¢ religijna wobec wyzwan i zagrozeni wspotczesnosci,
zorganizowanej przez Akademie Kultury Spolecznej i Medialnej - Akademi¢ Nauk
Stosowanych w Toruniu, Ministerstwo Sprawiedliwoséci, Centrum Ochrony Praw
Chrzescijan i Fundacje Lux Veritatis, wyglosil referat pt. Przestanki kryminalizacji
obrazy uczuc religijnych.

11 kwietnia 2022 r. - ks. prof. dr hab. Mirostaw Sitarz podczas Miedzynarodowej
Konferencji Naukowej, pod honorowym patronatem Ministra Edukacji i Nauki
oraz Rektora KUL, nt. Wartosci chrzescijariskie w spoleczeristwie cyfrowym, zorgani-
zowanej przez Wyzsza Szkole Gospodarki Euroregionalnej im. Alcide De Gasperi;
Fundacje Rozwoju Systemu Edukacji - Narodowa Agencja Programu Erasmus+
i Europejskiego Korpusu Solidarnosci; Fundacje ,,Myslac Ojczyzna” im. Ks. Infu-
fata Ireneusza Skubisia; Katedr¢ Koscielnego Prawa Publicznego i Konstytucyjnego
KUL oraz Stowarzyszenie Absolwentéw i Przyjaciét Wydziatu Prawa Katolickiego
Uniwersytetu Lubelskiego, wyglosil referat pt. Obowigzek przekazywania wartosci
chrzescijanskich przez rodzicow.

11 kwietnia 2022 r. - odbyta sie publiczna obrona rozprawy doktorskiej mgr Natalii
Wojcik-Krokowskiej pt. Modele odrebnych postepowati przyspieszonych — nakazo-
wego i upominawczych w procesie cywilnym. Promotor: dr hab. Jacek Widlo.

13 kwietnia 2022 r. - dr Zuzanna Gadzik podczas Ogolnopolskiej Konferencji Nauko-
wej pt. Prawnokarna ochrona zdrowia, zorganizowanej przez Uniwersytet Marii Curie-
-Sklodowskiej w Lublinie, przedstawila referat pt. Klauzula dobrego Samarytanina.

20-22 kwietnia 2022 r. - dr Ilona Gradzka podczas XXV Seminarium Badaczy
Prawa Konstytucyjnego pt. Mity w prawie konstytucyjnym, zorganizowanego przez
Wydzial Prawa i Administracji Uniwersytetu Szczecinskiego oraz Okregowg Izbe
Radcédw Prawnych w Szczecinie, wyglosita referat pt. Weto prezydenta w praktyce.
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21 kwietnia 2022 r. - dr hab. Filip Cieply, prof. KUL, podczas Seminarium Na-
ukowego pt. Prawo karne i egzorcyzmy, zorganizowanego przez Fundacje Instytut
Rzeczypospolitej im. Pawla Wiodkowica w Warszawie, wyglosil referat pt. Prawo
karne i egzorcyzmy.

25 kwietnia 2022 r. - ks. prof. dr hab. Mirostaw Sitarz podczas Ogdlnopolskiej
Konferencji Naukowej pt. Wielokulturowos¢ w Norwegii w XX i XXI wieku a polskie
doswiadczenie historyczne, zorganizowanej przez KUL, wyglosit referat pt. Chrzes-
cijatiskie korzenie wielokulturowej tozsamosci Europy.

25-26 kwietnia 2022 r. - dr Lidia Katarzyna Jaskula podczas XIV Miedzynarodo-
wej Konferencji Naukowej Praw Czlowieka online pt. Kompatybilnos¢ krajowych
i migdzynarodowych mechanizmow ochrony praw cztowieka w dobie nowych wyz-
wan cywilizacyjnych, zorganizowanej przez Uniwersytet Jana Kochanowskiego
w Kielcach (Wydzial Prawa i Nauk Spofecznych, Instytut Nauk Prawnych) oraz
Stowarzyszenie Parlamentarzystow Polskich (Zarzad Gléwny), wygtosita prelekcje
pt. Kompatybilnos¢ rozwigzan legislacyjnych dotyczqcych dezinformacji na temat
epidemii COVID-19 proponowanych na poziomie europejskim i krajowym w Polsce.

26 kwietnia 2022 r. - podczas Ogdlnopolskiej Konferencji Naukowej nt. Prawo
wlasnosci intelektualnej — ,,For a better Future”, zorganizowanej przez Instytut Pra-
wa Akademii Sztuki Wojennej oraz Konsorcjum Bezpieczenistwo Gospodarcze Pol-
ski, ks. dr hab. Wlodzimierz Bronski, prof. KUL, wyglosit referat pt. Polubowne
rozwigzywanie sporow z zakresu wlasnosci intelektualnej w spotkach Skarbu Pan-
stwa, a dr hab. Grzegorz Tylec, prof. KUL, wystapit z referatem pt. Zbiorowy zarzgd
prawami autorskimi w zakresie tworczosci naukowej i technicznej.

28 kwietnia 2022 r. — dr hab. Elzbieta Szczot, prof. KUL, podczas XI Internatio-
nal Ecumenical-Legal Conference pt. Ecclesia in Europa — on the 20th Anniversary
of Pope John Paul II's Apostolic Exhortation, zorganizowanej przez Wydzial Teo-
logiczny Uniwersytetu Slgskiego w Katowicach, wyglosita referat pt. Wizja Europy
wartosci Jana Pawta I w adhortacji Ecclesia in Europa, natomiast dr Pawel Wider-
ski w ramach Migdzynarodowej Konferencji Naukowej online pt. Transcarpathian
legal readings. The transformation of national legal systems of Central and Eastern
European countries facing modern challenges, zorganizowanej przez Uzhhorod Na-
tional University (Ukraine) Faculty of Law; John Paul IT Catholic University of Lub-
lin (Republic of Poland) Faculty of Law, Canon Law and Administration; Masaryk
University (Brno, Czech Republic) Faculty of Law; Trnava University in Trnava
(Slovak Republic) Faculty of Law; Charles University (Prague, Czech Republic)
Hussite Theological Faculty; University of Graz (Republic of Austria) Centre for
East European Law and Eurasian Studies; University of Miskolc (Hungary) Faculty
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of Law; “Vasile Goldis” Western University of Arad (Romania) Faculty of Law, wy-
glosit referat pt. Legal status of the succession manager. Comments against the back-
ground of the succession management — a new institution in the Polish inheritance law.

Maj

7-8 maja 2022 r. - dr Artur Lis podczas Migdzynarodowej Konferencji Naukowej
pt. International Conference on Economics & Social Sciences, zorganizowanej przez
Cyprus Science University, wygtosil prelekcje pt. Ecological safety of Poland.

19 maja 2022 r. — dr hab. Jadwiga Potrzeszcz, prof. KUL, podczas VI Miedzyna-
rodowej Konferencji Naukowej pt. Wtadza sgdownicza a bezpieczeristwo prawne
w patnistwach demokratycznych w procesie integracji europejskiej: Polska — Stowacja -
Ukraina - Niemcy, zorganizowanej przez Komisje Prawnicza Polskiej Akademii
Nauk - Oddzial w Lublinie, a wspotorganizowanej przez Stowarzyszenie Absolwen-
tow i Przyjaciot Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego, Wydzial
Prawa, Prawa Kanonicznego i Administracji KUL, Wydzial Prawa i Administracji
UMCS w Lublinie, Fundacje¢ Polskiej Akademii Nauk, Wydzial Prawa Uniwer-
sytetu Trnawskiego w Trnawie na Stowacji, Wydziat Prawa Panstwowego Uniwersy-
tetu Spraw Wewnetrznych we Lwowie oraz Wydzial Nauk Prawnych Towarzystwa
Naukowego KUL, wyglosila referat pt. Zasada niezawistosci sedziow w kontekscie
funkcjonowania Krajowej Rady Sgdownictwa.

20 maja2022r. - dr Zuzanna Gadzik podczas Ogolnopolskiej Konferencji Naukowej
online pt. Zwierzeta jako ofiary przemocy, zorganizowanej przez Koto Naukowe
Praw Zwierzat Uniwersytetu Wroclawskiego, wyglosila referat pt. Przemoc wobec
zwierzgt wykorzystywanych do celow sportowych — pespektywa prawnokarna.

24-26 maja 2022 r. - podczas XIX Ogélnopolskiego Sympozjum Prawa Wyznanio-
wego pt. Dopuszczalne i niedopuszczalne ograniczanie wolnosci przekonan i kultu,
zorganizowanego przez Akademie Sztuki Wojennej w Warszawie oraz Polskie To-
warzystwo Prawa Wyznaniowego w Wigrach, dr Aneta Maria Abramowicz wy-
glosita referat pt. Prawo do diety religijnej w polskich zaktadach penitencjarnych
a ograniczanie wolnosci religii lub przekonan, a dr hab. Anna Tunia, prof. KUL,
przedstawita referat pt. Nieskutecznosé¢ ochrony kultu religijnego na plaszczyznie
przepisow karnych.

25-26 maja 2022 r. - dr Lidia Katarzyna Jaskula podczas XXI Dorocznej Ogélno-
polskiej Konferencji Naukowej Stowarzyszenia Edukacji Administracji Publicznej
pt. Problemy w wykonywaniu zadati administracji publicznej, zorganizowanej przez
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Stowarzyszenie Edukacji Administracji Publicznej oraz Wydzial Prawa i Admini-
stracji Uniwersytetu Warminsko-Mazurskiego w Olsztynie, wyglosila referat pt.
Problemy w wykonywaniu zadan przez Krajowg Rade Radiofonii i Telewizji w kon-
tekscie utworzenia Rady Mediéw Narodowych.

25-27 maja 2022 r. - dr hab. Dominik Tyrawa podczas XXI Dorocznej Ogolno-
polskiej Konferencji Naukowej Stowarzyszenia Edukacji Administracji Publicznej
pt. Problemy w wykonywaniu zadan administracji publicznej, zorganizowanej przez
przez Stowarzyszenie Edukacji Administracji Publicznej oraz Wydziat Prawa i Ad-
ministracji Uniwersytetu Warminsko-Mazurskiego w Olsztynie, wyglosil referat pt.
O drogach niechcianych w zwigzku z funkcjonalizmem drég publicznych i procedurg
kaskadowg.

26 maja 2022 r. - dr hab. Elzbieta Szczot, prof. KUL, podczas Miedzynarodowej
Konferencji naukowej pt. The way to Christ through the service to a neighbour:
new tendencies of the social doctrine of the Orthodox Church, zorganizowanej przez
Volyn Orthodox Theological Academy, wystapita z referatem pt. Subsidiarity and
solidarity as fundamental principles of social activity. Natomiast dr Aneta Maria
Abramowicz podczas Ogolnopolskiej Konferencji Naukowej pt. Gwarancje formal-
ne i materialne wolnosci sumienia i wyznania - stan de lege lata i postulaty de lege
ferenda, ktdra byla czescig projektu badawczego realizowanego przez Instytut Wy-
miaru Sprawiedliwo$ci w Warszawie na zlecenie Ministerstwa Sprawiedliwo$ci,
a wspolorganizatorem konferencji bylo Centrum Badan nad Prawami Podstawo-
wymi Uniwersytetu Opolskiego, wyglosita referat pt. Prawo do ulgi podatkowej z ty-
tutu dokonania darowizny na koscielng dziatalnos¢ charytatywno-opiekuriczg.

Czerwiec

1-2 czerwca 2022 r. — dr hab. Marzena Dyjakowska podczas Ogélnopolskiej Kon-
ferencji Naukowej pt. Wielcy kodyfikatorzy i wielkie kodyfikacje. W 250. rocznice
urodzin Michaila Sperariskiego, zorganizowanej przez Instytut Nauk Prawnych
Akademii Pomorskiej w Stupsku, wyglosifa referat pt. Od Kodeksu Gregoriatiskiego
do Kodeksu Justyniana. Kodyfikacje konstytucji cesarskich.

2-3 czerwca 2022 r. — dr hab. Krzysztof Wiak, prof. KUL, podczas Ogdlnopol-
skiej Konferencji Naukowej pt. Bezpieczeristwo Zycia izdrowia czlowieka, zor-
ganizowanej przez Wydzial Prawa i Administracji Uniwersytetu Warminsko-
-Mazurskiego w Olsztynie oraz Wydzial Prawa i Administracji Uniwersytetu Mi-
kotaja Kopernika w Toruniu, wyglosil referat pt. Odpowiedzialnos¢ karna za zaboj-
stwo w projekcie nowelizacji Kodeksu karnego z 22 lutego 2022 r. (druk nr 2024).
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6-8 czerwca 2022 r. - dr Pawel Bucon podczas Konferencji sedziow Izby Kontroli
Nadzwyczajnej i Spraw Publicznych Sadu Najwyzszego nt. Sprawy zwigzane z Kra-
jowg Radg Sgdownictwa w praktyce Sqgdu Najwyzszego wyglosil referat pt. Grava-
men w sprawach z odwota# od uchwat KRS.

9 czerwca 2022 r. - podczas Ogdlnopolskiej Konferencji Naukowej pt. Filantropia
czy sprawiedliwy podzial, zorganizowanej na Katolickim Uniwersytecie Lubelskim
Jana Pawta II przez Wydziat Prawa, Prawa Kanonicznego i Administracji KUL oraz
Instytut De Republica, prof. dr hab. Magdalena Pyter wyglosila referat pt. Karol
Jaroszyniski - filantropia w stuzbie idei uniwersytetu katolickiego, a dr hab. Jadwi-
ga Potrzeszcz, prof. KUL, wyglosila referat pt. Filantropia a sprawiedliwy podziat
z perspektywy prawnonaturalnej.

9 czerwca 2022 r. - odbyta sie publiczna obrona rozprawy doktorskiej ks. mgr. Ra-
fala Krawczyka pt. Urzgd Patriarchy w postanowieniach Ormiarskiego Synodu Na-
rodowego z 1911 roku. Promotor: ks. dr hab. Grzegorz Wojciechowski.

10 czerwca 2022 r. — podczas Ogdlnopolskiej Konferencji Naukowej online pt. Re-
forma prawa karnego wojskowego w kontekscie aktualnych zagrozet bezpieczeristwa
narodowego, zorganizowanej przez Akademie Pomorska w Stupsku, dr Zuzanna
Gadzik wspdlnie z dr. Damianem Szeleszczukiem wygtlosili referat pt. Degradacja
w Swietle projektowanych zmian Kodeksu karnego.

13 czerwca 2022 r. - podczas Ogdlnopolskiej Konferencji Naukowej pt. Konflikty
wartosci w publicznym prawie gospodarczym w ramach Zjazdu Katedr i Zakladow
oraz Zespolow Badawczych Publicznego Prawa Gospodarczego, zorganizowanej
przez Katedr¢ Prawa Administracyjnego KUL oraz Katedre Publicznego Prawa
Gospodarczego KUL, ks. dr hab. Wlodzimierz Broniski, prof. KUL, wygtosil referat
pt. Wartosci — Konflikt — Mediacje, dr hab. Pawel Fajgielski wyglosit referat pt. Jaw-
nos¢ informacji o przedsiebiorcach a ochrona prywatnosci i ochrona danych osobo-
wych, dr Lidia Katarzyna Jaskula wyglosita referat pt. Konflikt wartosci w poste-
powaniu koncesyjnym na rozpowszechnianie programow radiowych i telewizyjnych,
adr hab. Anna Haladyj, prof. KUL, wyglosita referat pt. Status jednoosobowego
przedsigbiorstwa w spadku a zezwolenia i pozwolenia regulowane prawem ochrony
Srodowiska - ktére wartosci podlegajg ochronie?

14 czerwca 2022 r. - podczas Ogdlnopolskiej Konferencji Naukowej pt. Konflikty
wartosci w publicznym prawie gospodarczym w ramach Zjazdu Katedr i Zaktadéw
oraz Zespolow Badawczych Publicznego Prawa Gospodarczego, zorganizowanej
przez Katedr¢ Prawa Administracyjnego KUL oraz Katedre Publicznego Prawa
Gospodarczego KUL, dr Krzysztof Dobiezynski wyglosil referat pt. Uniewaznienie,
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sprzeciw, opozycja — problem kryteriow wyodrebnienia, a dr hab. Dominik Tyrawa
wyglosil referat pt. Dzialalnos¢ gospodarcza gminy w zakresie budownictwa miesz-
kaniowego. O konflikcie migdzy samodzielnoscig i stuzbie ludziom a legalnoscig.

25 czerwca 2022 r. — dr hab. Pawel Fajgielski podczas XIV Ogdlnopolskiej Kon-
ferencji Naukowej pt. Bezpieczeristwo w Internecie. Hacking, zorganizowanej przez
Uniwersytet Kardynata Stefana Wyszynskiego, Akademie Leona Kozminskiego,
Naukowy i Akademicka Sie¢ Komputerowa — Panstwowy Instytut Badawczy oraz
Naukowe Centrum Prawno-Informatyczne, wyglosil referat pt. Naruszenie ochrony
danych osobowych - zagadnienia wybrane.

26-28 czerwca 2022 r. — dr hab. Anna Tunia, prof. KUL, podczas Miedzynarodo-
wej Konferencji Naukowej pt. Realizacja zasady praworzgdnosci w ochronie statu-
su jednostki, zorganizowanej przez Instytut Wymiaru Sprawiedliwosci i Centrum
Badan Nad Prawami Podstawowymi, wyglosita referat pt. Criminal-law protection
of the right to have places of worship before violation of third parties [Prawnokarna
ochrona prawa do posiadania miejsc kultu przed naruszeniem ze strony 0sob trzecich].

27 czerwca 2022 r. - dr hab. Malgorzata Wasek-Wiaderek, prof. KUL, podczas
Miedzynarodowej Konferencji Naukowej pt. ImprovEAW - Improving mutual re-
cognition of European Arrest Warrants through Common Practical Guidelines, zor-
ganizowanej przez Katolicki Uniwersytet Lubelski Jana Pawla II, wyglosita prelekcje
pt. Proportionality in issuing EAWs with special focus on Polish practice.

29 czerwca 2022 r. - ks. prof. dr hab. Mirostaw Sitarz podczas Ogdlnopolskiej
Konferencji Naukowej pt. Misja i rola wspélczesnego uniwersytetu w ksztattowaniu
spoteczeristwa obywatelskiego, zorganizowanej przez Uczelniany Samorzad Studen-
tow KUL, Samorzad Doktorantéw KUL, Klub Uczelniany Akademickiego Zwiazku
Sportowego KUL oraz Fundacj¢ Rozwoju KUL, wyglosit referat pt. Blogostawiony
Stefan Kardynat Wyszytiski autorytetem moralnym dla miodych.
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Bibliografia pracownikéw naukowych
Wydziatu Prawa, Prawa Kanonicznego i Administracji
Katolickiego Uniwersytetu Lubelskiego Jana Pawta Il za rok 2014

Bibliography of academic staff of the Faculty of Law, Canon Law and Administration of
the John Paul Il Catholic University of Lublin for 2014

Brbnuorpadusa HayuHbIX TPyAOB cOTPyAHMKOB DaKynbTeTa NpaBa, KAHOHNYECKOTO
npaBa 1 aAMUHKCTPALUN JIIOGIMHCKOTO KaToNmM4Yeckoro yHBepcuTeTa MloaHHa Maena Il
322014 roa

bibniorpadis HaykoBux npauisHMKiB OakynbTeTy NpaBa, KaHoHiuHoro MpaBa Ta
AnmiHicTpauii JTlobniHCbKOro KaTonuubKoro yHiBepcuteTy iMeHi IBaHa Masna |l
322014 p.

BARTOSZ KUS
Dr, Katolicki Uniwersytet Lubelski Jana Pawta Il
e-mail: bartosz.kus@kul.pl, https://orcid.org/0000-0002-5780-0952

Przyjeto nastepujaca klasyfikacje: I. Opracowania ksigzkowe; II. Artykuly i stu-
dia; III. Hasta encyklopedyczne; IV. Glosy; V. Recenzje i noty; VI. Sprawozdania;
VII. Inne.

Abramowicz Aneta
II

Abramowicz A., Wyznaniowa forma zawarcia matzeristwa cywilnego a zasada rownoupraw-
nienia zwigzkéw wyznaniowych, Studia z Prawa Wyznaniowego 2014, t. 17, s. 127-1409.

Adamowicz Leszek
II

Adamowicz L., Aspekt prawno-liturgiczny zawarcia matzenistwa katolikéw z prawostawnymi,
w: Kanoniczno-liturgiczne aspekty zawierania matzeristw mieszanych i im podobnych, red.
U. Nowicka, Prymasowskie Wydawnictwo Gaudentinum, Warszawa 2014, s. 69-81.

Adamowicz L., Bonum prolis w matzeristwach mieszanych, w: W orbicie zasady ,,odpowie-
dzialnego rodzicielstwa”. Adekwatne rozumienie pojecia bonum prolis wyzwaniem dla
wspolczesnej kanonistyki, red. A. Pastwa, Ksiegarnia $w. Jacka, Katowice 2014, s. 65-80.

Adamowicz L., Free State Declaration of Non-Catholic Persons before Celebrating of Canonical
Marriage, Ecumeny and Law 2013, nr 1, s. 173-195 [publikacja w 2014 r.].
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Adamowicz L., Przynalezno$¢ do Kosciota sui iuris, w: Przynaleznos¢ do Kosciola a uczestni-
ctwo wiernych w Zyciu publicznym, red. J. Krukowski, M. Sitarz, B. Pieron, Towarzystwo
Naukowe KUL, Lublin 2014, s. 131-150.

111

Adamowicz L., Wikariusz sgdowy, w: Encyklopedia katolicka, t. 20, red. E. Gigilewicz, Towa-
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