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Freedom of economic activity as a specific value
and a principle of public economic law

Wolnos¢ dziatalnosci gospodarczej jako szczegdlna wartos¢ i zasada publicznego
prawa gospodarczego

CBO6OJJ,a npenanHmmaTeanKoﬁl [EATENIbHOCTU KaK ocobas LEeHHOCTb 1 NpurHUMn
I'I)/6J'II/I‘-IHOI'O XO3ANCTBEHHOIO npaBa

CBob6OAa rocnofapCcbKoi AifnbHOCTI AK 0COONMBA LMHHICTD | IPUHLMN Ny6niYHOro
rocrnofapcbKoro npasa
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Summary: The subject of research in this study concerns the value issues in public economic law. The aim
of the research is to examine the axiology of law and the axiology of economic law from the perspective
of freedom of economic activity, and then to formulate the final conclusions derived from the analysis with
reference to the institution of freedom of economic activity. | considered an analytical-dogmatic method as
helpful for my analysis. The obtained result shows that the freedom of economic activity exhibits the features
of a legal institution equipped with an axiological content and as a norm and principle of law, in particular of
public economic law.

Key words: freedom of economic activity, values, public economic law, axiology of law, axiology of public eco-
nomic law

Streszczenie: Przedmiotem niniejszego opracowania sa kwestie dotyczace wartosci w prawie publicznym go-
spodarczym. Celem badan jest aksjologia prawa oraz aksjologia prawa gospodarczego w perspektywie wol-
nosci dziatalnosci gospodarczej, a nastepnie sformutowanie wnioskéw koricowych odniesionych do instytucji
wolnosci dziatalnosci gospodarczej. Za pomocng uznatem metode analityczno-dogmatyczna. Rezultat analizy
przekonuje, ze wolnos¢ dziatalnosci gospodarczej wykazuje cechy instytucji prawnej wyposazonej w fadunek
aksjologiczny oraz jako norme i zasade prawa, a w szczegdlnosci prawa gospodarczego publicznego.

Stowa kluczowe: wolnos¢ dziatalnosci gospodarczej, wartosci, publiczne prawo gospodarcze, aksjologia prawa,
aksjologia prawa publicznego gospodarczego

Pestome: NpeameToMm JaHHOWN CTaTby ABMSIOTCA BOMPOCHI LLIeHHOCTe B My6IMYHOM XO35MCTBEHHOM MpaBe.
Llenbio nccnepoBaHma ABRAETCA PacCMOTPEHME NMPaBOBOW aKCUONOMMN 1 aKCUONOTUM XO3ANCTBEHHOO Mpa-
Ba B NepcreKkTMBe cBo6oAbl NPeAnpUHMMATENIbCKOM [eATeNbHOCTI, YTOObI CHOPMYMPOBaTb OKOHYaTesbHble
BbIBOAbI, CBA3aHHble C UHCTUTYTOM CBOOOAbI NMPeAnpUHUMATENbCKO AeATenbHOCTU. B cTaTbe aBTOp Lene-
Cco06pa3HbIM NocunTan NPUMEHNUTb aHANIUTUKO-AOrMATUYECKMIA MeTog. Pe3ynbTaT aHanm3a ybexxaaeT B TOM,
yTo CBOGOAA NPEANPUHUMATENIbCKON [eATeNIbHOCTU NPOABAAET YepTbl NPAaBOBOrO MHCTUTYTA, HafleNIeHHOro
AKCVONOTMYECKUM COLlepPXKaHUEM, a TaKXKe ABMISETCA HOPMOM 1 MPUHLMMOM NPaBa, B YaCTHOCTY My6ANYHOro
XO3ANCTBEHHOrO Npasga.

KnioueBble cnoBa: cBoboAa npeAnpuHUMATENbCKON AEATENbHOCTH, LeHHOCTW, MybnnyHoe X03ANCTBEHHOe
npaBo, NPaBoOBast aKCMONOr s, aKCMONOTUA My6ANYHOTO XO3ANCTBEHHOTO NpaBa

PeuieHsia: MpeameTtom [OCNIMKEHHA € MUTAHHA LWMHHOCTI B Ny6niyHOMY rocriofapcbkomy npasi. Metoto
OOCNiIKeHHA € akcionoria mpaBa Ta aKcionoris rocnofapcbKoro npasa B pakypci cBOGOAW rocnofapcbKol
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LiANbHOCTI, @ MOoTiM (GOPMYIOBaHHA OCTaTOYHMX BWCHOBKIB LWOAO iHCTUTYTY CBOGOAU roCnofapcbKol
ZianbHocTi. B cTaTTi 3acTOCOBaHO aHaniTMKO-AOrMaTUUHMIA MeToA. Pe3ynbTtaT aHanisy AOBOAWTD, WO cBoboAaa
rocnofapcbKoi AiANbHOCTI MAa€ O3HaKM NMPaBOBOrO IHCTUTYTY, HaJiNeHOro akCioNoriYHMM HaBaHTaXeHHAM, i AK
HOpMa i TPUHLKMN NpaBa, 30Kpema Ny6iYHOro rocnoAapCbKOro npasa.

KniouoBi cnoBa: cBo6opa rocnofapcbKoi AisnbHOCTI, LiHHOCTI, My6iiyHe rocnopapcbke NpaBo, akcionoria npasa,
aKcionoris ny6niyHoro rocnofapcbKoro npaea

Introduction

My attempt in the present paper is to present the freedom of economic activity
as, in my opinion, a particular value and a principle of public economic law. The
existing studies presented below describe freedom of economic activity either as
a value of public economic law or as a principle of this law. Therefore, the analysis
in this regard is still valid and the research method applied to carry it out will be an
analytical-dogmatic one.

The freedom in question derives from the provisions of the Constitution of the
Republic of Poland,! and then from the currently applicable Entrepreneurs Act.

There are many theories, definitions and interpretations of the term ‘value of
law” and the term ‘principle of law’ in legal science. These are also formulated in
relation to the issue of freedom of economic activity. The aforementioned issues
comprise the problem of the axiology of business law.

First of all, the issue of the axiology of law and the axiology of economic law in
the perspective of freedom of economic activity will be discussed as research objec-
tives and then the conclusions drawn from such an analysis will be referred to the
institution of freedom of economic activity.

1. Problems regarding the axiology of law

By a dictionary definition, axiology is the study of values and the criteria of valua-
tion.” Thus, it is important to answer the question of whether law is a value in itself

1 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws [Dziennik Ustaw] 1997
no. 78, item 483 as amended.

2 The Act of 6 March 2018 - Entrepreneurs Act, consolidated text: Journal of Laws 2021 item 162 as
amended.

3 https://sjp.pwn.pl/slowniki/aksjologiczny.html [access: 23.02.2022].
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or whether it is dependent on other values from which it derives its source? Can law
be free of values or not? First of all, however, it must be pointed out that traditional
and contemporary legal science has never denied the important role of axiology in
the consideration of law, both in the practical and theoretical spheres. Values are
most often presented as alien elements in relation to the law, which, albeit entering
into multiple relations with the law, never cease to constitute a clearly distinguisha-
ble object either influencing the law or taking the form of an object of influence of
the law.* However, assuming that the law can be a value in itself, reference should
be made to the tradition of legal positivism and legal normativism. Legal positivism
attributed particular importance to the rule of law in the formal sense, emphasising
the separation of law and morality. Scientific reflection on the law envisaged its
analysis as positive law, rather than what the law should be because of an assumed
value system or because of the social consequences brought about by the validity of
norms with a certain content in a given community. In legal positivism, the object
of interest of legal sciences was exclusively the law applicable at a particular place
and time, i.e. in a dogmatic sense.” The legal norm raised interest mainly with re-
gard to the way of formation, construction and the interrelationship of competence
among norms.® Therefore, the origin of the legal norm and its axiological basis were
not investigated. This leads to the conclusion that law is a self-existent value.”

The above position has, however, been questioned by arguing that the ‘letter of
the law; statutory law, is not a value in itself, and it is not the task of the legislator
to formulate a legal rule in such a way that the role of the body applying the law is
reduced to mechanical subsumption.® The key flaw of legal positivism in its classical
form was that it attributed value to the law itself. Consequently, it can be argued that
law is not free from morality, for it leads to relativism in the sphere of values and
fosters the view that everything remains relative. On the other hand, the liberation
of law from values, its relativisation, especially of economic law, will always give rise
to the temptation to instrumentalise it.

The concept of natural law that operated well before legal positivism is out-
side the visions of the positivist legal theory. The law of nature is a set of norms or

4 Thatis the way of argumentation of K. Dzialocha, Hierarchia norm konstytucyjnych i jej rola w rozstrzy-
ganiu kolizji norm, in: Charakter i struktura norm konstytucji, ed. J. Trzcinski, Warszawa 1997, p. 91.

5 S. Wronkowska, Spory o sposéb pojmowania prawa, in: A. Redelbach, S. Wronkowska, Z. Ziembinski,
Zarys teorii paristwa i prawa, Warszawa 1994, pp. 97-99.

6 H. Kelsen, Reine Rechtslehre. Einleitung in die rechtswissenschaftliche Problematik, Leipzig 1934, p. 77.

7 H. Kelsen, The Pure Theory of Law and Analytical Jurisprudence, Harvard Law Review, vol. 55, in:
M. Sobolewski, Podstawy teorii patistwa, Krakéw 1986, p. 68.

8 M. Zdyb, Publiczne prawo gospodarcze, Lublin 1995, p. 29. A similar opinion is presented by idem,
Publiczne prawo gospodarcze, Krakow 1998, p. 103.
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judgments that provide axiologically defined meaning to norms, and concern hu-
man conduct and behaviour also regulated by positive law. Absoluteness of norms
does not depend on the choice of a certain type of behaviour by man. Natural law
is an order distinct from positive law. Some people assume that natural law has an
overriding character over positive law and determines the content of positive law.
The norms of natural law apply independently of acts of state authority because
they are grounded in absolute evaluations and are, as it were, necessary norms.
Judgments and norms are characterised by immutability and stability, as they relate
to essential issues such as the world order, human nature or a particular commu-
nity. A basic claim for the concept of the law of nature, irrespective of whether one
considers God, nature or human dignity or the nature of society as its source, is
that the law exists objectively.” It is of the utmost importance that these absolute
values are the basis of the law in force.’ It must be emphasised that the juridical-
-natural area offers the possibility of searching for the values of law, including pub-
lic economic law.

Besides the main concepts of the essence of law in the stratum of its defini-
tion, including through axiology, other also important intermediate concepts have
emerged, i.e. primarily legal realism and legal hermeneutics, theories of argumen-
tation or legal rhetoric, as well as psychological theories of law but they are not the
most important ones in the scope under discussion.

When summarising the matter under consideration, hybrid concepts concern-
ing the understanding of legal theory cannot be ignored and not elaborated upon.
In this regard, special attention must be paid to Ronald Dworkin’s concept, which
is referred to as the neoliberal concept. According to this concept, law is saturat-
ed with values but does not take into account legal-natural assumptions in their
entirety. Rules are norms of conduct and they are binding because they have been
properly established. Furthermore, they establish goals that are outlined for given
collectivities. A value-oriented understanding of law is expressed through the con-
cept of law not only in the fact that in addition to rules, the law includes the princi-
ples which prescribe the implementation of defined goals through specific rulings
in specific cases. The law in the scope in question is an institutionalised social prac-
tice imbued with values, integrated and coherent. The adjudicator of a particular
case takes the system of norms of conduct, i.e. rules and principles, as coherent as

9 S. Wronkowska, Spory..., p. 106.
10 G.L. Seidler, H. Groszyk, J. Malarczyk, Wstep do teorii paristwa i prawa, Lublin 1991, p. 180.
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possible and adjudicates in such a way that the axiological integrity of the system is
preserved at the highest level."

Taking the abovementioned aspects into consideration, it should be stated that
there is a constant need to look for a pattern or model of creating values, which
appear as unshakeable foundations necessary for building a specific system of legal
norms, including the norms of public economic law for developing the institution
of freedom of economic activity. The concept of natural rights, as well as the partial
application of neo-liberal concepts, may be conducive to it. In my opinion, it would
be a mistake to present a concept according to which the freedom of economic
activity derives specifically from a particular system of axiological concepts of law.
After all, the justification for its validity derives from precisely mixed concepts.
Thus, individual freedom in the sphere of economic activity is legal and natural, but
the justification of its location in the provisions of constitutional rank indicates, in
a way, the neo-liberal pragmatism of the legislator, who, in my opinion, established
the goal for this freedom, which is a positive possibility for the economic system of
the state to undertake and carry out economic activity by subjects of law in the least
regulated manner possible.

2. Problems of the axiology of public economic law from the perspective
of freedom of economic activity

Public economic law is a branch of the Polish legal system covering issues of eco-
nomic activity and entities conducting economic activity. Constitutional economic
freedom determines the directions of regulation of public economic law. Basically,
it is the constitutional values that determine the socio-economic system of the state,
in which the position of the subjects of economic activity is defined by the regu-
lations determined by the constitutional freedom of entrepreneurship. All aspects
pertaining to public economic law possess some kind of value content, which re-
sults in the implementation of the said values into the specific regulations of public
economic law concerning the provisions on entrepreneurship, the relations among
entrepreneurs and the entrepreneur-state relationship. An economic system with-
out a constitutionally framed affirmation of economic freedom would be illusory,
without specific market mechanisms and legal institutions. Therefore, economic
freedom and all the freedoms related to it determine the way in which economic ac-

11 S. Wronkowska, Spory..., pp. 124-125.
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tivity is exercised. The meaning given to the freedom of economic activity in the
Constitution is primarily determined by its links to entrepreneurship and the situa-
tion of entrepreneurial subjects in the social market economy, which constitutes the
basis of Poland’s economic system. By its reference to and inseparable connection
with the social market economy, economic freedom thus becomes an element and
function of the social market economy. Together with all other values of the social
market economy, it also characterises the economic system of the state — it forms
the basis of the economic system of the Republic of Poland." It is beyond scholarly
dispute in the doctrine of public economic law to accord special significance to eco-
nomic freedom in a constitutional view of the situation of an individual: ‘it belongs
to values that are precious to the individual!”* The Constitutional Tribunal distin-
guishes the features of economic freedom, characterising it as the right, realised in
acts of will, to undertake and determine the object of economic activity, to conduct
it in the form chosen and to terminate it.!* Economic freedom is a value of a specific
nature. In fact, its source is the freedom of man,"® which is objective in nature and
independent of the will of public authorities. The association of economic freedom
with the freedom of man grants it the same expression of independence and ob-
jectivity that belongs to the freedom of the human person. It means that economic
freedom has not been created by any legislator. The legislator, using legal terminolo-
gy, merely confirms that economic freedom exists and is necessary for the proper
functioning of market mechanisms.'® Therefore, since the freedom of economic
activity derives from the freedom of man as a natural being, or derives from God,
then, in view of the dignity of the human person, it cannot be put in any other way
than as an undeniable value in itself, expressed in the provisions of constitutional
rank and ordinary laws.

Public economic law remaining within the circle of disciplines of a dogmatic
nature is also characterised by certain values, which constitute the basis of each
law framed in a system. Nevertheless, it has certain axiological distinctions that
shape and impact the overall axiological assessment of the legal system in the state.
In this respect, the axiological dimension of business legislation and issues related
to the interpretation of business law are of particular importance. Undoubtedly,

12 Judgment of the Constitutional Tribunal of 30 January 2001, K 17/00, OTK 2001, no. 1, item 4.

13 K. Wojtyczek, Horyzontalny wymiar praw cztowieka zagwarantowanych w Konstytucji RP, Kwartalnik
Prawa Prywatnego 1999, no. 2, p. 27.

14 Judgment of the Constitutional Tribunal of 29 April 2003, SK 24/02, OTK 2003, no. 4A, item 33.

15 K. Wojtyczek, Granice ingerencji ustawodawczej w sfere praw cztowieka w Konstytucji RP, Krakow
1999, p. 37.

16 Judgment of the Constitutional Tribunal of 14 June 2004, SK 21/03, OTK 2004, no. 6A, item 45.
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the institution of freedom of economic activity remains a key value for public eco-
nomic law."”” The Entrepreneurs Act should be mentioned in particular with regard
to ordinary laws in the field of the regulation of freedom of economic activity. The
preamble to this law, which emphasises the importance of freedom of econom-
ic activity, is indeed noteworthy. The preamble indicates that freedom of economic
activity was the determinant for the enactment of the said law, furthermore, that the
freedom in question should be protected and promoted given its contribution to
the development of the economy and the growth of social welfare. It must be clearly
emphasised that the freedom of economic activity already standardised in the pre-
amble to the Entrepreneurs Act ‘stems’ from the Constitution. It is an expression of
the constitutional value that the freedom of economic activity is. Thus, it does not
remain in isolation from the values expressed by the Constitution. It must therefore
express and elaborate the constitutional freedom in the ordinary law. Furthermore,
specific values bring tangible benefits. Indeed, public economic law doctrine argues
that the embedding of legal norms in values influences the content and modus ope-
randi of public authorities.'”® Thanks to accepted values, entities applying the law
act on the basis of fixed axiological assumptions.'’ Legal institutions, organisational
structures, forms of action of public administration are not axiologically indiffer-
ent, and a value-based element should be taken into account when shaping them.?
Thus, it can be concluded that the value of freedom of economic activity is of fun-
damental importance not only for the economic system of the state but also for the
entire legal system. Carrying a certain axiological load, it influences the axiology of
the entire system of law, constituting an essential part of it.

Therefore, following the issues raised on the question of values, since freedom
of economic activity is of fundamental importance for the legal system, and in par-
ticular for public economic law, the question of rules of law naturally arises. How-
ever, it is first necessary to distinguish them from the rules of law using methods
derived from neoliberal concepts of law. Principles differ from legal rules not only
in the basis of their validity but also in their internal structure. Rules take the form
of orders (prohibitions) of a definitive nature, setting out an obligation of behaviour

17 A similar opinion is presented by A. Powatowski, Wprowadzenie do aksjologii prawa gospodarcze-
go publicznego, in: Patistwo a przedsigbiorca. Aktualne wyzwania, eds. A. Borkowski, W. Malecki,
Wroclaw 2019, p. 228.

18 M. Zielinski, M. Ziembinski, Uzasadnienie twierdzeti, ocen i norm w prawoznawstwie, Warszawa 1988, p. 57.

19 J. Zimmermann, Aksjomaty prawa administracyjnego, Warszawa 2013, p. 43.

20 K. Strzyczkowski, Uwagi o zadaniach nauki o prawnych formach dziatania administracji gospodarczej,
in: Instrumenty i formy prawne dziatania administracji gospodarczej, eds. B. Popowska, K. Kokocirska,
Poznan 2009, p. 35.
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in such a way that only its complete fulfilment allows the action (omission) of the
addressee to be qualified as lawful. In this view, the category of partial fulfilment of
a rule creates an expression that is contradictory, as the act of fulfilling the rule is
either complete or there is no rule at all. Principles of law, on the other hand, while
protecting certain rights of an individual, impose obligations to achieve certain
states of affairs only to the extent that they do not upset the relevant equilibrium
of the system or a part of it, in particular, by encroaching on the rights of others or
by unjustifiably drawing on the public good.?! Principles can also be seen as opti-
misation precepts of an idealistic nature. Of course, they are a type of legal norms
but they have a separate status in relation to the so-called norm-rules. The differ-
entiating element in this respect is the category of obligation. Principles formulate
precepts to achieve certain states of affairs, while their implementation is guided by
a kind of meta-directive - an obligation to generate the indicated effect to such an
extent as the factual and legal possibility allows.?

One should agree with the view that if a value of a certain type is recognised by
the legislator as a necessary element of the legal order, he will incorporate a direc-
tive statement into the legal system in such a formulation that the entity applying
the law will read it as a rule of conduct. In the system of law, principles are the
normative form of values and are used to introduce certain values into the system
of law and not types of behaviour or certain states of affairs that are the subject of
an obligation. Admittedly, the degree of generality of the obligation determined by
the principles belongs to the catalogue of prognostic features differentiating the or-
dinary norms from the fundamental norms but this generality does not result from
an explicit intention of the legislator to cover a relatively wide range of future situ-
ations by means of a precept or prohibition. The use of such names is determined
by the order of the language of axiology, i.e. the field into which the legislator enters
when reaching for statements about the status of principles.”

Moreover, in the above perspective, freedom of economic activity as a value turns
out to be a principle of law derived from the Constitution and the Entrepreneurs
Act introduced into these legal acts by means of directive statements expressed
in the content of legal norms, and recorded through grammatical expressions in
the form of legal provisions. In constitutional terms, it is the principle of freedom
of economic activity. Article 20 of the Constitution in force defines the economic

2l M. Kordela, Zasady prawa jako normatywna posta¢ wartosci, Ruch Ekonomiczny, Prawniczy
i Socjologiczny 2006, vol. 68, no. 1, pp. 39-40.

22 L. Morawski, Zasady prawne - komentarz krytyczny, in: Studia z filozofii prawa, ed. ]. Stelmach,
Krakéw 2001, p. 71.

2 T. Gizbert-Studnicki, A. Grabowski, Normy programowe w konstytucji, in: Charakter i struktura. .., p. 100.
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system of the Republic of Poland as a synthesis of the so-called welfare state and the
free market.”* Such a symbiosis is based on one of the pillars defined as freedom of
economic activity. Therefore, as it was mentioned above, the freedom of economic
activity is one of the principles of the economic system of the Republic of Poland.
Thus, it is a systemic principle regulated by the Constitution of the Republic of Po-
land.” At the same time, it is worth noting that the freedom of economic activity
is a legal norm, in the content of which the word ‘principle’ does not appear. How-
ever, due to its content and its designated function, it may be treated as a principle,
anorm of a special kind in relation to other norms of the Constitution.? Its location
in Chapter I of the Constitution of the Republic of Poland, entitled “The Republic;,
makes it necessary to perceive it as a systemic principle, i.e. as a constitutional prin-
ciple of law.*” It should also be noted that the freedom of economic activity, on the
one hand, constitutes a constitutional systemic principle, and on the other hand,
has the character of a public subjective right.?®

Taking into account the regulations of the Entrepreneurs Act, the content of
the subjective right is the right to freely undertake, perform and terminate busi-
ness activity. Thus, this right encompasses the sphere of free economic activity, free
from state interference,” apart from the exceptions indicated in Article 22 of the

24 L. Bielecki, J. Stelmasiak, Zasada wolnosci gospodarczej. Zagadnienia podstawowe, in: Granice wolnosci
gospodarczej w systemie spotecznej gospodarki rynkowej. Ksiega jubileuszowa z okazji 40-lecia pracy
naukowej prof. dr. hab. Jana Grabowskiego, Katowice 2004, pp. 278-286 and L. Bielecki, Zasada
wolnosci gospodarczej w okresie transformacji ustrojowej w Polsce, Studia Iuridica Lubliniensia 2003,
vol. 1, pp. 61 ff.

25 L. Bielecki, P. Ruczkowski, Koncesja w prawie lotniczym. Zagadnienia administracyjnoprawne, Kielce
2010, p. 25. A similar view is held by A. Bier¢, Sytuacja prawna przedsigbiorcy. Zagadnienia wybrane,
Studia Prawnicze 1998, no. 3, p. 7, as well as by C. Kosikowski, Prawo gospodarcze publiczne, Warszawa
1995, p. 245.

26 J. Kucinski, W.J. Wolpiuk, in: Zasady ustroju III Rzeczypospolitej Polskiej, ed. D. Dudek, Warszawa
2009, p. 139.

27 M. Florianczyk, Wolnos¢ gospodarcza a konkurencja, in: Konstytucyjna zasada wolnosci gospodarczej,
eds. W. Szwajdler, H. Nowicki, Torun 2009, p. 70. Similarly K. Zaradkiewicz, Komentarz do art. 20
Konstytucji, in: Konstytucja RP, vol. 1. Komentarz do art. 1-86, eds. M. Safjan, L. Bosek, Warszawa
2015, p. 522, cited after: I. Gradzka, Wolnos¢ gospodarcza jako zasada ustrojowa i prawo podmiotowe,
in: Dziatalnos¢ gospodarcza w dobie przemian. Aspekty prawne, ekonomiczne i etyczne, eds. A. Szyszka,
R. Frey, Kielce 2018, pp. 160-162. Similar views are represented by C. Kosikowski, Wolnos¢ gospodarcza
w prawie polskim, Warszawa 1995, pp. 43-44 and P. Wrzesniewski, Ustawa o swobodzie dziatalnosci
gospodarczej. Komentarz, Warszawa 2010, p. 37.

28 A, Zurawik, Zasada wolnosci dziatalnosci gospodarczej i jej ogramiczenia, in: System Prawa
Administracyjnego, vol. 8A. Publiczne prawo gospodarcze, eds. R. Hauser, Z. Niewiadomski, A. Wrébel,
Warszawa 2013, p. 449.

29 C. Banasinski, Konstytucyjne podstawy ustroju gospodarczego, in: Prawo gospodarcze. Zagadnienia
administracyjnoprawne, eds. H. Gronkiewicz-Waltz, M. Wierzbowski, Warszawa 2017, p. 75.
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Constitution of the Republic of Poland, which limit the said principle according
to the criteria indicated in Article 31 (3) of the Constitution. The subject of the
principle of economic freedom is in any case a person,*® and sometimes an organi-
sational unit created by him or her, if he or she carries out economic activity falling
within the concept of economic freedom.” It should be emphasised that economic
freedom is not absolute, as it is subject, as communicated above, to limitations, also
in terms of its subjectivity. The limitations in this respect consist, firstly, in allowing
only entities with a legally required organisational and legal form to undertake and
carry out certain economic activities, or, secondly, in excluding the possibility for
certain categories of entities to carry out economic activities.””

Taking the above mentioned facts into consideration, it should be stated that
undoubtedly, public economic law is a set of norms concerning the entrepreneur-
ship in a general sense, which is guided by values taking their origin in the Consti-
tution of the Republic of Poland. One of the most important values in this respect,
if not the most important one, is the freedom of economic activity, on the one hand
as a constitutional principle and on the other hand as a principle of an ordinary law,
the Entrepreneurs Act.

Conclusions

The result of the conducted analysis of the functioning of the freedom of economic
activity in the sphere of values and principles allows us to formulate certain con-
clusions.

Undoubtedly, situating economic freedom in the provisions of the constitution-
al rank and then in the provisions of the ordinary law known as the Business Con-
stitution, in the light of the research carried out, leads one to claim that the nature
of freedom of economic activity is that of a value-norm-principle one.

The freedom of economic activity bears the name of a legal institution that has
such a momentous axiological significance that, in my opinion, intrinsically fulfils
the definition of values as something that is regarded as important and valuable for
a human being and a society and is worthy of being desired and associated with

30 J. Ablewicz, Istota wolnosci gospodarczej w ujeciu filozoficznoprawnym, Warszawa 2014, p. 102.

31 R. Biskup, Wolnos¢ gospodarcza w wymiarze podmiotowym, Lublin 2011, pp. 231-233.

32 E.Komierzynska-Orlinska, Ustawa Prawo przedsiebiorcow, Rozdziat 1, Przepisy ogélne, in: Konstytucja
biznesu. Komentarz, ed. M. Wierzbowski, Warszawa 2019, p. 43. This was also confirmed by the Con-
stitutional Tribunal in its Ruling of 7 May 2011, K 19/00, LEX no. 48035.
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certain positive experiences. Values represent some of the most essential elements in
the functioning of human beings in their lives and in the life of the society. Material
and spiritual values can be mentioned as the most important ones in this respect.
They give meaning to human life and guide human behaviour. Economic freedom
is contained in the value of human self-development, including entrepreneurship.
It is an absolutely fundamental principle for the economic system of the state, from
a legal and economic point of view. At this level, it is therefore impossible to deny
the value of entrepreneurial freedom, which allows the social market economy to
function. Without the aforementioned value, the social market economy would be
a dead letter. Furthermore, the freedom of economic activity is a legal value in axi-
ological terms, and thus enshrined in law through a legal norm from which a legal
provision is derived. Only the most important issues in social life have such a high
axiological-legal status. The position of economic freedom is also strengthened by
the fact that it is situated in the Constitution of the Republic of Poland, which also
proves that it is a derivative of human freedom and undoubtedly also belongs to the
so-called constitutional freedoms. In general, ‘economic freedom’ has been recog-
nised as a legally protected good and, which is particularly important, as a human
right.*

The freedom of economic activity is also a rule of conduct, reconstructed from
the provisions of law, indicating to whom and under what circumstances a specific
behaviour is permitted. In the scope in question, norms-rules and norms-princi-
ples can be distinguished. The first of them are norms-rules, determining prohibi-
tions or orders that govern a specific type of behaviour, and norms-rules containing
a model of behaviour, with which each action can be compared and determined
as to whether it corresponds or contradicts the presented model. The second type
of norms that make up the system of statute law are norms-principles that pre-
scribe the realisation of the state of affairs, often generally defined.”* The freedom
of economic activity as a general norm of conduct defines its addressee, indicating
the common characteristics of a certain social group, for example, those engaged
in economic activity. In addition, it is abstract in nature, as it establishes a specif-
ic content, for example, with regard to undertaking, exercising and terminating
a business activity.

What is more, the freedom of economic activity has a character of a legal princi-
ple, primarily in a directive sense, as it is explicitly stated in the legal text. The manner

33 J. Reszczynski, O pojeciu wolnosci gospodarczej w ekonomii i naukach prawnych, Studia Ekonomiczne.
Gospodarka — Spoteczenstwo - Srodowisko 2018, no. 1, p. 8.

34 M. Stugocka, Wolnos¢ dziatalnosci gospodarczej jako norma - zasada, in: Acta Erasmiana, vol. 3. Prace
prawnicze, eds. M. Sadowski, P. Szymaniec, Wroclaw 2012, p. 135.
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and place in which the indicated freedom is included in the Constitution and in or-
dinary law determines the essence of its meaning. It has been constituted as one of
the basic pillars of the economic system of the state and is a constitutional principle.
The content of Article 233 (3) of the Constitution of the Republic of Poland allows
the derivation of the thesis that the freedom of economic activity should not only
be perceived as a constitutional principle, but also as a fundamental freedom of
a person and a citizen. It is not accidental that the doctrine of law sees the features
of a subjective right in this freedom.” The view expressed by A. Bier¢, according
to whom the freedom of economic activity is doubly conditioned, deserves to be
approved. On the one hand, it undoubtedly has the character of a principle of the
economic system (within the framework of the social market economy idea) and,
on the other hand, it has the features of a public subjective right, constituting an
element of freedom of choice and the freedom of exercising a profession.* Conse-
quently, economic freedom is also determined by the provisions of Articles 65 (1)
and 31 (3) and Articles 77-81 of the Constitution of the Republic of Poland, i.e.
the guarantors of freedoms, human and civil rights. By contrast, the content of the
subjective right is to entitle every citizen to take up and conduct business activity.
Thus, on the one hand, the state authority protects a certain sphere of the possi-
bilities of an individual against its interference and restrictions, while on the other
hand, it narrows the scope of the state’s decisions. In this way, the role of the state
is reduced to verifying only whether the entrepreneur has complied with the con-
ditions laid down by law in this respect.”

In conclusion, it should be stated that the freedom of economic activity has
an extremely important significance in the sphere of legal values of constitutional
nature and of ordinary laws, expressed in a normative manner in these legal acts,
at the same time constituting a legal principle. Thus, it constitutes a complete ex-
pression of the functioning and validity of a legal institution equipped with an ax-
iological, normative element and as a rule of conduct characteristic of the system
of law and, in particular, of the system of public economic law.

Translated by Monika Zielitiska

35 M. Magdziarczyk, Wolnos¢ dziatalnosci gospodarczej - od idei do zasady ustrojowej, Studia Ekonomi-
czne. Zeszyty Naukowe Uniwersytetu Ekonomicznego w Katowicach 2018, no. 349, p. 139. Similarly
K. Zapolska, Ewolucja podstaw normatywnych wolnosci gospodarczej w Polsce w XX wieku, Miscel-
lanea Historico-Iuridica, vol. 18, no. 2, pp. 278-281.

36 A. Bier¢, Sytuacja prawna przedsigbiorcy..., p. 7; L. Bielecki, Zasada wolnosci gospodarczej..., p. 65.

37 A. Bier¢, Sytuacja prawna przedsigbiorcy..., p. 7.
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Summary: The decisions of the President of the OCCP in antitrust cases usually resolve the dilemma as to
which (constitutional) value should be given priority: economic freedom or fair competition. The purpose of
the present article is to examine what considerations and factors guide the President of the OCCP when there
is a conflict between the values indicated and what decisions and of what content can potentially be made.
The present paper focuses on the proceedings in cases of restrictive practices and approvals for mergers and
acqiusitions of entrepreneurs. The study has indicated the reasons why the President of the OCCP, at the ex-
pense of competition protection, allows the existence of agreements between entrepreneurs or approvals of
the concentration of entrepreneurs. The research has used the dogmatic legal and formal-legal method, based
on the Polish law and EU law; in addition, the content of existing decisions of the President of the OCCP has
been analysed.

Key words: business mergers and acgiusitions, competition authority, concentration approval, economic freedom

Streszczenie: Decyzje Prezesa Urzedu Ochrony Konkurencji i Konsumentéw w sprawach antymonopolowych
rozwiazujg zazwyczaj dylemat, ktérej wartosci (konstytucyjnej) nada¢ priorytet: wolnosci gospodarczej czy
uczciwej konkurencji. Celem artykutu jest zbadanie, jakimi przestankami i czynnikami kieruje sie Prezes UOKiK
w przypadku konfliktu pomiedzy wskazanymi wartosciami i decyzje jakiej tresci moga by¢ potencjalnie podej-
mowane. Uwzgledniono przede wszystkim postepowania w sprawach praktyk ograniczajacych konkurencje
oraz zgdd na koncentracje przedsiebiorcdw. Wskazano przyczyny, dla ktérych Prezes UOKIK, kosztem ochrony
konkurencji, pozwala na istnienie porozumier pomiedzy przedsiebiorcami albo wyraza zgode na koncentra-
cje przedsiebiorcow. W badaniach wykorzystano metode dogmatyczno-prawnga i formalno-prawna, bazujac
na prawie polskim i prawie Unii Europejskiej; uzupetniajgco zas analizowano tresc¢ istniejacych decyzji Prezesa
UOKIK.

Stowa kluczowe: koncentracje przedsiebiorcédw, urzad ochrony konkurencji, zgoda na koncentracje, wolnos¢
gospodarcza

Pestome: PelueHus npefcefatens YnpasneHvsi No 3alyTe KOHKYpPeHUMM U 3awmTte npas noTtpebuTenei
Pecny6bnuku Monbwa (UOKiK) B aHTUMOHOMOMbHBIX fenax OOblYHO pa3peLialoT AWfeMMy O TOM, Kakom
(KOHCTUTYLIMOHHO) LIeHHOCTW OTAATb MpeanouTeHne: cBobofe NpeAnprHNMATENbCKON AeATeNbHOCTU Un
06POCOBECTHON KOHKYpeHLuK. Llenb faHHOW CTaTby — pacCMOTPETb, KaKMMM NMPeanocbiikami 1 daktopamu
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pykoBoacTeyetcs npeacepatens UOKIK, Koraa Bo3HMKaeT KOHGNMKT MEXAY YKa3aHHbIMU LLEHHOCTAMU, U Kakne
peLleHua NoTeHLManbHO MOryT ObiTb MPYHATLL. OCHOBHOE BHUMaHWe yAenaeTca Npou3BOACTBaM Mo Aenam
O COrnaLleHnAX, OrpaHNYMBAIOLLNX KOHKYPEHLMIO, @ TaKkXe MO peLleHUAM O COrnacin Ha SKOHOMMYECKYIO
KOHUeHTpauuto. bbiny ykasaHbl npuurHbl, No kotopbiM npegcepatens UOKIK, B yulep6 3awwyTe KOHKypeHuuu,
[IOMNYCKaeT CyLlecTBOBaHMWe CornalleHunii Mexay npeAnpuHNMaTeNaMU UV JaeT cornacie Ha SKOHOMUYECKYo
KOHLeHTpauuo. B unccnepoBaHMM MCNonb3oBanvcb [OrMaTvKo-NpaBoBovi 1 GpopManbHO-IOPUANYECKNI
MeTOfibl, OCHOBbIBAACb Ha MOJIbCKOM 3akoHOAaTeNbCTBE M 3aKOHOAATeNbCTBE EBpOMeickoro cotosa; Takke
6b1710 NPOaHaNM3MPOBaAHO coflepKaHue CyLLeCcTBYIOLLMX NocTaHoBNeHM npefceaatens UOKIK.

KnioueBble cfoBa: 3KOHOMMYECKas KOHLEHTpauus, YnpaBneHMe Mo 3alute KOHKYPeHUMW, cornacve Ha
3KOHOMUYECKYI0 KOHLIEHTPaLMIo, cBo6oAa NpeAnprHUMATENbCKOW AeATENbHOCTY

Pesiome: PieHHsA [010BY YNpaBniHHA 3 NTaHb 3aXMCTY KOHKYPEHLii Ta NpaB CNOXMBaYiB y aHTUMOHOMOMbHYX
crpaBax 3a3BUYaii BMPILLYIOTb AWNeMy, AKiA (KOHCTWUTYLiMHIN) WiHHOCTI BigAaTM npiopuTteT: eKOHOMIUHil
cBOGOAI UM YecHin KOHKypeHLii. MeTolo CTaTTi € JOCNIAUTY, AKUMU NepesyMOBaMU Ta YUMHHVKAMN KepPYETbCA
lonoBa YOKIK y pa3i KoHOIKTY MiXK BKa3aHVMM LIHHOCTAIMY Ta Ki PilleHHsA NOTEHLiIHO MOXYTb Oy TV MPUIAHATI.
Hacamnepep, 6panuca fo yBarv NpoBafXeHHA y cnpasax npo Ail AKi 06MeXyoTb KOHLEHTpaLilo Ta J03BONIB
Ha KOHLIeHTpaLjlo nignpuemuis. 3a3HaueHo npuuunHy, 3 Akux fonosa YOKIK Ha Koy 3axmcTy KOHKYpeHLil
[OMyCKa€E HasBHICTb yrof MixX nmignpuemuamy abo Aae 3rofy Ha KOHLUEHTpaLilo nignpuemuiB. Y AoCnigKeHHi
BUKOPWCTAHO JOrMaTUYHO-NPaBoBUiA Ta GOPManbHO-IOPUANYHNI METOAU, 30CEPEPKYIOUNC Ha MOSIbCbKOMY
npasi Ta npasi €Bponericbkoro Coto3y; fOAATKOBO NPOaHani3oBaHO 3MICT YMHHMX pileHb fonosm YOKIK.
KniouoBi cnoBa: KOHUEHTpaLif MignprEMLIB, YNpPaBiiHHA 3axXUCTy KOHKypeHLii, 3roga Ha KOHLeHTpauiio,
eKOHOMiYHa cBobofa

Introduction

When defining the basis of the economic system (Article 20), the Constitution of
the Republic of Poland of 2 April 1997, indicates, among other things, economic
freedom as one of its elements. In turn, Article 9 of the Act — the Entrepreneurs
Act' demands that entrepreneurs, while performing business activities, do so ‘in
observance of the principles of fair competition, and with respect for good manners
and legitimate interests of other entrepreneurs. The essence of competition is the
rivalry between independent entities in order to gain an advantage permitting max-
imum economic benefit, as a rule, by freely chosen means, consistent with the law.”
Thus, economic freedom as a subjective right reaches its limits where the freedoms
of other entitled persons are realised.

Economic freedom manifests itself not only in the opportunity for an unfettered
decision concerning the fact of undertaking (or not) economic activity; the scope
(including territorial), its subject matter and the absence of possible administrative

1 The Act of 6 March 2018 - Entrepreneurs Act, Journal of Laws [Dziennik Ustaw] 2021 item 162 as
amended.

2 K. Kohutek, M. Sieradzka, Ustawa o ochronie konkurencji i konsumentéw. Komentarz, Warszawa 2008,
p- 45.
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restrictions on its undertaking and conduct (such as the requirement to obtain
licences, permits). Economic freedom is also the exercise of freedom of contract
(concluded on many levels — with suppliers and customers, with competitors, with
consumers’) and freedom to choose an organisational and legal form in which
business activities will be conducted. In addition, economic freedom becomes a re-
ality through the freedom to set prices in such a way as to gain an advantage over
rivals in the market game. Economic freedom is also the freedom to form coali-
tions, to cooperate, to make alliances and agreements. The implementation of most
of the said formulas is subject to evaluation by competition authorities. In turn,
a restriction of freedom can only occur due to an important public interest, such as
security, public order, freedoms and rights of others (Article 31), and be a solution
that is proportional to the protected good.* In the same way, the public interest
justifying the restriction of constitutional economic freedom should be seen in the
maintenance of free, equal and fair competition as a right of entrepreneurs and the
flywheel of economic growth as well as the contribution of competition between
entrepreneurs to the welfare of citizens (consumers). The essence and content of
freedom of economic activity as a constitutional freedom has received considera-
ble attention in both the constitutional law literature® and the literature on public
economic law;® in contrast to the very conflict that may arise between economic
freedom and the protection of competition understood as a right of entrepreneurs.

3 M. Lolik, Kilka uwag o zasadzie swobody umoéw w swietle zasad ogolnych prawa unijnego, Europejski
Przeglad Sadowy 2022, no. 3, pp. 15-22.

4 P. Tuleja, Komentarz do art. 31, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, ed. P. Tuleja,
2021 [LEX database]; L. Garlicki, M. Zubik, Konstytucja Rzeczypospolitej Polskiej. Komentarz, vol. 2,
2nd ed. [LEX database]; K. Strzyczkowski, Wolnos¢ gospodarcza w Swietle konstytucji gospodarczej RP,
Studia Prawnoustrojowe 2011, no. 14.

5 Inter alia: K. Stepniak, Wolnos¢ gospodarcza i jej gwarancje konstytucyjne, Studia Prawnicze i Admi-
nistracyjne 2018, no. 23 (1), pp. 19-23; A. Rytel-Warzocha, Wolnos¢ dziatalnosci gospodarczej w swie-
tle orzecznictwa polskiego Trybunatu Konstytucyjnego, Gdanskie Studia Prawnicze 2017, vol. 37,
pp. 155-166; J. Ciapala, Konstytucyjna wolnos¢ dziatalnosci gospodarczej w Rzeczypospolitej Pol-
skiej, Szczecin 2009; K. Klecha, Wolnos¢ dziatalnosci gospodarczej w Konstytucji RP, Warszawa 2009;
A. Wilczynska, Interes publiczny w prawie stanowionym i orzecznictwie Trybunatu Konstytucyjnego,
Przeglad Prawa Handlowego 2009, no. 6, pp. 48-55.

6 E.g: P. Adamczewski, in: Prawo konkurencji - 25 lat. Pierwszy Polski Kongres Prawa Konkurencji,
Stosowanie prawa konkurencji na rynkach regulowanych - udzial parnistwa w gospodarce a ochrona
konkurencji, ed. T. Skoczny, Warszawa 2015; J. Ciechanowicz-McLean, Konstytucyjna zasada wol-
nosci gospodarczej a ochrona $rodowiska, Gdanskie Studia Prawnicze 2014, vol. 31, pp. 99-108;
A. Powalowski, Spoleczna gospodarka rynkowa w prawie polskim, Gdanskie Studia Prawnicze 2017,
vol. 37, pp. 51-62; M. Szydlo, Wolnos¢ dziatalnosci gospodarczej jako prawo podstawowe, Bydgoszcz—
Wroctaw 2011; A. Zurawik, Klauzula interesu publicznego w prawie gospodarczym krajowym i unij-
nym, Europejski Przeglad Sadowy 2012, no. 12, pp. 24-30.
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Therefore, the present article focuses on the dilemmas faced by the President of
the Office of Competition and Consumer Protection (OCCP) when conducting
antitrust proceedings.

The basis for a resolution in favour of one of these values should be included in
legal acts of statutory rank. Meanwhile, these restrictions sometimes derive from
executive regulations or even soft law documents, which can be considered an un-
desirable phenomenon.

In antitrust proceedings, the President of the OCCP actually seeks a balance
between implementing economic freedom as a constitutional value and contribut-
ing to the maintenance of free, equal and fair competition by entrepreneurs, in the
public interest. In particular, it applies to the effects of restrictive agreements used
by entrepreneurs (such as overpricing, market sharing, rationing of supply, squeez-
ing competitors out of the market) and concentration of entrepreneurs. Thus, the
right of entrepreneurs and the public interest; economic freedom and fair, equal
competition; fair competition and public interest stand in opposition to one an-
other, while the scales of gravity do not always tilt in the same direction, which is
particularly evident in the content of the decisions of the President of the OCCP
issued in antitrust cases, when the public interest once becomes a reason to prohibit
a concentration, at other times it becomes a reason to grant permission, despite the
violation of competition.

1. Decisions on practices limiting competition

The prohibition against agreements between entrepreneurs, introduced to protect
the public interest, is generally a more highly placed value than the right to carry
out business activities in a free manner and the freedom to enter into contracts.
Nevertheless, the legally established exceptions to the categorically negative assess-
ment of agreements between entrepreneurs mean that the President of the OCCP
is often faced with the dilemma as to which statutory value — economic freedom or
fair competition - should be given priority. In addition, he should consider which
agreements are able to pose a real threat to competition.”

The rule of reason derived from American law allows for certain categories of
agreements, despite their negative effects on competition. The European law, in

7 Ustawa o ochronie konkurencji i konsumentow. Komentarz, ed. T. Skoczny, Warszawa 2014, p. 336;
K. Kohutek, M. Sieradzka, Ustawa o ochronie..., p. 311.
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turn, provides for three types of exceptions to the ban on agreements, followed by
the Polish law. These are the so-called ‘de minimis agreements, agreements regard-
ed as compatible with competition under one of the block exemptions, and individ-
ually assessed agreements deemed permissible.

The EU Notice de minimis agreements® is a guideline on how to reconcile at-
tempts to gain market advantage with methods regarded as fair with regard to com-
petitors and consumers. It provides a non-binding benchmark on which the EU
member states should rely. While the Notice as a soft law act is not binding on
national authorities, in resolving the conflict between economic freedom and fair
competition, national authorities should be inspired by it, if only on the basis of
the general principle of loyal cooperation resulting from the TFEU (Treaty on the
Functioning of the European Union). The Polish legislator acknowledges that due
to the small scale of their impact, de minimis agreements are not able to restrict
competition in a noticeable way. Thus, the legislator assumes that there is no con-
flict between economic freedom (freedom to contract) and fair competition. For the
domestic market, unimportance limits of 5% and 10% of the share in the relevant
market have been adopted (Article 7 of the Office of Competition and Consumer
Protection),” for participants in horizontal and vertical agreements, respectively.
One has to agree with the view,' that increasing the entrepreneurial freedom of
action, including the creation of alliances and groups by small and medium-sized
entrepreneurs, would contribute to competition rather than be detrimental to it, as
it would create a counterbalance to the already existing players in a given market.
The framework in which entrepreneurs have to operate reduces their chances of
stabilising their position in the market while implementing innovations."!

In addition, looking for a compromise between the freedom to create agree-
ments and the protection of competition touches the issue of entrepreneurs’ inten-
tions. The EC notice assumes that no exemption is possible for any agreement if its

8 Notice on agreements of minor importance which do not appreciably restrict competition under Ar-
ticle 101 (1) of the Treaty on the Functioning of the European Union (De Minimis Notice), O] C 291,
30.08.2014, p. 1. K. Wiese, Porozumienia o antykonkurencyjnym celu w nowym zawiadomieniu de
minimis, Monitor Prawniczy 2015, no. 16, p. 865; P. Podrecki, in: System Prawa Prywatnego, vol. 15.
Prawo konkurencji, ed. M. Kepinski, Warszawa 2013, p. 825.

9 The Act of 16 February 2007 on competition and consumer protection, consolidated text: Journal of
Laws 2021 item 275 as amended.

10 A, Stawicki, Gdzie jestesmy i dokgd zmierzamy? Refleksje wokét mozliwych kierunkéw zmian przepisow
polskiego prawa konkurencji, Internetowy Kwartalnik Antymonopolowy i Regulacyjny 2021, no. 5
(10), p. 51.

11 R. Molski, Prawo antymonopolowe a polityka wspierania rozwoju matych i srednich przedsigbiorcéw,
Acta Universitatis Wratislaviensis no. 3977. Prawo 2019, no. 329, pp. 372, 376.
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purpose is (and not merely the effect, however unintentional) to restrict or infringe
competition. The perceptibility of the effects is presumed in the cases in question,
regardless of the size of the relevant market shares of the participants in such an
agreement. The indicated point of view, included in the notice, is the fruit of, among
other things, the Court’s (preliminary) ruling)'* of 13 December 2012 in the EXPE-
DIA case, in which it was pointed out that it was not the market share thresholds
held, that ultimately determined whether competition was actually affected or in-
fringed, but the purpose of the action and the actual impact of the agreements on
the relevant market, and that, as an agreement restricting competition by virtue of
its purpose, it was automatically deemed to be noticeable for competition."” The
entrepreneurs freedom to decide whether and to what extent they may enter into
alliances is therefore subject to automatic narrowing due to the purpose of the ac-
tions taken. If, on the other hand, the anticompetitive effects are unavoidable then
it must be assumed that the restriction of competition was intentional.

Meanwhile, Article 7 of the Competition and Consumer Protection Act does
not add the abovementioned proviso and allows, ruling in favour of economic free-
dom, to consider as permissible even those agreements whose objective was the re-
striction of competition, as long as the size of the agreements remained trivial."* In
the context of weighing values, it does not seem to be an appropriate approach. On
the other hand, the dilemma of whether to give primacy to freedom of economic
activity or fair competition is resolved by the legislator in favour of protecting free,
equal and fair competition by stipulating that agreements (even of the smallest size)
do not enjoy the privilege of admissibility if they constitute a price cartel, a quota
cartel, establish market sharing or constitute a procurement agreement. It is thus
acknowledged that the said agreements intrinsically distort competition, without
having to examine the factual and economic impact of such agreements on the
market.”

The law (in Article 8 of the OCCP), modelling itself on Article 101 (3) of the
TFEU (Treaty on the Functioning of the European Union), also permits agreements
that simultaneously: a) contribute to the improvement of production, distribution

12 The Ruling of the Court (Second Chamber) of 13 December 2012, EXPEDIA Inc. v. Autorité de la
concurrence et Others, C-226/11, ECLI:EU:C:2012:795, p. 6.

13 J. Polanski, O ramach analitycznych przy badaniu naruszen ,,ze wzgledu na cel”, Internetowy Kwartal-
nik Antymonopolowy i Regulacyjny 2019, no. 4 (8), p. 122.

14 D. Kostecka-Jurczyk, Zastosowanie art. 101 ust. 1 TFUE przez krajowe organy antymonopolowe w sytu-
acji, gdy porozumienie ograniczajgce konkurencje spetnia kryteria de minimis, a konkurencja zostaje
w znacznym stopniu ograniczona - glosa do orzeczenia z dnia 13 grudnia 2012 r. w sprawie C-226/11
Expedia, Acta Universitatis Wratislaviensis no. 3614. Prawo 2015, no. 317, p. 212.

15 K. Kohutek, M. Sieradzka, Ustawa o ochronie..., pp. 303-304.
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of goods, or to technical or economic progress; b) ensure that the buyer or user
receives a fair share of the benefits arising from the agreements; furthermore, c) do
not impose restrictions on the entrepreneurs concerned that are not necessary to
achieve those objectives; and d) do not create opportunities for those entrepreneurs
to eliminate competition in the relevant market for a substantial part of certain
goods. Meeting the above-mentioned premises may constitute a basis for the in-
troduction of general, generic exemptions from the prohibition (established by the
Council of Ministers), as well as individual exemptions issued on the basis of each
assessment of the facts by the President of the OCCP, in anti-trust proceedings.

The legislator, by making a derogation to the prohibition of agreements, by es-
tablishing such forms of them that benefit from block exemptions again, does not
so much tip the scales towards economic freedom, at the expense of protecting
competition, as it does for the benefit of consumers. Block exemptions, established
by regulations of the Council of Ministers'® indicate those types of agreements (in-
cluding those divided into vertical and horizontal) and their subject matter whose
existence may not interfere with fair competition in the relevant market. However,
due to their preventive effect, the provisions of the Regulations limit the freedom
of contractors by listing which clauses may constitute the content of an agreement,
which may not, and for how long such agreements may be concluded. Thus, the
content of the regulations directly affects the freedom of contracting and the for-
mation of mutual rights and obligations of entrepreneurs, with a view to striking
a balance between the freedom of entrepreneurs and the protection of fair, free and
equal competition. The primary value emerging victorious from this dispute is the
interests of consumers.

The fulfilment of all four conditions referred to in Article 8 (1) of the OCCP,
implies greater freedom of action for entrepreneurs, despite the concomitant and
undisputed harm to competition. The responsibility of proving the circumstances,
of course, rests with the entrepreneurs, and it is up to the antitrust authority to
assess which value — competition or freedom of economic activity — should prevail
in a given situation. Entrepreneurs should demonstrate that the proportions of the
benefits and negative effects resulting from the existence of the agreement argue in

16 Including those on specialisation agreements, technology transfer, research and innovation, car ser-
vicing. These are often modelled on EU normative acts similar in content such as the Commission
Regulation (EU) No. 330/2010 of 20 April 2010 on the application of Article 101 (3) of the Treaty on
the Functioning of the European Union to categories of vertical agreements and concerted practices,
OJ L 102, 23.04.2010, p. 1 or Commission Regulation (EU) No. 461/2010 of 27 May 2010 on the ap-
plication of Article 101 (3) of the Treaty on the Functioning of the European Union to categories of
vertical agreements and concerted practices in the motor vehicle sector, OJ L 129, 28.05.2010, p. 52.
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favour of the fact that it is the freedom of economic activity and the instruments for
gaining a competitive advantage that should prevail.

One of the echoing decisions of the President of the OCCP permitting the
agreement individually is the Decision on the case of the Pieniny Raftsmen. In the
said case - in spite of the evident violation of the principle of competition - and
despite the fact that the exception of Article 8 of the OCCP does not apply to price
agreements, the President of the OCCP did not prohibit the agreement."” Basing
only on an analysis of effects, the President of the Office decided that the agree-
ment adopted by the Association of the Pieniny Raftsmen on the Dunajec River in
Sromowce Nizne in the form of a resolution of the general meeting, determining,
among other things, the prices and the place of provision of the tourist service of
rafting on the Dunajec River, fulfilled the premise referred to in Article 8 (1) (1)
of the OCCP. In the opinion of the President of the Office of Competition and Con-
sumer Protection, the joint determination of prices and terms of service contributes
to the provision of services in a more efficient manner and thus results in improved
distribution of the indicated services. Moreover, the benefits of standardised prices
have been passed on to consumers, not forced to engage in individual negotiations
with rafters and possibly pay an inflated price.'

Continuing the same topic area, the issue of an alleged price cartel in the activi-
ties of the Circle of Sudetic Guides at the PTTK ‘Western Sudetes’ Branch in Jelenia
Gora® accused of setting prices for guiding services, is worth mentioning. How-
ever, the relevant resolution of the said organisation included only the suggested
prices leaving the guides free to ultimately apply or change them (both upward and
downward). Thus, price competition was maintained as an instrument of compe-
tition for customers. It was further argued that an agreement, having the nature of
a price agreement covering almost the entire share of the relevant market, did not
have to be prohibited if it was not designed to restrict competition. The constitu-
tional entrepreneurial freedom granted to entrepreneurs took precedence. In that
case, it should have been assumed that the price agreement did not exist at all, since
there was no firm price fixing, and consequently the proceeding should have been
declared pointless.

17 The Decision of the President of the Office for Competition and Consumer Protection of 4 November
2011, RKT-33/2011, https://decyzje.uokik.gov.pl/bp/dec_prez.nsf [access: 3.07.2023].

18 A, Jurkowska-Gomutka, Stosowanie zakazu porozumier ograniczajgcych konkurencje zorientowane na
oceng skutkéw ekonomicznych? Uwagi na tle praktyki decyzyjnej Prezesa Urzedu Ochrony Konkurencji
i Konsumentéw w odniesieniu do ustawy o ochronie konkurencji i konsumentéw z 2007 roku, Inter-
netowy Kwartalnik Antymonopolowy i Regulacyjny 2012, no. 1 (1), p. 42.

19 The Decision of the President of the Office for Competition and Consumer Protection of 29 Novem-
ber 2011, RKT-37/2011, https://decyzje.uokik.gov.pl/bp/dec_prez.nsf [access: 3.07.2023].
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The Act - Entrepreneurs Act, commonly referred to as the Constitution for
Business, indicates, among other things, the guiding principles for exercising free-
dom of business activity. It includes the obligation of businessmen to observe good
morals as well as to take into account the legitimate interests of other entrepre-
neurs. They represent legally protected values. Given that fair competition is not
only a right but also an obligation of entrepreneurs conducting business, the scope
of the said subjective right is determined by the limits of the rights granted to oth-
er co-participants in the market as well as by extra-normative values. Undenia-
bly, the law, in order to be applied, should reflect universally recognised social and
moral values. Therefore, in order to protect fair competition as much as possible,
entrepreneurs themselves should guarantee each other’s loyalty and consideration
of interests — including intangible assets (e.g., good name). The leniency program
is one of the solutions used in antitrust proceedings to help detect antitrust agree-
ments. This program subjects businessmen to a test of loyalty and mutual trust.
What is contrasted here is the effectiveness of combating violations of competition
and good morals. Indeed, the indicated programme bases on voluntary disclosure
by entrepreneurs of the existence of an agreement. The trouble is that the greatest
benefit (in the form of exemption from fines) goes to the entrepreneur who is the
first to provide the President with evidence of the existence of an agreement, wors-
ening the situation of the other participants in the agreement.* In this case, the
strongest conflict may seem to be the one between the restoration of fair, free and
equal competition (which is a matter of public interest), and good morals as well
as the consideration of the interests of entrepreneurs. While the denunciation of
a cooperating entrepreneur, and at the same time a competitor, can hardly be con-
sidered an action undertaken in accordance with good morals, it is difficult to call
it a ‘legitimate’ interest to keep an entrepreneur’s violation of the law secret from the
antitrust authority. The value by far superior under these circumstances remains
that of free, equal and fair competition. This is not, in my opinion, a just solution.*
The legislator who takes seriously the issues of business ethics should by no means
create this kind of dilemma and conflict between the effectiveness of the law and
morally reprehensible behaviour.

20 E. Weinar, Program {agodzenia kar (leniency) w Polsce i we Francji — analiza prawno-poréwnawcza,
Internetowy Kwartalnik Antymonopolowy i Regulacyjny 2020, no. 5 (9), p. 176.

21 A. Dobaczewska, Program tagodzenia kar jako przyczynek do ujawniania porozumien naruszajgcych
konkurencje, Przeglad Naukowy Disputatio 2015, vol. 19, pp. 33-44.
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2, Decisions on giving consent to entrepreneurs’ concentration

The second type of antitrust proceedings (in addition to practices restricting com-
petition), is the procedure aimed at providing consent to a concentration of entre-
preneurs. The law provides for four forms of concentration, including a merger
of entrepreneurs, an acquisition of control over another entrepreneur (including
through the acquisition of a block of his shares), an acquisition of a statutorily des-
ignated amount of property of another enterprise, or a joint establishment of a new
entrepreneur. With these types of transactions, the freedom of entrepreneurs to
create the legal form and size of their enterprises is carried out. Not all such trans-
actions necessarily pose a threat to fair competition. The concentrations of smaller
sizes, again guided by the so-called rule of reason, are regarded by both EU and
national regulations as not conflictive with competition.”> Concentrations planned
by entrepreneurs who jointly achieve a turnover below the legally indicated ceilings
in the relevant market (worldwide or internal/Polish, respectively) are understood
as the ones that do not pose a threat to competition.” The triviality of the concen-
trations means that the legislator, followed by the antitrust authority, does not see
a conflict between the creation of capital structures and the need to protect compe-
tition and does not require the filing of a notification of intent to concentrate.

An exemption from the need to obtain approval for a concentration is also
granted in the situations specified in Article 13 (2) of the OCCP. The acquisition of
control of another undertaking by a financial institution, or by a creditor to secure
debts, could as such distort competition if it were not for their temporary nature.
Therefore, already at the stage of the law-making process, it was acknowledged to
be unnecessary to assess the consequences of such a concentration, as long as the
acquirer was not going to exercise the voting rights of the acquired shares, i.e. de
facto did not affect the state of competition among the participants in the relevant
market. Thus, competition is protected at the price of limiting the freedom of con-
tract and property rights.

The subject of examination in antitrust proceedings is determining whether
competition may be restricted as a result of the concentration, in particular through
the creation or strengthening of a dominant position in the relevant market. Where

22 K. Kohutek, M. Sieradzka, Ustawa o ochronie..., pp. 560-561.

23 According to Article 13 of the Competition and Consumer Protection Office, it is respectively EUR
1 billion and EUR 50 million; and according to Council Regulation (EC) No. 139/2004 of 20 January
2004 on the control of concentrations between undertakings, OJ L 24, 20.01.2004, vol. 8, the turnover
ceiling for concentrations with a Community dimension is EUR 5 billion on the world market or EUR
250 million on the internal market.
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the President of the Office for Competition and Consumer Protection, after con-
ducting a proper investigation, sees no threat to fair competition, he permits the
concentration without resolving the conflict between the values in question. How-
ever, if, in the opinion of the antitrust authority, competition would be threatened
by the concentration, additional conditions may be stipulated, and the applicants
may be required to meet them. In addition, the approval for a concentration, known
as extraordinary approval, can also be granted.

In case of conditional approval, the conflict between the obligation to guarantee
fair and free competition and the freedom of contracting and shaping the form and
size of business activities is eliminated. Should the entrepreneurs fail to fulfil the
conditions imposed on them in the decision within a specified period of time, the
President of the OCCP is obliged to revoke his decision and decide the case once
again. It can be assumed that he will then absolutely stand on the side of fair and
equal competition, blocking the right to do business freely. By disapproving a con-
centration or setting conditions for it, the President limits the manifestations of
economic freedom and the building of market position by entrepreneurs. However,
this is done in order to maintain the rules of fair market play.

A slightly more complicated matter is the issuance of the so-called ‘extraordi-
nary approval, mentioned above, by the President of the OCCP. The solution pro-
vided for in Article 20 (2) of the OCCP is that the anti-trust authority issues its
consent to concentrations (without imposing additional requirements) despite the
existence of circumstances that unequivocally negatively affect competition. The
extraordinary nature of the consent stems from the fact that it is issued only insofar
as it is justified by other (read: higher placed) goods or values serving the public
interest. The essence of the said procedure is its two-stage nature. The first one
establishes the threat to fair competition, understood as the public interest. The
basic premise, included in the wording stating that the President gives his consent
‘in the event that a waiver of the concentration ban is justified’ can turn out to be
problematic and it is so general that in fact it does not provide practically sufficient
guidance as to the circumstances that should be taken into account in evaluating
the notified concentration.*

24 Guidance can be provided by EC decision-making practice and guidelines from the Commission.
Cf.: Wytyczne w sprawie oceny horyzontalnego polaczenia przedsiebiorstw na mocy rozporzadzenia
Rady w sprawie kontroli koncentracji przedsiebiorstw, OJ C 31, 5.02.2004 and Wytyczne w sprawie
oceny niehoryzontalnych polaczen przedsigbiorstw na mocy rozporzadzenia Rady w sprawie kontroli
koncentracji przedsiebiorstw, OJ C 265, 18.10.2008, p. 7.
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After all, if the public interest were not to be jeopardized, the interference of the
President of the OCCP would be unnecessary, as is clear from Article 1 of the OCCPR*
and there would at most be grounds for issuing consent on the basis of Article 18 of
the OCCP. In the second stage, an inference is made as to whether there are other
values sufficiently justifying the concentration. Thus, the following analysis of the ef-
fects of the intended concentration is provided for: initially from the point of view of
the public interest in protecting competition, and then from the point of view of the
public interest pursuing other values.?® The cases in which the President of the OCCP
faced such an axiological choice were not particularly numerous, and they occurred
mainly during the period of building a free market economic system. Invariably, the
value placed above fair competition should be economy-wide goods. The legislator
pointed to several examples in Article 20 (2), including: economic development, tech-
nical progress and other positive impacts on the national economy.

Thus, the Act makes use of a general clause, an open-ended list of reasons for
granting extraordinary approval, indicating only by way of example the public in-
terest manifested in, among other things, social and economic benefits other than
fair competition.?” Thus, it is up to the President of the OCCP to decide whether, and
to what extent, these other values are relevant. At this point, it is worth noting that
part of the doctrine® maintains that it is the role of the President of the OCCP (and
not the applicants concerned) to demonstrate the existence of the premises neces-
sary for the issuance of emergency approval. However, it seems that although the
host of the proceedings is the administrative body supposed to strive for a compre-
hensive explanation of the case, given that the application (notification of the inten-
tion of concentration) is filed by entrepreneurs and it is they who derive the effects
from the statement that the concentration will be the best solution for the public
interest, then it is on their side to prove their case. As a side note, it is worth men-
tioning that the European Commission’s Horizontal Concentration Guidelines®

25 T. Skoczny, M. Kolasinski, in: Ustawa o ochronie..., ed. T. Skoczny, p. 721.

26 Tbidem, p. 718.

27 J. Olszewski, Nadzor nad koncentracjg przedsigbiorcow jako forma prewencyjnej ochrony konkurencji,
Rzeszow 2004, p. 344; M. Wierzbowski, K. Karasiewicz, R. Stankiewicz, System Prawa Prywatnego,
vol. 15, p. 1088.

28 M. Idzkowski, Nadzwyczajna zgoda Prezesa UOKiK na dokonanie koncentracji, Studia Prawnoustro-
jowe 2015, no. 30, p. 119; A. Jurkowska-Gomutka, in: Ustawa o ochronie..., ed. T. Skoczny, p. 908.
A different opinion is presented by M. Blachucki, Ustawa o ochronie konkurencji i konsumentéw. Ko-
mentarz, Warszawa 2016, p. 304, arguing that it is up to traders to demonstrate that the proposed
concentration will have an overall economic benefit.

29 Asaside note, it is worth highlighting that the European Commission, in its guidelines on horizontal
concentrations, explicitly states that the onus is on applicants to demonstrate the superiority of values
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unequivocally state that the onus is on applicants to demonstrate the superiority of
values in favour of consent.

The President of the OCCP should precede his decisions with an economic test,
assessing whether and to what extent competition will be infringed and calculating
which scenario will be more profitable for the public. He will always resolve the
conflict between two values - fair competition and the value presented in the appli-
cation — when issuing an emergency approval.

The examples of rulings by the President of the Office of Competition and Con-
sumer Protection and possible case law come to the rescue when weighing the val-
ues to be used as a basis for extraordinary approval. The creation of an effective
structure of the relevant market,” national security,” energy security and imple-
mentation of state economic policy,” the creation of a financially stable and tech-
nologically strong (state) entrepreneur capable of international competition,* an
increase in budget revenues, environmental protection,” consumer protection,
protection or creation of jobs* turned out to be the goods classified in this way,
belonging to the broadly understood public interest, standing in opposition to the
state of violation of fair competition found earlier. Among other things, energy
security and guarantees of continuity of supply,’”” pluralism of the media (televi-
sions), opportunities to improve production technology and improve quality,* the
emergence of new products on the market,” the implementation of restructuring

in favour of consent, Guidelines on the assessment of horizontal mergers under the Council Regula-
tion on the control of concentrations between undertakings, OJ C 31, 5.02.2004, point 91.

30 The Decision of the President of the OCCP of 6 August 2002, DDI-61/2002, https://decyzje.uokik.gov.pl/
[access: 3.07.2023].

31 Ibidem.

32 The Decision of the President of the OCCP of 22 December 2006, DOK-163/2006; the Decision of
27 September 2007, DKK-32/2007; the Decision of the President of the OCCP of 8 March 2007,
DOK 29/2007, https://decyzje.uokik.gov.pl/ [access: 3.07.2023].

33 The Decision of the President of the OCCP of 15 November 2003, RWA-16/2003, https://decyzje.
uokik.gov.pl/ [access: 3.07.2023].

34 Ibidem.

35 The Decision of the President of the OCCP of 5 March 2004, RPZ-4/04, https://decyzje.uokik.gov.pl/
[access: 3.07.2023].

3 The Decision of the President of the OCCP of 15 November 2003, RWA-16/2003, https://decyzje.
uokik.gov.pl/ [access: 3.07.2023].

37 The Decision of the President of the OCCP of 5 March 2004, RPZ-4/04, https://decyzje.uokik.gov.pl
[access: 3.07.2023].

38 The Decision of the President of the OCCP of 22 December 2006, DOK-163/2006, https://decyzje.
uokik.gov.pl/ [access: 3.07.2023].

3 Ibidem; the Decision of the President of the OCCP of 17 July 2006, RKT-48/2006, https://decyzje.
uokik.gov.pl/ [access: 3.07.2023].
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strategies and ownership transformations in the sector (for example, aviation and
radio-electric sectors)* were placed on the scales against fair competition.

The argument of economic efficiency was used on several occasions, includ-
ing in the case,* in which a merger of entrepreneurs in the digital pay-TV market
was allowed (it was Cyfra+ and UPC), recognising that one operator must have
a sufficient number of customers for its services in a certain area to ensure that its
business was profitable; whereas in the case of a co-existence of more competitors,
it would not be able to acquire a sufficiently large number of customers. Monopoly
was therefore a condition for the survival of any service provider. Thus, despite the
violation of competition in a significant way, the Decision of the President of the
OCCP was made in favour of this ‘other’ value.

The value placed higher than maintaining the market balance of the participants
turned out to be the public safety and the implementation of the strategy of struc-
turing the relevant market on the basis of previously adopted strategies.* Namely,
that was when PHZ Bumar Limited Liability Company took control of more than
a dozen companies producing weapons, explosives, chemicals, measuring tools and
many others. Despite the unambiguous acquisition of a dominant position in the
relevant market by the merged entrepreneurs, the President of the Office of Compe-
tition and Consumer Protection (OCCP) agreed to the concentration, recognising
that it would allow them to better compete abroad, since individual bids would be
technologically less attractive to (potential) buyers.*

It should be noted that the rationale for granting extraordinary approval cannot
be the positive impact of the concentration on the parties involved. The benefits
for those who seek concentration approval may at best coincide with the public
interest, but are not a sufficient premise. The legislator unequivocally requires that
the President of the OCCP demonstrates the existence of a public interest, e.g. in
the form of technical progress, and therefore a benefit for many entrepreneurs, the
entire industry and even the entire economy.* The decision taken by the President

40 The Decision of the President of the OCCP of 29 August 2002, DDI-70/2002; the Decision of the Presi-
dent of the OCCP of 8 March 2007, DOK-29/2007, https://decyzje.uokik.gov.pl/ [access: 3.07.2023].

41 The Decision of the President of the OCCP of 5 April 2005, RPZ-9/2005 and the subsequent ruling
XVII Ama 52/98 non-publ. and XVII Ama 12/01 after T. Skoczny, M. Kolasinski, in: Ustawa o ochro-
nie..., ed. T. Skoczny, p. 724.

42 Strategy for Structural Transformation of the Industrial Defence Potential in 2002-2005, The Resolu-
tion of the Council of Ministers of 14 May 2002.

43 The Decision of the President of OCCP of 17 July 2006, RKT 48/2006, https://decyzje.uokik.gov.pl/
[access: 3.07.2023].

4 E. Modzelewska-Wachal, Ustawa o ochronie konkurencji i konsumentéw. Komentarz, Warszawa 2002,
p. 171.
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of the OCCP approving the concentration turned out to be at least questionable,
for yet another reason - a divergent assessment as to the existence of a conflict of
values as such in this case. This is because the justification for the decision did not
show that the concentration would cause negative effects on competition. Thus,
since it had not been documented at the first stage of the evidentiary proceedings
that there would be a significant infringement of competition, the issuance of emer-
gency approval was essentially pointless. The President of the Office of Competition
and Consumer Protection had a stable basis for issuing the consent under Article
20 (1) of the OCCP.

Another reason why the antitrust authority decides to give extraordinary ap-
proval is sometimes social concerns. Considering that the result of competition is
gaining an advantage at the expense of the failure of rivals and often the bankruptcy
of the latter, antitrust authorities may consent to a merger of entrepreneurs, among
other things, to prevent the social consequences of such bankruptcy. It cannot be
ruled out that the social costs resulting from the loss of jobs (if the entrepreneur’s
assets were not allowed to be taken over) would be far higher than those from the
creation of a dominant position in the relevant market. Preserving workplaces is
a higher value in this case. Similarly, the situation of a takeover of a failing bank
(described as too big to fail), constitutes an example of saving the savings of many
consumers and counteracting the problems of many households as a good placed
higher than the threat to fair competition by an entity gaining a dominant position
in the relevant market. The antitrust authority should, in the situation of a projected
bankruptcy of an entrepreneur, assess the effects of this event on the relevant mar-
ket and competition also with regard to the scenario if the planned concentration
had not taken place. The authority should assess what would happen if, in the ab-
sence of concentration approval, the entrepreneur were to go bankrupt, since then
there would be one less competitor left on the market anyway (and what share of
the relevant market would be taken by its market competitors). The said argument
is referred to as the failing company defence, and the President of the OCCP should
take it into account before deciding whether to approve the concentration.”

Concentrations may also potentially affect other constitutional values such as
democratic order (including the freedom of speech), equal access to goods and
services, changes in the ownership structure (nationalisation). All concentrations
should be consistent with constitutional economic, social and political order; re-
gardless of any harm done to fair competition. The provisions of Article 20 (2)
of the OCCP - like any general clause - are potentially subject to an abuse of

45 T. Skoczny, M. Kolasinski, in: Ustawa o ochronie..., ed. T. Skoczny, p. 725.
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interpretation. The greater the certainty as to the permissible understanding of the
content of the provision, the more advantages for the entrepreneurs concerned, but
also for the public interest. It would not be unreasonable, therefore, for the Presi-
dent of the OCCP to issue guidelines relating to the manner of interpreting the used
terms ‘economic development’ or ‘positive impact on the national economy’

The principles of merging businesses or acquiring control over them are con-
tained in several other normative acts, imposing additional restrictions. In the case
of entities subject to financial supervision, the outcome of antitrust proceedings
is subject to prior approval by the KNF (eng. the Polish Financial Supervision
Authority). When, under Article 25h of the Banking Law* KNF determines that
a concentration is not possible, not because it opposes fair competition, but be-
cause, for example, it is ‘justified by the need for prudent and stable management
of a national bank’ (Article 25h (1) point 3 or because ‘the submitter of the notifi-
cations gives the assurance of exercising its rights and obligations in a manner that
duly safeguards the interests of the customers of the national bank and ensures the
safety of funds collected in the national bank’ (Article 25h (2) point 1), or when the
bank’s capital does not meet prudential requirements’; then the overriding value is
consumer safety and market stability.

Another example of special regulations with regard to concentrations of entre-
preneurs are the provisions of the Law on Principles of Management of Property
of the State Treasury.”” They either exclude completely or make concentrations of
entrepreneurs of particular importance for the national economy, with regard to
shares owned by the State Treasury or state legal persons, subject to the approval of
the Council of Ministers. The law imposes an absolute ban on trading in shares of
certain (explicitly mentioned) companies owned by the Treasury that are of special
importance to the public interest. The public interest is therefore always a reason
for not approving a concentration in their case. The applicants for approval should
also document whether they can also guarantee protection of the interests of the
employees of the company whose shares are to be divested. If such a transaction si-
multaneously meets the premises for a concentration included in the Law on Com-
petition and Consumer Protection, the consent of the Council of Ministers is not
a substitute for conducting anti-trust proceedings. Moreover, the assessment of the
President of the OCCP of a given transaction may be completely different, as being
based on other premises.

46 Act of 29 August 1997 - Banking Law, Journal of Laws 2021 item 2439 as amended.
47 Act of 16 December 2016 on the principles of state property management, Journal of Laws 2021 item
1933 as amended.
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Conclusions

The President of the OCCP faces a dilemma in almost every antitrust proceeding
he conducts, whether to protect free competition as a value relevant to the econom-
ic system, or economic freedom as constitutionally guaranteed subjective rights of
entrepreneurs (occurring in many guises), even though it may seem that the two
values coexist and reinforce each other. The decisions of the President of the OCCP
are admittedly made in conditions where the conflict between these values does
not exist for its elimination has already taken place at the stage of law-making,
such as de minimis agreements and concentrations. However, more often than not,
the President of the OCCP, by virtue of his administrative decision, is obliged to
eliminate or reduce this conflict through individual exemptions of agreements, or
conditional approvals of concentrations. Occasionally, though, decisions are made
despite the (continued) existence of a conflict of values between economic freedom
and fair competition, giving one of them priority in the process of weighing the
said values. Such is the case with emergency approval of a concentration. Thus,
the application of the law does not always make it possible to eliminate the conflict
of values. Even more so, the legislator does not succeed, in specific provisions, in
eliminating this conflict a priori.

Translated by Monika Zielifiska
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Summary: The erection and commissioning of a nuclear power plant requires a number of administrative pro-
cedures. At the same time, in the majority of cases, it concerns proceedings that are mainly regulated outside
the provisions on nuclear energy, and thus have already been discussed many times in the doctrine (e.g. cases
regarding the building permit).

Against the background of the above, the procedure for issuing a crucial decision stands out. This is because
this decision is not present outside the regulations concerning nuclear energy. However, it should be noted that
the decision in question is of key importance as far as the possibility of starting the construction and operation
of nuclear power is concerned. Thus it is surprising that the manner in which this ruling is regulated does not
allow for determining such basic issues as the character of the crucial decision or the premises for issuing it. The
goal of this study is to solve these dilemmas. The adopted research method is the dogmatic and legal method.

On the basis of the conducted analysis, it was established that in the current legal status, the crucial decision
is of a binding nature, and the premises for its issuance are included in Article 22 Section 3 of the Act of 29 June
2011 on preparing and implementing investments in the field of nuclear power facilities and accompanying
investments. It should be added that the presented results of the interpretative analysis are inconsistent with
the position of the doctrine. In the literature, it is assumed that the crucial decision has a discretionary (‘political’)
character. Moreover, the wording of the aforementioned act does not specify the conditions for issuing a crucial
decision. Instead, it is suggested to look for them within the so-called legislative materials.

Key words: a crucial decision, a nuclear power plant, administration’s discretion

Streszczenie: Zbudowanie i uruchomienie elektrowni jadrowej wymaga przeprowadzenia szeregu postepo-
wan administracyjnych. Znakomita wigkszos¢ z nich zostata uregulowana poza prawem jagdrowym, a w zwigzku
z tym wielokrotnie stanowity one przedmiot analiz doktryny (np. postepowanie w sprawie wydania pozwolenia
na budowe).

Na tle powyzszego wyrdznia sie procedura dotyczaca wydawania decyzji zasadniczej. Dzieje sie tak dlatego,
ze decyzja ta nie wystepuje poza regulacjami dotyczacymi energetyki jadrowej. Nalezy podkresli¢, ze przedmio-
towa decyzja ma kluczowe znaczenie dla mozliwosci rozpoczecia budowy i eksploatacji energetyki jadrowej.
Moze wiec dziwic fakt, ze sposob uregulowania tego rozstrzygniecia nie pozwala na ustalenie tak podstawowych
kwestii, jak charakter rzeczonej decyzji czy tez przestanki jej wydania. Celem badania jest rozwigzanie tych dyle-
matéw. Przyjeta metoda badawczg jest metoda dogmatyczno-prawna.

W toku analizy ustalono, ze w obecnym stanie prawnym decyzja zasadnicza ma charakter zwigzany, a prze-
stanki jej wydania zawiera art. 22 ust. 3 ustawy z dnia 29 czerwca 2011 r. 0 przygotowaniu i realizacji inwestycji
w zakresie obiektoéw energetyki jadrowej oraz inwestycji towarzyszacych. Nalezy doda¢, ze przedstawione wy-
niki analizy interpretacyjnej sa niezgodne ze stanowiskiem doktryny. W literaturze przyjmuje sie bowiem, ze
decyzja zasadnicza ma charakter uznaniowy (,polityczny”), a tre$¢ ww. ustawy nie precyzuje przestanek wydania
kluczowej decyzji. Zamiast tego sugeruje sie poszukiwanie ich w tzw. materiatach legislacyjnych.

Stowa kluczowe: kluczowa decyzja, elektrownia jadrowa, uznanie administracji
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Pesiome: CTpouTenbCTBO 1 BBOA B SKCMUlyaTaUMio aTOMHOWN 3MeKTPOCTaHuuM TpebyeT BbINONHEHWA pAja
aAMVHMCTPaTVBHBIX NpoLeayp. Moaaensioliee 6ONbLWIMHCTBO U3 HUX PErynvpyeTca BHe PamoK AAEepHOro
npaBa ¥, Kak TaKoBOE, HEOJHOKPAaTHO CTaHOBWIOCb MPEeAMETOM [AOKTPMHANbHOrO aHanusa (Hanpumep,
npoLeaypa Bbljaun paspeLleHna Ha CTPOUTENbCTBO).

Ha doHe BblleckasaHHOroO BblAensAeTca npoueaypa Bbljaun GyHAaMeHTanbHOro pelueHus. 3To CBA3aHO
C TeMm, YTO JaHHOe pelleHMe He CyLlecTByeT BHe HOPMaTVBHbIX akTOB MO aTOMHOW 3HepreTuke. CnepyeT
noguepKHyTb, YTO 3TO PeLLeHNe ABNAETCA peLlaloLLVIM /1A BO3MOXKHOCTN Havana CTPoUTeNbCTBa U SKCMTyaTaLmnm
aTOMHOW 3HepreTVKu. Mo3ToMYy MOXeT Bbi3BaTb YAMBNEHMNE, YTO MOPAAOK PerynmpoBaHuA JaHHOIO pelleHns
He Mo3BONIAET onpefennTb Takme OCHOBHble BOMPOCH], Kak MPUpoAa JaHHOrO peLlleHuAa UAn Npeanocbiikm
ANnA ero nNpuHATUA. [laHHOe nccnefoBaHve HampaBieHO Ha paspelleHne 3TUx gunemm. B Kayectse meTopa
nccnefoBaHyA NPUHAT AOrMaTUKO-NPaBOBON METOA,.

Bxope aHanm3a 6b1710 ycTaHOBJIEHO, UTO B COBPEMEHHOM NPaBOBOM rocyAapcTae ¢pyHAaMeHTanbHoe pellieHrie
HOCUT 06s3aTeNbHbIN XapaKkTep, a NPeAnoCbIIKM A ero BbiAaun COAepXKaTca B CTaTbe 22.3 3aKOHa OT 29 NIoHA
2011 ropa «O NOAroToBKe 1 OCYL|ECTBNEHNI UHBECTVLMIA B OObEKTbI aTOMHOW SHEPreTUKMN 1 CoMyTCTBYoLVe
nHBecTUuMu». Cnepyet [06aBUTb, YTO MPEACTaBMIEHHbIE Pe3yNbTaThl MHTEPMNPETALVIOHHOTO aHanu3a He
COrnacyloTca ¢ nosnumuen JOKTPUHbL. [lefcTBUTENbHO, B IMTepaType npeAarnonaraeTcs, 4to GpyHAameHTanbHoe
pelleHne HOCUT JUCKPELIMOHHDIN (<MONUTUYECKINIA») XapaKTep, a CoiepXaHune BbileyNOoMAHYTOro 3aKoHa He
onpefendeT NpeanocbiikM ANA NMPUHATUAA KNOYEBOro pelleHns. BMecTo 3Toro npepnaraerca nckatb UX B Tak
Has3blBaeMbIX 3aKOHO[aTeNbHbIX MaTepuanax.

KnioueBble c/10Ba: KiloueBoe pelueHne, aTOMHasn 3MEKTPOCTaHLMA, YCMOTPEHVE afMUHUCTPaLN

Pestome: byfiBH/LTBO Ta BBeE€HHS B eKCrlyaTaLlito aTOMHOI €1eKTPOCTaHLii NOTPe6YE HI3KM aAMIHICTPATUBHIX
npoueayp. MepeBaxHa 6GinblicTb i3 HWUX perynioBanaca Mno3a AAEPHUM 3aKOHOAABCTBOM, i TOMY BOHM
HeoflHOPa30Bo Byny NPeAMETOM AOKTPUHANBHOO aHaniy (HanpuKnag, NpPoBaKeHHs LWOAO BUAadi fLO3BONY
Ha 6yaiBHULTBO).

Ha ¢oHi BUKnageHoro BUAINAETbCA NPOBALKEHHSA LLOAO BUHECEHHA OCHOBHOIO pilleHHs. Lle noAcHoeTbca
TUM, LLO Lie PilleHHA He BUXOAMTb 3a MEXi HOPMaTUBHMX aKTiB LLOAO aTOMHOI eHepreTukn. Cnig nigkpecnuti,
O JaHe pilleHHA Ma€ K/loYoBe 3HAUEHHs ANA MOXKIMBOCTI MOYaTKy OyAiBHMLUTBA Ta ekcryaTalii aToMHOI
eHepreTukn. ToMy 3AVBYBaHHA MOXe BUKNMKaTK $aKT, Wo crocié perynoBaHHA i€l npobnemy He fo3BonsAe
BW3HAUUTK TaKi NPVHLUMMNOBI NUTaHHSA, AK XapaKTep 3a3HauyeHoro pilleHHA v MiacTaBy Af1A Or0 BUHECEHHS.
MeTol0 foCnifXeHHA € BUPILIEHHA LMX AUeM. 3aCTOCOBaHVM METOAOM JOCHIAXKEHHA € AOrMaTUYHO-MPaBOBUN
meToA.

Y xopi aHanisy BCTaHOBJ/IEHO, WO B UYMHHOMY MPABOBOMY CTaTyCi OCHOBHe pilleHHsi € OGOB'SI3KOBMM,
a nepeaymoBWU AN Oro BUHECEHHA MICTATbCA Y CT. 22 a63. 3 3aKoHy Bif 29 uepBHsA 2011 poKy Npo MigrotoBKy Ta
3[iNCHeHHA IHBECTULi B NnaHi 06'eKTiB AAePHOT eHepreTKM Ta CynyTHiX iHBecTuLi. Cnig AofaTy, WO HaBeaeHi
pe3ynbTaTyi iHTeprpeTaLiiHoro aHaniy He BifNOBiAaTb NO3ULi AOKTPUHU. Y NiTepaTypi nepefbayaeTbea, Wo
OCHOBHeE PilEHHA Ma€ ANCKPeLiNHNIA («<NONITUYHMIY) XapaKTep, a 3MICT 3rafaHoro BuLLe 3aKoHy He BU3Hayae
YMOB BUAayi KNioYoBOro pilleHHA. HaToMiCTb MPOMNOHYETHbCA LWYKaTK iX Y T. 3B. 3aKOHOAABUMX MaTepianax.
KnrouoBi cnoBa: knoyoBe pillieHHs, aTOMHa eNeKTPOCTaHLiA, JUCKPeLiHiCTb agmiHicTpauii

Introduction

The first nuclear reactor was created more than two billion years ago.! Obviously
the functionality of this first reactor was based on the forces of nature with water

1 P Ball, Ancient Nuclear Power Controlled by Water, Nature 2004.
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acting as a peculiar driving force and ‘a neutron moderator’” which enabled devel-
opment of appropriate chain reactions.’ Interestingly this ancient nuclear reactor
was discovered as late as in 1972,* i.e. less than 20 years after launching the first
human-built nuclear power plant.’ In this context it is prudent to take note that
operations of both this particular human-built nuclear reactor and its contempo-
rary® counterparts require, similarly to the aforementioned ‘ancient nuclear power
plant, utilizing water.” On these grounds we may state that the act of humans turn-
ing to nuclear energy is a specific reference to operations of nature and, conse-
quently, a repeat of the natural processes. Despite that generating atomic energy
is plagued with bad publicity.* On one hand it is a result of inevitably associating
nuclear power plants with an atomic bomb? and on the other hand with the fear of
nuclear power plant disasters.”” In the Polish context we should mention suspend-
ing works on erecting a domestic nuclear power plant as a consequence of e.g. nu-
merous public protests.'!

Taking the above facts into consideration we must make note that currently
public reception of nuclear power plants is changing.'> Along with the shift in pub-
lic perception the policies of Polish state are also changing as evidenced by
e.g. adopting the Resolution no. 114 of 2 October 2020 regarding updating the

2 A Meshlik, The Workings of an Ancient Nuclear Reactor, Scientific American 2005, no. 293 (5), pp. 35 ff.

3 Ibidem.

4 More on the subject: J.C. Kotz, PM. Treichel, J. Townsend, D. Treichel, Chemistry & Chemical Reactiv-
ity, Stamford 2014, pp. 975 ff.

5 The first nuclear power plant was erected in 1954 in USSR, L.S. Johns et al. (International Security and
Commerce Program of the Office of Technology Assessment Team), Technology and Soviet Energy
Availability, Washington 1981, p. 111.

6 “This plant [...] operated for almost 50 years. Its final shutdown was on April 29, 2002

7 More on the subject: L.-].Li, G.-Y. Qiu, C.-H. Yan, Relationship between Water Use and Energy Gen-
eration from Different Power Generation Types in a Megacity Facing Water Shortages: A Case Study in
Shenzhen, Water 2022, no. 14 (20); E.V. Giusti, E.L. Meyer, Water Consumption by Nuclear Power-
plants and Some Hydrological Implications, Geological Survey Circular 1977, no. 745.

8 See: A.-S. Hacquin, S. Altay, L. Aaree, H. Mercier, Fear of Contamination and Public Opinion on Nu-
clear Energy, PsyArXiv2020, https://psyarxiv.com/wdvuq/ [access: 25.11.2022].

9 See:]. Baron, S. Herzog, Public Opinion on Nuclear Energy and Nuclear Weapons: The Attitudinal Nex-
us in the United States, Energy Research & Social Science 2020, vol. 68.

10 See: N. Watts, ‘Deconstructing Chernobyl’ — The Meaning and Legacy of Chernobyl for European Citi-
zens, in: Atomkraft als Risiko: Analysen und Konsequenzen nach Tschernobyl, eds. L. Mez, L. Gerhold,
G. de Haan, Frankfurt am Main 2010, p. 53.

11 See: J. Waluszko, Protesty przeciwko budowie elektrowni jadrowej Zarnowiec w latach 1985-1990,
Warszawa 2013.

12 Poparcie spoleczne dla budowy elektrownijgdrowejw Polsce - badania zlistopada 20207. (62,5% of Poles is in
Favour of Erecting Nuclear Power Plants in Poland), https://www.gov.pl/web/klimat/poparcie-spoleczne-
dla-budowy-elektrowni-jadrowej-w-polsce---badania-z-listopada-2020-r. [access: 24.11.2022].
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“Polish Nuclear Energy Programme”"® multiannual plan which projects e.g. putting
two nuclear power plants into operation by 2043."* Obviously such plans require
preparing appropriate legal ‘implements’

The regulations regarding nuclear power are primarily contained within the
Nuclear Power Law Act of 29 November 2000%° (hereinafter: the Nuclear Power
Law) and in the Act of 29 June 2011 on preparing and realizing investments in
the field of nuclear power facilities and supporting investments'® (hereinafter: the
special purpose act on nuclear power). The issues regarding erecting a nuclear
power plant were primarily included in the latter act. The contents of the special
purpose act on nuclear power indicate a number of resolutions which have to
be issued prior to putting a nuclear power plant into operation. In this context
the fact that a separate chapter was devoted solely to a single decision draws at-
tention. We mean the so called crucial decision indicated in chapter three of the
special purpose act on nuclear power. Securing this resolution is a prerequisite for
applying for issuing a permit regarding erecting a nuclear power plant.'” On this
basis we may adopt that according to the legislator a crucial decision is of particu-
lar significance. Therefore the minimalism of the regulations referring to a cru-
cial decision is surprising. The issue consists of encapsulating the entirety of the
regulations in merely two editorial units combined with the simultaneous lack of
indication of the freedom of operations of a body issuing a crucial decision. Thus
a view emerged in the doctrine in relation to the above according to which the
premises for issuing a ruling related to this matter should be sought outside of the
statutory text.'® In the light of the aforementioned importance of crucial decisions
the invoked statement may rise doubts.

Taking the aforementioned facts into consideration it has been adopted that the
goals of this study consist of determining the character of a crucial decision and
the premises for issuing it. Furthermore, in speaking of the character of this reso-
lution, we are interested in determining whether it is a constrained decision or an
arbitrary decision. In turn, the opinion invoked hereinabove will serve as a refer-
ence point.

13 Monitor Polski 2020 item 946.

14 Tbidem, p. 28.

15 Consolidated text: Journal of Laws [Dziennik Ustaw] 2023 item 1173.

16 Consolidated text: Journal of Laws 2021 item 1484.

17 Article 22 of the special purpose act on nuclear energy.

18 ¥. Mlynarkiewicz, Decyzja zasadnicza w procesie przygotowania i realizacji inwestycji w zakresie obiek-
tow energetyki jgdrowej, Sopot 2020, p. 166.
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1. A nuclear power plant

In the introduction we should explain that the contents of both the Nuclear Power
Law and the special purpose act on nuclear power discuss, respectively, a nuclear
facility and a nuclear power plant. The legal definitions of both these objects consist
of listing individual structures related to nuclear power. Simultaneously we must
explain that both mentioned concepts do not possess the same meaning, not only
as a result of a ban on synonymous interpretation, but also as a result of wording of,
respectively, Article 3 point 17 of the Nuclear Power Law and Article 2 point 2 of
the special purpose act on nuclear power.

On the grounds of the contents of the invoked provisions we must indicate that
both a nuclear facility and a nuclear power plant cover such common structures as
a nuclear power plant. an isotopic enrichment facility, a nuclear fuel manufacturing
plant, a spent nuclear fuel treatment plant, a spent nuclear fuel storage facility and
a facility for storing radioactive wast. In turn the difference between a nuclear power
plant and a nuclear facility consists of the latter also covering a research reactor and
the fact that a uranium and thorium ore excavation and preliminary processing
plants are also considered to be nuclear facilities.

As indicated previously the crucial decision was regulated under the special
purpose act on nuclear power. Therefore this ruling pertains solely to nuclear power
plants. However, in order to facilitate reception of the further contents of this study
terms nuclear power plant, atomic power plant and nuclear facility shall be used
interchangeably in this paper.

2. An axiological ‘void’

Adoption of the special purpose act on nuclear power was justified with the fact
that the provisions effective at that time were supposedly preventing carrying out
investment proceedings concerning nuclear power plants efficiently."” Adopting
within the framework of the special purpose act on nuclear power such solutions as
e.g. shortening selected proceedings or restricting the opportunities for launching
extraordinary proceedings was supposed to remedy the situation.” Thus it must be

19 Uzasadnienie projektu ustawy — o przygotowaniu i realizacji inwestycji w zakresie obiektow energetyki
jgdrowej oraz inwestycji towarzyszgcych, Parliamentary Document no. 3937, p. 2.

20 More on the subject: L. Dubinski, Legal Perspective on the Development of a Nuclear Energy in Poland,
in: Towards the Polish-German Green Deal, ed. O. Halub-Kowalczyk, Torun 2022, pp. 209-223.
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noted that the provisions adopted in the invoked act concern the matters regulated
under different legal acts. A construction permit may serve as an example.?' There-
fore we cannot speak of a uniform and cohesive axiological system in regards to the
entirety of the special purpose act on nuclear power. At most we may indicate
the goal of this legal act indicated in the introduction.

Taking the aforementioned facts into consideration it must be emphasized that
a crucial decision is not present in any legal act apart from the special purpose act
on nuclear power. Therefore there is no act which would define the axiological par-
adigm for making the analyzed ruling. We also cannot state that adopting the reg-
ulations concerning a crucial decision translates into shortening the time required
for concluding the entirety of the proceedings carried out prior to erecting a nucle-
ar power plant and putting it into operation. On the contrary, it should be stated
that adopting the regulations concerning a crucial decision results in extending the
time required for erecting a nuclear facility. Introduction of the concept of a cru-
cial decision as it is currently defined into the legal system is equivalent to adding
an obligation of carrying out additional administrative proceedings. Furthermore,
in relation to the proceedings concerning issuing a crucial decision, the legislator
did not reserve the option for applying all the procedural solutions of the special
purpose act on nuclear power which are aimed at shortening the processing period
for a given case.”> Thus we must not interpret the goal of adoption of the special
purpose act on nuclear power as the axiological perspective for interpretation of the
provisions concerning a crucial decision.

Bearing the above facts in mind we should turn our attention to the fact that the
provisions of the special purpose act on nuclear power constitute only a part of
the regulations concerning nuclear power. The basic act in this regard is, obvious-
ly, the Nuclear Power Law.”* Thus it would appear that the axiological perspective
of this act should be taken into consideration when interpreting individual regu-
lations pertaining to nuclear power. Thus it must be indicated that the provisions
of the Nuclear Power Law were subordinated to realization of the singular value
of nuclear security understood as achieving appropriate exploitation conditions,

21 Articles 15 and following of the special purpose act on nuclear energy.

22 For instance, the solution consisting of imposing a fine on a body which fails to meet the deadline for
resolving a case was not reserved.

23 This statement is based on three arguments. Firstly it should be noted that labelling this legal act
as ‘law’ suggests that similarly to a code it is an act of crucial importance for a specific field of law.
Secondly the Nuclear Law contains the general solutions pertaining to nuclear power. Finally it must
be noted that consistently with Article 1 Section 2 of the special purpose act on nuclear power the
provisions of this act do not apply to the matters regulated under the provisions of the Nuclear Power
Law.
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preventing failures and alleviating results of failures and, in consequence, guarding
employees and general populace against the dangers of the ionizing radiation pro-
duced by nuclear facilities.**

In connection with the above, it is worth noting that when creating regulations
of the atomic law, the legislator directly refers to the provisions of the constitution.
Of course, this is about regulations that determine ‘security’ It should be noted
that this concept appears in the constitution in a number of contexts as many as
eighteen times. Such a large presence of ‘security’ in the Constitution should not be
surprising. It should be pointed out that “so far the most perfect form of securing
the needs of the individual and individual social groups in the field of security is the
state.”® It is therefore obvious that security should be mentioned in the basic legal
act, which is undoubtedly the constitution. It should be noted, however, that there
is no legal definition of this term.? However, this procedure on the part of the legis-
lator can be considered accurate. In this way, the understanding of ‘security’ can be
adapted to the changing economic and social reality, and thus also to the plans for
the development of nuclear energy.

The analysis of security issues in constitutional terms goes beyond the scope
of this study. For the purposes of this text, attention should be paid primarily to
Article 5 of the Constitution,” which makes the state responsible for the security
of citizens. In the context of nuclear energy, the aspect of protecting the society
against the risks associated with the use of nuclear power plants will come to the
fore. Of course, it will be about both legislative actions (i.e. adoption of appropriate
legal acts) and actual actions (e.g. conducting inspections of nuclear power plants).

Bearing in mind the issues of nuclear energy, it is also worth noting Article 31
Section 3 of the Constitution. This provision provides for the introduction of re-
strictions on the exercise of constitutional freedoms and rights, e.g. for security
reasons. Therefore, it should be stated that on the basis of the Constitution itself,
one can speak of the need to respect ‘nuclear security’ in the context of interpreting
and applying the provisions of the nuclear law. This concerns in particular the as-
sumption that the aforementioned value justifies limiting the freedom to build and
operate nuclear power plants.

24 Article 3 point 2 of the Nuclear Power Law.

25 M. Serowaniec, W. Wloch, Kategoria bezpieczeristwa w ujeciu prawno-filozoficznym, Studia Iuridica
Toruniensia 2016, vol. 18, p. 162.

26 P. Lisowski, Pojecie bezpieczeristwa w obowigzujgcym systemie prawa - kilka refleksji na temat norma-
tywizacji problematyki bezpieczeristwa, Acta Universitatis Wratislaviensis. Przeglad Prawa i Admini-
stracji 2016, no. 106, p. 44.

27 The Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 1997 no. 78, item 483.
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Therefore on the basis of the above claim we could ascertain that the nuclear se-
curity should also constitute a reference point for interpretation of the regulations
concerning a crucial decision. However, it must be noted that the Nuclear Law de-
fines precise regulations concerning rationing of all the nuclear security aspects con-
tained in the previously invoked legal definition of this term.”® Furthermore, attention
should be drawn to the fact that the issue of nuclear security is subject of one of the
proceedings preceding launching operations of a nuclear power plant.” Therefore it
would be intolerable to consider this issue under the proceedings concerning crucial
decisions. In adopting a different approach we should simultaneously accept a situa-
tion in which the same issues (i.e. the issue of nuclear security or its selected aspects)
become a subject of more than one proceedings. Therefore it would appear that root-
ing a crucial decision outside of the Nuclear Power Law (i.e. in the special purpose
act on nuclear power) was an intentional act of the legislator (argumentum a rubrica)
performed with the goal of removing the necessity of analyzing and interpreting the
issue subjectively through the lens of nuclear security.

The presented remarks lead to the conclusion that we cannot speak of a specific
axiology concerning the regulations for issuing a crucial decision. In consequence
the body handling the proceedings regarding resolving this matter may at most re-
fer to the values commonly protected under the Polish legal system. The literature
on the subject presents a different view. The doctrine indicates that the economic
and policy interests® should constitute the values which should be considered by
the body issuing a crucial decision. In this context we must take note that the pre-
sented approach is not consistent with the legal text. It is so because the invoked
view is based primarily on the contents of the justification for the draft of the special
purpose act on nuclear power.” Furthermore, the necessity of reaching out to the
invoked legislative material is being justified with the regulations for issuing a cru-
cial decision being inadequately specific.? As a result verification of the presented
view requires checking whether the contents of the special purpose act on nuclear
power contain the premises for issuing a crucial decision - the issue which shall be
covered in the subsequent part of our deliberations.

28 See Article 2 of the Nuclear Power Law.

29 This case refers to the issue of issuing a permit for erecting a nuclear facility. See: L. Dubinski, Specusta-
wa jgdrowa i prawo atomowe (ocena wybranych planéw legislacyjnych), Internetowy Kwartalnik Anty-
monopolowy i Regulacyjny 2022, vol. 11, no. 2, pp. 89 ff.

30 L. Mlynarkiewicz, Decyzja zasadnicza..., p. 437.

31 Ibidem, pp. 11 ff.

32 Ibidem.
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3. Premises for issuing a crucial decision

The doctrine adopts that the contents of the special purpose act on nuclear power
“lack defined premises or material and legal criteria which must be taken into con-
sideration by the minister appropriate for energy affairs when issuing a positive or
a negative ruling”* As indicated previously it is being assumed under this approach
that the conditions for issuing a crucial decision should be sought for in the justifi-
cation for the draft of the invoked act.’* Therefore in this context we should remind
that in both the doctrine and the case law we may come across two principally
different approaches regarding whether the so called legislative materials can be
used for the purpose of interpreting legal provisions. On one hand the statement is
being put forward that only this is meaningful “What the legislator stated and not
what legislator intended to state”* Consistently with this view the interpretation
should be contained within the boundaries of the statutory text. On the other hand
it is being indicated that on the basis of legislative materials the true intent of the
legislator can be recreated.’ Therefore under this approach e.g. the justification for
the draft of an act can be utilized as a de facto essential part of the interpretation
process. Undoubtedly the deliberations concerning both these views are beyond
the scope of this study. We only wish to indicate that the author is inclined more
towards the former view (expressed by the so called ‘textualists’). However, for the
purpose of this paper we shall engage in the deliberations pertaining not to the
issue of reaching out to legislative materials at all but to the issue of whether it
is necessary to utilize legislative materials in the case of determining the regula-
tions for issuing a crucial decision. In other words — can we recreate the premises
which should be taken into consideration by the body resolving the matter of is-
suing a crucial decision solely on the basis of the text of the special purpose act on
nuclear power?

Taking the above into consideration we should take note that the task of deter-
mining the premises for issuing an administrative decision may be approached in
various ways. The legislator may restrict himself to listing the reasons for issuing

33 Ibidem, p. 166.

34 See: P. Wysocka, P. Nowakowska, Rola decyzji zasadniczej w procesie inwestycyjnym elektrowni
jgdrowej. Rozwazania na tle aktualnego stanu prawnego i projektowanej nowelizacji, Nowa Energia
2022, no. 5-6 (86), pp. 53-54.

35 Z.Tobor, W poszukiwaniu intencji prawodawcy, Warszawa 2013, p. 123. See also: A. Bielska-Brodziak,
Sladami prawodawcy faktycznego. Materialy legislacyjne jako narzedzie wykladni prawa, Warszawa
2017.

36 More on the subject: Z. Tobor, Rola materiatow legislacyjnych w porzgdku prawnym, Acta Universita-
tis Wratislaviensis. Przeglad Prawa i Administracji 2016, no. 104, pp. 171-181.
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a refusal. In such case a phrase may be used like “we reject issuing a permit [...]
if [...]”*” By the same token, provisions may specify solely the premises meeting
which is equivalent to securing a positive resolution of a case. In such cases phrases
are used like “the permit is being issued to an entity which meets the statutory re-
quirements and if: [...].*® Therefore it is prudent to turn attention to the contents of

Article 22 Section 3 of the special purpose act on nuclear power according to which

a crucial decision may be issued to an investor who:

1) is established in a member state of the European Union or in a member state of
the European Free Trade Agreement which is a party to the European Economic
Area Agreement;

2) shall indicate that either himself or an entity related in terms of equity was over
the last 10 years engaged for a period of at least 1 year in exploitation of large
power plants with the total installed power of at least 1000 MWe, including at
least one large power plant with installed power of at least 200 MWe;

3) will secure a decision regarding determining location for the investment consis-
ting of erecting a nuclear power facility.

Looking upon the invoked regulation from the perspective of the a contrario
reasoning it would be appropriate to state that consistently with the invoked pro-
vision the refusal to issue a crucial decision occurs in the case of not meeting the
three criteria indicated hereinabove. We should also take note that the similarity is
visible between the wording used in Article 22 Section 3 of the special purpose act
on nuclear power “may be issued to an investor who” and the previously indicated
example of the regulation concerning the criteria for issuing an administrative de-
cision. Therefore we can undoubtedly adopt that the invoked contents discuss the
requirements for issuing a crucial decision. We must also note that the premises
contained within the contents of the invoked provision were formulated unambig-
uously and thus their interpretation does not require referring to e.g. the axiological
justification behind the presence of a crucial decision in the special purpose act on
nuclear power. As a result the view presented in the doctrine should be rejected. It
is so because referring to the justification for the draft of the special purpose act on
nuclear power in order to determine the premises for issuing a crucial decision is
not necessary.

37 Article 399 Section 1 of the Water Law Act of 20 July 2017, consolidated text: Journal of Laws 2022
item 2625 as amended. More on the subject: K. Flipek, P. Michalski, M. Soberski, Prawo wodne - ana-
liza wybranych zagadniei, Warszawa 2022.

38 Article 148 of the Telecommunications Law Act of 16 of July 2004, consolidated text: Journal of Laws
2022 item 1648 as amended. More on the subject: S. Piatek, Prawo telekomunikacyjne. Komentarz,
Warszawa 2019.
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For the sake of completeness it is also prudent to draw attention to the par-
liamentary works on amending the special purpose act on nuclear power.” The
designs of the legislator include supplementing the invoked act with Article 3d Sec-
tion 1 consistently with which the minister appropriate for energy affairs issues
a crucial decision or refuses to issue a crucial decision within 90 days from the date
of receiving the application for issuing a crucial decision in consideration of public
interest, in particular:

1) the goals of state policies, including the energy policy, jointly with the current
and projected national demand for electric energy and heat;

2) the influence of investments in the field of erecting a nuclear power facility on
the internal security of the state.

It must be underscored that the legislator projects removal of the previously
invoked Article 22 Section 3 of the special purpose act on nuclear power. Therefore
we may not claim that the regulations of the planned Article 3d Section 1 of the spe-
cial purpose act on nuclear power are to serve as a reference point for interpretation
of the previously presented premises concerning issuing a crucial decision. Instead
one set of premises is to be exchanged for a different set of premises. Thus it is ap-
propriate to adopt that legislator’s designs indirectly confirm the thesis according
to which under the current legislation the premises for issuing a crucial decision
should be sought for in the contents of Article 22 Section 3 of the special purpose
act on nuclear power. Simultaneously it should be emphasized that referring to the
designs of the legislator is solely auxiliary in character if only due to the possibility
of these designs being susceptible to change at any given time. In turn, as indicated
previously, in order to determine the rationales for issuing a crucial decision it is
sufficient to analyze the contents of the special purpose act on nuclear power, Arti-
cle 22 of the act to be specific.

4. The degree of freedom of the body issuing a crucial decision

The issuance of a crucial decision is directly governed by two provisions. The first
provision is Article 22 Section 2 of the special purpose act on nuclear power. Con-
sistently with this provision a crucial decision is issued by the minister appropriate

39 See: Rzgdowy projekt ustawy o zmianie ustawy o przygotowaniu i realizacji inwestycji w zakresie obiektow
energetyki jgdrowej oraz inwestycji towarzyszgcych oraz niektérych innych ustaw, https://www.sejm.gov.
pl/Sejm9.nsf/PrzebiegProc.xsp?id=C8A3F3F3018D9444C12588B7004892B1 [access: 6.12.2022].
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for energy upon the application of an investor, following consulting with the head
of the National Security Agency on the issue of influence of the investment on the
internal national security. At a first glance it would appear that the invoked pro-
vision is decisive for the constrained character of a crucial decision. The basis for
such assumption could consist of using a phrase ‘issues’ in the wording of Article 22
Section 2 of the special purpose act on nuclear power.

Taking the above fact into consideration we should invoke the second of the
provisions directly governing issuing crucial decisions. It is the previously invoked
Article 22 Section 3 of the special purpose act on nuclear power, specifically in the
part stating that “a crucial decision may be issued to an investor [...]” On the basis
of contents of this provision it is possible to claim that a crucial decision is of an
arbitrary character. The basis for such assumption would obviously consist of the
fact of using word ‘may’ in Article 22 Section 3 of the special purpose act on nuclear
power.

It is undoubtedly unacceptable to accept both presented interpretations simul-
taneously. Therefore it is prudent to turn attention to the function of the first of the
invoked provisions. Article 22 Section 2 of the special purpose act on nuclear power
lists the bodies participating in the proceedings concerning issuing a crucial deci-
sion. The same provision also lists the tasks of these bodies (i.e. issuing a decision
and an opinion). Thus it must be stated that the invoked provision is not decisive for
the scope of freedom of the body issuing a crucial decision. Instead the meaning of
Article 22 Section 2 of the special purpose act on nuclear power consists in deter-
mining competences of the bodies participating in the proceedings which concern
issuing a crucial decision. The presented interpretation is indirectly confirmed by
the fact that the analogous approach can be observed in case of other acts.*

The proposition presented hereinabove concerning the understanding of Ar-
ticle 22 Section 2 of the special purpose act on nuclear power does not automati-
cally translate into acceptance of the opinion claiming that a crucial decision is of
an arbitrary character. However, it must be admitted that the previously indicated
use of word ‘may’ in the wording of the invoked provision is being put forward by
the majority of authors as an argument for qualifying the determined resolution

40 For instance, consistently with Article 4 Section 6 point 1 of the Act of 10 July 2007 on fertilizers and
fertilizing (consolidated text: Journal of Laws 2023 item 569 as amended) the minister appropriate
for agriculture issues a decision regarding the permit for introducing into circulation a fertilizer or
plant growth supplement indicated in Article 3 Section 2 following securing opinions of authorized
organizational units issued on the basis of the conducted research confirming that [...].
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as arbitrary in character.* Such approach is also presented in the doctrine in the
context of the regulations concerning issuing a crucial decision.*

Taking note of the aforementioned facts it seems worthwhile to quote the omnia
sunt interpretanda® adage. On its basis we should claim that it would be inappro-
priate to determine the regulations for issuing crucial decisions solely on the basis
of the dictionary definition of word ‘may’ To be more specific, the essence lies in the
obvious assertion consistently with which if the subject of interpretation consist of
an entire regulation its interpretation should not be limited to a single word. This
premise is even more significant for the analyzed case because currently phrase
‘may issue a decision™ is not equivalent to indicating the arbitrary character of
a given resolution. On a different tangent, we can remark that the ‘and’ connective
should be treated analogously as its presence in specific sentence structures may
translate into its different meaning.* For instance, the ‘and’ connective can mean
‘as well as.™

Returning to the issue in question we should refer to the view according to
which whether in a given case we should speak of administration’s discretion may
[!] result from both using a particular phrase as well as the entirety of the reg-
ulation.” Thus referring to the placement of word ‘may’ in the analyzed case we
should remind that, as previously determined, the invoked word precedes the list of
unambiguously formulated conditions and premises for issuing a crucial decision.
Therefore there is no place for freedom of interpretation and decision making. The

41 See: M. Stahl, Formy prawne w sferze dzialan zewnetrznych administracji publicznej, in: System Prawa
Administracyjnego, vol. 5. Prawne formy dziatania administracji, eds. R. Hauser, Z. Niewiadomski,
A. Wrdbel, Warszawa 2013 [Legalis database].

42 L. Mlynarkiewicz, Decyzja zasadnicza..., p. 447.

43 For the meaning of this principle see: M. Zielinski, Derywacyjna koncepcja wyktadni jako koncepcja
zintegrowana, Ruch Prawniczy, Ekonomiczny i Socjologiczny 2006, no. 3, p. 100.

4 Taking into consideration the current regulations we should invoke Article 16 Section 2 of Act on
collective supply in water and collective discharge of waste water of 7 June 2001 (consolidated text:
Journal of Laws 2023 item 537 as amended) consistently with which the permit may be issued upon
the application of a water and sewerage company which [...]. In the light of the above the doctrine
indicates that “a permit is being issued by a village mayor (town mayor, city mayor) through a con-
strained decision.” The phrase ‘the permit may be issued’ used by the legislator in Article 16 Section 2
may be misleading, J. Rotko, in: P. Bojarski, W. Radecki, J. Rotko, Ustawa o zbiorowym zaopatrzeniu
w wodeg i zbiorowym odprowadzaniu Sciekéw. Komentarz, Warszawa 2011 [LEX database], Commen-
tary on Article 16.

45 See: E. Magner, Koniunkcja w ekstensjonalnej logice a spéjnik miedzyzdaniowy ,,i” w jezyku natural-
nym, Studia Philosophiae Christianae 2005, vol. 41, no. 1, pp. 101-114.

46 M. Zeifert, Problem wieloznacznosci sktadniowej w przepisach zawierajgcych wyliczenia wierszowe,
Studia Iuridica 2020, no. 83, pp. 267-268.

47 E. Ochendowski, Prawo administracyjne. Czgs¢ ogdlna, Torun 1998, p. 123.
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conditions indicated in Article 22 Section 3 of the special purpose act on nuclear
power can or cannot be met.

Furthermore, attention must be drawn to the consequences of subscribing to the
view according to which a crucial decision is supposed to be an arbitrary resolution. In
such case we should simultaneously adopt that the body issuing a crucial decision enjoys
the same degree of freedom when deciding rights of an individual and such interpreta-
tion is not supported by the legal text. Even the opponents of recognizing a crucial deci-
sion as a constrained decision admit that the criteria for issuing such resolution should
be sought for outside of the contents of the special purpose act on nuclear power; to be
more specific in the legislative materials developed during works on the draft of this
act.®® Under the discussed context we must admit that using legislative materials is not
prohibited during the course of interpretation. Despite the decisively critical attitude
towards the presented phenomenon in relation to the need for maintaining objective
approach we shall also mention that there are cases of breaching the literal meaning of
provisions due to the contents of the legislative materials. However, it must be record-
ed that the very advocates of referring to these documents during the course of the
interpretation process frequently emphasize the similarity of such action to reaching
for dictionaries.” Thus we must take note that the discussed case is not strictly con-
cerned with breaching the literal interpretation but with developing a new regulation
which would define the premises for issuing a crucial decision. In other words, in
consequence of accepting the previously presented view expressed in the doctrine the
so called legislative materials would have to be recognized as a foundation for issuing
an administrative decision. Such approach would, in turn, be equivalent to violating
Article 7 of the Basic Law according to which public authority bodies are operating
on the basis and within the boundaries of law. Consistently with the invoked view
legislative materials would not serve as an interpretation aid but would de facto serve
as competing source of law.

Conclusion

Currently the administrative proceedings regarding investing in the field of nuclear
power plants are not being carried out. However, taking into consideration the grow-
ing demand for de facto each type of energy we may expect that such cases will begin

48 1. Mlynarkiewicz, Decyzja zasadnicza..., p. 128.
4 See: Z. Tobor, W poszukiwaniu...; A. Bielska-Brodziak, Sladami prawodawcy faktycznego...
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to be considered in the forthcoming future. Thus it is to be expected that the man-
ner in which appropriate procedures will be regulated will not mean solely adopt-
ing a subsequent special purpose act which will be primarily devoted to limiting the
duration of each administrative procedure. It is so because such short proceedings
cannot (at least in theory) forgo the time devoted to considering the manner of un-
derstanding of individual relations, including the meaning of a word ‘may. Such trite
word may [!] spark a major dispute further devolving into a never-ending debate be-
tween textualists and supporters of the concept of a legislative intent.

Classifying word ‘may’ as ‘trite’ certainly results from the fact that its meaning
in a legal text should not, in principle, raise any doubts. However, if a language is
only a deficient copy of reality then constituent components of a language not al-
ways ‘fit in with’ the context created by the legislator. When considering the essence
of the dispute described in this paper we could state that the introduction of word
‘may’ into the special purpose act on nuclear power could reflect at least some of
the premises resulting from the justification for the draft of this act if not for the
remaining structure of the provision. Taking this fact into consideration we could
state that creating a transparent and clear law should not boil down to simply pre-
serving provisions of proper legislation but should also encompass ensuring that
the contents of the act are reflected in the plans expressed under legislative materi-
als. Thus the idea is not for the parliament to become a ‘hostage’ of act’s justification
but to be able to expect that the final draft of the act submitted to the president will
be accompanied by a consistent documentation which would be produced e.g. as
a result of deliberations of an appropriate commission. However, it must be em-
phasized that even the most complete and credible legislative materials should not
modify the text which is to be published as a legal act.

In turn in the analysis of a crucial decision we should adopt that owing to the
unambiguous character of the criteria for issuing a crucial decision the invoked
resolution is constrained in character. The very same reasoning also leads to the
conclusion that in order to properly interpret the solutions concerning issuing
a crucial decision it is unnecessary to refer to a specific axiology (i.e. the axiology
determined in a given legal act). At the same time we should take note that we can-
not speak of a coherent system of values under the special purpose act on nuclear
power as an obvious result of the fact that this act contains fragmented solutions
which concern issues regulated under different legal acts. It should be added that,
the premises for issuance of the crucial decison are included Article 22 Section 3 of
the special purpose act on nuclear power.

Translated by Monika Zielitiska
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Summary: Public commercial law is a branch of law regulating the influence of the state and its bodies on eco-
nomic and commercial processes. It is traditionally considered to be a component of a broader, more complex
discipline — commercial law. Currently we can observe with an increasing frequency that private law regulations
are being applied by the legislator, also within the framework of the regulations traditionally considered as a part
of public commercial law. However, this practice may cause certain difficulties and setbacks, also in relation to
the internal axiological consistency of the discussed law discipline.

Key words: privatization of public law, values in law and economics, public commercial law

Streszczenie: Prawo gospodarcze publiczne to gataz prawa normujaca oddziatywanie paristwa i jego organéw
na procesy gospodarcze. Przyjeto sie, ze jest to element szerszej, kompleksowej dyscypliny — prawa gospo-
darczego. W ostatnim czasie coraz czesciej daje sie zaobserwowac postugiwanie sie przez prawodawce prywat-
noprawng metoda regulacji takze w ramach unormowarn tradycyjnie zaliczanych do prawa gospodarczego pub-
licznego. Tego typu praktyka moze jednak prowadzi¢ do pewnych komplikacji, w tym réwniez w odniesieniu do
wewnetrznej spéjnosci omawianej dyscypliny na ptaszczyznie aksjologiczne;j.

Stowa kluczowe: prywatyzacja prawa publicznego, wartosci w prawie gospodarczym, prawo gospodarcze pub-
liczne
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Pestome: MybniuHe rocnofapcbke NpaBo BCTAHOBIIIOE 3aKOHW, L0 PEryioloTb BB AepKaBy Ta ii OpraHis Ha
€KOHOMIYHI npouech. MPUINHATO BBAXKaTN NOTO eIEMEHTOM LWMPLLOT i GifbLl KOMMIEKCHOI ANCUMMIIHN — roc-
nopapcbKkoro npasa. OcTaHHIM Yacom Bce yacTille NMoMiYa€eTbeA, WO 3aKOHOAABELb BUKOPUCTOBYE MPUBATHO-
NPaBOBWI METOA PeryroBaHHS, TAKOX Y pamMKax HOPM, Ki KnacudikyoTbcs AK My6siuHe rocnoaapcbke npaso.
Takunin TMN NPaKTUKM MOXe NPU3BECTY A0 NEBHYUX YCKNaAHEHb, TAKOX LLOAO BHYTPILUHbOT Y3rof»KeHOCTi 06roBo-
PIOBaHOI ANCLUMMAIHM Ha aKCOHOJTOTIYHOMY PiBHi.

KniouoBi cnoBa: nprBaTtii3allia rocnofapcbKoro npaea, LiHHOCTI rocrnofapcbKoro npasa, nybniyHe rocnopap-
CbKe Nnpaso

Introductory remarks

As once noted by Jerzy Bafia any law by itself is not enough to establish a state gov-
erned by the rule of law. What is needed is law which exemplifies the ideas symbol-
izing the values formed as a result of the development of culture, the values which
are displayed through social development and allude to the common, expressing
the will and interest of the society (e.g., justice, equality, freedom, fraternity of man
or human dignity)."! Therefore, these rules of law which embody the appropriate
values are perceived more favourably by the recipients of said laws and reinforce the
notion of respecting the law. It is of particular importance for these parts of the legal
system which impose restrictions or additional obligations upon normal private
operators. One such discipline is public commercial law.

The traditional division of commercial law into private and public commercial
law assumes separating the issues related to the horizontal legal relations charac-
teristic to private law from the vertical legal relations which are characteristic to
administrative law. The fact that certain representatives of the doctrine treated
commercial law as a complex yet separate branch of law (or even one of the basic
branches of law) did not result in developing uniform dogmatic standards expand-
ed with comprehensive theoretical studies for this group of regulations. Thus, the
further development of commercial law proceeded within the framework of its two
basic disciplines: private commercial law and public commercial law.

Currently, on the grounds of public commercial law, we may observe the trend of
the lawmaker applying also private law legal solutions with an increasing frequency.
Such an approach undeniably transforms the original administrative commercial
law into a discipline of a new and complex character where values characteristic
for public law and private law clash. The aim of this study is an attempt to examine
the aforementioned changes occurring within the framework of public commercial

1 J. Bafia, Praworzgdnos¢, Warszawa 1985, p. 11.
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law, also, in the context of the possible conflicts of values which may increasing-
ly frequently materialize within the framework of the broadly understood public
commercial law.

1. Commercial law and public commercial law

Consistently with the adopted convention, public commercial law is a component
of a broader group of rules defined as commercial law. This broader discipline cov-
ers with its scope any and all rules of law crucial from the point of view of econom-
ic activity.” The debate regarding existence, scope and criteria for isolating com-
mercial law has been perpetuated with greater or lesser intensity since the concept
of separate commercial law became more common, i.e., since the Twenties of the
XX century.’

Certain clues regarding the character and scope of commercial law can be drawn
from the origins of this discipline. As it is rather commonly indicated the idea of
a separate commercial law is a result of the state rejecting the traditional liberal
concepts, under which economic and commercial relations were regulated relative-
ly lightly, in favour of regulations assuming direct responsibility for the shape and
functioning of the economic system.*

Therefore, the state stops intervening in economic processes only incidentally, only
when the necessity of protecting the basic rights and goods such as life and health of
citizens arises, and instead engages in actively shaping and developing economical
processes by introducing specific social solutions rooted in the solidarity-based and
socialist ideas which have been in development since the XIX century.®

C. Kosikowski rightfully noted that “the type of behaviour and attitude of the
state towards the economy influences and determines the scope of behaviours and
attitudes of the said state in the field of lawmaking”;® As a consequence, “the scope

2 K. Strzyczkowski, Prawo gospodarcze publiczne, Warszawa 2007, p. 33.

3 J. Wiszniewski, Prawo gospodarcze, Warszawa 1982, pp. 10-11.

4 At times an earlier period is being indicated as the time of emergence of the commercial law. See:
R. Blicharz, J. Grabowski, in: System Prawa Administracyjnego, t. 8A. Publiczne prawo gospodarcze,
ed. R. Hauser, Warszawa 2018, pp. 16-18.

5 A. Chelmonski, Prawo gospodarcze, Gazeta Sadowa Warszawska 1924, no. 36, p. 553; S. Wlodyka,
Prawo gospodarcze. Zarys systemu. Czes¢ ogélna, Warszawa 1981, pp. 11-12.

6 C.Kosikowski, Idea prawa gospodarczego i jego dzialy, Ruch Prawniczy, Ekonomiczny i Socjologiczny
1993, vol. 55, no. 1, p. 16.
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of legal regulation of the economical processes is not permanent.”” This is particu-
larly noticeable in the context of the contemporary history of countries in central
and eastern Europe. Under the conditions of the centrally planned economy a need
existed to develop an expansive legal regulation concerning economic relations. In
turn during the period of economic reforms the significant part of the regulations
previously forming the core of former commercial law became obsolete. The scope
of commercial law was expanded with the regulations important from the point of
view of operations and functioning of the market economy. Further change in this
area as well as in the character of commercial law was effected by the prospects of
and eventual accession of Poland to the European Union. Thus, commercial law is
not a discipline of law with clear and permanently determined boundaries. It makes
formulating certain opinions regarding the values which are supposed to be upheld
by commercial law slightly more difficult.

From among the various concepts of commercial law presented in Polish liter-
ature the concept of commercial law as a complex branch of law is being most fre-
quently invoked. Under this concept commercial law consists of specific elements
of the traditional branches of law regulating economic processes. In particular
commercial law consists of the components of state (constitutional) law referring
to the principles of economic system or the ownership system, the elements of ad-
ministrative law regulating operations of the so-called economic administration
and this part of civil law regulations that governs the framework of the private law
entities (natural persons, legal persons and imperfect legal persons) as well as the
civil law actions taken by the said entities within the framework of their commer-
cial operations (specifically particular contracts).®

As J. Wiszniewski indicates, “rules of commercial law, despite belonging to var-
ious branches of law, form in their whole a specific system. The system is under-
stood as a functional whole, i.e., the whole which has a specific goal and structure -
specific and determined relations between elements of the system. The goal of the
system of commercial law is to ensure adequate functioning and development of
the economy. The legal norms are elements of this legal system. These norms are
formed and interpreted in a manner ensuring their contribution to the realization
of the goals of the system. The affiliation of each of commercial law legal norms
with one of the basic branches of law does not contravene their character resulting
from a given norm being affiliated also with the system of commercial law. Each

7 Ibidem.

8 Apart from its key components commercial law understood in this particular manner also consists
of certain regulations drawn from financial, criminal and labour law. See also: J. Wiszniewski, Prawo
gospodarcze, pp. 7-8.
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of the basic branches of law also forms a system. Systems of the basic branches of
law have their goals. These goals are, however, qualified as values of a more general
character.”®

Subsequent divisions are effected within the framework of commercial law un-
derstood in this manner. The division in regard to the subjective criterion is the
most significant. As a result of this division, we can distinguish private commer-
cial law regulating the mutual legal rights and obligations of the participants of
commercial exchange (horizontal relations) and public commercial law regulating
the legal rights and obligations of economic entities towards the state as well as
competencies of public bodies towards the entities engaged in commercial activity
(vertical relations).'

Commercial law approached as a whole is currently not being subjected to
thorough theoretical deliberations. As the doctrine indicates the representatives of
public commercial law and private commercial law do not aspire to establishing
a common concept of commercial law or even certain common research areas."
It is particularly noticeable that the norms of commercial law understood in this
particular manner do not display the peculiar characteristics enabling aggregating
these norms into an independent branch of law. On the contrary, these norms dis-
play the characteristics of classical branches of law they derive from, i.e., civil law
and administrative law in particular.'?

Thus, isolating commercial law is primarily of importance to systematizing ef-
forts. Doing so enables observing specific legal regulations from the perspective of
their influence on functioning of the economy. It is particularly significant within
the framework of the principle of unity of civil law and departing from the classi-
cal regulations of commercial law effective in the Polish legal order. However, as it
has been previously indicated, commercial law is usually considered when its two
basic fields are being determined: private commercial law and public commercial
law. The studies on commercial law as a separate branch (either a basic or complex
branch), including the studies referring to the values upheld by regulations of this
law, are not currently carried out.”® As A. Bator indicates, commercial law “did not

9 J. Wiszniewski, Prawo gospodarcze, p. 8.

10 C. Kosikowski, Idea prawa gospodarczego..., p. 16.

11 G. Géralczyk, Samodzielnos¢ pojeciowa prawa gospodarczego jako problem analitycznej teorii prawa,
Acta Universitatis Wratislaviensis no. 3337. Prawo 2011, no. 312, p. 144.

12 L. Kieres, in: A. Borkowski, A. Chelmonski, M. Guzinski, K. Kiczka, L. Kieres, T. Kocowski, Adminis-
tracyjne prawo gospodarcze, Wroctaw 2005, p. 20.

13 The doctrine indicates that the usefulness of commercial law may be displayed in treating it as a plat-
form “for the inter-branch synthesis effected on the higher echelon than within the framework of the
basic departments of the taxonomy of law and aimed at integrating the results produced previously
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develop its own lexical subsystem to the extent that would enable it to categorize
the elements of the extra-linguistic reality significant to commercial operations.
In turn, commercial law draws extensively from other industry dictionaries [...].
Under these circumstances it is difficult to expect emergence of a relatively consis-
tent industry dogma (specific science) of commercial law.”**

Therefore, commercial law understood in this manner is primarily a carrier for
the values developed on the level of individual basic branches of law from which
commercial law draws its rules. Because these rules, and thus the said values, are
drawn from such diverse legal systems as civil law or administrative law these rules,
by the virtue of commercial law understood in this particular manner, shall pro-
duce possible conflicts of values. German doctrine even presents a separate concept
of “commercial law as a collection of rules used to resolve conflicts between the
contradictory interests involved in economy.’"?

2. Private law norms and values in the context of public commercial law

The scope and, in consequence, also the character of commercial law are subject
to rather frequent changes. It is so because the form of commercial law is always
a reflection of the attitude of the broadly understood state towards the economy. As
T. Dlugosz rightfully notes, all changes in this attitude are always a result of ideo-
logical entanglement. “Liberalism advocates limited participation of the state in the
economy whereas other ideologies are aiming for the state which enjoys a stronger
or more active participation in the economy, e.g., the «intermediate» ideologies in-
clude the doctrine of the welfare state or the concept of the social market economy.
Each model of state interventionism is supported by a selection of values which

in these departments (S. Wlodyka, A. Chelmonski). The ultimate goal of the integration studies may
consists in developing new legal institutions, frequently of complex and heterogeneous legal nature,
which serve to improve the regulatory functions of law in specific areas of economic life (e.g., land
use planning, special economic areas, public procurements, public-private partnership agreements,
certain types of licenses, legal implements for regulating international goods exchange etc.). However,
we may claim otherwise — that commercial law understood as a peculiar method of researching legal
phenomena is a specific mode of observing and assessing the traditional legal institutions in term of
their adequateness for reaching the stipulated economic goals”, R. Blicharz, J. Grabowski, in: System
Prawa Administracyjnego, vol. 8A, pp. 21-22.

14 A, Bator, Czy powinnismy wyodrebniaé prawo gospodarcze?, in: Wspélczesne funkcje panstwa wobec
gospodarki. Ksiega jubileuszowa Profesora Tadeusza Kocowskiego, eds. K. Kiczka, W. Malecki, Wroctaw
2022, pp. 66-67.

15 S. Wlodyka, Prawo gospodarcze..., p. 12.
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are based on historical experiences, achievements, tradition and culture of a given
social and legal community. The ideological stance and experiences of a given com-
munity are changing and thus the scope, intensity and form of the state interven-
tion in economy are also changing and it may happen that the attitude of the state
towards the economic processes will change in absence of normative changes.”*¢

Contemporary commercial law is adjusted to the demands of the social market
economy. Thus, over the past decades its basic function has changed. Within the
framework of the market economy system commercial law becomes “more useful
for the purpose of protecting economic entities rather than for legitimizing eco-
nomic rulership of the state”” The character and function of the discussed branch
of law were modified gradually. In the initial stage of the transformation the very
important components of public commercial law consisted of e.g., the regulations
concerning commercialization and privatization of the state-owned enterprises, the
application of which nowadays considered a thing of the past. Currently, within the
framework of the broadly understood administering of public property, the public
procurement regulation appears to be the primary object of interest of the doctrine
and practice.

Similarly to commercial law the modern public commercial law is an example
of a complex law discipline. On one hand public commercial law is a part of a more
expansive system of norms under the umbrella of commercial law. On the other
the individual components of public commercial law may be treated as elements of
other branches of law. During its development commercial law underwent numer-
ous changes in regard to its character and scope. In particular within the framework
of public commercial law we may currently observe not only the norms regulat-
ing vertical relations, which are characteristic to the administrative law method of
regulating affairs, but increasingly numerous norms concerning and shaping hori-
zontal relations which are typical of civil law. The complexity of the regulations of
public commercial law may induce search for structural and theoretical similarities
between this discipline of law and commercial law. However, we must immediately
draw attention to the fact that whereas the complexity of commercial law is a result
of the essential characteristics of this discipline, which covers with its scope the
entirety of regulations referring to economic processes, the complex approach to
public commercial law is a result of the intentional actions of the legislator. It is so
because public commercial law is frequently a product of utilizing legal instruments

16 T. Diugosz, Kompetencja w publicznym prawie gospodarczym, Warszawa 2021, p. 32.
17 C. Kosikowski, Idea prawa gospodarczego..., p. 16.
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specific to private law where it is possible (and at times even desirable) to use public
law regulations.

The aforementioned intertwining character of civil-law and administrative law
provisions “is related to increasingly evident phenomenon of «publicization» of pri-
vate law and privatization of public law.”*® The indicated processes, progressing not
only within the framework of public commercial law, are a result of the lawmaker
departing from the traditional manner of formulating acts of law. Frequently these
acts do not cover with their scope the regulations from a single basic branch of
law but regulate given issues in a complex manner - by utilizing private law and
administrative law method of applying regulations. Such practice frequently makes
it more difficult to unambiguously qualify a given regulation as a public-law or
private law regulation; this, in turn, may at times result in the regulation itself being
classified differently by different representatives of the doctrine. As K. Horubski
notes “apart from the normative restrictions imposed upon the entities governed by
private law with the goal of protecting the values equated with — due to their supra-
-individual character — the public interest, the process of publicization of private
law is characterized by the public law instruments (in particular the administrative-
-legal implements but also the criminal-law implements as well as mixed imple-
ments — administrative-criminal) encroaching «upon the area formerly reserved
solely for the private law implements». These instruments are a specific «supple-
ment» to private law regulations and therefore they complement civil law solutions.
However, the discussed process is not accompanied by eliminating the methods for
regulating social and economic relations which are typical of private law"*

The process of publicization of private law characterized hereinabove may
consist of either supplementing the legal structures from the field of private law
(“without questioning the essence of their function and intentionality”) with se-
lected implements of public law (a phenomenon particularly visible in the field of
public procurements) or modifying traditional private law solutions with the goal

18 Z. Duniewska, in: System Prawa Administracyjnego, vol. 1. Instytucje prawa administracyjnego,
ed. R. Hauser, Warszawa 2015, p. 176. As noted by J. Habermas, Strukturalne przeobrazenia sfery
publicznej, Warszawa 2007, p. 291: “As early as following the conclusion of the First World War law
begun to evolve to a certain degree alongside the society and gave birth to the complex mixed process
initially recorded under the name of «publicization of private law» (»Publizierung des Privatrechts«);
later we got used to considering the very same process from the opposite point of view, mainly as
privatization of public law”

19 K. Horubski, Publicyzacja prawa prywatnego w obszarze prawa zaméwieri publicznych, Prace Nau-
kowe Uniwersytetu Ekonomicznego we Wroclawiu 2018, no. 540, p. 83. See also: M. Safjan, Pojecie
i systematyka prawa prywatnego, in: System Prawa Prywatnego, vol. 1. Prawo cywilne - cze¢s¢ ogélna,
ed. M. Safjan, Warszawa 2007, p. 49.
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of “creating a space more conducive for their functioning under the conditions of
modern market.”*

The recent years brought significant growth in interest in specific disciplines of
public commercial law. Such disciplines as competition law, infrastructure sectors’
law or public procurement law were the subject of a sizable number of practical
and theoretical studies. In turn the more general aspects of public commercial law
did not enjoy greater interest.*! Unfortunately, the noticeable direction of public
commercial law development is not conducive to the more expansive theoretical de-
liberations on the essence or the basic values characterizing this discipline. The dy-
namic development of specific disciplines of public commercial law, frequently reg-
ulated through complex legal acts, may in time lead to isolating these disciplines
entirely. Public commercial law may at such time transform into a peculiar ‘general
part’ of public law regulations regarding economic processes. However, forgoing
a more thorough reflection on the subject of public commercial law as a whole may
in the longer perspective lead to disintegration of this discipline.

The potential threats to integrity of public commercial law include concepts
aimed at isolating private law provisions from this complex branch of law. The as-
semblage of norms obtained in this manner would supposedly constitute a founda-
tion for a separate “scientific and educational discipline devoted to applying private
law in the public sector”* which would, however, constitute an element of civil law.
Isolating such “public sector private law” would possibly enable the civil law science
to cover with its scope these public commercial law provisions which utilize private

20 M. Safjan, Pojecie i systematyka..., p. 49.

21 A. Powatowski, Wprowadzenie do aksjologii prawa gospodarczego publicznego, Acta Universitatis Wra-
tislaviensis no. 3977. Prawo 2019, no. 329, p. 222.

22 R. Szczepaniak, Stosowanie prawa cywilnego a podzial na prawo publiczne i prywatne, in: Problemy
pogranicza prawa cywilnego, ed. R. Szczepaniak, Warszawa 2022, p. 158. The author refers to the con-
cepts developed on the grounds of German science where two phenomena became subject of de-
liberations “the so called private administrative law (Verwaltungsprivatrecht) and the application of
civil law within the boundaries of administrative law. [...] In terms of German science we may even
speak of two trends of deliberations. The Verwaltungsprivatrecht is a specific private administrative
law in the normative and science-education meaning. Whether it is a part of the broadly understood
administrative law (the idea supported by the majority of German scholars) or a sub-discipline of
civil law is a subject to a debate. This does not change the fact that in the normative understanding it
is concerned with regulating civil-law relations in the public sector. In the majority of cases it is also
subjected to the jurisdiction of civil law courts. The second research and studies trend was devoted
to applying provisions of civil law within the framework of administrative law (Die Anwendbarkeit
privatrechtlicher Vorschriften im Verwaltungsrecht) and is interested in a different phenomenon, main-
ly the previously indicated phenomenon of «developing» administrative law «at the expense of civil
law.» It is so because in this case we are dealing with the aspect reserved for administrative law, i.e.
administrative law relations.”
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law mode of regulation and thus would introduce civil institutions and values into
public law. According to R. Szafranski the broadly understood public sector is con-
temporarily one of the main areas for applying civil law regulations. Exclusion of
such important regulations from the spectrum of interest of representatives of civil
law doctrine is thus, in his opinion, unjustified.”

Concepts also emerge according to which the mutual intertwining of private-law
and public-law regulations (also in the field of public commercial law) may be treat-
ed as a potential threat to the values protected by public law. In the process of its
historical development public law developed an adequate system of legal protection
instruments which can be utilized by private entities in the case of unlawful and
unchecked operations of the bodies of public administration. In turn private law
does not have such protection implements in place. The civil-law relations based on
the principle of formal equality of the subjects of law favour the materially strong-
er entities which are frequently able to impose their will on a formally equivalent
but materially weaker entity. Thus, as rightfully noted by E. Letowska, the peculiar
‘privatization” of the operations of state authority bodies, until now operating in
the public area, may be viewed as a sort of “departure from a more rigorous public
law regime. Private law regime is less afflictive and poignant for a stronger entity

because it restricts and controls such an entity to a lesser degree”*

Conclusion

Intertwining of the values specific to public and private branches of law has been
always a quality specific to commercial law which aggregates determined norms
solely on the basis of the subjective criteria regardless of the applied method of reg-
ulation. Further division of commercial law into private and public commercial law
was to be, in principle, based on the subjective criterion under which the applied
method of regulation plays a crucial role.

However, as the above deliberations indicate, the original criteria separating
public commercial law from private commercial law are currently not being re-
spected. In particular the introduction of the provisions utilizing private-law reg-
ulations within public commercial law, including regulations directly referencing
the Civil Code, is a challenge for the public commercial law doctrine, specifically

23 R. Szczepaniak, Stosowanie prawa cywilnego..., pp. 158-159.
24 E. Letowska, Prawo cywilne: ztudzenia - kamuflaze - manipulacje, in: Problemy pogranicza. .., pp. 43-44.
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in the aspect of the values these regulations represent. The harmonious coexistence
of the norms expressing the idea of the freedom of an individual and the norms
which restrict this freedom within the framework of the same branch of law may
result in certain difficulties with interpretation. These difficulties may be remedied
through referring to a certain system of values common for the entirety of public
commercial law. These values primarily stem from the constitutional regulations
shaping the entirety of the economic system of the Republic of Poland among which
the principle of a democratic state governed by the rule of law and materializing the
principles of social justice and the concept of social market economy are of primary
importance.”

Too extensive application of private-law regulations in the field of public com-
mercial law gives birth to new threats. On one hand the civil-law components of
public commercial law spark understandable interest among representatives of the
doctrine of civil law. The voices advocating for exclusion of these regulations from
public commercial law emerging in this context may gave birth to justified con-
cerns among representatives of this legal doctrine. On the other hand the excessive
privatization of public commercial law may be perceived as a phenomenon violat-
ing the legal instruments of public law utilized for protecting rights of an individ-
ual. Forasmuch private law is not an adequate instrument for resolving disputes
emerging in the context of applying regulations primarily aimed at protecting the
multi-aspect public interest in the field of economic relations.

Translated by Monika Zielifiska
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Summary: It should be noted that one can find quite extensive studies on the suspension of the limitation pe-
riod of a tax liability in literature, however, the present issue as covered by the project of abolishing the premise
of suspension of the limitation period of a tax liability in connection with the commencement of the proceed-
ings for a fiscal offence or a fiscal misdemeanour provides a completely new perspective. The paper proves that
it is, in fact, unjustified to maintain the premise of suspension of the course of the statute of limitations in its
construction, which is referred to in Article 70 § 6 (1) of the Tax Ordinance. In view of the above, the aim of the
paper will be to assess, against the background of the current legal regulations, the directions of changes in
the analysed institution. The tackled issues entail the inevitability of analysing the legal issues in the indicated
area from the point of view of the character of changes, as well as the practical problems related to them.

Key words: tax liability, tax arrears, statute of limitations, taxpayer, instrumental initiation of fiscal criminal pro-
ceedings

Streszczenie: Nalezy stwierdzi¢, iz w literaturze mozna spotkac sie z do$¢ obszernymi opracowaniami dotycza-
cymi zawieszenia biegu terminu przedawnienia zobowigzania podatkowego, natomiast niniejsze zagadnienie
w ujeciu projektu zniesienia przestanki zawieszenia biegu terminu przedawnienia zobowigzania podatkowego
w zwigzku z wszczeciem postepowania w sprawie o przestepstwo skarbowe lub wykroczenie skarbowe stwa-
rza zupetnie nowa perspektywe. Praca bedzie dowodzi¢, iz w istocie niezasadne jest utrzymywanie w konstruk-
cji przedawnienia przestanki zawieszenia biegu jego terminu, o ktérej mowa w art. 70 § 6 pkt 1 Ordynacji po-
datkowej. W zwiazku z powyzszym celem artykutu bedzie ocena na tle obowigzujacych przepiséw prawnych,
jakie sg kierunki zmian analizowanej instytucji. Przedstawiona problematyka pociaga za sobg nieuchronnos¢
analizy zagadnien prawnych z tego zakresu pod katem charakteru zmian, ale réwniez probleméw praktycznych
z tym zwigzanych.
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Pesiome: CneflyeT OTMETUTD, YTO B /INTEPATYPe MOXKHO HANTW AOCTAaTOYHO OBLUMPHbIE NCCNE[OBaHNS, MOCBA-
LeHHble MPUOCTAHOBMIEHNIO TEYEHNA CPOKA UCKOBOW [AaBHOCTM MO HANoroBoMy 06A3aTenbCTBy, B TO Bpems
KaK JaHHbI BOMPOC B YaCTU NPOEKTa OTMEHbI NMPEANOChITKM NPUOCTaHOBEHNA TEYEHNA CPOKa UCKOBOW [aB-
HOCTY MO HaNoroBoMy 0613aTeNbCTBY B CBA3U C BO3BYKAEHNEM Aena O HAaJIoroBOM NPECTYMEHU WU Hano-
roBOM MpaBOHAPYLLEHVN CO3AaeT COBEPLUEHHO HOBYIO MEPCNeKTUBY. B cTaTbe GyayT NprBefeHbl aprymMeHTbl
B MO/1b3Y TOTO, UTO GaKTNYECKN HEOBOCHOBAHHO COXPAHATH B KOHCTPYKLUM CPOKa AaBHOCTN NPEANOChITKY Ans
NPYIOCTaHOBNEHUA TEYEHMA €ro CPOKa, YNOMAHYTYI0 B cTaTbe 70 § 6 n. 1 Hanorosoro kopekca. B cBA3u ¢ Bbl-
LecKa3aHHbIM, Lienbio cTaTbl GyaeT oLeHKa Ha GpoHe AeMCTBYIOLMX NPaBOBbLIX HOPM, KaKOBbl HanpaBneHns
M3MEHEHW aHann3npyemoro UHCTUTYTa. MNpefcTaBneHHble Npobnembl Hen36eXHo BNeKyT 3a cob6oi aHanm3
NPaBOBbIX BOMPOCOB B 3TOM 06/1aCTV C TOUKM 3PEHUA XapaKTepa U3MEHEHNI, HO TaKe 1 CBA3AHHBIX C 3TUM
npaKTU4ecKrx npobnem.

KnioueBble cnoBa: Hanorosoe 0653aTeNbCTBO, HeOVIMKa MO Hanoram, CPOK VICKOBOW AaBHOCTY, Hanoronnatenb-
LMK, NHCTPYMEHTanbHOe BO36YAEHIE YTONOBHOIO HaNIoroBOro NPon3BoACTBa

Pesiome: Cnig 3a3HaunTy, WO B NliTepaTypi MOXKHA 3HANTN AOCUTb CYTTEBI AOCNIAMKEHHSA WOAO NPU3YNUHEHHA
HapaxyBaHHA CTPOKY AaBHOCTI NOJaTKOBOro 3060B'A3aHHA, TOAI AK Lie NUTaHHA B MPOEKTi CKacyBaHHA nepe-
LYMOBU [ NPW3YNNHEHHA HapaXyBaHHA CTPOKY AaBHOCTI MOAATKOBOro 3000B'A3aHHA Y 3B'A3KY 3 iHiLlitoBaH-
HAM NPOBafKEHHA Y CrpaBi MPo NOAATKOBMIA abo picKanbHMIN 3M104NH CTBOPIOE aBCONIOTHO HOBY MEPCNEKTUBY.
Y cTatTi 6yAe foBeAEHO, WO $paKTUUYHO HeBUNPaBAaHO NiATPMMYBaTU NepeayMOBY NPO NPU3YNNHEHHA Hapa-
XYBaHHA MOro CTPOKY, NPo AKy naetbca y cT. 70 § 6 NyHKT 1 N0JaTKOBOro 3akoHy. Y 3B'A3KY 3 BULLEBMKNage-
HVM, METOIO CTaTTi Byfie OLiHWTY Ha TN YMHHUX MPABOBYX HOPM, AIKi € HANMPAMKW 3MiH aHasi30BaHOTO IHCTUTYTY.
MpepcTaBneHi npobemy 3yMOBNIOIOTb HEMUHYYICTb aHani3y MPaBOBMX NWTaHb Y Ll rany3i 3 TOUKM 30py Xapak-
Tepy 3MiH, a TaKOX MOB'A3aHMX 3 HAMW NPAKTUYHKX Npobiem.

KniouoBi cnoBa: nopatkoBe 3060B'A3aHHSA, MOAATKOBA 3ab6OProBaHiCTb, CTPOK AABHOCTI, MAATHWK MOAATKIB,
nopyLIeHHA KPYMiHanbHO-NOAATKOBOI CpaBu

Introduction

The discussion on the role and the function of the suspension of the statute of
limitations of a tax liability is still ongoing. There is still no answer as to how to
counteract the practice of instrumental initiation of fiscal criminal proceedings. It
is undoubtedly one of the most frequent objections addressed at tax administration
bodies. Apart from this, the issue of the premises for suspending the limitation
period of a tax liability poses serious doubts of a constitutional nature as well.' It
is perfectly illustrated by not only the abstract motion filed by the Ombudsman
in this case, but mainly by the ever-increasing number of constitutional taxpayers’
complaints themselves. It is hardly surprising, by the way, since the aforementioned
application of the Ombudsman was filed in 2014 and the Constitutional Tribunal

1 See: Article 43 and 44 of the Constitution of the Republic of Poland of 2 April 1997, Journal of Laws
[Dziennik Ustaw] 1997 no. 78, item 483 as amended; the Supreme Court, inter alia, in its Decision
of 2 July 2002 in the case IT KK 143/02, stated that there was no protected right of limitation, LEX
no. 55526.
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nearly five years ago postponed the ruling without setting a deadline.” As a result,
the Ombudsman drew the attention of the Minister of Finance to alegal dilem-
ma not resolved for years in subsequent amendments to the Tax Ordinance.’ Since
1 January 2003, the running of the limitation period has been suspended as a result
of the commencement of proceedings for a fiscal offence or fiscal misdemeanour.®
Another amendment to the Tax Ordinance decided that the suspension of the run-
ning of the limitation period should take place as a result of the commencement
of proceedings in a case of a tax offence or a tax misdemeanour, if the suspicion
of a tax offence or misdemeanour involved the non-performance of that obliga-
tion.® The Decision of the Constitutional Tribunal of 17 July 2012 in case P 30/117
resulted in another statutory change, according to which the suspension of the
running of the limitation period takes place as a consequence of the commence-
ment of proceedings for a tax offence or misdemeanour resulting from failure to
tulfil the tax liability, provided that the taxpayer was informed of the commence-
ment of such proceedings before the expiry of the statutory limitation period.® Fi-
nally, the current regulation provides that the limitation period for a tax liability
does not commence, and that the period commenced shall be suspended, on the
date on which proceedings are instituted for a tax offence or tax misdemeanor of
which the taxpayer has been notified, if the suspicion of the offence is related to the
non-performance of that obligation.’

Generally speaking, the essence of the problem is that the running of the limita-
tion period is affected by the commencement of proceedings in a case (the issuance
of a decision on the commencement of an investigation or enquiry) and not against
a person (although the purpose of conducting proceedings in a case is to detect the

2 The Letter from the Ombudsman of 20 June 2022, https://bip.brpo.gov.pl/sites/default/files/2022-06/
Do_MF_Ordynacja_Podatkowa_20.06.2022.pdf [access: 26.08.2022], pp. 2-3.

3 The Act of 29 August 1997 - Tax Ordinance, consolidated text: Journal of Laws 2022 item 2651.

4 The Act of 12 September 2002 amending the Act — Tax Ordinance and certain other acts, Journal of
Laws 2002 no. 169, item 1387 as amended.

5 From 1 January 2003 until 31 August 2005, the premise for suspending the running of the limitation
period was only the commencement of criminal proceedings or proceedings for a fiscal offence or
fiscal misdemeanour.

6 The Act of 30 June 2005 on amending the Act — Tax Ordinance and certain other acts, Journal of Laws
2005 no. 143, item 1199 as amended.

7 The Ruling of the Constitutional Tribunal of 17 July 2012, P 30/11, Journal of Laws 2012 item 848.

8 L Andrzejewska-Czernek, W. Morawski, Konsekwencje wyroku Trybunatu Konstytucyjnego z dnia
17 lipca 2012 r. w sprawie niezgodnosci z Konstytucjg zawieszania biegu terminu przedawnienia,
o ktérym podatnik nie zostat powiadomiony, Przeglad Podatkowy 2013, no. 7, pp. 36-44.

9 Cf. Article 70 § 6 (1) of the Tax Ordinance.
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perpetrator, and Article 70 § 6 (1) of the Tax Ordinance actually presupposes the
presence of a suspect).”’

There is an opinion in legal studies that one of the intentions behind the imple-
mentation of the institution of the statute of limitations in the legal system was to
guarantee the stability of legal transactions by means of the liquidation of overdue
tax liabilities due to the lapse of statutory time.'' One would rather conclude that
this is an extremely ineffective safeguard in the rules of procedure by the simplest
means. The above can be supplemented by the conviction of A. Sarna, who bases
the institution of the statute of limitations of a tax liability ultimately on constitu-
tional values.'? Nevertheless, there is no norm in the Basic Law explicitly referring
to the limitation mechanism. Irrespective of the above, however, the Author of the
Glossary to the Act of the Supreme Administrative Court of 18 June 2018 in the
case I FPS 1/18 correctly assumes that the expiry of a tax liability should occur
within a reasonable period of time.

The judicature has also paid attention to the issue under consideration. It is suf-
ficient to mention almost a hundred rulings of the last two years relating to the
suspension of the limitation period of a tax liability."”* Undoubtedly, it is worthwhile,
in this context, to cite at least some of the statements of the Supreme Administrative
Court, guiding the jurisprudence of administrative courts." For this reason, the ju-

10 B. Brzezinski, E. Szot, Skutki wyroku Trybunatu Konstytucyjnego z dnia 17 lipca 2012 r. (sygn. P 30/11)
w swietle orzecznictwa sgdow administracyjnych, Przeglad Orzecznictwa Podatkowego 2013, vol. 22,
no. 3, pp. 205-211.

11 B. Banaszak, O konstytucyjnosci ustawowej regulacji zawieszenia przedawnienia zobowigzan podat-
kowych, Zeszyty Naukowe Sadownictwa Administracyjnego 2011, no. 1 (34), p. 12.

12 A. Sarna, Zawieszenie biegu terminu przedawnienia - o czym organ podatkowy musi powiadomic¢ po-
datnika?, Przeglad Podatkowy 2018, no. 12, p. 40.

13 Cf,, inter alia, the Ruling of the Voivodeship Administrative Court in Gliwice of 19 July 2022, I SA/Gl
249/22, LEX no. 3375603; the Ruling of the Voivodeship Administrative Court in Gliwice of 7 July
2022, T SA/GI 1090/21, LEX no. 3369371; the Ruling of the Voivodeship Administrative Court in
Olsztyn of 7 July 2022, I SA/OIl 240/22, LEX no. 3367780; the Ruling of the Voivodeship Adminis-
trative Court in £6dz of 6 July 2022, T SA/Ed 141/22, LEX no. 3369163; the Ruling of the Voivode-
ship Administrative Court in Poznan of 15 June 2022, I SA/Po 42/22, LEX no. 3370981; the Ruling
of the Voivodeship Administrative Court in Gdansk of 14 December 2021, I SA/Gd 928/21, LEX
no. 3274693; the Ruling of the Voivodeship Administrative Court in Krakow of 14 December 2021,
I SA/Kr 216/21, LEX no. 3285641; the Ruling of the Voivodeship Administrative Court in Krakéw
of 30 November 2021, I SA/Kr 873/21, LEX no. 3273071; the Ruling of the Voivodeship Adminis-
trative Court in Krakow of 30 November 2021, I SA/Kr 1231/21, LEX no. 3271944; the Ruling of
the Supreme Administrative Court of 25 November 2021, I FSK 1574/21, LEX no. 3302679; the Rul-
ing of the Voivodeship Administrative Court in Gdansk of 23 November 2021, I SA/Gd 1115/21,
LEX no. 3264291.

14 1. Kaligowska, Instrumentalne wszczecie postepowania karnego skarbowego w sSwietle najnowszego
orzecznictwa sqdow administracyjnych, Przeglad Podatkowy 2021, no. 11, pp. 47-48.

STUDIA PRAWNICZE KUL 3(95) 2023



On the premise of suspending the running of the limitation period

dicature came to the conclusion, inter alia, that if the course of the limitation period
of a liability was suspended pursuant to Article 70 § 6 (1) of the Code of Civil Pro-
cedure, of which the interested party was informed prior to the expiry of the limita-
tion period pursuant to Article 70c of the Code of Civil Procedure, the tax liability
should not expire upon the lapse of five years. Well, in order to suspend the running
of the limitation period of a tax liability, it is important to initiate proceedings for
a tax offence in the case and not against a person. Although the Resolution of the
Supreme Administrative Court of 24 May 2021, in the case I FPS 1/21 turned out to
be quite relevant to the issue taken up, its generality verified its significance. It was
noted that one should not derive from it the obligation of automatic and thought-
less removal from legal circulation of all previously existing verdicts of appeal bod-
ies, in which the effects provided for in Article 70 § 6 (1) and Article 70c of the Tax
Ordinance were referred to. The judicature justifies it with the need for simultane-
ous and detailed justification of the circumstances, which caused the initiation of
penal fiscal proceedings and suspension of the limitation period of tax liability."” It
follows from the recitals of the rulings selected for the purpose of the present study
that it is the court’s task to examine the tax file in detail each time in order to deter-
mine whether the circumstances explaining the suspicion of instrumental initiation
of fiscal penal proceedings exist in the case under consideration. Indeed, it is only
in doubtful cases that a court may actually accuse an authority of failing to provide
explanation in the reasons for its decision that the institution of the proceedings in
question was not merely apparent.

It has to be stated that one can encounter quite extensive studies concerning the
suspension of the course of the limitation period of a tax liability in the literature,'
while the issue taken up in terms of the Minister of Finance’s response to the quoted
position of the Ombudsman creates a completely new perspective. The abolition of
the condition of suspension of the period of limitation of tax liability in connection

15 The Ruling of the Supreme Administrative Court of 25 May, I FSK 96/22, LEX no. 3348261.

16 Zarys finansow publicznych i prawa finansowego, ed. W. Woéjtowicz, Warszawa 2008, p. 181;
B. Brzezinski, Glosa do postanowienia NSA z dnia 5 kwietnia 2011 r., I FSK 525/10, Przeglad Orzecz-
nictwa Podatkowego 2011, vol. 20, no. 6, pp. 517-520; T. Kolanowski, Zawieszenie biegu terminu
przedawnienia zobowigzania podatkowego, Glosa. Prawo Gospodarcze w Orzeczeniach i Komen-
tarzach 2014, no. 1, pp. 111-127; T. Dudek, Zawieszenie biegu terminu przedawnienia zobowigza-
nia podatkowego ze wzgledu na tok postepowania karnego skarbowego - artykut dyskusyjny, Zeszyty
Naukowe Sadownictwa Administracyjnego 2014, no. 1, pp. 58-77; A. Brzozowski, A. Talasiewicz,
Weszczecie postepowania karnego skarbowego jako przestanka zawieszenia biegu terminu przedawnie-
nia zobowigzania podatkowego, Zeszyty Naukowe Sadownictwa Administracyjnego 2019, no. 5 (86),
pp- 91-109.
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with the commencement of proceedings for a tax offence or a tax misdemeanor has
been announced."”

The paper will argue that it is in fact groundless to preserve the premise of sus-
pension of the running of the time limit of the statute of limitations in the construc-
tion thereof referred to in Article 70 § 6 (1) of the Tax Ordinance. The aim of the
study will also be to assess, against the background of the current legal regulations,
the directions of changes to the analysed institution, in particular in the light of the
draft of the Tax Ordinance Code,'® which assumes the repeal of Article 70 § 6 (1)
of the Tax Ordinance. Taxpayers should be guaranteed a deadline after which the
correctness of their tax settlement will not be negated. In addition, for a long time,
the doctrine of tax law has advocated not only systematising statutory definitions
within the scope of limitation periods and cases of interruption of the running of
the limitation period, but also deleting Article 70 § 6 (1) from the Tax Ordinance
Code.” The presented subject matter entails the inevitability of analysing the legal
issues in the said area in terms of the character of changes as well as of the practical
problems involved. In addition, however, over the years the discussed issue has un-
dergone certain transformations, which may cause arbitrariness or impossibility of
logically correct, functional and systemically coherent interpretation.

The paper assumes methodological pluralism. The two main research methods
used in the work were the dogmatic-legal method and the theoretical-legal one. An
auxiliary legal-historical and analytical method was used, which made it possible to
present the subject of the research from the point of view of its evolution and thus
to obtain a complete picture of the subject under discussion.

1. Limitation of tax liability

Article 70 § 1 of the Tax Ordinance provides that a tax liability is time-barred at the
end of five years, counting from the end of the calendar year in which the deadline

17 The Letter of the Minister of Finance of 18 July 2022, https://bip.brpo.gov.pl/sites/default/files/2022-07/
Odpowiedz_MF_Ordynacja_Podatkowa_18.07.2022.pdf [access: 26.08.2022], p. 3, cf. also the Explan-
atory Memorandum to the Government Draft Law — Tax Ordinance, Parliamentary print no. 3517,
https://www.sejm.gov.pl/sejm8.nsf/druk.xsp?nr=3517 [access: 12.10.2022], p. 203.

18 Government draft law — Tax Ordinance, draft no. UD409, Parliamentary print no. 3517, https://
www.sejm.gov.pl/sejm8.nsf/PrzebiegProc.xsp?id=CE6B73E53195B2C9C1258417003990D4 [access:
26.08.2022].

19 L. Etel et al., Nowa Ordynacja podatkowa. Z prac Komisji Kodyfikacyjnej Ogélnego Prawa Podatkowe-
go, Bialystok 2017, p. 254.
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for payment of tax expired. Therefore, one has to conclude that after the lapse of
a certain period of time, the tax liability, even if unpaid, expires according to Ar-
ticle 59 § 1 (9) of the Tax Ordinance ex lege together with interest on arrears. It is
unnecessary to issue separate decisions. The tax authority, after the expiry of the
limitation period, has no competence to effectively demand payment of the amount
due, while the optional payment of the tax after that date generates an overpayment
subject to refund to the taxpayer. The essence of a tax liability is that it is concre-
tised as to the amount, as to the time of payment and as to the place of payment.
The liability to pay is both concrete and actualised.”

When analysing the present issue, one should note that under the general tax
law, the statute of limitations exists — as the statute of limitations on tax assessment,
the statute of limitations on tax liability, the statute of limitations on the right to de-
termine the tax liability of a third party, and the statute of limitations on the liability
of a third party. Depending on the unveiling in which it appears, it can therefore
have different effects.

The expiry of a specific tax obligation in the statute of limitations of a tax liability
is only a consequence of the wording of Article 59 § 1 item 9 of the Tax Ordinance.
Incidentally, it may only be added that the legislator was right to shape this provi-
sion in the indicated manner. Indeed if, as in civil law, a time-barred tax liability
were to develop into a natural liability, there would be a risk of abuse of the law
by the tax administration. It is worth noting that although the creditor - the State
Treasury - would be deprived of the possibility to enforce the benefit, such obliga-
tion as a natural one would still remain. As a result, complete elimination of the tax
liability from legal circulation would become virtually impossible and tax authori-
ties could claim it as unexpired at any time.?' It should therefore be assumed that if
the legislator had wished to shape the statute of limitations for a tax liability along
the lines of its counterpart in the civil law, it would have been difficult to formulate
normative arguments against such a procedure.

The subject matter in question is widely commented on in the literature. On the
one hand, the discussed provision is intended to protect the interests of the state
against criminal or fiscal offences but, on the other hand, the complete exclusion
of the possibility of limitation raises an objection. However, it turns out that the
legislator has not included a regulation, enabling a party subject to tax proceedings
to assert its rights by challenging the suspension as of the date of the institution

20 L. Etel, Komentarz do art. 70 o.p., w: Ordynacja podatkowa. Komentarz aktualizowany, ed. L. Etel, 2020
[LEX database], subheading no. 7.
21 A. Gomulowicz, J. Matecki, Podatki i prawo podatkowe, Warszawa 2008, p. 387.
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of criminal proceedings or proceedings for a tax offence or a tax misdemeanour.”
O. Nieczepa, is right to claim that the specific legal regulation does not solve any
problems as regards its application in practice.” In particular, the stage of provid-
ing information to the taxpayer at the stage of pre-trial proceedings is not clear
enough.” The moment at which proceedings are initiated against a person plays
an important role. In this context, it is worth referring to the stance of the Supreme
Court indicating that the issuance of the decision on the presentation of charges,
as well as its subsequent announcement and possible questioning of the suspect
should take place even within one day, provided that the premises expressed in Ar-
ticle 313 § 1 of the Code of Criminal Procedure do not occur. Taking into account
the standpoint of the Supreme Court, the pre-trial proceedings authority, having
in view the expiry of the limitation period, should act immediately.” As a result, it
seems necessary to inform the taxpayer of the presentation of charges, because, as
O. Nieczepa states, it is the moment of notifying the taxpayer of the suspension of
the running of the limitation period, as from that time the taxpayer has knowledge
of the pending penal-fiscal proceedings.”

However, the mechanism described above does not change the fact that it can
lead to a situation that the taxpayer does not know after what date these liabili-
ties may be enforced. The ambiguity of the regulation in question is updated when
the initiated penal-fiscal proceedings are themselves suspended pursuant to Ar-
ticle 114a of the Act of 10 September 1999 - Fiscal Penal Code.” The taxpayer is
only informed that the statute of limitations does not apply because its course has
been suspended. No assumption can be made as to when the taxpayer will become
aware of the deadline for the final enforcement of the tax liability. The authorities,
during the 5-year limitation period, may initiate and conduct proceedings for a fis-
cal (‘misdemeanour’) offence,” thereby leading to the suspension of the limitation
period for tax liability.” When the 5-year limitation period expires, the taxpayer is

22 B. Banaszak, O konstytucyjnosci ustawowej..., pp. 14-16.

2 O. Nieczepa, Poinformowanie podatnika o wszczeciu postgpowania karnoskarbowego jako moment sku-
tecznego zawieszenia biegu terminu przedawnienia zobowigzania podatkowego po uptywie 5-letniego ter-
minu przedawnienia, Glosa. Prawo Gospodarcze w Orzeczeniach i Komentarzach 2015, no. 3, p. 123.

24 T. Dudek, Zawieszenie postepowania karnego skarbowego ze wzgledu na prejudykat, Prokuratura
i Prawo 2012, no. 11, p. 103.

25 The Supreme Court Ruling of 26 June 2013, V KK 453/12, LEX no. 1341289.

26 O. Nieczepa, Poinformowanie podatnika..., p. 125.

27 The Act of 10 September 1999 - Fiscal Penal Code, consolidated text: Journal of Laws of 2023 item 654.

28 T. Grzegorczyk, Kodeks postgpowania karnego, vol. 1. Komentarz do art. 1-467, Warszawa 2014, s. 1038.

29 Cf. G. Dzwigala, Instrumentalne wszczecie postepowania karnego skarbowego a zakres kontroli sgdowo-
administracyjnej, Przeglad Podatkowy 2021, no. 1, p. 54.
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merely informed that the limitation period does not occur, as its course has been
suspended due to the commencement of penal-fiscal proceedings.*’

One may obviously still resort to the catalogue of premises for the suspension of
the statute of limitations of a tax liability compiled by M. Gusciora for the purposes
of the issue under consideration. Therefore, if comparisons are to be resorted to at
all, the one that is most relevant is the manner in which information is provided.
It should allow the taxpayer himself to determine whether the initiated proceed-
ings for a fiscal offence or a fiscal misdemeanour are linked to a default. It should
also be accepted that the action finally taken should lead to the final conclusion of
the proceeding for a fiscal offence or fiscal misdemeanour.’ In this context, one
should pay attention to the view of W. Modzelewski, who stated that the limitation
period itself is misconstrued. In his view, the erroneous normative construction in
question determines the massive scale of criminal proceedings, thus multiplying
persons suspected of having committed criminal fiscal offences.*

Obviously, all arguments aim at the conclusion that the legislator’s response to
the indicated problems has been to subordinate the penal fiscal regulations to the
institutions of tax law. In this way, it is supposed to be the duty of the administrative
court to assess a possible abuse of the law. In turn, the heterogeneous position of
the judicature on the said matter generates a real risk of depriving taxpayers of legal
protection.”

2. The stance of judicature

As has already been pointed out above, the institution of suspension of the running
of the limitation period of a tax liability has received quite a lot of attention in court
jurisdiction. Considering the challenges associated with it at the moment, it should
not come as a surprise that Article 70 § 6 (1) of the Tax Ordinance has aroused par-
ticular interest of tax authorities in fiscal penal proceedings, since fiscal issues man-

30 Cf. The Ruling of the Voivodeship Administrative Court of 15 April 2014, IIT SA/Po 78/14, LEX
no. 1465777.

31 M. Gudciora, Skutki wszczecia postgpowania karnego skarbowego bedgcego przyczyng zawieszenia
biegu przedawnienia zobowigzania podatkowego, Przeglad Podatkowy 2020, no. 10, pp. 50-51.

32 Komisja Kodyfikacyjna Ogdlnego Prawa Podatkowego, Kierunkowe zatozenia nowej ordynacji po-
datkowej, Warszawa 2015, https://mf-arch2.mf.gov.pl/c/document_library/get_file?uuid=c5583761-
7069-4816-8f1f-63fb34b9d86b&groupld=764034 [access: 13.10.2022], p. 69.

33 The Ruling of the Voivodeship Administrative Court in Wroctaw of 22 July 2019, I SA/Wr 365/19,
LEX no. 2725718.
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date counteracting the expiry of tax liabilities. The fear of expiry of a tax liability
often determines their instrumental behaviour - the commencement of preparato-
ry proceedings for a tax offence or a tax misdemeanour,* leading at the same time
to the suspension of the statute of limitations of the liability.”” As I. Lipowicz, the
Ombudsman, correctly pointed out, the premise of Article 70 § 6 (1) of the Code
of Criminal Procedure has become a ‘handy’ tool, thanks to which a peculiar ‘per-
petuum mobile’ of never-ending proceedings is created: the criminal and also the
administrative ones.” Moreover, it is difficult to expect a clear understanding of the
analysed institution, since Article 2 of the Constitution of the Republic of Poland
itself creates, as it were, a state of uncertainty for a taxpayer, violating the standard
of constitutional control under Article 2 of the Constitution of the Republic of Po-
land.”” This line of interpretation allows for non-initiation or suspension of the run-
ning of the limitation period of a tax liability also in the absence of factual grounds
justifying the commencement of criminal proceedings for a fiscal offence or fiscal
misdemeanour,® without the need to charge the taxpayer with the commission of
the indicated forbidden acts.*” In this manner, the courts assume that a linguistic
interpretation is fully sufficient, and they are content to rely on the first, even the
intuitive, meaning of a particular normative phrase. In such a case, of course, it is
difficult to expect a real analysis of the legal text if other methods of interpretation
become unknown.* Meanwhile, administrative courts should analyse the hypothe-
sis of a legal norm from all the rules applicable to the whole system of law,*' and not
only from the literal wording of the provisions.*

34 L. Wilk, J. Zagrodnik, Prawo i proces karny skarbowy, Warszawa 2019, p. 307.

35 G. Labuda, Zawieszenie postepowania karnego skarbowego ze wzgledu na prejudykat, Prokuratura
i Prawo 2011, no. 3, p. 80.

36 The Application of the Ombudsman to the Constitutional Tribunal of 22 October 2014, https://ipo.try-
bunal.gov.pl/ipo/Sprawa?&pokaz=dokumenty&sygnatura=K%2031/14 [access: 13.10.2022], pp. 3, 8.

37 Cf. B. Banaszak, O konstytucyjnosci ustawowej..., pp. 11-18.

38 Cf.the Ruling of the Supreme Administrative Court of 1 October 2015, II FSK 995/15, LEX no. 1986527;
the Ruling of the Supreme Administrative Court of 24 November 2016, 1 FSK 759/15, LEX no. 2169607;
the Ruling of the Supreme Administrative Court of 1 October 2015, IT FSK 995/15, LEX no. 1986527
the Ruling of the Supreme Administrative Court of 6 December 2017, 1 FSK 212/16, LEX no. 2445954;
the Order of the Supreme Administrative Court of 8 March 2018, I FSK 657/16, LEX no. 2474887;
the Order of the Supreme Administrative Court of 24 May 2018, I FPS 1/18, LEX no. 2492448.

3 H. Gajewska-Kraczkowska, O prawdziwej funkcji zawieszenia postepowania karnego skarbowego,
Monitor Podatkowy 2012, no. 4, p. 16.

40 Rzezbienie panistwa prawa. 20 lat pézniej. Ewa Letowska w rozmowie z Krzysztofem Sobczakiem,
eds. E. Letowska, K. Sobczak, Warszawa 2012, p. 8.

41 Cf. M. Szubiakowski, W sprawie ograniczenia przedawnienia zobowigzan podatkowych, Monitor Po-
datkowy 2012, no. 4, p. 12.

42 R. Mastalski, Tworzenie prawa podatkowego a jego stosowanie, Warszawa 2016, pp. 128-139.
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While considering the scope of the institution in question, it is necessary to
draw attention to the solutions adopted in the Resolution of the Supreme Admin-
istrative Court of 7 judges of the Supreme Administrative Court of 24 May 2021 in
the case I FPS 1/21.* Drawing on this decision, one may pose the question: what
legal issues should be the subject of analysis in order to conclude that the authority
acted instrumentally when initiating fiscal penal proceedings?** The control of the
administrative courts, in a situation in which proceedings for a fiscal offence or fis-
cal misdemeanour have been initiated, cannot aim at a comprehensive and general
verification of the correctness of its initiation from the point of view of the provi-
sions of the Fiscal Penal Code.* The mere issuance of a ruling on the initiation of
proceedings for a fiscal offence or fiscal misdemeanour results in the effect specified
in Article 70 § 6 (1) in connection with Article 70c of the Tax Ordinance, and would
precisely lead to the abuse of the title institution, thus undermining the rule of law
resulting from Articles 2 and 7 of the Constitution of the Republic of Poland.* It
follows from a reading of the ruling cited above that the fundamental reason for
overruling decisions of the authorities is the issue of the lack of reference to the
allegation of instrumental use of the law. At the same time, it has been highlighted
that the courts cannot decide on the direction of the ruling or limit themselves in
the assessment of a possible abuse of the institution of substantive law. Thus, the
difficulty resides in finding out, on the basis of the established facts and evidence,
the real reasons for initiating criminal tax proceedings if the material from the tax
case does not allow it to be concluded. However, it results in the observation that
jurisprudence still approves of the behaviour of an authority that initiates proceed-
ings without actually being interested in the actual conclusion thereof,”” because the
only element of the initiation of criminal tax proceedings is the inevitable passage
of time and the risk of the creditor losing the possibility of demanding satisfaction
of the liability before the end of tax proceedings, the culmination of which is the

43 The Resolution of 7 judges of the Supreme Administrative Court of 24 May 2021, I FPS 1/21, LEX no.
3178297.

44 D. Strzelec, Konsekwencje uchwaty NSA z 24.05.2021, I FPS 1/21, w orzecznictwie sgdow administracyj-
nych, Przeglad Podatkowy 2021, no. 12, p. 13.

45 B. Szyprowski, Uzasadnione podejrzenie popetnienia przestgpstwa jako faktyczna przestanka wszczecia
postepowania przygotowawczego, Prokuratura i Prawo 2006, no. 3, p. 133.

46 Cf. B. Brzezinski, O zjawisku naduzycia prawa podatkowego przez administracje podatkowg, Kwartal-
nik Prawa Podatkowego 2014, no. 1, pp. 9-16.

47 Cf. K. Machalica-Drozdek, A. Drozdek, Wszczecie postepowania przygotowawczego w sprawie karnej
skarbowej a zawieszenie biegu terminu przedawnienia dochodzenia naleznego cta, Prokuratura i Prawo
2016, no. 4, pp. 129-130.
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determination of its amount.*® Unfortunately, statistics confirm this conclusion. In
fact, the report on practical application of Article 70 § 6 (1) of the VAT Act shows,
that in 91% of control proceedings, marked with the ‘flaw’ of instigating criminal
tax proceedings — their subject was a tax liability expiring at the end of the year, in
which these proceedings were instituted.*

Thus, in practice, it is not possible, in the context under discussion, to make
such an ‘automatic’ allegation that there has been an abuse of the suspension of
the limitation period which is the subject of the hypothesis of a substantive tax law
rule.”® One should consider the meaning of the situation specified in Article 106 § 3
of the Code of Civil Procedure on the sidelines of the above considerations. It may
be relevant for the issue under consideration. If the court, when assessing the ruling
relating to Article 70 § 6 (1) of the Tax Ordinance, has doubts as to its justification,
then - it could, pursuant to Article 106 § 3 of the Code of Civil Procedure take
evidence from the documents of the fiscal penal case file to which the authority
refers when explaining the suspension of the running of the limitation period of
the tax liability.”

3. Amendments to the Tax Ordinance

However, it is impossible to see that adequate protection of the taxpayer could eas-
ily be guaranteed by a statutory construction - the abandonment of the regulation
contained in the current Article 70 § 6 (1) of the Tax Ordinance. The legislator
looks for a justification for such a solution in the forthcoming draft of the Tax Or-
dinance at least in the principle of speed and simplicity of tax proceedings.”® The

48 A. Ladzinski, ]. Wasko, T. Burczynski, W. Wasko, K. Kudlek, Instrumentalne wszczynanie postepowari
karnych skarbowych w trakcie postepowar kontrolnych i podatkowych - analiza praktyki stosowania
art. 70 § 6 pkt 1 ordynacji podatkowej. Raport podsumowujgcy wyniki badania danych uzyskanych
w trybie dostgpu do informacji publicznej, Torun 2019, p. 91.

49 Ibidem, pp. 38-39.

50 Cf. R. Mastalski, Glosa do wyroku NSA z 30 lipca 2020 r., I FSK 128/20, Orzecznictwo Sadéw Polskich
2021, no. 3, item 143, p. 174.

51 The Act of 30 August 2002 — Law on proceedings before administrative courts, consolidated text:
Journal of Laws 2022 item 1457.

52 Cf.]. Wasko, Instrumentalne wszczecie postepowania karnego skarbowego - fakt znany sgdowi z urzedu
i jego konsekwencje, Przeglad Podatkowy 2021, no. 1, p. 52; M. Jendraszczyk, Czy wszczecie postepowa-
nia karnoskarbowego zawsze skutkuje zawieszeniem biegu terminu przedawnienia zobowigzania podat-
kowego?, Doradztwo Podatkowe - Biuletyn Instytutu Studiéw Podatkowych 2020, vol. 12, pp. 35-36.

53 Cf. Article 125 of the Tax Ordinance; the Letter from the Minister of Finance of 18 July 2022, p. 1.
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Explanatory Memorandum to the draft of the new Tax Ordinance explicitly states
that an important issue of the new limitation formula is the repeal of the flawed
premise leading to the suspension of the running of the limitation period for tax
liabilities in connection with the initiation of fiscal penal proceedings.* Practice
has shown that Article 70 § 6 (1) of the Tax Ordinance has become a tool for tax au-
thorities serving only de facto to prolong enforcement of tax liabilities and to con-
duct a considerable number of inspection and tax proceedings. It is worth noting,
following M. Zagdrski, that the modified content of the provisions in connection
with the Decision of the Constitutional Tribunal leads to the conclusion that the
enforcement of the disposition of Article 70c of the Tax Ordinance exhausts the
condition of notification in Article 70 § 6 (1), which does not at all denote the free-
dom of notifying the taxpayer of the commencement of penal-fiscal proceedings.*
There is no doubt that the purpose of the institution in question was to compel the
creditor to enforce financial receivables in due time. However, when one proceeds
to analyse the current regulation through the prism of the quoted rulings of admini-
strative courts, it becomes apparent that the evident lack of a direct connection
with the non-fulfilment of a specific tax obligation results in the suspension of the
running of the limitation period of its tax liability.” A situation in which legislative
ambiguities take place at the expense of entrepreneurs and business entities causes
a violation of the stability of social relations guaranteed by the constitutional prin-
ciple of legal security.”” Doubts finally arise as to the legal consequences of actions
aimed at waiving the principle in dubio pro tributario.”®

Given the above, it may appear that the amendment in question will solve the
indicated problems. In a situation in which the law does not provide any other way
to achieve the goal - to end the practice of instrumental initiation of penal-fiscal
proceedings just before the expiry of the limitation period for tax, such an initia-
tive should be assessed positively. Changes moving in the opposite direction in the

54 The Letter from the Ombudsman..., p. 3.

5 M. Zagorski, Zawieszenie biegu przedawnienia zobowigza# podatkowych a wszczecie postgpowa-
nia w sprawie o przestgpstwo karnoskarbowe, https://isp-modzelewski.pl/serwis/zawiesze-
nie-biegu-przedawnienia-zobowiazan-podatkowych-a-wszczecie-postepowania-w-sprawie-o-prze-
stepstwo-karnoskarbowe/ [access: 4.09.2022].

5 Cf. B. Blaszczak, Wszczynanie postepowati karnych skarbowych w celu zawieszenia biegu terminu
przedawnienia - analiza wybranego orzecznictwa, Doradztwo Podatkowe - Biuletyn Instytutu
Studiéw Podatkowych 2020, vol. 12, p. 42.

57 Cf. Article 2 of the Constitution of the Republic of Poland.

5 P.Kulik, Czy kazde zawiadomienie organu skarbowego o zawieszeniu terminu przedawnienia zobowig-
zania podatkowego z powodu wszczecia postepowania karnoskarbowego skutecznie zawiesza ten ter-
min? Interpretacja art. 70 § 6 pkt 1 i art. 70c ustawy Ordynacja podatkowa w Swietle orzecznictwa
sgdow administracyjnych, Palestra 2016, no. 7-8, p. 165.
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assumption of the proponent himself worsen the situation of taxpayers.” However,
the assumptions should be real and supported by facts, it is not enough here to
make a laconic statement about the elimination of the premise of suspension of the
tax liability limitation period in connection with the commencement of proceed-
ings for a tax offence or a tax misdemeanour.

One would rather expect a rational proponent to include precise information
concerning at least an analysis of the level of impact of other changes introduced at
the same time. Meanwhile, the latest proposals of the Minister of Justice with regard
to amendments to the Fiscal Penal Code may have even further increased the lack
of clarity and unambiguity of the provisions in force.®® Serious reservations were
aroused by the changes, in particular with regard to the statute of limitations for
punishment for fiscal offences and misdemeanours. The withdrawal of the Minister
of Justice from the proposed amendments to the Fiscal Penal Code, which could
have even further increased the lack of clarity and unambiguity of the provisions in
force, should be assessed positively. The project assumed the deletion of § 2 from
Article 44 of the Fiscal Penal Code, according to which the punishability of a fiscal
offence consisting in the depletion or exposure to depletion of a public law receiv-
able ceases also when the statute of limitations for this receivable has expired. Such
reasoning of the proponent was burdened with serious shortcomings. It could have
turned out that the modified regulation would have made it possible to hold indebt-
ed taxpayers criminally accountable even after the expiry of the statutory limitation
period for tax liabilities. The amendment in such a form would not, therefore, have
led to the view that in the situation of changes in the Tax Ordinance, after the expiry
of the tax liability through the statute of limitations, there would be no possibili-
ty of conducting criminal-fiscal proceedings. The work on the bill was eventually
abandoned because, as the body responsible for drafting the amendment correctly
stated, it would have actually turned out to be pointless. Otherwise, the proponent
would simply show a far-reaching inconsistency. On the one hand, there is a desire
to counteract the instrumental initiation of criminal fiscal proceedings with the an-
nounced amendment to the Tax Ordinance, while on the other hand, a regulation
would be implemented depriving once again of certainty as to the scope of liability
in the event of the statute of limitations of a tax liability. Although the proponent

59 M. Szulc, A. Pokojska, Nowelizacja ordynacji podatkowej: Nowe uprawnienia fiskusa i podatnikow,
Dziennik Gazeta Prawna 2022, no. 132, https://podatki.gazetaprawna.pl/artykuly/8488963,now-
elizacja-ordynacji-podatkowej-zmiany-w-podatkach.html [access: 4.09.2022].

60 The Withdrawn Bill on Amendments to the Act - Fiscal Penal Code and Certain Other Acts, pro-
ject no. UD357, https://www.gov.pl/web/premier/projekt-ustawy-o-zmianie-ustawy--kodeks-karny-
skarbowy-oraz-niektorych-innych-ustaw [access: 4.09.2022].
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of the project admitted that penal fiscal liability should be based on the ultima ra-
tio principle of criminal law, the very attempt to introduce a model assuming that
penal fiscal liability is incurred despite the statute of limitations, is not conducive
to the implementation of the principle of the citizen’s trust in the state and the law
instituted by it. In addition, according to the project assumptions of the Minister of
Finance, the premises suspending the running of the limitation period of a tax lia-
bility due to the order for securing the repayment of a potential tax arrears and due
to the application of enforcement measures, inter alia, in connection with granting
an immediate enforceability order to a non-final decision, are to remain in force.*
The conclusions drawn after the analysis of the proposed provisions at this stage are
sceptical.

Conclusions

Bearing in mind the conclusions drawn from the present study, it should be noted,
that the discussed legal regulations allow one to unequivocally state that it is in fact
unjustified to maintain the premise of suspension of the course of the statute of
limitations in the construction thereof, referred to in Article 70 § 6 (1) of the Tax
Ordinance. Undoubtedly, disadvantages resulting from the essence of its function-
ing cannot be overruled.

Given the already mentioned exemplary nature of the possible forms of the insti-
tution in question and the needs of practice, taxpayers remain ‘at the mercy’ of tax
authorities taking advantage of the illegibility of regulations in the discussed scope.
A. Brzozowski and A. Talasiewicz draw attention to doubts about the administra-
tive practice itself accurately. Not only are many of the cases dealt with by the au-
thorities based on a premise which, as it turns out, results in rather vexatious sanc-
tions for the taxpayer, these circumstances are all the more questionable when the
authority takes completely different actions in relation to those which it is obliged
or entitled to take in dealing with the case.®* As it seems, genuine protection should
be inherent in ensuring the clarity and consistency of the procedure.®® The specific

61 Cf. A. Pokojska, M. Szulc, Zmiany w ordynacji podatkowej. Jedne korzystne, inne ryzykowne, Dziennik
Gazeta Prawna 2022, no. 133, p. B2.

62 A. Brzozowski, A. Talasiewicz, Wszczecie postepowania karnego skarbowego..., p. 107.

6 Cf. A. Nita, Czynnik czasu w prawie podatkowym. Studium z dziedziny zobowigza# podatkowych,
Gdansk 2007, p. 270.
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looping of the running of the statute of limitations referred to by G. Labuda® places
the creditor, i.e. the State Treasury, in a very advantageous position - the suspen-
sion of the running of the tax statute of limitations until the completion of the
tax case proceedings with the extension of the period of punishment of the tax
offence.® Naturally, one could reduce the issue to a statement that ignorance of tax
law may simply be extremely burdensome for a taxpayer. However, the situation
is quite different, all the more so when the Ombudsman’s actions go unanswered
by the state authorities. The inaction of the Constitutional Court towards the Om-
budsman’s abstract request cited above as well as the constitutional complaints filed
in this case deserves particular disapproval.®® It leads not only to the conclusion that
the current legal status is unacceptable from the point of view of the protection of
constitutional rights and freedoms but it makes one question the assumption of the
co-participation of the Constitutional Court in the exercise of justice.

Closing the reflections on the title issues, the announced dynamic changes to
the Tax Ordinance itself should also be approached with great caution. The best
example of this is the attempt to enact a draft of a new Tax Ordinance, prepared by
the Codification Committee of the General Tax Law.*” The draft assumed, among
other things, a distinction between the statute of limitations applicable to the right
to assess tax and the statute of limitations regarding the right to its collection. The
Commission paid particular attention to the guarantee function of the institution
of the statute of limitations. It has been pointed out that it is currently weakened
due to the existing grounds for suspending the running of the limitation period and
abusing the interruption of this period. However, despite five years of work on the
new Tax Ordinance, it has not yet been decided to adopt the finished draft.®®

Although one may argue with the accuracy of the currently proposed solutions,
there is no doubt that, de lege ferenda, one should rather consider a final elimina-
tion of the existing legal regulations pertaining to the premises for suspending the

64 G. Labuda, Art. 44, in: P. Kardas, G. Labuda, T. Razowski, Kodeks karny skarbowy. Komentarz, 2017
[LEX database].

65 Cf. M. Oleksy, Postgpowanie karnoskarbowe i zawieszenie biegu terminu przedawnienia zobowigzania
podatkowego - ,.trik” fiskusa czy naruszenie podstawowych praw podatnika?, https://www.oleksy-po-
datki.pl/2019/12/postepowanie-karnoskarbowe-i.html [access: 4.09.2022].

66 Cf. SK 100/19, SK 50/20, SK 122/20, SK 52/21, SK 4/22.

67 The Act established by the Regulation of the Council of Ministers of 21 October 2014 on the es-
tablishment, organization and procedures of the Codification Commission of the General Tax Law,
consolidated text: Journal of Laws 2014 item 1471.

68 L. Zalewski, Prof. Etel: Nie widze mozliwosci dalszego funkcjonowania obecnej ordynacji podatkowej,
Dziennik Gazeta Prawna 2020, no. 19, https://podatki.gazetaprawna.pl/artykuly/1451016,leo-
nard-etel-ordynacja-podatkowa-zmiany-2020.html [access: 13.10.2022].
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running of the limitation period of a tax liability from legal turnover, so that even
in the event of a ruling of the Constitutional Tribunal in relation to the problem
posed in the Ombudsman’s motion, no further changes would have to be made.
Indeed, M. Wojtun is right claiming that the finding of the Constitutional Tribunal
rendering Article 70 § 6 (1) of the Code of Civil Procedure inconsistent with Arti-
cle 2 of the Constitution of the Republic of Poland to the extent that it provides that
the running of the limitation period of a tax liability does not commence, and that
a commenced period is suspended, with the date of commencement of proceedings
in the case and not against the person, will not ensure protection against instru-
mental use of the said provision. As a result, it will be the duty of administrative
courts to carry out such control,” and as practice shows, it is impossible to collect
all the premises for the suspension of the statute of limitations of a tax liability. Well,
the legal predictability is desirable especially from the perspective of the interpreta-
tion of the provisions of the fiscal law.

Translated by Monika Zielitiska

Bibliography

Andrzejewska-Czernek I., Morawski W., Konsekwencje wyroku Trybunatu Konstytucyjnego
z dnia 17 lipca 2012 r. w sprawie niezgodnosci z Konstytucjg zawieszania biegu terminu
przedawnienia, o ktérym podatnik nie zostat powiadomiony, Przeglad Podatkowy 2013,
no. 7.

Banaszak B., O konstytucyjnosci ustawowej regulacji zawieszenia przedawnienia zobowigzan
podatkowych, Zeszyty Naukowe Sagdownictwa Administracyjnego 2011, no. 1 (34).

Blaszczak B., Wszczynanie postepowan karnych skarbowych w celu zawieszenia biegu terminu
przedawnienia - analiza wybranego orzecznictwa, Doradztwo Podatkowe — Biuletyn In-
stytutu Studiow Podatkowych 2020, vol. 12.

Brzezinski B., Glosa do postanowienia NSA z dnia 5 kwietnia 2011 r., I FSK 525/10, Przeglad
Orzecznictwa Podatkowego 2011, vol. 20, no. 6.

Brzezinski B., O zjawisku naduzycia prawa podatkowego przez administracje podatkowg,
Kwartalnik Prawa Podatkowego 2014, no. 1.

Brzezinski B., Szot E., Skutki wyroku Trybunatu Konstytucyjnego z dnia 17 lipca 2012 r. (sygn.
P 30/11) w $wietle orzecznictwa sqdow administracyjnych, Przeglad Orzecznictwa Podat-
kowego 2013, vol. 22, no. 3.

0 M. Wojtun, Zawieszenie biegu terminu przedawnienia zobowigzania podatkowego na skutek wszczecia
postepowania karnoskarbowego, Glosa. Prawo Gospodarcze w Orzeczeniach i Komentarzach 2017,
no. 2, p. 115.

STUDIA PRAWNICZE KUL 3(95) 2023

87



Piotr Kobylski

88

Brzozowski A., Talasiewicz A., Wszczecie postgpowania karnego skarbowego jako przestanka
zawieszenia biegu terminu przedawnienia zobowigzania podatkowego, Zeszyty Naukowe
Sadownictwa Administracyjnego 2019, no. 5 (86).

Dudek T., Zawieszenie biegu terminu przedawnienia zobowigzania podatkowego ze wzgledu na
tok postepowania karnego skarbowego — artykut dyskusyjny, Zeszyty Naukowe Sadowni-
ctwa Administracyjnego 2014, no. 1.

Dudek T., Zawieszenie postepowania karnego skarbowego ze wzgledu na prejudykat,
Prokuratura i Prawo 2012, no. 11.

Dzwigata G., Instrumentalne wszczecie postepowania karnego skarbowego a zakres kontroli
sgdowoadministracyjnej, Przeglad Podatkowy 2021, no. 1.

Etel L., Komentarz do art. 70 o.p., in: Ordynacja podatkowa. Komentarz aktualizowany, ed. L. Etel,
2020 [LEX database], subheading no. 7.

Etel L. et al., Nowa Ordynacja podatkowa. Z prac Komisji Kodyfikacyjnej Ogélnego Prawa
Podatkowego, Bialystok 2017.

Gajewska-Kraczkowska H., O prawdziwej funkcji zawieszenia postgpowania karnego skar-
bowego, Monitor Podatkowy 2012, no. 4.

Gomulowicz A., Malecki J., Podatki i prawo podatkowe, Warszawa 2008.

Grzegorczyk T., Kodeks postepowania karnego, vol. 1. Komentarz do art. 1-467, Warszawa 2014.
Gusciora M., Skutki wszczecia postgpowania karnego skarbowego bedgcego przyczyng zawiesze-
nia biegu przedawnienia zobowigzania podatkowego, Przeglad Podatkowy 2020, no. 10.
Jendraszczyk M., Czy wszczecie postepowania karnoskarbowego zawsze skutkuje zawieszeniem
biegu terminu przedawnienia zobowigzania podatkowego?, Doradztwo Podatkowe - Biu-

letyn Instytutu Studiéw Podatkowych 2020, vol. 12.

Kaligowska L., Instrumentalne wszczecie postgpowania karnego skarbowego w swietle naj-
nowszego orzecznictwa sqgdéw administracyjnych, Przeglad Podatkowy 2021, no. 11.

Komisja Kodyfikacyjna Ogdlnego Prawa Podatkowego, Kierunkowe zatozenia nowej ordy-
nacji podatkowej, Warszawa 2015, https://mf-arch2.mf.gov.pl/c/document_library/get
file?uuid=c5583761-7069-4816-8f1{-63tb34b9d86b&groupld=764034 [access: 13.10.2022].

Kolanowski T., Zawieszenie biegu terminu przedawnienia zobowigzania podatkowego, Glosa.
Prawo Gospodarcze w Orzeczeniach i Komentarzach 2014, no. 1.

Kulik P,, Czy kazde zawiadomienie organu skarbowego o zawieszeniu terminu przedawnienia
zobowigzania podatkowego z powodu wszczecia postepowania karnoskarbowego skutecz-
nie zawiesza ten termin? Interpretacja art. 70 § 6 pkt 1 i art. 70c ustawy Ordynacja podat-
kowa w $wietle orzecznictwa sqdow administracyjnych, Palestra 2016, no. 7-8.

Ladzinski A., Wasko J., Burczynski T., Wasko W., Kudlek K., Instrumentalne wszczynanie
postepowaii karnych skarbowych w trakcie postegpowar kontrolnych i podatkowych - anali-
za praktyki stosowania art. 70 § 6 pkt 1 Ordynacji podatkowej. Raport podsumowujgcy
wyniki badania danych uzyskanych w trybie dostepu do informacji publicznej, Torun 2019.

Labuda G., Art. 44, in: Kardas P, Labuda G., Razowski T., Kodeks karny skarbowy. Komen-
tarz, 2017 [LEX database].

tabuda G., Zawieszenie postepowania karnego skarbowego ze wzgledu na prejudykat,
Prokuratura i Prawo 2011, no. 3.

Machalica-Drozdek K., Drozdek A., Wszczecie postepowania przygotowawczego w sprawie
karnej skarbowej a zawieszenie biegu terminu przedawnienia dochodzenia naleznego cta,
Prokuratura i Prawo 2016, no. 4.

STUDIA PRAWNICZE KUL 3(95) 2023



On the premise of suspending the running of the limitation period

Mastalski R., Glosa do wyroku NSA z 30 lipca 2020 r., I FSK 128/20, Orzecznictwo Sadow
Polskich 2021, no. 3, item 143.

Mastalski R., Tworzenie prawa podatkowego a jego stosowanie, Warszawa 2016.

Nieczepa O., Poinformowanie podatnika o wszczeciu postepowania karnoskarbowego jako
moment skutecznego zawieszenia biegu terminu przedawnienia zobowigzania podatkowe-
€0 po uplywie 5-letniego terminu przedawnienia, Glosa. Prawo Gospodarcze w Orzecze-
niach i Komentarzach 2015, no. 3.

Nita A., Czynnik czasu w prawie podatkowym. Studium z dziedziny zobowigzan podatkowych,
Gdansk 2007.

Oleksy M., Postepowanie karnoskarbowe i zawieszenie biegu terminu przedawnienia zobowig-
zania podatkowego — ,.trik” fiskusa czy naruszenie podstawowych praw podatnika?, https://
www.oleksy-podatki.pl/2019/12/postepowanie-karnoskarbowe-i.html [access: 4.09.2022].

Pokojska A., Szulc M., Zmiany w ordynacji podatkowej. Jedne korzystne, inneryzykowne, Dzien-
nik Gazeta Prawna 2022, no. 133.

Rzezbienie panstwa prawa. 20 lat pézniej. Ewa Letowska w rozmowie z Krzysztofem Sobcza-
kiem, eds. E. Letowska, K. Sobczak, Warszawa 2012.

Sarna A., Zawieszenie biegu terminu przedawnienia — o czym organ podatkowy musi powia-
domi¢ podatnika? Przeglad Podatkowy 2018, no. 12.

Strzelec D., Konsekwencje uchwaly NSA z 24.05.2021 r., I FPS 1/21, w orzecznictwie sqgdow
administracyjnych, Przeglad Podatkowy 2021, no. 12.

Szubiakowski M., W sprawie ograniczenia przedawnienia zobowigzan podatkowych, Monitor
Podatkowy 2012, no. 4.

Szulc M., Pokojska A., Nowelizacja ordynacji podatkowej: Nowe uprawnienia fiskusa i po-
datnikow, Dziennik Gazeta Prawna 2022, no. 132, https://podatki.gazetaprawna.pl/ar-
tykuly/8488963,nowelizacja-ordynacji-podatkowej-zmiany-w-podatkach.html [access:
4.09.2022].

Szyprowski B., Uzasadnione podejrzenie popetnienia przestgpstwa jako faktyczna przestanka
wszczecia postgpowania przygotowawczego, Prokuratura i Prawo 2006, no. 3.

Wasko J., Instrumentalne wszczecie postgpowania karnego skarbowego - fakt znany sgdowi
z urzedu i jego konsekwencje, Przeglad Podatkowy 2021, no. 1.

Wilk L., Zagrodnik J., Prawo i proces karny skarbowy, Warszawa 2019.

Wojtun M., Zawieszenie biegu terminu przedawnienia zobowigzania podatkowego na skutek
wszczecia postgpowania karnoskarbowego, Glosa. Prawo Gospodarcze w Orzeczeniach
i Komentarzach 2017, no. 2.

Zagérski M., Zawieszenie biegu przedawnienia zobowigza# podatkowych a wszczecie
postepowania w sprawie o przestepstwo karnoskarbowe, https://isp-modzelewski.pl/ser-
wis/zawieszenie-biegu-przedawnienia-zobowiazan-podatkowych-a-wszczecie-poste-
powania-w-sprawie-o-przestepstwo-karnoskarbowe/ [access: 4.09.2022].

Zalewski L., Prof. Etel: Nie widzg mozliwosci dalszego funkcjonowania obecnej ordynacji po-
datkowej, Dziennik Gazeta Prawna 2020, no. 19, https://podatki.gazetaprawna.pl/artyku-
ly/1451016,leonard-etel-ordynacja-podatkowa-zmiany-2020.html [access: 13.10.2022].

Zarys finansoéw publicznych i prawa finansowego, ed. W. Wojtowicz, Warszawa 2008.

STUDIA PRAWNICZE KUL 3(95) 2023

89






STUDIA PRAWNICZE KUL
3(95) 2023

Public interest and competition-restricting
agreements in the jurisprudential practice of
the Bydgoszcz Branch of the Office of Competition
and Consumer Protection

Interes publiczny a porozumienia ograniczajgce konkurencje w praktyce orzeczniczej
Delegatury Urzedu Ochrony Konkurencji i Konsumentéw w Bydgoszczy

y6nnyHbIN MHTEPEC 1 OrpaHNYMBALOLLE KOHKYPEHLMIO CornalleHuns B cygebHom
npaktuke MNpeacraButenbCTBa YNpaBneHUs no 3almute KOHKYpeHLun
1 notpebuTtenen B r. boigrowle

CycninbHuUi iHTepec Ta Yrogu, Lo 0OMeXyloTb KOHKYPEHLIito, y MpaKTuLi
MNpeacTaBHMLUTBA YNpaBRiHHA 3 NUTaHb 3aXMCTY KOHKYPEHLIil Ta cnoxmsadis y bugroui

ANNA NOWAKOWSKA
Dr,, Kazimierz Wielki University
e-mail: anna.now@ukw.edu.pl, https://orcid.org/0000-0003-2753-8866

Summary: The public interest constitutes a justification for limiting the constitutional principle of freedom of
economic activity in the form of prohibiting agreements that restrict competition. It sets the scope of this limi-
tation and identifies behaviours of entrepreneurs that will be considered anti-competitive. However, the public
interest is normatively indeterminate, which results in various definitions depending on the adopted doctri-
nal basis of competition policy. This article presents the understanding of this term as adopted in doctrine and
jurisprudence. This serves as a starting point for researching the method of identifying the public interest in
the jurisprudential practice of the Branch of the Office of Competition and Consumer Protection in Bydgoszcz.
To achieve this goal, decisions concerning agreements restricting competition issued by the President of the
Office of Competition and Consumer Protection — Branch of the Office in Bydgoszcz, since the effective date of
the Act of 16 February 2007, as well as court judgments resulting from appeals filed in these cases, were ana-
lysed. The analysis led to the conclusion that despite formally examining the admissibility of this intervention in
each case, the efforts of the President of the Office of Competition and Consumer Protection focus primarily on
demonstrating that entrepreneurs enter into competition-restricting agreements, thus violating Article 6 (1) of
the Act of 16 February 2007.

Key words: public interest, competition law, competition-restricting agreements

Streszczenie: Interes publiczny stanowi uzasadnienie dla ograniczenia konstytucyjnej zasady wolnosci dziatal-
nosci gospodarczej w postaci zakazu zawierania porozumien ograniczajacych konkurencje. Wyznacza zakres
tego ograniczenia i wskazuje zachowania przedsiebiorcéw, ktére beda uwazane za antykonkurencyjne. Interes
publiczny jest jednak niedookreslony normatywnie, przez co jest réznie definiowany w zaleznosci m.in. od przy-
jetych podstaw doktrynalnych polityki konkurencji. Artykut przedstawia prezentowane w doktrynie i orzeczni-
ctwie rozumienie interesu publicznego. Stanowi to punkt wyjscia do przeprowadzenia badan nad sposobem
identyfikowania interesu publicznego w praktyce orzeczniczej Delegatury Urzedu Ochrony Konkurencji i Konsu-
mentéw w Bydgoszczy. W tym celu przeanalizowano decyzje dotyczace porozumien ograniczajacych konkuren-
cje wydawane przez Prezesa UOKIK - Delegature w Bydgoszczy od czasu wejscia w zycie obowiazujacej ustawy,
a takze wyroki sadow, ktére zapadaty w wyniku rozpatrzenia odwotan sktadanych w tych sprawach. Analiza ta
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pozwolita na wyciagniecie wniosku, ze mimo formalnego badania dopuszczalnosci tej interwencji w kazdej spra-
wie, wysitki Prezesa UOKIK koncentruja sie przede wszystkim na wykazaniu zawierania przez przedsiebiorcéw
porozumien ograniczajacych konkurencje, naruszajacych przepis art. 6 ust. 1 ustawy z dnia 16 lutego 2007 r.
Stowa kluczowe: interes publiczny, prawo ochrony konkurencji, porozumienia ograniczajace konkurencje

Pesiome: My6nuuHblii NHTEpec ABIAETCA 0OOCHOBAHMEM [N OTFPaHUYEHMA KOHCTUTYLIMOHHOTO MpUHLMMa
cBo6OAbI XO3ANCTBEHHOI AEATENbHOCTY B BIAE 3anpeTa Ha 3aK/loueHne cornalleHunii, orpaHNYMBaloLLNX KOH-
KypeHumto. OH onpegenaet chepy [eNCTBUA fAHHOTO OrpaHUYeHUA 1 yKa3biBaeT Ha nosefeHvie npeanpuHu-
maTesieil, KOTOpoe CYNTAeTCA aHTUKOHKYPeHTHbIM. OfHaKo ny6nnyHbIN MHTEpeC He onpefeneH HOPMaTUBHO
1 MO3TOMY OnpefenaeTca Nno-pasHoMy, B TOM UMC/IE U B 3aBUCUMOCTU OT MPUHATON [OKTPVHANbHOWN OCHOBbI
KOHKYPEHTHOW MOAUTUKW. B flaHHON cTaTbe NpeAcTaBneHo NOHUMaHue nybnMyHOro nHTepeca, NpefcTaBieH-
Hoe B JOKTpUHE 1 CyfebHoM npakTuke. OHO CNYXMT OTMPABHOW TOUYKOW AnA NPOBEAEHUA UCCIIe[OBaHNs TOTo,
Kak onpepensaeTca obLecTBeHHbIV UHTepec B cyfebHOI NpakTuke MpeacTaBuTenbcTBa YnpaBneHya no salure
KOHKypeHLm 1 noTpebuteneii B boigrolue. C 3Toii Lienbio 6binv NpoaHanv3npoBaHbl peLleHmns Mo orpaHnyrBa-
I0LLMM KOHKYPEHLIMIO COrallieHNAM, BbiHeceHHble Mpeaceatenem YnpasneHns o 3almte KOHKYPEHLUM 1 No-
Tpebutenei - NpeactaBuTeNnb-CTBOM B ropofie bbifrotie ¢ MOMeHTa BCTYNNeHNA B CUNy JeiCTBYIOLEro 3aKkoHa,
a TaK>Ke peLLeHnA Cyfl0B, BbIHECEHHbIe B pe3yJibTaTe pacCMOTPEHVA NOJAHHbIX MO 3TVM feslam aneALNOHHbIX
o6xanoBaHuid. [laHHbI aHany3 No3BONUA chenaTb BbIBOA O TOM, YTO, HECMOTPA Ha PpopManbHOe paccmoTpe-
He Bompoca o ONYCTVMOCTI AaHHOTO BMeLLaTeNbCTBa B KaXKAOM KOHKPETHOM cnyyae, ycunua MNpepacenatena
YnpaBneHua no 3almte KOHKYPeHUMN 1 noTpebuTenein HanpassieHbl B NepByio oyepeAb Ha NOATBEPXAeHne
3aK/IloUeHUA NPeAnPUHAMATENAMI OFPaHNYMBAIOLMX KOHKYPEHLVIO COralleHuid, HapyLIAloWmMX NooXKeHve
cTaTby 6 (1) 3aKoHa oT 16 peBpans 2007 ropa.

KnioueBbie cnosa: ﬂy6ﬂ|/|‘-|HbI|7| NHTEpeC, KOHKYPEHTHOE NMpaBo, OrpaHnvMBaroLLnie KOHKYpeHLUMIo cornalleHna

Pestome: CycninbHUI iHTEPEC € BUNPaBAAHHAM OOMEXeHHS KOHCTUTYLINHOTO MPYHLMMNY CBOGOAV EKOHOMIUHOT
LiAnbHOCTI Yy dopmi 3a60POHU YKNaaaTh yroau, Wo obMeXyoTb KOHKypeHLUito. BiH Bu3Havae cdepy Aii uboro
obMeXKeHHA Ta BKa3ye Ha NoBefiHKy NiANpUEMLB, AKa BBaXKaTUMETbCA aHTUKOHKYpeHTHO. OfHaK CycninbHUi
iHTepec € HOPMATUBHO HEAOCTATHbO BU3HAYEHNM | TOMY BU3HAYaETbCA NO-PiZHOMY, 3aNeXHO 30KpeMa, Bif Npu-
NHATUX JOKTPUHANbHUX 3acaf KOHKYPEHTHOI NONITUKK. Y CTaTTi NpeAcTaBneHo PO3yMiHHA CYCnifIbHOTO iHTep-
ecy B AOKTPWHI Ta NpaKkTuLi. BoHa € NOYaTKOBOIO TOUKOI AN1A NPOBEAEHHA AOCAILKEHHA TOrO, AK CYCMinbHUIA
iHTepec BM3HaYaeTbCA B NpakTuLi MNpeactaBHMLTBa YNpaBiHHA 3 NUTaHb 3aXMCTY KOHKYPeHLii Ta CnoXuBadis
y Brigrouyi. 3 Lieto meToto 6yno npoaHanizoBaHo pilleHHS WoAO Yrof, siki 0OMeXyloTb KOHKYPEHLito, NpUIHATI lo-
NOBOIO YNPaBAiHHA 3 MUTaHb 3aXMCTY KOHKYPEHLiii Ta CNoXMBaYiB — buaroLcbke BigAineHHA 3 MOMEHTY HabpaH-
HA YMHHOCTI YNUHHMM 3aKOHOM, a TaKOX PiLLieHHA CyAiB, AKi Oynu NPUNHATI 3a pe3ynbTaTamy Po3rnagy anenauin
nofaHuX y Uux cnpasax. Liei aHani3 403BonMB 3po6rTH BUCHOBOK, LLO, He3Baxatoun Ha popmarbHy nepesipKy
[ONYCTUMOCTi TAKOTO BTPYYaHHA B KOXHOMY KOHKPETHOMY BUMaKy, 3ycunna fonosm YnpasAiHHA 3 NUTaHb 3a-
XUCTY KOHKYpeHLii Ta cnoxuavis (YN3KC) 3ocepepxyioTbca Hacamnepes Ha AoBefeHHI YKNaAeHHA Nignprem-
LisIMU YTOA, L0 OOMEXYIOTb KOHKYPEHLIito, MOPYLLYOUM NMOSIOXKEHHS Y. 1 CT. 6 3aKoHy Big 16 notoro 2007 poky.
KniouoBi cnoBa: cycninbHui iHTepec, NPaBo 3axXUCTy KOHKYPeHLi, yrofu, Lo 06MeXyoTb KOHKYPEHLilo

Introduction

The public interest provides a justification for restricting the constitutional princi-
ple of freedom of economic activity in the form of a ban on competition-restricting
agreements. This concept is vague and normatively undefined, hence it is defined
differently depending, among other things, on the accepted doctrinal basis of com-
petition policy. It is largely dependent on the demands of society and its expecta-
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tions regarding the rules of the market economy. Consequently, the public interest
defined under certain circumstances, along with changes in society and the eco-
nomic situation, is itself also subject to change. Thus, the general clause of public
interest allows to correct its meaning in axiological, political or practical terms.'

The heterogeneous and variable nature of this clause, as well as the discrepan-
cies observed in the doctrine as to its understanding, justify the study of the way in
which the concept of public interest is interpreted in the rulings of the President of
the Office of Competition and Consumer Protection (hereinafter: OCCP) regard-
ing competition-restricting agreements during the effective period of the Competi-
tion and Consumer Protection Act of 16 February 2007 (hereinafter: the Act).> The
research problem thus defined is of momentous practical importance. One of the
public interest functions is a jurisdictional one, setting limits on the permissibility
of the OCCP President’s intervention. The way in which this concept is interpreted
will directly affect the possibility of initiating antitrust proceedings and the further
evaluation of the actions of entrepreneurs entering into agreements that restrict
competition. The study will be conducted on the example of rulings issued by the
OCCP Branch in Bydgoszcz. This will allow us to fulfil the purpose of this publi-
cation, i.e. to determine what is the jurisprudential practice of the President of the
OCCP Branch in Bydgoszcz in cases involving competition-restricting agreements
with regard to the interpretation of the concept of public interest against the back-
ground of judicial decisions and doctrinal achievements. The goal should also be to
determine whether the interpretation of the concept of public interest adopted in
the Bydgoszcz Branch reflects the trends in the OCCP President’s jurisprudential
practice in the rest of the country. Therefore, the OCCP President’s decisions issued
in other Branches will be examined, and their comparison will make it possible to
determine whether the OCCP’s practice is uniform in nature, or whether there are
noticeable differences in the way it operates, depending on where the decision was
issued.

1 M. Bernatt, A. Jurkowska-Gomulka, T. Skoczny, Podstawy i zakres publicznoprawnej ochrony
konkurencji, in: System Prawa Prywatnego, vol. 15. Prawo konkurencji, ed. M. Kepinski, Warszawa
2014, p. 742.

2 Act on competition and consumer protection of 16 February 2007, consolidated text: Journal of Laws
[Dziennik Ustaw] 2021 item 275 as amended.
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1. Interpretation of the concept of public interest according to the doctrine

The discussion on the concept and nature of public interest has been going on in
legal science for along time.” However, there is no consensus on its conceptual
scope. Doubts about the feasibility of formulating its definition have led some ac-
ademics to advocate abandoning the use of this category. The view that the appli-
cation of the general public interest clause is not useful for the legal order is an
isolated one, and representatives of the doctrine have not stopped trying to develop
an appropriate definition, which is particularly evident in the doctrine of admin-
istrative law in its broadest sense, including administrative business law.* In-depth
analyses of this concept have resulted in the emergence of numerous concepts in
this area. For an overview of positions on the understanding of the concept of pub-
lic interest, see Artur Zurawik’s publication.’ The author systematised the existing
literature, pointing out that four types of concepts have emerged: axiological, link-
ing the public interest to values, praxeological - relating it to goals, concepts linking
it to needs, or, finally, mixed concepts.

The concept of public interest in also non-uniform in competition law. The dif-
ferences in the presented perspectives are due not only to different views regarding
its role in this area of law, but also to the adoption of different assumptions and
advocacy of one of the concepts indicated above. A convincing view is presented
by Konrad Kohutek, who points out that clarifying the axiology of antitrust law is
of significant practical importance. In his view, the ultimate value protected by this
right is consumer welfare, and focusing on it allows for the consistent application of
its regime. In this context, “the public interest is competition as a mechanism that
promotes the economic well-being of consumers. The public interest clause allows
for a correct understanding of competition as a value that is the subject of antitrust
protection.” Decisions by the President of the OCCP to intervene in the behav-
iour of entrepreneurs should depend on whether such behaviour harms the public
interest (competition) as such. Introducing additional values into the axiology of
antitrust law (which are also intended to be other criteria for the conduct of the

3 The category of public interest is of interest not only to lawyers, but also to political scientists, phi-
losophers, economists and sociologists, see E. Komierzyniska, M. Zdyb, Klauzula interesu publiczne-
go w dziataniach administracji publicznej, Annales Universitatis Mariae Curie-Sklodowska. Sectio G
2016, vol. 63, no. 2, p. 165.

4 P Bogdanowicz, Interes publiczny w prawie energetycznym Unii Europejskiej, Warszawa 2012, p. 72.

5 A. Zurawik, Interes publiczny w prawie gospodarczym, Warszawa 2013 [Legalis database], Chapter 2 § 2.
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OCCP President) would typically lead to “inconsistent, unpredictable and, above
all, incorrect application or incorrect non-application of the antitrust regime.

The doctrine’s considerations on the axiology of competition law are not reflect-
ed in the practice of the President of the OCCP.” When deciding cases in the field of
competition-restricting agreements, he does not advocate any of the views present-
ed in the literature; in fact, he rarely cites them. The separation of legal theory and
practice means that in order to determine how the jurisprudential practice of the
President of the OCCP - Bydgoszcz Branch is shaped, one should focus primarily
on the analysis of the rulings issued.

2. Decisions of the President of the Office of Competition
and Consumer Protection - Bydgoszcz Branch in cases of
competition-restricting agreements

During the effective period of the Act, the President of the OCCP - Bydgoszcz
Branch issued 15 decisions concerning agreements that restrict competition. Near-
ly half of them (seven) violated the prohibition under Article 6 (1) (1) of the Act,
three violated the prohibition under Article 6 (1) (3), two violated the prohibition
under Article 6 (1) (6), and three violated the prohibition under Article 6 (1) (7) of
the Act.

Of all the violations of Article 6 (1) of the Act found, the largest group (7 cases)
are price agreements. The subject of 4 of them was the trading of goods at different
market levels, i.e. the agreements were concluded between a manufacturer and dis-
tributors.®* Manufacturers imposed minimum resale prices on their goods, limiting
intra-brand competition. This precluded the use of new, cheaper forms of distribu-
tion, which ultimately harmed the interests of consumers. The remaining 3 cases in-
volved horizontal agreements that were entered into by competing entities.” At the

6 K. Kohutek, Aksjologia publicznego prawa konkurencji, in: Aksjologia publicznego prawa gospodarcze-
g0, ed. A. Powalowski, Warszawa 2022 [Legalis database], point 3. See idem, Naruszenie interesu pub-
licznego a naruszenie konkurencji (na tle praktyk rynkowych dominantéw), Pafistwo i Prawo 2010,
no. 7, pp. 45-56.

7 D. Miasik, T. Skoczny, in: Ustawa o ochronie konkurencji i konsumentow. Komentarz, ed. T. Skoczny,
Warszawa 2014 [Legalis database], Commentary on Article 1, thesis 70.

8 Decisions of the President of the OCCP of: 31 December 2010, RBG-24/2010; 30 August 2012,
RBG-19/2012; 4 December 2012, RBG-30/2012 and 30 December 2013, RBG-42/2013.

9 Decisions of the President of the OCCP of: 16 June 2010, RBG-6/2010; 8 July 2011, RBG-9/2011 and
26 November 2012, RBG-29/2012.
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same time, as a result of the mutual exchange of information at informal meetings,
competitors were raising the price level of their services. The negative consequences
affecting consumers are obvious with such practices.

During the period under review, three decisions were issued in the area under
the authority of the Office’s Branch in Bydgoszcz, stating violations of the prohi-
bition on agreements involving market sharing. The first of these concerned an
agreement in the insurance market. The entrepreneurs were to divide the domestic
market for the sale of group accident insurance among themselves. Ultimately, the
decision was overturned by a judgment of the Court of Competition and Consumer
Protection following an appeal filed by the entrepreneurs, and the judgment of the
court of first instance was subsequently upheld by the Court of Appeal in Warsaw.'
Two other decisions concerned the same entity - a manufacturer and seller of in-
dustrial feed for livestock." They concerned unauthorised arrangements between
two companies in the same line of business, agreeing not to compete with each
other and not to sell products to customers to whom they were supplied by the other
party to the agreement. Thus, there was a division of the domestic sales market
based on entity criteria. The amount of fines imposed on colluding entrepreneurs
was among the highest in 2020 antitrust cases.

Two decisions had a basis in Article 6 (1) (6) of the Act. Both of the identified
cases of the restriction of market access concerned the market for funeral services
and the prevention of entrepreneurs not covered by the agreement from providing
grave digging services and organising burials in cemeteries belonging to Roman
Catholic parishes.'? The activity of the OCCP Branch in Bydgoszcz in this regard
was included in an extensive study of the freedom to provide funeral services in
cemeteries, conducted since 2000 by the President of the OCCP."®

During the period under review, there were also three cases of collusive bidding
by entrepreneurs joining tenders organised by public entities.'* These decisions

10 Decision of the President of the OCCP of 30 December 2011, RBG-28/2011; Judgment of the Region-
al Court — Court of Competition and Consumer Protection of 27 March 2015, XVII AmA 82/12 and
Judgment of the Court of Appeal in Warsaw of 23 January 2019, VII AGa 1408/18.

11 Decisions of the President of the OCCP of 5 August 2020, RBG-7/2020 and of 28 December 2020,
RBG-14/2020.

12 Decisions of the President of the OCCP of 5 December 2011, RBG-21/2011 and of 7 December 2011,
RBG-23/2011.

13 P. Adamczewski, Swiadczenie ustug cmentarnych i pogrzebowych. Obowigzki zarzqdcy cmentarza
w Swietle ustawy o ochronie konkurencji i konsumentow, Warszawa 2014, https://uokik.gov.pl/publi-
kacje.php?news_page=1&tag=2 [access: 6.06.2022].

14 Decisions of the President of the OCCP of: 21 December 2011, RBG-27/2011; 31 December 2013,
RBG-47/2013 and 31 December 2014, RBG-47/2014.
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concerned activities involving the agreement of the terms of bids, including in par-
ticular the price, in the local markets for the performance of forestry services and
the trading of agricultural real estate, as well as in the national market for the provi-
sion of road lane, street and car park cleaning and mowing services.

3. Interpretation of the concept of public interest in the decisions of the
President of the OCCP - Branch in Bydgoszcz

In order to determine how the concept of public interest was interpreted by the
President of the OCCP - Bydgoszcz Branch, the legal justifications of the deci-
sions indicated in the section entitled ‘public interest’ were examined. Even a brief
analysis of them makes it possible to see that the explanations of what constitutes
a violation of the public interest by a given practice are based on repeated patterns.
The indicated sections of the decision are divided into two parts: a theoretical con-
sideration of the essence of this concept and an examination of whether the premise
of antitrust intervention is applicable to the case at hand. Of the 15 decisions issued,
13 were prepared according to a previously adopted template. In terms of the gen-
eral analysis of the concept of public interest, a total of four models were used.

The decisions of the President of the OCCP - Bydgoszcz Branch clarify the con-
cept of public interest through numerous references to judgments of the Court of
Competition and Consumer Protection and the Supreme Court. In this way, the le-
gal justifications for the decisions reflect the trends seen in case law. One issue that
the judiciary has often attempted to resolve has been the question of understanding
the public interest as a prerequisite for antitrust intervention. A kind of summa-
ry of the views in this regard was the Supreme Court’s judgment of 5 June 2008,
which discussed two opposing lines of jurisprudence.’> According to the first one,
referred to as the quantitative approach, “a violation of the public interest occurs
when a «broader circle of market participants» and not just a single entity has been
affected by the effects of illegal actions, or when these actions have caused other
adverse phenomena in the market.”'¢ The second line of jurisprudence, on the other
hand, “equates the public interest with the infringement of competition or causing
(the possibility of causing) adverse effects on the market” The Supreme Court fully
shared the position representing the qualitative approach, emphasising that “the

15 Ruling of the Supreme Court of 5 June 2008, III SK 40/07, LEX no. 479320 with case law cited therein.
16 The Court here quotes the Ruling of Supreme Court of 27 August 2003, CKN 527/01, LEX no. 137525.

STUDIA PRAWNICZE KUL 3(95) 2023

97



Anna Nowakowska

98

existence of a public interest should be assessed through a broader view, taking into
account the totality of the negative effects of actions in a particular market”

The largest group of the decisions reviewed, five on price agreements and one on
collusive bidding, stressed that the law does not address the protection of individual
claims, and that the basis for applying its provisions is to determine whether there
has been a violation of the public interest designated by the Act’s provisions, not
the interest of an individual or group. Reference was also made to a Supreme Court
ruling of 27 August 2003, referring to the effects of prohibited activities affecting
a wider range of market participants, as well as causing other adverse phenomena.
This ruling was identified in the 2008 judgment cited above as representing the first
line of jurisprudence, which would fit in with the quantitative approach. However,
this approach was not adopted in its pure form. The arguments were supplemented
with references to rulings, which are now cited as an example of a qualitative ap-
proach. The decisions described further cite, namely, the judgment of the Court of
Competition and Consumer Protection of 21 March 2005, in which the protection
of the public interest is equated with “the existence and development of competi-
tion in all relevant markets,” and intended, in the opinion of the Supreme Court,
to represent a qualitative approach.” Following the distinction between the lines
of jurisprudence indicated in the 2008 judgment, it would be reasonable to assume
that the Bydgoszcz Branch takes a mixed position and applies both the quantitative
and qualitative approach. However, it does not seem to treat the described lines of
jurisprudence as contradictory. One must agree with Konrad Kohutek, who points
out that there are grounds for even seeing them as similar to each other. Both lines
of jurisprudence allow a finding of a violation of the public interest in the event that
the practices of entrepreneurs cause other adverse phenomena or effects; it is just
that the second line does not emphasize the quantitative criterion.'® A similar view
was expressed by Tadeusz Skoczny, who counts among the rulings demonstrating
the quantitative approach only those that directly refer to the number of market
participants harmed by practices prohibited by the law, without reference to other
criteria for determining the violation of the public interest."” Thus, it should be
assumed that, in the judgment in question, the Supreme Court insufficiently sepa-
rated the lines of case law presented, and their common features cause uncertainty
about the position taken in the decision being drawn up.

17 Judgment of Court of Competition and Consumer Protection of 21 March 2005, XVII AmA 16/04.

18 K. Kohutek, in: K. Kohutek, M. Sieradzka, Ustawa o ochronie konkurencji i konsumentéw. Komentarz,
Warszawa 2014, Commentary on Article 1, pp. 58-59.

19 T. Skoczny, in: Ustawa o ochronie konkurencji i konsumentéw. Komentarz, ed. T. Skoczny, Commen-
tary on Article 1, theses 48-55.
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Other decisions issued by the President of the OCCP - Branch in Bydgoszcz do
not raise questions of this kind. The elaborate analysis of the concept of public inter-
est presented in them clearly indicates a qualitative approach. Accordingly, “the good
protected under the provisions of the law is the public interest in ensuring proper con-
ditions for the functioning of competition and ensuring the protection of the interests
of entrepreneurs and consumers as institutional, collective phenomena. The purpose of
the law is not to protect the private interest of either the entrepreneur or the consum-
er.® The differences in the ruling practice of the Bydgoszcz Branch are not related to the
dates of the decisions. It should be assumed that the President of the OCCP - Bydgoszcz
Branch has advocated the qualitative approach since the beginning of the application
of the provisions of the Act, but at times his arguments are brief and consist only of
quoting a passage from a Supreme Court judgment on “the action of an entrepreneur
causing other adverse phenomena in the market’ without providing commentary. The
2008 Supreme Court ruling determined the victory of the qualitative approach and the
widespread application of public interest interpretations in accordance with the second
line of jurisprudence. Subsequently, this position was not questioned, as evidenced by
two decisions of the President of the OCCP - Branch in Bydgoszcz issued in 2020,
which completely ignored the consideration of the interests or claims of the individual
and a broader circle of participants affected by the practice. It was explicitly pointed
out that “from the point of view of the admissibility of the application of the Act on
Competition and Consumer Protection, the number of entities affected by a restrictive
practice is irrelevant, as it is sufficient that the behaviour of the entrepreneur exhausts
the characteristics of an anti-competitive practice”

The legal justifications of decisions relating to the interpretation of the concept
of public interest do not cite doctrinal views, nor does the President of the OCCP -
Bydgoszcz Branch present his own assessment of the issue. Resolutions in this re-
gard are based entirely on case law, with the position presented being in accordance
with the views prevailing therein.

4. Public interest as a premise for antitrust intervention in a case

The public interest takes on the form of a general clause referring to extra-legal
rules and assessments. This allows the President of the OCCP to make decisions

20 Decisions of the President of the OCCP of 5 December 2011, RBG-21/2011 and of 7 December 2011,
RBG-23/2011.
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based on a specific state of fact and with reference to the current normative state.
Both in the Presidents decisions and in the literature, the judgments of the Anti-
trust Court are repeatedly cited, pointing out that the concept of public interest is
not fixed and uniform, and in each case it should be determined and defined in
detail.* The public interest needs to be continuously defined according to chang-
ing violations of antitrust law norms.” This view, which is otherwise correct and
follows from the assumption that it is impossible and inexpedient to formulate an
immutable abstract definition of public interest, does not accord with the juris-
prudential practice of the President of the OCCP - Branch in Bydgoszcz. In the
detailed sections of the legal justifications of the decisions under review, following
the section on general considerations of the essence of the public interest, findings
are made on the violation of the public interest in a specific case. It might seem
that the need to take into account the specifics of a particular case would make
the findings individual in nature. Meanwhile, these parts of justifications are also
prepared according to accepted templates. This is because there seems to be one
model of justification for each type of competition-restricting agreement or one
type of case. One of these models was used in cases of violations of the prohibi-
tion on agreements that restrict market access, while another was used in situations
where vertical price agreements were made regarding the distribution system for
goods and the setting of their resale prices. In addition, identical justifications have
been applied to cases similar in subject matter. In cases involving price agreements
between entrepreneurs operating in the taxi passenger transport market, as well
as agreements restricting access to the funeral services market, the differences be-
tween the justifications were found only in the names of the entities involved in the
agreement. The reasoning contained in the detailed part of the justifications, which
is repeated in the case of subsequent cases and applied in the decisions issued in
them, is necessarily also of a general nature. It is pointed out that the type of agree-
ment at issue in this case is one of the grave violations of antitrust law and its effects
are detrimental and lead to distortions in the market. The negative consequences of
banned practices for other entrepreneurs in the market and for consumers are also
described. The use of the same wording, or even whole sections of the justifications
of one decision in subsequent decisions, demonstrates that the public interest is not
established and defined in detail in every case.

21 See, among others, Judgment of the Antitrust Court of: 22 May 2002, XVII Ama 53/01; 4 July 2002,
XVII Ama 108/00 and 23 October 2002, XVII AmA 133/01.

22 C. Banasinski, Powstanie, podstawy prawne, zakres i cele prawa antymonopolowego, in: Polskie prawo
antymonopolowe. Zarys wyktadu, ed. C. Banasinski, Warszawa 2018, p. 41.
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In the course of antitrust proceedings, the analysis of a given entrepreneurial
practice in terms of the violation of the public interest appears to be purely a for-
mality. Each decision carves out a section of the legal reasoning devoted to this issue,
but a closer examination of their content leads to the idea that a violation of one of
the competition rules set forth in Article 6 (1) of the Act automatically implies the
condition of violation of the public interest. In light of the systemic and linguistic
interpretation of Article 1 (1) of the Act, antitrust intervention is permissible upon
the combined fulfilment of two conditions: violation of one of the statutory prohi-
bitions and violation of the public interest.”” If the opposite were adopted, i.e. that
failure to comply with statutory norms would be synonymous with a violation of
the public interest, the legal regulation of Article 1 (1) of the Act would be point-
less.?* In practice, therefore, the obligation to examine both of these prerequisites is
fulfilled by referring to them in the legal justification for the decision, but attention
is paid primarily to examining the fulfilment of the first one. The scale of the use of
template legal justifications for decisions leads to the conclusion that in the practice
of the Bydgoszcz Branch of the OCCP, the public interest performs primarily a ju-
risdictional function. Assessment of competition-restricting agreements in terms
of the violation of the public interest is made only at the stage of deciding whether
it is justified to initiate antitrust proceedings. Once it is determined that there are
no obstacles to it, the proceedings then move on to examining violations of the pro-
hibition on restrictive agreements. The function of evaluating the public interest® is
not taken into account and it is assumed that since its application was found at the
beginning of the proceedings, it continues and is contained in the decision made.*

When analysing the application of the public interest as a premise for antitrust
intervention in the jurisprudential practice of the Bydgoszcz Branch of the OCCP,
one should take into account not only decisions recognising the behaviour of an
entrepreneur as a practice restricting competition, but also otherwise ending the
proceedings. Determination in the course of the proceedings of the absence of

23 K. Kohutek, in: Ustawa o ochronie..., Commentary on Article 1, p. 57.

24 P. Korycinska-Rzadca, Ochrona tajemnic strony postepowania antymonopolowego w sprawach praktyk
ograniczajgcych konkurencje, Warszawa 2020 [Legalis database], Chapter I'§ 3.

25 The evaluative function of the public interest means that it is an instrument for determining the ac-
tual scope of the provisions of the Act on Competition and Consumer Protection as an act from the
sphere of public law. This allows to define the goals of competition protection and build its axiology,
M. Bernatt, A. Jurkowska-Gomutka, T. Skoczny, Podstawy i zakres..., pp. 738-743; also R. Blicharz,
K. Horubski, M. Pawelczyk, Prawo konkurencji w systemie publicznego prawa gospodarczego, in: Sys-
tem Prawa Administracyjnego, vol. 8B. Publiczne prawo gospodarcze, eds. R. Hauser, Z. Niewiadomski,
A. Wrébel, Warszawa 2018, p. 683.

26 M. Bernatt, A. Jurkowska-Gomulka, T. Skoczny, Podstawy i zakres..., pp. 738-739.
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a violation of the public interest would be synonymous to the necessity of issuing
a decision to discontinue the proceedings on the basis of Article 105 of the Code of
Administrative Procedure.?” Such a case, however, did not occur, since “none of the
antitrust proceedings in the field of restrictive practices conducted by the Branch
of the OCCP in Bydgoszcz has been discontinued.”” This confirms the conclusion
reached above about treating the premise of a finding of a violation of the public
interest as a formality and prejudging the nature of a violation of Article 6 (1) of the
Act. In addition, this can be evidenced by the fact that 44 antitrust investigations®
(including the abuse of a dominant position) were initiated during the effective pe-
riod of the Act, and the number of decisions made in these cases finding violations
of the Act is higher. This means that most or all of the investigations lead to the ini-
tiation of antitrust proceedings, each of which is concluded by a decision declaring
the practice to be restrictive of competition.

5. Judicial review of the decisions of the President of the OCCP -
Bydgoszcz Branch

Decisions issued by the President of the OCCP, concluding the proceedings before
him, are administrative in nature. They can be reviewed on appeal before the Court
of Competition and Consumer Protection. Entrusting substantive control of the
antitrust authority (i.e., a public administration body) to a public court is an ex-
pression of judicialisation, but also provides an argument for considering proceed-
ings before the President of the OCCP as hybrid proceedings.*

Appeals against the decisions of the President of the Office of Competition
and Consumer Protection - Bydgoszcz Branch in cases of competition-restricting
agreements were filed in 11 cases (out of 15 antitrust proceedings). So far, verdicts
have been reached in eight cases. In two cases, orders have been issued dismissing
the appeal, and in one case the trial is still pending. The Court of Competition
and Consumer Protection has decided to dismiss the appeals seven times, thereby

27 Code of Administrative Procedure of 14 June 1960, consolidated text: Journal of Laws 2022 item 2000
as amended.

28 Information from the Legal Department of the Office of Competition and Consumer Protection dated
13 December 2022, obtained through access to public information.

29 Ibidem.

30 R.R. Wasilewski, Postgpowanie dowodowe przed Prezesem Urzedu Ochrony Konkurencji i Konsu-
mentéw, Warszawa 2020 [Legalis database], Chapter VI, point 3.
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upholding previous decisions. The verdicts were later upheld by the Court of Ap-
peal in Warsaw. This means that the violation of public interest in these cases was
not challenged. Finding its absence would be synonymous to failing to meet one
of the prerequisites for antitrust intervention and would require revocation of the
decision. Only one justification of the verdict included discussion of the public
interest.’ In his appeal, the entrepreneur raised the charge of “issuing the deci-
sion against the public interest and the legitimate interest of citizens,” and there-
fore the Court had to address it. In his view, competition should be understood
broadly as “the process of market competition among independent entrepreneurs
also competing for access to cheaper and better means of production.” Enlarging
farms, increasing acreage translates into increased opportunities for development
and improved product quality, hence the tender for the sale of agricultural property
can be a “competitive battlefield of entrepreneurs to acquire such a measure. These
opportunities should not be limited by agreements between entrepreneurs involved
in collusive bidding that put competitors not involved in the collusion at a disad-
vantage.” The court concluded its analysis by stating that “the violated public inter-
est consisted in ensuring proper conditions for the operation of the land market”

In one case, the Court of Competition and Consumer Protection overturned the
decision of the President of the OCCP in its entirety, and this ruling was upheld by
the Court of Appeal in Warsaw.*> However, this did not follow from finding that no
public interest was involved. Instead, it was mentioned as a side note to the consid-
eration of the possibility of attributing the status of competitors to entrepreneurs.
The court referred to the frequently cited, including in the literature, decision of the
Supreme Court of 21 June 2013, according to which the premise of public interest
has a corrective function. It allows the court hearing an appeal against a decision to
verify the advisability of antitrust intervention in a particular case. It also allows an
assessment of the justification of the measures applied, including fines, providing
a benchmark for the limits of the OCCP President’s discretion in exercising this
power.*

The analysis of the content of court rulings in antitrust proceedings conducted by
the President of the OCCP - Bydgoszcz Branch leads to the conclusion that his as-
sessment of the premise of public interest is correct and does not raise any objections.

31 Judgment of the Court of Competition and Consumer Protection of 28 May 2015, XVII AmA 21/14.

32 Judgment of the Court of Competition and Consumer Protection of 27 March 2015, XVII AmA 82/12
and Judgments of the Court of Appeal in Warsaw of 6 December 2016, VI Aca 969/15 and of 23 Jan-
uary 2019, VII Aga 1408/18.

33 Decision of Supreme Court of 21 June 2013, IIT SK 56/12, LEX no. 1341693. See also: E. Stefariska, in: Sys-
tem Postgpowania Cywilnego, vol. 6. Postgpowania odrebne, ed. A. Machnikowska, Warszawa 2022, p. 506.
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6. The concept of public interest in the jurisprudential practice of other
OCCP Branches

Conclusions drawn from the analysis of the rulings of the President of the OCCP
Branch in Bydgoszcz need to be verified. For this purpose, 219 decisions issued
in other Branches during the effective period of the Act of 16 February 2007 were
examined. Most of them, as many as 115, concerned the fixing of prices and the
agreement of other conditions for the purchase or sale of goods (price agreements
as defined in Article 6 (1) (1) of the Act). 84 decisions were issued in cases of agree-
ment on the terms of bids submitted in tenders (tender collusion under Article 6 (1)
(7) of the Act), while the other cases regulated by Article 6 (1) of the Act appeared
sporadically in the decisions of the President of the OCCP: there were 9 cases of
market sharing agreements, 5 cases of agreements restricting access to the market,
and 3 agreements specified in point 2 of Article 6 (1) of the Act.**

An analysis of the rulings of the President of the OCCP issued in Branches in
the rest of the country confirmed the findings of the study of the practices of the
Bydgoszcz Branch. Attention is drawn in particular to the high repetition of legal
justifications for decisions in the part related to public interest. The President of the
OCCP relies in these cases on case law and cites entire excerpts from judgments
of the CCCP, the Courts of Appeal and the Supreme Court.* The differences arise
only from the selection of rulings. References to the views of representatives of sci-
ence are rare, namely they appeared in 38 decisions. Also, the detailed part of the
justifications, by design devoted to examining the violation of the public interest in
a specific case, is not individual. More detailed considerations in this regard can be
found in the eight decisions that found violations of Article 6 (1) of the Act (without
specifying a point in that paragraph). Since these cases do not match with the cata-
logue provided by the legislator, the President of the OCCP was obliged to explain
how the entrepreneur’s behaviour violates the Act. Thus, it is reasonable to conclude
that the analysis of a given entrepreneurial practice in terms of violation of the pub-
lic interest appears to be purely a formality. This phenomenon has been particularly
evident in recent years. The examination of the public interest is shorter and more
general compared to the justifications for decisions issued in the first years after the

34 The charges in some decisions were based on two or more legal bases.

35 The most frequently cited Judgments are Supreme Court Rulings of: 5 June 2008, IIT SK 40/07,
OSNAPiUS 2009, no. 19-20, item 272; 29 May 2001, I CKN 1217/98, OSNC 2000, no. 1, item 13;
16 October 2008, III SK 2/08, LEX no. 599553; 24 July 2003, I CKN 496/01, Legalis no. 65610 and
Judgment of the Court of Competition and Consumer Protection of 27 June 2011, XVII AmA 92/00
and others.
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enactment of the 2007 Act. Excerpts from court decisions are still used, but in most
cases they are no longer accurately indicated in footnotes.

It can be concluded that the way of interpreting the concept of public interest
as applied by the President of the OCCP - Bydgoszcz Branch does not differ from
that adopted by other Branches. The jurisprudential practice of the President of the
OCCEP in this regard is consistent.

Conclusion

The concept of public interest occupies a prominent place in competition law, jus-
tifying the OCCP President’s authoritative interference in economic relations and
setting limits on the behaviour of entrepreneurs. An examination of the rulings of
the President of the OCCP Branch in Bydgoszcz made it possible to determine that
the interpretation of this concept is not carried out through independently made
considerations or references to the rich literature on the subject. The views of the
doctrine are not reflected in the decisions issued, which means that there is a sep-
aration between practice and theoretical analysis. The concept of public interest,
on the other hand, is clarified by numerous references to judgments of the Court
of Competition and Consumer Protection and the Supreme Court. Thus, based on
case law, it is assumed that the public interest consists in ensuring proper condi-
tions for the functioning of competition and ensuring the protection of the inter-
ests of entrepreneurs and consumers as institutional, collective phenomena. At the
same time, it is stressed that the public interest should be determined and defined
in detail in each case. This contradicts the content of the legal justifications con-
tained in the decisions. Explanations of what constitutes a violation of the public
interest by a particular practice are based on repeated patterns, both in the general
justification part and in the case-specific part, where a single model of justification
seems to apply for each type of restrictive agreement or one type of case. This leads
to the conclusion that despite the formal examination of the admissibility of anti-
trust intervention in each case, the efforts of the President of the OCCP are focused
on demonstrating that the entrepreneurs have concluded a competition-restricting
agreement in violation of Article 6 (1) of the Act. Assessment of these practices in
terms of the violation of public interest is made only at the stage of deciding wheth-
er it is justified to initiate antitrust proceedings. This means that public interest
serves primarily a jurisdictional function.
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Konflikty intereséw i wartosci w procesie budowalnym
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Summary: The law is and should be connected to values which constitute its basis. The reference to values is also
significant in Building Law, in which the legislator has regulated the issues of the construction process.

The subject of the article is the analysis of the values and interests underlying the construction process, indi-
cating the possibility of conflicts in this regard, while the aim is to indicate ways to resolve these conflicts and to
demonstrate the nature of the provisions of Building Law in this regard.

Based on the analysis of the provisions of Building Law, it should be noted that the catalogue of values sub-
ject to protection in the construction process is very wide. However, the will to ensure the safety of constructed
and used buildings, and consequently the safety of people and property, shall be considered the most important
value. Due to the fact that these values may collide in the construction process, their protection requires public
administration authorities to weigh them from the point of view of protecting the interests of an individual and
the public interest. The preventive nature of the provisions of Building Law is to aid this.

Unfortunately, the above does not result directly from the provisions of the Act of 7 July 1994 - Building Law,
however it may be interpreted from the provisions of the Act, which the legal dogmatic method and the analysis
of jurisprudence and literature, which the analysis of the title issue was based on, prove to be helpful with.

Key words: values, building law, construction process, development title, principle of proportionality

Streszczenie: Prawo jest i powinno by¢ zwigzane z wartosciami, ktore sg jego podstawa. Odwotanie do wartosci
jest istotne rowniez w Prawie budowlanym, w ktérym ustawodawca uregulowat zagadnienia procesu budow-
lanego.

Przedmiotem artykutu jest analiza wartosci i intereséw lezgcych u podstaw procesu budowlanego ze wskaza-
niem mozliwosci zaistnienia konfliktow w tym zakresie, natomiast celem jest wskazanie sposobéw rozwigzania
tych konfliktéw oraz wykazanie charakteru przepiséw Prawa budowlanego w tym obszarze.

Na podstawie analizy przepiséw Prawa budowlanego nalezy stwierdzi¢, ze katalog wartosci podlegajacych
ochronie w procesie budowlanym jest bardzo szeroki. Za najwazniejszg wartos¢ nalezy uznac chec zapewnienia
bezpieczenstwa realizowanych i uzytkowanych obiektéw budowlanych, a w konsekwencji bezpieczenstwo ludzi
i mienia. Z uwagi na fakt, iz w procesie budowlanym moze dojs¢ do kolizji tych wartosci, ich ochrona wymaga
wazenia ich przez organy administracji publicznej z punktu widzenia ochrony interesu jednostki i interesu pub-
licznego. Pomdc ma w tym zakresie prewencyjny charakter przepiséw Prawa budowlanego.

Powyzsze nie wynika niestety wprost z przepiséw ustawy z dnia 7 lipca 1994 r. - Prawo budowlane, leczmozna
to wyinterpretowac z przepiséw ustawy, w czym pomocna okazuje sie metoda dogmatyczno-prawa oraz analiza
orzecznictwa i literatury przedmiotu, na ktérych oparte zostaty rozwazania nad tytutowym zagadnieniem.

Stowa kluczowe: wartosci, prawo budowlane, proces budowlany, prawo zabudowy, zasada proporcjonalnosci
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Pesiome: 3aKoH CBA3aH 1 JOIKeH ObITb CBA3aH C LIGHHOCTAMM, KOTOPbIE fieXaT B ero ocHoBe. Ccblnika Ha LieHHO-
CTV aKTyarnbHa 1 B «CTpouTeNnbHOM NpaBe», B KOTOPOM 3akoHoAaTesb YperynvMpoBsan BOnpochl CTPOVUTENbHOTO
npotecca.

MpeameToM CTaTby ABNAETCA aHaNN3 LIEHHOCTEN 1 UHTEPECOB, NIeXallunx B OCHOBE CTPOUTEIbHOIO NpoLiecca,
C yKasaHu1em BO3MOXXHOCT/ BO3HNKHOBEHWA KOH(NMKTOB B 3TOM CBA3U, a LiENbIO — yKa3aTb MyTu pa3peLueHmns 3Tux
KOHQIMKTOB V1 MPOAEMOHCTPYPOBATh XapaKTep MOIOKeHWi 3akoHa «CTpovTenbHOE NpaBo» B 3TON 061acTu.

Mcxopa 13 aHanusa nonoxeHui 3akoHa «CTponTenbHoe NpaBoy, CleayeT CAenaTb BbIBOJ, YTO NnepeyeHb
LIeHHOCTel, NMoAnexalyux 3allmTe B NpoLiecce CTPOUTENbCTBA, OYeHb WNPOK. Hanbonee BaxHOW LIEHHOCTbIO
cnefyeT cumTaTb CTpeMsieHne obecrneunTb 6e30NacHOCTb CTPOALLMXCA Y SKCTUTYaTPYEMbIX CTPOUTESNbHBIX 06b-
€KTOB, a CllefoBaTesNibHO, 6€30MacHOCTb IOAEN 1 MYLLeCTBa. [10CKONbKY 3TU LLIEeHHOCTY MOTYT ObITb MPOTUBOMO-
CTaBfeHbl APYr APYry B NpoLiecce CTPOUTENbCTBA, VX 3aLyuTa TpebyeT OT opraHoB Ny6AMYHON afMUHUCTPaLUA
B3BELUMBATb VX C TOUKYM 3PEHNA 3aLUTbl UHTEPECOB JIMYHOCTM 11 OOLLECTBEHHBIX MHTEPECOB. [PEeBEHTUBHBIN Xa-
paKTep NosoXKeHn 3akoHa «CTpounTesibHOe NPaBo» NPU3BaH 0Kas3aTb MOMOLLb B 3TOM OTHOLLEHUN.

K coxaneHuio, BblllieckasaHHOe He crielyeT HanpAMyto 13 MONo)eHUI 3akoHa oT 7 uona 1994 ropa — «Ctpo-
UTENIbHOE NMPaBO», HO 7o MOXKHO MHTEPMPETMPOBATb Ha OCHOBE MOJNOXKEHN 3aKOHa, B YeM MOMOraeT forMa-
TVKO-NPaBOBOV METOf, a TakxKe aHanm3 CyAebHON NPaKTUKM 1 INTePaTypbl MO AaHHOMY BOMPOCY, Ha KOTOPOM
6a31poBanoch PacCMOTPEHVIE 3arfaBHOro BONpoca.

KnioueBble cnoBa: LIEHHOCTY, CTPOWTENbHOE 3aKOHOAATENbCTBO, CTPOUTENbHBIV MPOLIECC, NPaBO 3aCTPOWIKK,
MPVHLMM MPOMNOPLMOHANBHOCTH

Pe3stome: [NpaBo € i Mae GyTn MOB'A3aHe 3 LiHHOCTAMY, WO NexaTb B MOro OCHOBI. [ocunaHHA Ha UiHHOCTI
€ BaXKNMBUM i B 3aKOHi bygiBenibHe NpaBo, B AKOMY 3aKOHOAABEL|b BPErysioBaB NUTaHHA NpoLecy 6yAiBHULTBA.

MpeameToMm CTaTTi € aHaNi3 LiHHOCTEN Ta iHTepeciB, Lo eXaTb B OCHOBI NpoLiecy OyAiBHMLTBA, BKa3youm Ha
MOXJIMBICTb BUHVKHEHHS KOHOMIKTIB Y L1 cdepi. MeToto CTaTTi € BKa3aTyl LWIAXM BUPILLEHHS LUX KOHOMIKTIB Ta
NPOAEMOHCTPYBATH XapaKTep NonoxeHb 3aKoHy byaiBenbHe npaBo B Uil cdepi.

Buxopaum 3 aHanisy nonoxeHb 3akoHy byfisenbHe npaBo cnif KOHCTaTyBaTy, WO KaTanor LiHHOCTEN, AKi
nignAraoTb OXOPOHi B nMpoveci 6yAiBHALTBA, € AyXe WMPOKMIA. HaironoBHILLOW LiHHICTIO € MparHeHHs 3a6e3-
neunTn 6e3neky NobynoBaHMX i eKCryaToBaHUX byhiBenb, a oTKe, 6e3neky nogei i maiHa. Yepes Te, wo Ui
LiHHOCTi MOXYTb 3iTKHYTMCA B NpoLeci 6yAiBHULTBA, iX 3aXMCT BMarae Bifj OpraHiB fep»aBHOro ynpasniHHA
3BaXKyBaTV IX 3 TOUKU 30pY 3aXMCTY iHTepeciB 0coby Ta CycninbHUX iHTepeciB. [JornomMorT B LibOMY Ma€ NpeBeH-
TUBHWI XapaKTep NonoXxeHb 3akoHy byaisenbHe npaso.

Ha >kanb, BuLLe3a3HauYeHe He BUMMBAE 6e3nocepefHbO 3 NoNoXKeHb 3aKoHy Bif 7 nunHa 1994 p. — bypi-
Be/lbHe MPaBo, NOr0 MOXHa TIYMaunTX 3 NOMOXEHb 3aKOHY, ANA YOro MOXHa BMKOPWCTOBYBATW AOrMaTUKO-
-NpPaBoOBUIA METOA, aHasi3 CyAOBOI NPAKTUKM Ta NiTepaTypu, Ha AKOMY FPYHTYBanMCA MipKyBaHHA LWOAO TUTYSb-
HOTO NTaHHA.

KniouoBi cnoBa: LjiHHOCTI, BygiBenbHe npaBo, npouec byaiBHULTBA, NpaBo 3abyf0BM, MPVHLMM NPONOPLiNHOCTI

Introduction

Values' constitute the subject of analysis of axiology* which is a branch of philos-
ophy and its subject of interest is the concept of value, its role in human life and

1 “Value' is a feature of what is good in some respect or principles and beliefs that are the basis of ethical
norms adopted in a given community, cf. L. Drabik, E. Sobol, Sfownik jezyka polskiego PWN, vol. 2.
P-Z, Warszawa 2007, p. 448.

2 From Gr. a&log — worthy, valuable; Aoyog - science. Axiology is a branch of philosophy, the science of
values, the general theory of values. It studies the nature of values as well as sources and mechanisms

STUDIA PRAWNICZE KUL 3(95) 2023



Conflicts of interest and values in the construction process

the division of values in relation to specific branches of science. The search for
and analysis of values is also very important for legal sciences in which values, that
constitute the basis of the applicable law, are increasingly sought. The law is closely
related to the values that underpin a given legal order which is why it is referred to
as the ‘axiology of law.?

As rightly emphasised by J. Zimmermann, legal norms should be embedded in
values. He defines the axiological justification as a situation “in which it is argued
that a given norm should be considered binding since what a given norm prescribes
is worthy of approval and what it prohibits — worthy of disapproval.” From the ax-
iological point of view, the cited author divides values into three categories: 1) a set
of norms or a set of postulates that introduce universal values, lying outside the law,
into administrative law; 2) non-external values, i.e. values created by the law or the
Constitution of the Republic of Poland; 3) values protected by a specific branch of
law, i.e. special values, which the law is created for.?

Referring to the third one of the indicated categories of values, it is necessary to
consider what are the axiological foundations of building law, which values lie at
its source and how is the law supposed to protect them, meeting the requirements
of both public and individual interests. Thus, the aim of the article is to analyse
the catalogue of values subject to protection in the construction process, regulated
by the provisions of Building Law,® and to indicate conflicts, that may arise in this

of value creation in the systematising and postulated aspect; establishes standards and evaluation
criteria as well as the hierarchy of values. It studies the ontic status of values, relations with other
beings, the social functioning of values in a given historical era, community and culture, J. Zim-
mermann, Wprowadzenie, in: Wartosci w prawie administracyjnym, ed. J. Zimmermann, Warszawa
2015, p. 11; I. Bogucka, in: System Prawa Administracyjnego Procesowego, vol. 1. Zagadnienia ogélne,
ed. G. Laszczyca, Warszawa 2017, p. 507.

3 S. Fundowicz, Aksjologia prawa administracyjnego, in: Koncepcja systemu prawa administracyjnego.
Zjazd Katedr Prawa Administracyjnego i Postepowania Administracyjnego Zakopane 24-27 wrzesnia
2006 r., ed. J. Zimmermann, Warszawa 2007, pp. 633 ff.; K. Chochowski, Aksjologia w prawie ad-
ministracyjnym, in: Aksjologia prawa administracyjnego, vol. 1, ed. ]. Zimmermann, Warszawa 2017,
pp- 49-50. “The axiology of administrative law” is sometimes spoken of P. Wszolek, Aksjologia prawa
administracyjnego a jego differentia specifica, in: Wartosci w prawie administracyjnym, pp. 87-119;
I. Niznik-Dobosz, Prawo administracyjne jako mechanizm realizacji wartosci, in: Aksjologia prawa
administracyjnego, vol. 1, pp. 113-124.

4 J. Zimmermann, Aksjomaty prawa administracyjnego, Warszawa 2013, p. 74.

5 I repeat after: K. Kokocinska, Funkcjonalnos¢ i dysfunkcjonalnos¢ przepiséw publicznego prawa gos-
podarczego z perspektywy kryterium wartosci (zagadnienia ogdlne), in: Dysfunkcje publicznego prawa
gospodarczego, eds. M. Zdyb, E. Kruk, G. Lubenczuk, 2018 [Legalis database].

6 Act of 7 July 1994 - Building Law, consolidated text: Journal of Laws 2021 item 2351 with subse-
quent amendments. The concept of a construction process has not been legally defined. The doctrine
distinguishes between the construction process in a narrower sense, which means only the activities
related to the design, construction, maintenance and demolition of buildings, to the extent regulated
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regard, and ways to solve them. The thesis of the work is the statement that the re-
lationship of interests — of an individual investor and the public interest emerging
in the construction process, is not based on the opposite but is complementary.
The legal dogmatic method is going to be applied in the work.

1. The concept of value and its types

It is hard to define a value. It was pointed out by W. Tatarkiewicz who wrote that
what looks like a definition of a value is rather a replacement of a word with anoth-
er word that means more or less the same or is a periphrasis.” Z. Ziembinski notes
that “this word has several meanings and several dozen variants of meaning.™ For
E. Wnuk-Lipinski values ae a polysemic concept and the multiple meanings given
to this concept are associated with various research goals and sometimes with a dif-
ferent theoretical perspective within which the category of value is used. He adds
that whenever we use this term, we have the impression that we know what we are
talking about and we do not feel the need to define it precisely.’

In principle it is assumed that value means what is important and valuable for
an individual, a given group or the society, what is desirable and associated with
positive memories or experiences. Values are treated as a separate kind of being -
good in the ideal sense - to the point of attributing the idea of good to some real
existence.'” However, sometimes values are also ranked - from negative, through
the zero value, to positive values."

T. Giaro acknowledges that the constitutive features of a value include their
longer duration, hence the phrase ‘enduring values.'? This position could be adopt-
ed but only if the catalogue of values was limited to those more valuable from the

by the provisions of the Act of 7 July 1994 - Building Law, together with executive acts to this Act,
and in a broader sense additionally including the provisions referring to spatial development in its
scope. In the article I refer to the narrow understanding of the “construction process” regulated by the
provisions of the Building Law.

7 W. Tatarkiewicz, O filozofii i sztuce, Warszawa 1986, p. 70, I repeat after: M. Michalik, Wartosci a po-
trzeby, in: Byt i powinnos¢, czyli status i funkcje wartosci, ed. A.L. Zachariasz, Rzeszéw 2005, p. 150.

8 Z.Ziembinski, Zarys zagadnier etyki, Poznan-Torun 1994, p. 27.

9 E. Wnuk-Lipinski, Socjologia zycia publicznego, Warszawa 2008, p. 180; A. Zurawik, Interes publiczny
w prawie gospodarczym, Warszawa 2013, p. 106.

10 Z. Ziembinski, Zarys zagadnien. .., pp. 27-28; A. Zurawik, Interes publiczny..., pp. 106-107.

11 M. Pieniazek, Etyka sytuacyjna prawnika, Warszawa 2008, pp. 135-148.

12 T. Giaro, Wartosci w jezyku prawnym i dyskursie prawniczym, in: Preambuta Konstytucji Rzeczypo-
spolitej Polskiej, Warszawa 2009, p. 16.
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social point of view. However, if we were to assume that “any object, thing, type
of activity, mental construction or states of consciousness may become a value,*
then durability would not be a constitutive feature of value in every case and not
all values must be constituted by tradition and the community. Some of them may
be incidental and individual. However, it should be assumed that the more valuable
a value is from the social point of view, the greater its durability and embedding in
tradition. Assuming that each value has to meet the feature of durability would nar-
row their catalogue down which is why it seems that durability cannot constitute
a defining feature of values."

In this context, it is worth recalling the word of K. Patecki, according to whom
values are temporal in nature, i.e., they change over time. Therefore, we may talk
about contemporary or past or even future values. The duration of an evaluative
relationship also makes it possible to talk about transient, ‘permanent’ or even ‘eter-
nally lasting’ values, although the belief in the existence of such timeless values,
which remain to be values in every situation and everywhere, seems doubtful.”®

There are also objective and subjective values. Aristotle, among others, empha-
sised the objectivity of values by acknowledging that values exist regardless of how
people assess them, regardless of their tastes or interests. He referred to truth, beau-
ty and justice as examples. In turn, the subjectivist concept was preferred by, for
example, Protagoras.'®

Values may be treated relatively or absolutely which especially refers to moral
values. Relativism makes it possible to assume that various equal evaluation crite-
ria, of certain states of affairs as good or bad, are admissible. In turn, absolutism
assumes the existence of only one proper criterion for making such judgments."”
Speaking of values in the context of the law, the following are distinguished: the
value of law (e.g., clarity, non-contradiction), values in law (e.g., common good,
equality, etc.) and values protected by the law. These values and their content can be
decoded through interpretation.'®

The concept of values-goals, according to which it is assumed that goals regulate
human behaviour, give order and meaning to life, help people create and material-
ise the future and stimulate long-term activities, is also interesting. Sometimes the

13 K. Patecki, Prawoznawstwo. Zarys wyktadu. Prawo w porzgdku spotecznym, Warszawa 2003, p. 78.

4 A, Zurawik, Interes publiczny..., p. 107.

15 K. Patecki, Prawoznawstwo..., p. 79.

16 A. Zurawik, Interes publiczny..., pp. 107-108.

17 T. Giaro, Wartosci w jezyku prawnym..., pp. 14-16; A. Zurawik, Interes publiczny..., p. 108.

18 A. Mitu$, Wartosci-cele realizowane przez prawo administracyjne, in: Aksjologia prawa administracyj-
nego, vol. 1, p. 105.
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goal is also identified with the main value for a given action.”” Goals determine the
direction of human activities and are of a diverse nature since they concern various
spheres of an individual’s life.** Although, it cannot be assumed that every goal is
a value and that every value must be a goal. However, most often values are also
goals. Not only are they facilities of desire, but they also constitute the basis for
making concrete efforts to achieve, protect or multiply them. They can be charac-
terised as values-goals then. Accepting such assumptions, only those of the values
that are also values-goals can be the basis for the rationalisation of norms. However,
values that no one intends to achieve remain only to be declared values.” On these
grounds, it may be assumed that the concept of values-goals is understood as only
those values, for the implementation of which appropriate ‘values’ have been creat-
ed or are in the process of being created.”

2, Catalogue of values and interests protected in Building Law

A strong reference to values can be found in Building Law, where in Article 5 the
legislator indicates a very extensive catalogue of values protected by the provisions
of this Act during the construction process. Even though the protection of these
values does not result directly from the provisions of Building Law, it is primarily in
the interest of the investor and in the public interest.

In principle, the construction process is intended to serve the investor who ex-
ercises the development title, resulting from Article 4 of Building Law, by means
of conducting an investment. This right is a subjective right* of a libertarian na-
ture.”* Freedom of development,” being an element of the constitutional right of

19 7. Zateski, Psychologia zachowar celowych, Warszawa 1991, pp. 10-11.

20 T. Kotarbinski, Traktat o dobrej robocie, Warszawa 1965, p. 45.

21 K. Palecki, Prawoznawstwo..., pp. 86-87; A. Zurawik, Wykladnia w prawie gospodarczym, 2021 [Le-
galis database].

22 A. Mitu$, Wartosci-cele realizowane..., p. 106.

23 Z.Niewiadomski, T. Asman, Wolnos¢ budowlana jako prawo podmiotowe inwestora, in: Ksigga Jubile-
uszowa Profesora Stanistawa Jedrzejewskiego, eds. H. Nowicki, W. Szwajdler, Torun 2009, pp. 559-575.

24 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Rola materialne-
go prawa administracyjnego a ochrona praw jednostki, ed. Z. Leonski, Poznan 1998, p. 139; Z. Leonski,
M. Szewczyk, Zasady prawa budowlanego i zagospodarowania przestrzennego, Bydgoszcz—Poznan
2002, pp. 49-52.

25 More on the topic of the freedom of construction cf. W. Jakimowicz, Wolnos¢ zabudowy w prawie
administracyjnym, Warszawa 2012.
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ownership,*® may be subject to certain restrictions but they can only be introduced
in an act (cf. Article 31 § 3 of the Constitution). As a consequence of the above,
the investor’s freedom is limited by regulations. This is confirmed by the content of
the cited Article 4 of Building Law which guarantees everyone the right to develop
land property, if they can prove the right to dispose of the property for construc-
tion purposes. The second condition is the compliance of the construction project
with the regulations.” The restriction of this freedom results primarily from the
provisions of the Building Law Act, which introduces administrative regulation of
the construction process. It does so through, among others, the obligation to obtain
a building permit. However, it should be remembered that any act, introducing
restrictions on this process, must be interpreted restrictively.*®

Restrictions on the freedom of construction and freedom of use of an already
completed building facility are intended to protect the values referred to in Arti-
cle 5 which include, among others, safety of life, property and health,” safety of
building facilities,”® ensuring a high technical standard of the construction process
and the building facility,” ensuring an appropriate standard of living and health of
third parties,* ensuring architectural and spatial order,”® ensuring compliance of

26 T. Bagkowski, O wolnosci budowlanej de lege lata i de lege ferenda, Gdanskie Studia Prawnicze 2015,
vol. 33, p. 65; A. Ostrowska, Rozwazania nad istnieniem i istotg wolnosci zabudowy - glos w dyskusji,
Annales Universitatis Mariae Curie-Sktodowska. Sectio G 2017, vol. 64, no. 1, p. 157.

27 Cf. S. Zwolak, Zasady prawa budowlanego, Studia Prawnicze KUL 2016, no. 3, pp. 188-189.

28 M. Masternak-Kubiak, Znaczenie zasady proporcjonalnosci w procesie inwestycyjno-budowlanym, in:
Aktualne wyzwania ochrony wolnosci i praw jednostki, eds. M. Jabloriski, S. Jarosz-Zukowska, Wroctaw
2014, p. 314.

29 A building facility should be designed and constructed in accordance with the basic requirements re-
ferring to, among others: fire safety and safety of use and accessibility of facilities (Article 5 § 1 point 1
letter b and d of the Building Law); occupational health and safety conditions (Article 5 § 1 point 5
of the Building Law); civil protection in accordance with the requirements of civil defence (Article 5
§ 1 point 6 of the Building Law); conditions of safety and health protection of persons at the construc-
tion site (Article 5 §1 point 10 of the Building Law). Cf. S. Zwolak, Glosa do wyroku Naczelnego Sqdu
Administracyjnego z dnia 2 lipca 2018 . (Il OSK 3285/17, LEX nr 2523637), Studia Iuridica Lublinen-
sia 2019, vol. 28, no. 2, p. 211.

30 Judgment of the Constitutional Tribunal of 22 September 2009, SK 3/08, Legalis no. 169901.

31 A building facility should be designed and constructed in accordance with the principles of technical
knowledge (Article 5§ 1 of the Building Law).

32 In accordance with the above, efforts should be made to ensure the supply of water and electricity
and heat and fuel as well as the disposal of sewage, rainwater and waste, where necessary (Article 5
§ 1 point 2 of the Building Law); occupational health and safety conditions (Article 5 § 1 point 5
of the Building Law) and health and safety of persons at the construction site (Article 5§ 1 point 10 of
the Building Law).

3 Judgment of the Constitutional Tribunal of 20 April 2011, Kp 7/09, Legalis no. 316375 and S. Zwolak, War-
tosci jako przedmiot ochrony policji budowlanej, Studia Turidica Lublinensia 2017, vol. 26, no. 3, p. 137.
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the construction project with the local spatial development plan,* ensuring access
to technology,* environmental protection,® protection of people with disabilities*
and protection of monuments.*®

Taking into account the purpose of the construction process which is the proper
implementation and then use of building facilities, the safety of people and prop-
erty should be considered the most important value protected in this process.” It
is supposed to refer to building facilities* and people at the construction site*' and
in the building facility.** The indicated values are protected at every stage of the
construction process which is confirmed by the content of Article 5 of Building Law
which defines the so-called basic requirements for the preparation and implemen-
tation of the investment and the use of the building facility.*

The above indicates that the public interest, which is a conceptually open category,
should also be taken into account in the construction process. The concept of ‘public

34 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Kierunki rozwo-
ju prawa administracyjnego. Podstawowe zagadnienia prawa budowlanego i planowania przestrzen-
nego. Dziesigte Niemiecko-Polskie Kolokwium Prawnikéw Administratywistow, Poznati 8-12 wrzesnia
1997 roku: referaty i glosy w dyskusji, ed. H. Bauer, Poznan 1999, p. 359.

35 A building facility should be designed and constructed in a way that ensures access to telecommuni-
cations services, in particular within the extent of broad Internet access (Article 5 § 1 point 2a of the
Building Law).

36 A building facility should be designed and constructed taking into account the requirements concern-
ing, among others: appropriate energy performance of a building and rationalisation of energy use
(Article 5 § 1 point 1 letter f of the Building Law).

37 A building facility should be designed and constructed with the aim of ensuring the necessary condi-
tions for the use of public utility facilities and multifamily housing by people with disabilities, includ-
ing the elderly (Article 5 § 1 point 4 of the Building Law).

38 A building facility should be designed and constructed in accordance with the requirements referring
to, among others: the protection of objects entered into the register of monuments and facilities under
conservation protection (Article 5 § 1 point 7 of the Building Law). Cf. K. Zalasiniska, Interes indywidu-
alny a interes publiczny - konflikt wartosci w prawnej ochronie zabytkéw, Ochrona Zabytkéw 2008,
no. 2, pp. 83-87 and M. Blazewski, Zasada wolnosci budowlanej w procesie budowlanym. Studium
administracyjnoprawne, Wroctaw 2016, p. 68.

3 D. Sypniewski, Bezpieczeristwo jako wartos¢ podlegajgca ochronie w procesie budowlanym, in: Aksjolo-
gia prawa administracyjnego, vol. 2, ed. J. Zimmermann, Warszawa 2017, pp. 595 ff.

40 The safety includes: safety of construction (Article 5 § 1 point 1 letter a and Article 59a § 2 point 3 of
the Building Law), fire safety (Article 5 § 1 point 1 letter b and Article 59a § 2 point 3 and Article 71
§ 1 point 2 of the Building Law), safety of use (Article 5 § 1 point 1 letter ¢ of the Building Law), flood
safety (Article 71 § 1 point 2 of the Building Law). Cf. M. Blazewski, Ochrona wartosci w procesie
budowlanym, in: Wartosci w prawie administracyjnym, p. 308.

41 The construction process should ensure health safety (Article 5 § 1 point 10, Article 18 § 1, Article 20
§ 1 point laa and 22 point 3a-3b of the Building Law).

42 The owner or manager of the building facility is obliged to ensure the protection of people’s lives in the
facility building used (Article 61 point 2 of the Building Law).

43 Cf. Judgment of the Supreme Administrative Court of 12 June 2014, I OSK 89/13, LEX no. 1519434.
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interest’ as a general clause and an unspecified concept has been analysed many times
both in literature* and jurisprudence.* It was then pointed out that the concept of
public interest is a broad and vague concept. It undoubtedly covers the general inter-
est and not individual interests only. It provides the opportunity to pursue the general
interest but with respect for individual interests. The public interest is not the sum
of individual members of the community, although it is related to it. It also does not
reflect the interest of the state and its authorities.*® It is a conceptual category inde-
pendent of the type of entity that holds it. Therefore, the premise of the public interest
requires respect for the values that are common to the entire society.”

In each case, the notion of public interes will be subject to individual evaluation.
However, it is worth emphasising that the interpretation by public administration
authorities of vague terms, providing room for interpretation, cannot be perceived
by them as consent to their unrestricted interpretation. The rules, principles and
values of a given branch of law, legal system as well as socially accepted non-legal
rules constitute a reference point for determining the content of the concept of this
interest in the individual dimension.*® The control of determining the meaning of
the public interest is important because its incorrect interpretation may limit the
content of the individual interest.*

3. Resolving conflicts of interest and values in the construction process

Due to the conflicting interests in the construction process, their collision is in-
evitable. Thus, it is necessary to weigh them. Not only does the already indicated

4 A. Wrobel, Interes publiczny w postepowaniu administracyjnym, in: Administracja publiczna u progu
XXI wieku. Prace dedykowane prof. zw. dr. hab. Janowi Szreniawskiemu z okazji Jubileuszu 45-lecia pracy
naukowej, Przemy$l 2000, pp. 701-702; Judgment of the Constitutional Tribunal of 25 February 1999,
K 23/98, Legalis no. 43185; A. Zurawik, Klauzula interesu publicznego w prawie gospodarczym krajowym
i unijnym, Europejski Przeglad Sadowy 2012, no. 12, p. 25; A. Zurawik, ,,Interes publiczny”, ,,interes
spoleczny” i ,,interes spotecznie uzasadniony”. Préba dookreslenia poje¢, Ruch Prawniczy, Ekonomiczny
i Socjologiczny 2013, vol. 75, no. 2, pp. 57-70; A. Wilczynska, Interes publiczny w prawie stanowionym
i orzecznictwie Trybunatu Konstytucyjnego, Przeglad Prawa Handlowego 2009, no. 6, pp. 50-51.

45 Judgment of the Voivodeship Administrative Court in Wroclaw of 11 May 2022, IV SA/Wr 15/22,
Legalis no. 2694022.

46 M. Wyrzykowski, Pojecie interesu spotecznego w prawie administracyjnym, Warszawa 1986, pp. 35-36.

47 Judgment of the Voivodeship Administrative Court in Olsztyn of 2 June 2022, I SA/O1 204/22, Legalis
no. 2702614.

48 'W. Szwajdler, Ochrona prawna interesu indywidualnego w procesie budowlanym, Torun 1993, p. 30.

49 E. Modlinski, Pojecie interesu publicznego w prawie administracyjnym, Warszawa 1932, pp. 3-4.
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interest of the investor and the public interest meet in this process, but also the in-
terest of third parties which results from their rights to the property adjacent to the
property of the investor.”® Hence, the investor’s implementation of the development
title to his own real estate is to take into account not only the interest of the investor
but also the public interest protected by the law and the interest of third parties
which are not directly involved in the implementation of the investment. Their in-
terest is expressed primarily in the need to provide them with the development
title to their own real estate. It should be borne in mind that the implementation of
the development title may have a negative impact on the possibility of using a real
estate belonging to other entities.

Therefore, the construction process is about the protection of the individual
and public interest which expresses the values related to the implementation of the
construction project.”® Consequently, the principle of freedom of construction is
limited by the public interest® which has to be taken into account together with re-
specting individual interests that may be violated during the implementation of the
investment.” In a state ruled by law there is a need to protect the interests of each of
these groups. However, the regulation of mechanisms for legal protection of these
interests is not an easy task® because the construction process is a complex set of
organisational and legal activities aimed at implementing the land development
title by means of the proper construction of a building facility while ensuring the
protection of the rights of the property owner and the public interest.” The limits of
these rights and interests result not only from the provisions of the Act — Building
Law but also from the implementing acts to this Act.

50 'W. Szwajdler, Zniesienie instytucji pozwolenia na budowe a prawo zabudowy nieruchomosci grun-
towych, Torun 2009, pp. 73-74.

51 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Kierunki rozwo-
ju prawa administracyjnego..., p. 359; K.A. Wasowski, Zakres praw autorskich autora projektu zamie-
rzenia architektoniczno-urbanistycznego, in: Prawne aspekty procesu inwestycyjnego, eds. M. Cherka,
F Elzanowski, K. Wasowski, Warszawa 2009, p.234; K. Malysa-Sulinska, Administracyjnoprawne aspekty
inwestycji budowlanych, Warszawa 2012, p. 26.

52 L. Bar, Pozwolenie budowlane (jako instrument ksztattowania stosunkow spotecznych), Przeglad Usta-
wodawstwa Gospodarczego 1969, no. 2, p. 54.

53 T. Asman, J. Dessoulavy-Sliwinski, E. Janiszewska-Kuropatwa, K. Kucharski, A. Plucifiska-Filipowicz,
J. Siegien, Prawo budowlane. Komentarz, ed. Z. Niewiadomski, Warszawa 2011, p. 6; S. Zwolak, Glosa
do wyroku Naczelnego Sgdu Administracyjnego z dnia 13 wrzesnia 2016 r. (II OSK 3028/14) dotyczgca
uwzglednienia interesu wlasciciela obiektu budowlanego oraz wartosci prawem chronionych w przypad-
ku zmiany sposobu uzytkowania obiektu, Studia Iuridica Lublinensia 2018, vol. 27, no. 2, p. 181.

54 K. Kucharski, Ochrona prawna interesu indywidualnego w procesie inwestycyjno-budowlanym drég
publicznych w Polsce. Zagadnienia administracyjnoprawne, 2020 [Legalis database].

55 W. Pigtek, in: Prawo budowlane. Komentarz, ed. A. Gliniecki, Warszawa 2012, p. 56.
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Of course one cannot assume that the public interest always has to be opposed
to the interests of individuals. However, one must be aware that there may be con-
flicts between these interests.*

The best solution to potential conflicts would, of course, be to indicate the pri-
ority of a specific interest in legal provisions which would oblige public adminis-
tration authorities to determine this priority by means of interpretation of the law.
However, a situation in which the authority applying the law, without a requirement
included in an act, gives priority to one of the interests by means of a priori inter-
pretation, especially when the public interest would always be privileged, is not
acceptable.”

Another way of resolving conflicts in the construction process is the pursuit of
public administration authorities to harmonise those interest which do not exist in
the relationship of superiority and subordination. As emphasised by the Constitu-
tional Tribunal, ‘the public interest’ did not take precedence over the interest of an
individual. Despite the fact that the implementation of construction investments
is a manifestation of the exercise of constitutional freedoms and rights, it remains
under the supervision of the state guaranteeing the protection of the public interest
and the rights of third parties. Therefore, it is necessary for the authorities, applying
the law in the construction process, to weigh these interests each time.®

The necessity to take care of the establishment of the right proportions, between
the protection of the public interest and the restriction of the private interests of
property owners exercising their development title, results from the above. Inter-
ference with the right of ownership must be reasonably and appropriately propor-
tionate to the objectives, which certain restrictions are introduced for.*” However,
if it turned out that the scale of interference with the right of ownership was not
justified by the public interest or is disproportionate to it, it could be considered
that we are dealing with an abuse of public authority.

Proper balancing of private and public interests is a guarantee of proportionality of
limiting individual rights in order to implement the public interests.®” The indicated
restrictions may not undermine the development title to one’s own real estate. There-
fore, it is necessary to maintain the proportion of interference with the freedom of

5 M. Wyrzykowski, Pojecie interesu..., p. 50.

57 M. Zdyb, Prawny interes jednostki w sferze materialnego prawa administracyjnego, Lublin 1991, pp. 240-244.

58 Judgments of the Constitutional Tribunal of 8 October 2007, K 20/07, Legalis no. 87214 and of 26 No-
vember 2007, P 24/06, Legalis no. 83880.

59 Judgment of the Supreme Administrative Court of 17 April 2018, I OSK 1410/16, Legalis no. 1772004.

60 Judgment of the Voivodeship Administrative Court in Krakow of 30 June 2021, II SA/Kr 547/21, Le-
galis no. 2615343.
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construction e.g. in terms of formal and legal requirements of the investor, so that its
essence is not violated. These requirements are intended to protect the public interest
and the interests of third parties defined in the construction process. Additional re-
quirements, besides the need to protect the above-mentioned interest groups, should
be considered a manifestation of excessive interference in the freedom of construction.

When determining the rules for implementation of investments, one should
strive to appropriately balance conflicting values and constitutional principles. The
principle of this weighing of interests result directly from the principle of propor-
tionality expressed in Article 31 § 3 of the Constitution of the Republic of Poland.
It results from the above that interference with the sphere of the right to real estate
must remain in a reasonable and appropriate proportion to the indicated purpos-
es.”! At the same time, one should be guided by care for the proper and harmonious
coexistence of the members of the community which includes both the protection
of the interests of individuals and specific social goods, including public property.®*

The freedom to implement a construction project is limited mainly by means
of legal regulatory measures.® The primary measure limiting the principle of the
freedom of construction is the obligation to obtain a building permit.** Another
means of protecting the legal interest is the requirement to notify the intention
to carry out construction works. It enables the architectural and construction ad-
ministration authority to assess whether the construction project complies with
the law and whether it does not violate the public interest.® The violation of legal
provisions protecting the public interest, by means of notifying the intention to
carry out construction or construction works, results in the authority’s obligation to
raise an objection by means of an administrative decision.®® However, the indicated
regulatory measures should not be perceived as diminishing the libertarian nature
of the development title. This is only a manifestation of preventive regulation, of the
execution of construction works, aimed at determining the compliance of a con-
struction project with the provisions of the law, the public interest and the interests
of third parties, by public administration authorities.””

61 Judgment of the Supreme Administrative Court of 4 January 2010, IT OSK 1708/09, Legalis no. 222560.

62 See Judgment of the Constitutional Tribunal of 12 January 1999, P 2/98, Legalis no. 43175.

6 Z.Leonski, Zasada wolnosci budowlanej i jej administracyjnoprawne ograniczenia, in: Kierunki rozwo-
ju prawa administracyjnego. .., p. 359; Judgment of the Voivodeship Administrative Court in Gorzéw
Wielkopolski of 2 April 2008, IT SA/Go 99/08, Legalis no. 157882.

64 Judgment of the Voivodeship Administrative Court in Krakéw of 30 April 2008, IT SA/Kr 159/08,
Legalis no. 161188.

65 Judgment of the Supreme Administrative Court of 27 April 2007, IT OSK 688/06, Legalis no. 110428.

6 Judgment of the Supreme Administrative Court of 24 March 2009, II OSK 398/08, Legalis no. 220295.

67 W. Szwajdler, Ochrona prawna interesu..., p. 117.
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4, Preventive nature of the provisions of Building Law

As stipulated by the legislator, the principle of freedom of construction may only be
executed in a manner consistent with legal provisions.*®® In this way it is indicated
that the protection of values resulting from the provisions of Building Law is of
a preventive nature. The applicable regulations indicate which values are subject to
protection and the manner in which it is to be executed as well as the authorities
obliged to ensure the protection of these values in the construction process.

The entities responsible for ensuring the protection of the values protected in
the construction process are primarily administrative authorities operating in the
field of construction, i.e., architectural and construction administrative authorities
and construction supervision authorities and participants in the construction pro-
cess® as well as persons responsible for the proper use and maintenance of building
facilities, i.e., the owner and the building facility manager.

Preventive protection of fundamental values is ensured at every stage of the con-
struction process. The basic duties in this respect at the investment design stage are
performed by the architectural and construction administration authorities which
issue building permit decisions and accept the notification of the intention to car-
ry out construction works.”” Then, the leading role in this respect is played by the
construction supervision authorities which supervise the proper implementation
of the investment. The indicated authorities are obliged to supervise and control
compliance with the provisions of the Act — Building Law.”

Other entities that ensure protection of the values regulated by Building Law
are the participants of the construction process, i.e., the investor who is responsible
for organising the construction process, taking into account the safety and health
protection rules contained in the regulations, and persons performing indepen-
dent technical functions in construction engineering, i.e., persons with appropriate
knowledge confirmed by building qualifications.” The first person in this regard is

6 Prawo budowlane z umowami w dziatalnosci inwestycyjnej. Komentarz, ed. H. Kisilowska, Warszawa
2008, p. 29.

8 According to Article 17 of the Construction Law, the participants in the construction process are: the in-
vestor, the investor’s supervision inspector, the designer and the construction manager or works manager.

70 J. Smarz, Pozwolenie na budowe jako wyraz troski o dobro wspdlne, in: Stuzgc dobru wspdlnemu,
eds. K. Kutak-Krzysiak, J. Parchomiuk, Lublin 2016, pp. 251-266 and J. Smarz, Pozwolenie na bu-
dowe versus ,,zgloszenie z projektem” w swietle obowigzujgcych przepisow, in: Nieruchomosci - aktualne
problemy prawne, ed. ]. Smarz, Radom 2016, pp. 134-147.

71 Article 81 § 1 point 1 of the Building Law.

72 ]. Smarz, Zmiana profesjonalnych uczestnikéw procesu budowlanego w trakcie realizacji inwestycji, Bu-
downictwo i Prawo 2018, no. 3, pp. 3-5 and eadem, System nadawania uprawnier budowlanych oraz

STUDIA PRAWNICZE KUL 3(95) 2023

119



Joanna Smarz

120

the designer who develops a construction design that meets the basic requirements
of Article 5 of Building Law.”

The construction and works manager and possibly the investor’s supervision in-
spector, if appointed, ensure compliance with the values protected by the provisions
of Building Law at the investment implementation stage. These entities supervise
the safety and health protection during construction works.

The last stage of the construction process is the stage of maintaining the building
facility during which the owner and manager of the building facility are responsible
for preventing the emergence of any threats to the values protected by the provisions
of Building Law.”* The basic method of preventive action of the indicated entities,
within the framework of the maintenance of building facilities, is the obligation to
carry out periodic inspections of the technical condition of the building facility. The
conditions for proper maintenance of a building facility result primarily from Ar-
ticle 61 of Building Law which requires ensuring safe use of the facility, preventing
the occurrence of a threat to human life and health, property safety or the environ-
ment. The obligation to conduct ongoing periodic inspections and repairs is one
of the elements of preventing the emergence of a threat. Implementation of these
obligations is subject to control by construction supervision authorities.

The freedom to maintain a building facility is limited by legal provisions which
impose appropriate obligations on the owner or the manager. Their implementa-
tion is aimed at protecting: the life and health of people, safety of property and the
environment, proper technical condition and aesthetic of the building facility.”” The
obligations of these entities result directly from the law or administrative decisions.

Conclusion

The main purpose of the construction process, regulated by the provisions of the
Act - Building Law, is the proper implementation of the investment project and
then maintaining the building facility in the proper technical and aesthetic con-
dition. This process, as it results from the analysis of the title issue, is subject to

nadzér nad wykonywaniem zawodu inZyniera jako wyraz troski o bezpieczeristwo publiczne, in: Aksjo-
logia prawa administracyjnego, vol. 2, pp. 619-629.

73 Article 5 of the Building Law.

74 Articles 61-72a of the Building Law.

75 M. Blazewski, Zasada wolnosci uzytkowania obiektu budowlanego w procesie jego utrzymania, Folia
Turidica Universitatis Wratislaviensis 2015, vol. 4, no. 1, p. 320.
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significant restrictions resulting from the applicable regulations. They introduce,
among others, restrictions on the possibility of undertaking construction works,
the obligation to meet the basic requirements during design and construction as
well as the maintenance of building facilities and requirements regarding the prin-
ciples of organising the construction process.

The indicated restrictions have been introduced in order to protect values, the
catalogue of which is very wide, although unfortunately it does not result directly
from the content of the provisions of Building Law. It can only be interpreted from
Article 5 of the Act. The safety of people and property is to be considered the pri-
mary value that is to be protected in the construction process.

The analysis of the provisions of Building Law leads to the conclusion that these
restrictions are not only in the interest of the investor but also, and perhaps above
all, in the public interest. It may seem that we are dealing with a conflict of these
interests in this case, however in reality it cannot be assumed that the relation-
ship of these interests is always based on the opposite. The implementation of the
public interest brings benefit and ensures security for the investor himself as well.
In the event of conflicts arising during the construction process, their resolution
is the responsibility of public administration authorities that ensure compliance
with the provisions of Building Law. Attention should also be paid to the preventive
nature of the provisions of Building Law which are intended to eliminate potential
conflicts.

Translated by Monika Zielifiska
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Dziatalno$¢ gospodarcza gminy w zakresie budownictwa mieszkaniowego.
O konflikcie miedzy samodzielnoscig i stuzbie ludziom a legalnoscia

X03ACcTBEHHaA 4eATeNIbHOCTb TMUHbI B cd)epe KWITNLLHOIO CTpouTENIbCTBa.
6] KOHd)J'II/IKTe MeXAy CaMOCTOATENIbHOCTbIO U Cly>KeHMEM HaCeNneHUIo 1 3aKOHHOCTbIO

focnopapcbKa AisfibHICTb rPOMaAW B rasly3i >KMTI0BOro OyfiBHMLTBA.
Mpo KOHOAIKT MiXK HE3aNEXHICTIO Ta CAY>KIHHAM NIOAAM i 3aKOHHICTIO

DOMINIK TYRAWA
Dr. habil, The John Paul Il Catholic University of Lublin
e-mail: dominik.tyrawa@kul.pl, https://orcid.org/0000-0001-6385-9726

Summary: This article deals with the relationship between three specific problems. These problems include
legal issues related to running a business by municipalities, activities of municipalities in housing construction
and municipal housing programmes (MHPs) as a manifestation of the legal and organizational independence
of municipalities. In order to obtain reliable results of research in this area, the author decided to analyse the
applicable standards and regulations regarding these issues and the views of the doctrine. In both cases, he
observed that there are no detailed legal regulations relating to this issue, and thus there is also no in-depth
analysis of this problem in the doctrine of legal sciences. All this resulted in the formulation of two types of
conclusions. The existing regulations were assessed with the indication of their significant shortcomings. More-
over, conclusions were formulated regarding changes that the legislator should introduce to the Polish legal
system to aid municipalities in meeting the housing needs of local communities. This work uses the method of
analysing the legal text and, to a limited extent, the dogmatic approach.

Key words: municipality, commercial operations, municipal economy, housing development, legitimacy of op-
erations

Streszczenie: Artykut jest poswiecony relacjom, jakie zachodza w ramach trzech problemdéw szczegdinych.
Nalezg do nich: problemy prawne zwigzane z prowadzeniem dziatalnosci gospodarczej przez gminy, dziatanie
gmin w zakresie budownictwa mieszkaniowego oraz gminne programy mieszkaniowe jako przejaw samodziel-
nosci prawnej i organizacyjnej gmin. Aby otrzymac miarodajne wyniki prac badawczych, Autor przeanalizowat
obowiazujace normy i przepisy dotyczace tych kwestii oraz poglady doktryny. W obydwu przypadkach zaob-
serwowano brak szczegétowych regulacji prawnych odnoszacych sie do tej problematyki, a co za tym idzie brak
pogtebionej analizy tej problematyki w doktrynie nauk prawnych. To doprowadzito do sformutowania dwéch
rodzajow wnioskéw. Oceniono regulacje obowiazujace, wskazujac ich istotne mankamenty i braki, a takze sfor-
mutowano wnioski w zakresie tego, jakie zmiany powinien wprowadzi¢ do polskiego systemu prawnego usta-
wodawca, aby regulacje te utatwiaty funkcjonowanie gmin w zakresie zaspokajania potrzeb mieszkaniowych
wspdlnoty samorzadowe;j.

Stowa kluczowe: gmina, dziatalno$¢ gospodarcza, gospodarka komunalna, budownictwo mieszkaniowe, legal-
nos¢ dziatania
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Pesiome: [laHHasA CTaTbsA MOCBSALLEHa OTHOLUEHUAM, BO3HMKAOLWMM B pPaMKaX TPexX KOHKPeTHbIX npobnem.
K HMM oTHOCATCA: NpaBoBble NPobMemMbl BeAEHNA XO3ANCTBEHHON AeATENbHOCTU TMUHAMK, AENCTBUA TMUH
B chepe KMAULLHOTO CTPONTENbCTBA U MyHULMNATbHbIE (TMUHHBIE) XXUMLYHBIE NPOrPaMMbl Kak NMposABrieHne
NPaBOBOW 11 OPraHN3aLMOHHON CaMOCTOATENIbHOCTY IMUHBI. [IN1A NMOSTyYeHNA aBTOPUTETHDBIX Pe3yNbTaToB NC-
cnefjoBaTeNbckoi paboTbl, aBTOP MpOaHaNM3MpoBan CyLEeCTBYIOLLIE HOPMbI U NPaBNa, Kacalowmecs 3TUx
BOMPOCOB, a TaKKe BO33PeHA JOKTPUHbI. B 060X cnyyasx Obi1o OTMEUYEHO OTCYTCTBME AeTallbHbIX NpaBo-
BbIX HOPM, KacalLLMXCA JaHHOrO BOMPOCa, 1, COOTBETCTBEHHO, OTCYTCTBME rly6OKOro aHanmnsa JaHHO! TemMbl
B IOKTPUHE l0pnanYecKknx HayK. To npuseno K GopmynnpoBaHuio AByx TUMNOB BbIBOAOB. bbina nposeaeHa
oLieHKa AeNCTBYIOWMX PErYSIMPOBaHUI C YKa3aHUeM VX CYLLeCTBEHHbIX He[JOCTaTKOB 1 HeAopaboToK, a Takxe
chopmynmpoBaHbl BbIBOAbI O TOM, Kakiie U3MeHEHNsA [OKeH BHECTV 3aKoHOAaTe b B MOJbCKYI0 MPaBOBYHO C-
cTemy, 4TOObI 3TN perynupyioLLme NooXKeHNA cnoco6CcTBOBaNN GYHKLVOHNPOBAHMIO FTMVH B Y0BIETBOPEHUN
KUNULLHBIX NOTPEBHOCTel HaceneHrA MeCTHOro coobLecTBa.

KnioueBble cfioBa: rM1Ha, X03ANCTBEHHAA AeATeNbHOCTb, KOMMYHaJIbHOE XO3AMCTBO, KUNLIHOE CTPOUTENbCTBO,
3aKOHHOCTb fieATeNbHOCTM

Pestome: CTaTTa NprcBAYEHa B3aEMO3B'A3KaM, L0 BUHMKAIOTb Y MeXax TPbOX KOHKPeTHUX npobnem. [1o Hux
BiHOCATbCA: NPaBoOBi NPo6aemMu, NoB'A3aHi 3 BeAeHHSAM roCcnofapcbKoi AiAnbHOCTI rpoMagamu, GisnbHICTb
rpomagy coepi>k1TnoBoro OyfiBHNLTBA Ta rPOMaAChKI XXUTIOBI MPOrpamu ik NposiB NpaBoBOi Ta OpraHizaLinHoi
CaMOCTIMHOCTI rpomag. [Ina OTPUMaHHA [OCTOBIPHMX pe3ynbTaTiB AOCNiIAKeHHA aBTOp NpoaHanisyBas YMHHI
HOPMVI Ta HOPMAaTVBHI aKTV LLOAO LX MUTaHb, a TAKOX AOKTPUHY. B 060X BunagKax cnoctepiranacs BigCyTHICTb
[eTaNbHOrO perysioBaHHA LbOro MUTAHHA, @ OTXKe, BiACYTHICTb MOMMMONEHOro aHanisy TemMu B LOKTPUHI
npaBoBYX Hayk. Lie npu3seno fo ¢popmynioBaHHA ABOX TWNiB BUCHOBKIB. Byno npoBefeHO OLiHKY icHytoumx
HOPMATUBHUX aKTiB, BKa3aHO Ha iX CyTTEBI HeAONIKM, a Takox CHOPMY/IbOBAHO BUCHOBKM LLOAO TOTO, AKi 3MiHN
3aKOHOZaBeLb Ma€ BHECTU O MOMbCbKOI MPaBOBOI CUCTEMY, LWOG Lii HOPMATVBHI aKTU CNpUsAan poboTi rMiH
LLIOA0 33/0BOMEHHA XKUTNOBKX NOTPE6 rPOMaACHKOI CRifIbHOTV CAMOBPAAYBaHHS.

KniouoBi cnoBa: rpomaga, rocrnofiapcbKka LisinbHICTb, MiCbKe rocrnofapCTBo, XKUTIoBe OyaiBHULTBO, 3aKOHHICTb Al

Introduction

The efficiency of operations of individual entities within the framework of public
administration is a combination of several general factors, among which we should
indicate the following basic components: explicitly specitying the entity perform-
ing operations, clearly describing the task to be completed and the implements to
realize said task or transfer of appropriate financial and staff-organizational assets
to be used to perform the task.

Among the plenitude of tasks which raise genuine concern, the ones related to
satisfying housing needs emerge. The adopted model of operations divides these
tasks between the government and the local self-governments. Furthermore, it
should be indicated that the realization of such tasks involves various institutional
and legal implements.

The aforementioned facts resulted in the ambiguity of the presented model of
operations and said model lacking explicit statutory regulations, which would spec-
ify how a municipality, being one of the entities indicated by the legislator to satisfy
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housing needs, should operate. Moreover, a question emerges of whether we are
dealing here with commercial operations of municipalities or public-benefit activi-
ties. There are also significant factual issues related to such operations arising from
the launch of investments in this area as well as the measures to be taken once res-
idents live in such housing. This article aims to organize the legal issues related to
running a business in the context of implementing municipal housing programmes
(hereinafter: MHPs). This objective results from the fact that the Polish legislator
has not yet fully regulated this issue. Therefore, municipalities must rely on partial
regulations, which may lead to unintentional errors in implementing these pro-
grammes.

1. Satisfying housing needs as a task of municipalities

In the Polish legal system, a municipality is the basic organizational unit of local
self-government. Therefore, in this case, we are dealing with a unit the closest to
a citizen and, thus, one that performs all social tasks within the local reach that are
not reserved by other branches of local self-government or state administration.!
The above statement concerns the implementation of the constitutional principle
of decentralization.?

The aforementioned fact results in the legislator bearing the obligation consisting
of clearly specifying what tasks a given unit of local self-government will perform.
A relevant list of such taks was stipulated in Article 7 of the Municipal Self-Gov-
ernment Act. The legislator clearly indicated that meeting a community’s collective
needs lies within a municipality’s responsibilities and that these tasks cover, among
others, the matters regarding municipal housing development.® Realization of these

1 Cf. Article 163 of the Constitution of the Republic of Poland of 2 April 1997, Journal of Laws [Dzien-
nik Ustaw] 1997 no. 78, item 483 as amended, in relation to Article 6 (1) of the Act of 8 March 1990
on Municipal Self-Government, consolidated text: Journal of Laws 2023 item 40 as amended (herein-
after: MSGA).

2 The decentralization should be understood as “distributing administrative tasks (operations) among
various organizations which are legal persons under public law;” see S. Fundowicz, Decentralizacja
administracji publicznej w Polsce, Lublin 2005, p. 28. These organizations are autonomous legal enti-
ties (churches and religious organizations, higher education institutions, the central bank), units of
local self-government, units of special self-government or other decentralized entities (corporations
governed by public law, publicly owned establishments or foundations governed by public law).

3 Cf. Article 7 (1) (7) of the MSGA.
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tasks, their scope and the list of relevant implements are included in specific acts of
substantive administrative law.

We should primarily refer to human needs in the search for the roots of satisfying
housing needs. In reference to human needs and their hierarchy, psychology turns to
Maslow’s hierarchy of needs. Maslow described human needs by creating a pyramid
of needs. This pyramid is founded on physiological needs, including food, shelter,
clothes and procreation. Their character influences behaviour to the greatest degree —
people work to meet these needs in the first place. For a person who has not satisfied
their basic needs, all other needs disappear or are of secondary importance.*

Therefore, the need for shelter or housing is a basic need of human beings which
determines their actions; only satisfying this basic need enables a person to consid-
er higher needs, i.e. the need for safety, belonging and love, esteem or self-actualiza-
tion. In our search for the legal sources to meet this need, we will have to explicitly
refer to the axiological foundations for formulating the binding standards and legal
provisions in this particular manner. Firstly, we should refer to the norms and pre-
cepts of the basic law. The Consitution clearly indicates that “Public authorities shall
pursue policies conducive to satisfying the housing needs of citizens, in particular
combating homelessness, promoting the development of low-income housing and
supporting activities aimed at acquisition of a home by each citizen”

The quoted rule is general in character. We should primarily notice that the
Constitution’s take on the issue is a result of the housing problems typical of our
country, where such issues are far from being resolved. The social importance of
these issues is so significant that they were reflected in the Constitution.® The above
precept does not establish the right to housing and does not impart upon this right
the nature of a legal right.” It does not formulate the strategic priorities of state pol-
icies, nor does it decide on the manner of implementation of said policies or oblige
the state to guarantee housing to every citizen.® In this case, we are dealing with

4 A. Maslow, Motywacja i osobowos¢, Warszawa 2009, pp. 63-65.

5 Article 75 (1) of the Constitution of the Republic of Poland. When describing the issue, we must bear
in mind that biological needs are necessary for survival, and psychological needs come into play once
biological needs are satisfied. Gradation of needs is contractual. Nevertheless, we have to assume
that basic needs are pursued until their satisfaction. Only after that will a human being work towards
satisfying other needs using their talents and abilities. Meeting these needs is not contradictory. Here,
we are dealing with mutual supplementation, which constitutes human development; for more infor-
mation on the issue, see A. Maslow, W strong psychologii istnienia, Poznan 2004, p. 39.

6 'W. Skrzydlo, Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2007, p. 71.

7 Judgment of the Constitutional Tribunal of 29 September 2003, K 5/03, LEX no. 80985.

8 Cf. Judgment of the Constitutional Tribunal of 12 January 2000, P 11/98, LEX no. 39282; Judgment of
the Constitutional Tribunal of 17 March 2008, K 32/05, LEX no. 358051 or Judgment of the Constitu-
tional Tribunal of 17 December 2008, P 16/08, LEX no. 467442.
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a programmatic norm which defines the state goals concerning housing policy;
however, no exemplary measures to implement it are indicated. Within the frame-
work of policies aimed to meet the housing needs of citizens, we should, in par-
ticular, indicate counteracting homelessness,” supporting the development of social
housing consisting of erecting social/subsidized housing and adapting the existing
buildings for this purpose as well as supporting the actions of citizens aimed at
securing own housing."” The presented list should be perceived as the minimal ob-
ligations of the state (public authorities)."

The act of municipalities satisfying housing needs correlates with the obligations
concerning “municipal housing development.” These needs should be met two-
fold - through utilizing the existing housing infrastructure and new opportunities
in this area through erecting new housing units to satisfy housing needs. Therefore,
the measures concerning housing development will be one of the implements of
meeting housing needs.

2. Municipal housing programmes as a form of satisfying housing needs

The legislator’s statement that meeting housing needs is the task of public authori-
ties in Article 75 (1) of the Constitution resulted in the invoked constitutional norm
referring to not only the state and its bodies but to local self-governments.'* Meas-
ures in this field may be implemented at the central or local level directly (e.g. tax
credits) or indirectly (e.g. subsidies)."

This statement can be not only expanded but also defined more precisely by
indicating that in line with Article 75 (1), the entities obliged to take action are not
only the legislative bodies but also the bodies applying said law, including courts'

9 Here we should refer to human dignity which can be severely damaged by homelessness as a social
phenomenon, see M. Florczak-Wator, Obowigzek ochrony beneficjentow prawa do mieszkania jako
»innego prawa majgtkowego” w rozumieniu art. 64 ust. 1 i 2 Konstytucji RP, Gdanskie Studia Prawnicze
2018, vol. 40, p. 174.

10 M. Florczak-Wator, Art. 75. Zaspokajanie potrzeb mieszkaniowych, in: Konstytucja Rzeczypospolitej
Polskiej. Komentarz, ed. P. Tuleja, 2nd ed., 2021 [LEX database].

11 Judgment of the Supreme Court of 8 September 2020, V CSK 532/18, LEX no. 3051766.

12 'W. Sanetra, Prawo do pracy, polityka zatrudnienia i polityka rynku pracy, in: System Prawa Pracy,
vol. 8. Prawo rynku pracy, ed. M. Wilodarczyk, Warszawa 2018, p. 171.

13 M. Wierzbowski, Prawo administracyjne, Warszawa 2009, p. 372.

14 Such entities must operate within the framework laid down by regulations and the material and legal
premises for resolving the issues projected in such regulations, e.g. in reference to adjudicating the
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and administrative bodies (including local self-government units). These obliga-
tions may also be expanded to private entities such as housing cooperatives because
they bear special legal status given their role in the realization of tasks indicated in
Article 75 (1) and constitute “one of the forms of realization of the task consisting
of satisfying housing needs of an individual,’*> whereby the role of housing coop-
eratives is instrumental.'® However, transferring these obligations in full to private
persons'’ or realization of these tasks in violation of the existing ownership rights
of housing cooperatives is unacceptable.'®

The forms which can be described as hybrid are a solution which fits in with the
implementation of the state policy in the discussed area; in the case of these forms,
we are dealing with the participation of the Treasury, the National Real Estate As-
sets and local self-government units. Historical examples of such cooperation in-
clude social housing associations (SHAs), and a current example is social housing
initiatives (SHIs)."

However, until now, municipal housing programmes were not comprehensively
regulated at the statutory level, unlike, for instance, the municipal tasks concerning
public roads® or the responsibilities regarding the education system.” In essence,
the legislator provides no comments regarding this aspect. It appears that the causes
for this state of affairs lie primarily in the incidentalness of such solutions, where
only several municipalities in our country decided to launch such programmes si-
multaneously with providing other forms of housing support. Secondly, this may be
due to the fact that MHPs would become a competition to the already existing pro-
grammes of the state administration or within the framework of SHAs (formerly)
and SHIs (currently). Nevertheless, while rejecting the assumptions in this area, we
may explicitly indicate that the lack of strict statutory standards requires a munici-
pality to operate on the basis of the existing standards and regulations. This, in turn,
results in expanding independence and self-governance of a municipality in this

right of the evicted tenant to social housing, see Resolution of the Supreme Court of 19 May 2000,
III CZP 4/00, LEX no. 40098.

15 Cf. the aforementioned Judgment of the Constitutional Tribunal of 17 December 2008, P 16/08.

16 L. Garlicki, M. Derlatka, Art. 75, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, vol. 2, ed. L. Gar-
licki, M. Zubik, 2nd ed., 2016 [LEX database].

17 Judgment of the Constitutional Tribunal of 10 October 2000, P 8/99, LEX no. 44406.

18 Judgment of the Constitutional Tribunal of 29 May 2001, K 5/01, LEX no. 48040.

19 This entity operates under Article 23-33 of the Act of 26 October 1995 on social forms of housing
development, consolidated text: Journal of Laws 2023 item 790 as amended (hereinafter: SFHD Act).

20 Cf. Article 7 (1) (2) of the MSGA in relation to Article 7 of the Act of 21 March 1985 on national road
network, consolidated text: Journal of Laws 2023 item 645.

21 (Cf. Article 7 (1) (8) of the MSGA in relation to Article 8 (15) and Article 10 (1) of the Education Law
Act of 14 December 2016, consolidated text: Journal of Laws 2023 item 900 as amended.
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area but, simultaneously, may become a trap leading to acting without a legal basis,
i.e. not meeting the legitimacy of operations.

These programmes may be implemented using two models: through the par-
ticipation of a private entity (a developer) or by a municipality implementing the
programme independently using its assets and means. In the first model, it is pos-
sible to use the know-how of a private operator who transfers some of the new-
ly constructed residential units to the municipality to satisfy the housing needs
of the local community in exchange for granted real estate, for instance.” Thus, it
appears that the public-private partnership is an appropriate legal form for such
operations.”

Implementation of MHPs by companies established for this purpose or existing
ones* and not by the budgetary entities* or the municipalities themselves appears
to be a proper solution.” A municipality transfers the risk related to the imple-
mentation of a programme,” particularly the financial risk, to a subordinate yet
financially self-sufficient entity concerning obligations for which the municipality
is liable only up to the value of the transferred assets instead of being liable without
limitations as the case would be if a budgetary entity or municipality implemented
an MHP directly.

The analysis of MHPs enables us to ascertain that municipalities carry out these
programmes as independent operations. The lack of dedicated acts results in mu-
nicipalities developing these programmes independently. These programmes target
the residents of municipalities and persons interested in changing their place of
residence and moving to a given municipality. Thus, an attractive form of financing
is being introduced under which the deposit payments made by programme par-
ticipants are used by the entity implementing the programme to cover the financial

22 A situation in which the newly developed residential units (or the residential units transferred by the
founding municipality), frequently located in commercially desirable areas, are rented on a commer-
cial basis, and the funds collected in such manner are allotted towards statutory activities, i.e. “hous-
ing development, renovation and modernization of facilities destined for satisfying housing needs,” is
a different example, see U. Legierska, Dziatania gminy na rzecz zaspokojenia potrzeb mieszkaniowych
jej cztonkow, in: Prawne problemy samorzgdu terytorialnego z perspektywy 25-lecia jego funkcjonowa-
nia, eds. B. Jaworska-Debska, R. Budzisz, Warszawa 2016, p. 229.

23 The Act of 19 December 2008 on public-private partnership, consolidated text: Journal of Laws 2023
item 30 as amended.

24 Cf. Article 9 (1) of the Municipal Economy Act of 20 December 1996, consolidated text: Journal of
Laws 2021 item 679 (hereinafter: MEA).

25 Cf. Article 2 of the MEA.

26 For more information on the forms of engaging in municipal economy, see W. Gonet, Uwagi o for-
mach prowadzenia gospodarki komunalnej, Samorzad Terytorialny 2008, no. 7-8, p. 65.

27 It appears that the indicated risk concerns financial, organizational, technical and legal issues.
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obligations in this area. These issues should be governed in detail by appropriate
regulations for allotting residential units under an MHP. This solution should not
be combined with renting premises, which are a part of the housing composition of
municipal resources.”

3. Engaging in commercial operations concerning municipal housing
programmes

In reference to the Constitution, we should indicate that local self-government
units carry out public tasks not reserved by other public authorities under rele-
vant acts or legislation.”” The legislator simultaneously decided that the broadest
possible range of activities of these units is tied to the operations of municipalities
which perform all public tasks not reserved by other units of local self-govern-
ment.*® Under such conditions, we are dealing with a reflection of the principle of
subsidiarity expressed in the preamble to the Constitution, stating that public tasks
should be performed at the lowest level and their legal and organizational transfer
should be effected solely to improve organizational and technical capabilities of
their performance.* The principle of subsidiarity should lead to the greatest possi-
ble reinforcement of the competences of local self-government.

Realization of the statutory tasks of a municipality consistent with the principle
of subsidiarity is reflected in the statement that a unit is obliged to engage in com-
mercial operations related to the implementation of the tasks pertaining to meeting
the collective needs of its residents.”> The catalogue of these tasks is indicated in
Article 7 (1) of the MSGA, which presents the exemplary list of a municipality’s

28 Supervising authority’s Resolution of the Podlasie Governor of 26 October 2020, NK-11.4131.110.2020.
BG, LEX no. 3233922.

29 Article 163 of the Constitution of the Republic of Poland.

30 Article 164 (3) of the Constitution of the Republic of Poland.

31 Cf. M. Malecka-Lyszczek, Zasada subsydiarnosci jako zasada ogdlna prawa administracyjnego, in:
Jednostka w demokratycznym panstwie prawa, ed. J. Filipek, Bielsko-Biala 2003, p. 368; I. Lipowicz,
Samorzqd terytorialny XXI wieku, Warszawa 2019, p. 141; D. Milczarek, Subsydiarnos¢ - préba balan-
su, in: Subsydiarnosé, ed. D. Milczarek, Warszawa 1998, p. 319.

32 A public matter should be understood as “any activity of public authorities (and their bodies), per-
sons performing public functions and self-governments as well as certain activities of other persons
and organizational units which are related to implementing public tasks and managing public as-
sets understood as public funds within the meaning of regulations on public funds,” see H. Izdebski,
Samorzqd terytorialny. Podstawy ustroju i dziatalnosci, Warszawa 2004, p. 209.
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responsibilities,” including municipal housing development and, thus MHPs. In
the case of the indicated area, we should also bear in mind that the operations of
a municipality consist of both realizations of public tasks and activities extending
beyond said tasks, i.e. commercial operations.*

When assessing whether a given type of operation of a municipality consists
only of performing public tasks or is a commercial operation, we should individ-
ually consider each case. A guide of sorts in this regard is the statement that “if
a municipality performs public tasks (public administration tasks) for the benefit
of the general populace using legal means of an authoritative nature appropriate
for a state authority, the municipality performing said tasks acts as a public au-
thority body and does not engage in commercial operations.”** Furthermore, under
Article 9 (2) of the MSGA, a municipality or other municipal legal person may
engage in commercial operations exceeding the scope of public utility tasks only
in the cases stipulated in the MSGA. The aforementioned is supplemented by the
assertion that the public utility tasks* are own tasks of a municipality carried out to
continuously satisfy the collective needs of the population on an ongoing basis by
rendering commonly available services.

In light of the above facts, it appears that the operations of municipalities con-
cerning local housing programmes do not fall under public-benefit activities but
under commercial operations. This is potentially confirmed by an allusion to the
MEA, according to which a municipality can engage in commercial operations,
e.g. using a limited liability company to carry out MHPs which are in each instance
realized by municipal companies, existing or specially established for this pur-
pose in the area of public-benefit activities.”” The statement that Article 9 (2) of
the MSGA stipulates that, in principle, a municipality implements its tasks under
commercial operations,” provided that its tasks can be an object of commercial
and non-commercial activity and the commercial operations of a municipality

33 Ruling of the Voivodeship Administrative Court in Gliwice of 30 March 2020, IIT SA/G1 1102/19, LEX
no. 3015326.

34 Ruling of the Voivodeship Administrative Court in Gorzéw Wielkopolski of 30 October 2019, I SA/
Go 589/19, LEX no. 2742557.

35 Ruling of the Voivodeship Administrative Court in Warszawa of 21 April 2021, IV SA/Wa 2661/20,
LEX no. 3184738.

36 Article 9 (4) of the MSGA.

37 For more on this form, see G. Koziel, Forms of Commercial Companies and Partnerships Designed for
Municipal Services Management by the Commune in Polish Law: The Legislation as It Stands (de lege
lata) and as It Should Stand (de lege ferenda), Lex Localis 2020, vol. 18, no. 4, pp. 675-689.

38 Ruling of the Administrative Court in Szczecin of 26 March 2019, I AGa 215/18, LEX no. 2668198.
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cannot exceed realizing public-benefit tasks unless stipulated otherwise elsewhere,*
reinforces this thesis. We should also bear in mind that “engaging in commercial
operations cannot obstruct and hinder public goals and cannot excessively occupy
a municipality; the fact that specific public tasks entrusted to a municipality are
related to developing and establishing conditions for commercial operations con-
ducted by other entities is also not without significance.™

Adopting the assumption that MHPs are commercial operations, we must jux-
tapose said assumption with the features of commercial operations indicated in
Article 3 of the Act of 6 March 2018 - Entrepreneurs Law.* These features are the
manner of organization, operating to generate income, acting in own interest and
continuity.

In the case of the first feature, we can be certain that the condition regarding the
manner of organization is met. It is understood as “using particular material com-
ponents (e.g. real assets or moveable assets) or intangible components (e.g. know-
-how, reputation, rights to intangible assets) which are functionally and economi-
cally combined by a given person into a single arranged system enabling participa-
tion in the global economy”** However, we must note that the remark that a mu-
nicipality is not, in principle, a commercial entrepreneur but may be considered an
entrepreneur if it engages in commercial operations in a manner described herein-
above* does not apply under such circumstances because MHPs are implemented
by municipal companies, not directly by municipalities. Therefore, once again, it
appears that this issue should be explicitly connected to the invoked article of the
Entrepreneurs Law in a separate act to resolve any emerging dubitations.

Another feature of commercial operations is the fact that they are intended to
produce economic gain. In this case, the goal of generating profit,** even if a giv-
en type of operation is not always objectively profitable,” is crucial. We should
bear in mind that the opposite of a gainful activity is a non-gainful activity, i.e. the

39 Ruling of the Administrative Court in Warszawa of 29 September 2020, I ACa 350/20, LEX no. 3113190.

40 Ruling of the Voivodeship Administrative Court in Olsztyn of 8 September 2011, I SA/OI 458/11,
LEX no. 966077.

41 Consolidated text: Journal of Laws 2023 item 221 as amended (hereinafter: ELaw).

42 A. Kruszewski, Przepisy ogélne, in: Prawo przedsigbiorcéw. Komentarz, ed. A. Pietrzak, Warszawa
2019, p. 49.

43 Cf. Ruling of the Court of Appeal in Poznan of 2 February 2022, III AUa 938/20, LEX no. 3330083, in
line with the qualities indicated in ELaw.

44 By profit, we mean the profits generated by this activity and not coming from other sources such as
social insurance, see Ruling of the Court of Appeal in Lublin of 16 February 2021, III AUa 1116/20,
LEX no. 3305900.

45 Ruling of the Court of Appeal in Warszawa of 9 November 2020, ITI AUa 2020, LEX no. 3115004.
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activity whose goal is not generating profit, even if some unintentional profit can
be generated when engaging in such activity.* In analysing the MHPs in terms of
indicated features of commercial operations, we come across a problem. Realizing
these programmes is not commercial activity primarily aimed at generating profit.
Financial analyses of this issue are not available? or are incomplete at the time of
realization of municipal housing programmes. However, it must be noted that an
MHP is an investment to satisfy the housing needs of residents - it is not a strictly
gainful activity. It also appears that this issue should be regulated, provided that the
indicated activity will generate profit solely to fund said activity,* e.g. creating the
opportunity for launching further investments, covering the ongoing expenditures
(including salaries of employees) or its other elements. Therefore, this minimal
profit should compensate for the ongoing activity, and this type of operation should
not burden a municipality or company performing said activity.

The next characteristic of commercial operations is acting in own name. Howev-
er, this phrasing should not be equated with personal activities because there are no
counterindications to using other entities under commercial operations.” There-
fore, a particular municipality serves as an implementer of a given programme, and
a municipal company is a tool to implement a given programme. Also, in this case,
the condition indicated as essential for considering certain activities as commercial
is fulfilled.

The last indicated feature of commercial operations is their continuity. This as-
pect also presents certain issues. It must be once again emphasized that the essence
of MHPs consists not only of erecting specific buildings and releasing them for
use by residents; we are tackling a much more complex and time-consuming pro-
cess. The following statement seems to sum up the issue adequately: “conducting
commercial operations may also consist of performing actions aimed at develop-
ing and materializing economic actions forming a specific type of operations such
as searching for customers, posting commercials advertising of the operation or

46 Ruling of the Voivodeship Administrative Court in Poznan of 7 April 2021, I SA/Po 201/21, LEX
no. 3176419.

47 The sole components frequently pertain to the contribution in kind to operations of such company,
i.e. the real property handed over for investment, costs of loan or financial contributions of pro-
gramme participants.

48 Cf. Article 24 (2) of SFHD Act, which stipulates that profits generated by SHIs cannot be shared
among partners or members and are utilized in full to cover the costs of statutory activities of these
entities.

49 A. Powalowski, Wykonywanie dziatalnosci gospodarczej we wlasnym imieniu, Gdanskie Studia
Prawnicze 2016, vol. 36, p. 360.
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settling the related affairs™° Therefore, the implementation of an MHP is more
expansive: the investment begins with a municipality commissioning a municipal
company to implement the programme, i.e. to launch the investment and concludes
with the contractual maturity date or transfer of the ownership rights from the mu-
nicipal company to the programme participant after the period strictly defined in
regulations. It appears that owing to such premises, this type of operations/activity
becomes rather permanent and stable, not limited to one-time, occasional or spo-
radic projects,” which simply erecting and releasing a building for residential use
would be. Furthermore, selecting the form of a commercial partnership or compa-
ny is correct and proper due to the involvement of capital of a partner or partners
and becoming liable only up to the contribution amount.*

Under such circumstances, it should be underlined that the ascertainment per-
taining to assessing whether we are or are not dealing with commercial operations
is a factual ascertainment. Only then should we relate these operations with specific
legal qualifications while simultaneously bearing in mind that commercial opera-
tions are legally-defined circumstances which must be assessed based on particular
factual conditions bearing or not bearing hallmarks of such operations.*

It should be underlined that we are considering the complexity of the munic-
ipality’s status as an entrepreneur. For the purpose of this study, it has been as-
sumed, somewhat directly, that these conditions are met and thus the titular claim
regarding a municipality being engaged in commercial operations. These opera-
tions should be defined more precisely as the municipality’s commercial operations
resulting from the activities of a corporation of public law; this statement is deeply
rooted in judicial decisions. It should be underscored that in describing the per-
missible extent of the municipality’s commercial operations, we should primarily
consider the goal of the municipality’s operations resulting from the constitutional
order.” Realizing certain constitutional objectives specified at the statutory level is
impossible without assuming the role of an entrepreneur and, therefore, without
engaging in commercial operations.

50 Ruling of the Court of Appeal in Lublin of 27 January 2021, III AUa 933/19, LEX no. 3126688.

51 Ruling of the Voivodeship Administrative Court in Poznan of 8 April 2021, I SA/Po 229/21, LEX
no. 3172268.

52 A. Wojtkowiak, Spétki prawa handlowego jako przedsigbiorcy wykonujgcy dziatalnos¢ o charakterze
uzytecznosci publicznej, Przeglad Prawa Publicznego 2013, no. 1, p. 8.

53 Ruling of the Court of Appeal in Lublin of 21 April 2021, IIT AUa 15/21, LEX no. 3184339.

54 Cf. Resolution of the Supreme Court of 30 November 1992, III CZP 134/92, LEX no. 3850 or Resolu-
tion of the Supreme Court of 9 March 1993, III CZP 156/92, LEX no. 3892.

55 Resolution of the Supreme Court of 14 March 1995, III CZP 6/95, LEX no. 4169.
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It appears necessary to designate an impassable border in the indicated area
concerning what a municipality can do under applicable legal provisions and what
a municipality cannot do due to the binding norms and regulations despite the
prohibited operations being similar to the usual activities of municipalities. Thus,
it appears that one such type of operation related to housing development in a mu-
nicipality is the activity of a municipality (and its subordinate units, i.e. munici-
pal companies) in the capacity of a developer. Permissible operations of municipal
companies that implement MHPs cannot consist of strictly property development
operations, i.e. such entities cannot erect housing units and sell them on the mar-
ket. Operations of this type, i.e. the activity in the public law field, cannot have hall-
marks of commercial operations, which can contribute to disturbing free compe-
tition.* Whether such operations would disturb and affect free competition or not
should be decided case by case. Still, we can indicate without greater doubt that if
such types of operations were carried out under the currently existing legal state by
a municipal company, certain elements could be distinguished according to which
such operations disturb processes of the free market.

Therefore, in light of the above facts, we must once again demand that the issue
of operations involving the implementation of municipal housing programmes be
addressed in detail in the normative regulatory solutions. The indicated act leaves
room for activity in the capacity of a developer; such activity should be regulated
precisely, especially in terms of operations which could limit, hinder or obstruct
free competition. Furthermore, we should advocate for the profits generated by
such operations to be assigned solely towards the activity related to the implemen-
tation of MHPs or towards operations in other areas related to satisfying the hous-
ing needs of municipality residents.

Conclusions

The presented issues are immensely complex. The limited nature of the study re-
sulting from the editorial requirements prevented us from indicating all specific
problems related to this subject. However, it must be emphasized that the opera-
tions involving housing development, as exemplified by municipal housing pro-
grammes, fits in with the notions of self-reliance of a municipality and commer-
cial operations conducted by this type of entity. This self-reliance is largely due

5 Judgment of the Court of Justice of 29 October 2015, C 174/14, LEX no. 1817703.
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to the lack of an appropriate act addressing these issues. Municipalities carrying
out the aforementioned tasks operate in a peculiar void that must be dealt with by
the municipalities. Lack of a clear framework under which these entities should
operate results in municipalities functioning somewhat outside the general norms
and legal regulations. This fact, in turn, results in the illegitimacy of operations.
Serving people, residents of a given local community, through satisfying housing
needs proceeds autonomously, through frequently copying incorrect operational
patterns of other municipalities. Therefore, it appears appropriate to advocate for
adopting a separate act regulating these issues (as an independent act or within the
framework of other regulations). From a psychological point of view, it could serve
as a stimulus for more daring operations of Polish municipalities.

The following specific conclusions can be formulated based on this study. Firstly,
legal and organizational measures to meet housing needs in the Republic of Poland
are ineffective. The tools created for this purpose offer many solutions, but their ad
hoc nature and lack of continuity lead to unsatisfactory results. Secondly, although
measures at the national level are ineffective and the created instruments do not
work, the legislator does not help municipalities in this respect by creating regula-
tions that municipalities could implement. On the one hand, in this case, we see the
legal and organizational independence of municipalities. On the other hand, there
is a vacuum, the lack of an act dedicated to municipalities. It can even be said that
the government administration does not treat local governments as partners who
can help implement these tasks but sees them as competition. Thirdly, municipali-
ties, acting without dedicated tools in this area, must create legal and organizational
solutions on their own. This, in turn, means that they rarely decide to act in this
area, especially since it involves high financial costs. Therefore, it is necessary to
clearly indicate the need for a legislative act to fill the existing vacuum.

Translated by Monika Zielitiska

Bibliography

Florczak-Wator M., Art. 75. Zaspokajanie potrzeb mieszkaniowych, in: Konstytucja Rzeczypo-
spolitej Polskiej. Komentarz, ed. P. Tuleja, 2nd ed., 2021 [LEX database].

Florczak-Wator M., Obowigzek ochrony beneficientéw prawa do mieszkania jako ,innego
prawa majgtkowego” w rozumieniu art. 64 ust. 1 i 2 Konstytucji RP, Gdanskie Studia
Prawnicze 2018, no. 40.

138 STUDIA PRAWNICZE KUL 3(95) 2023



Commercial operations of municipalities in housing development

Fundowicz S., Decentralizacja administracji publicznej w Polsce, Lublin 2005.

Garlicki L., Derlatka M., Art. 75, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, vol. 2,
eds. L. Garlicki, M. Zubik, 2nd ed., 2016 [LEX database].

Gonet W., Uwagi o formach prowadzenia gospodarki komunalnej, Samorzad Terytorialny
2008, no. 7-8.

Izdebski H., Samorzqgd terytorialny. Podstawy ustroju i dziatalnosci, Warszawa 2004.

Koziet G., Forms of Commercial Companies and Partnerships Designed for Municipal Services
Management by the Commune in Polish Law: The Legislation as It Stands (de lege lata) and
as It Should Stand (de lege ferenda), Lex Localis 2020, vol. 18, no. 4, DOI: 10.4335/18.3.675-
689(2020).

Kruszewski A., Przepisy ogélne, in: Prawo przedsigbiorcéw. Komentarz, ed. A. Pietrzak,
Warszawa 2019.

Legierska U., Dziatania gminy na rzecz zaspokojenia potrzeb mieszkaniowych jej cztonkéw, in:
Prawne problemy samorzqdu terytorialnego z perspektywy 25-lecia jego funkcjonowania,
eds. B. Jaworska-Debska, R. Budzisz, Warszawa 2016.

Lipowicz L., Samorzgd terytorialny XXI wieku, Warszawa 2019.

Malecka-Lyszczek M., Zasada subsydiarnosci jako zasada ogélna prawa administracyjnego,
in: Jednostka w demokratycznym paristwie prawa, ed. J. Filipek, Bielsko-Biata 2003.

Maslow A., Motywacja i osobowos¢, Warszawa 2009.

Maslow A., W strong psychologii istnienia, Poznan 2004.

Milczarek D., Subsydiarnosé - préba balansu, in: Subsydiarnosé, ed. D. Milczarek, Warszawa 1998.

Powalowski A., Wykonywanie dziatalnosci gospodarczej we wlasnym imieniu, Gdanskie
Studia Prawnicze 2016, vol. 36.

Sanetra W., Prawo do pracy, polityka zatrudnienia i polityka rynku pracy, in: System Prawa
Pracy, vol. 8. Prawo rynku pracy, ed. M. Wlodarczyk, Warszawa 2018.

Skrzydlo W., Konstytucja Rzeczypospolitej Polskiej. Komentarz, Warszawa 2007.

Wierzbowski M., Prawo administracyjne, Warszawa 2009.

Wojtkowiak A., Spétki prawa handlowego jako przedsigbiorcy wykonujgcy dziatalno$¢ o chara-
kterze uzytecznosci publicznej, Przeglad Prawa Publicznego 2013, no. 1.

STUDIA PRAWNICZE KUL 3(95) 2023

139






STUDIA PRAWNICZE KUL
3(95) 2023

The dilemmas of automated decision making
in administrative proceedings -
comments in the context of § 14 1b
of the Administrative Procedure Code

Dylematy automatycznego podejmowania decyzji w postepowaniu administracyjnym —
uwagi na tle art. 14 § 1b Kodeksu postepowania administracyjnego

JuneMmbl aBTOMATMUYECKOrO MPUHATUA PeLLeHN B aAMUHUCTPATBHOM
NPOV3BOACTBE — KOMMEHTapuK K cTatbe 14 & 1b AIMUHKCTPaTUBHOTO-
npoLeccyanbHOro Kogekca

[drnemy aBTOMaTMUYHOrO NPUNHATTA pilleHb B aAMiHICTPAaTUBHOMY MPOBAAMXEHHI —
yBaruy 3 nepcnekTnan cT. 14 § 16 Kogekcy agmiHiCTpaTVBHOMO NPOBaAXeHHs

MARTYNA WILBRANDT-GOTOWICZ
Dr. habil,, Prof. of Cardinal Stefan Wyszyrski University in Warsaw
e-mail: m.gotowicz@uksw.edu.pl, https://orcid.org/0000-0003-1527-0305

Summary: The issue of automated administrative decision making sparks numerous doubts related to the reg-
ulations concerning the legal basis for such solution and the issue of ensuring appropriate procedural guaran-
tees for the participating parties. The doctrine lacks consistent assessments regarding interpretation of § 14 1b
of the Administrative Procedure Code which projects the possibility of handling cases utilizing an automatically
generated missive. Through utilizing the dogmatic method this study engages in the analysis and assessment
of this provision in terms of the capacity for automated decision making through utilizing artificial intelligence
and its influence on the legal position of an individual. Furthermore, this study presents the postulates concern-
ing regulating algorithmic decision making as a separate mode of jurisdictional proceedings.
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Streszczenie: Problematyka automatycznego podejmowania decyzji administracyjnych wywotuje wiele wat-
pliwosci zwigzanych z regulacjg podstaw prawnych takich rozstrzygnie¢ oraz zapewnieniem odpowiednich
gwarangji procesowych stronom. W doktrynie brak jest zgodnych ocen co do interpretacji tresci art. 14 § 1b
Kodeksu postepowania administracyjnego przewidujacego mozliwos¢ zatatwiania spraw z wykorzystaniem
pisma generowanego automatycznie. W opracowaniu, przy zastosowaniu metody dogmatycznej dokonano
analizy i oceny tej regulacji pod katem mozliwosci wydawania decyzji automatycznie przy uzyciu sztucznej in-
teligencji oraz ich wptywu na pozycje prawng jednostki. Przedstawiono réwniez postulaty dotyczace regulacji
trybu algorytmicznego podejmowania decyzji jako odrebnego trybu postepowania jurysdykcyjnego.
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MeToA, npoBefeH aHanms 1 oleHKa AaHHOroO HOPMAaTUBHOIMO akTa C TOYKN 3PeHUA BO3MOXHOCTU BblHECEHUA
peLLIeHI/IIZ B aBTOMaTUYE€CKOM peXnme C NCrnosib3oBaHNEM NCKYCCTBEHHOIO UHTENIEKTA N NX BNINAHUA Ha Npa-
BOBOE MOJNIOXKeHNne ¢'I/I3I/I“I€CKOFO nuua. Takke npeacTaBfieHbl NOCTyNaTbl PerynmpoBaHnAa nopAaaKa NPpUHATAA
ANropuTMNYeCKNX peLUEHVII;I KaK OTAe/IbHOro nopAfaka topncankymMoHHOro npomn3BoACTBa.

KnioueBble cnoBa: aBToMaTnyeckoe npuHATNE peLLIE'HVIIZ, aANropuTMnNYeCcKoe NpuHATNE peLLIeHVIIZ, aBToOMaTn3n-
pOBaHHbIVI a,El,MVIHI/ICTpaTI/IBHbIVI aKT

Pestome: [l1TaHHA aBTOMATUYHOTO MPUWHATTA afAMIHICTPATUBHMX pilleHb BUKAWKAE YMMano CyMHIBIB,
NOB'A3aHNX 3 BPErynoBaHHAM MPaBOBOI OCHOBW TaKUX PilleHb Ta HajaHHA BIAMNOBIOHWX MpoLecyanbHUX
rapaHTiin CTopoHaMm. Y JOKTPUHI HEMaE NOCNiIAOBHMX OLIHOK LLOAO TAyMayeHHA 3MicTy cT. 14 § 16 Kopekcy
aAMiHICTPaTVBHOIO MPOBaAXeHHH, AKMNI Nepefdayae MOXKIUBICTb BPErynoBaTyi MMTaHHA Y opMmi aBTOMATNYHO
cpopmMoBaHOro N1CTa. 33aCTOCYBaHHAM JOrMaTUYHOTO METOAY Y JOCTiAKeHHi GyNo NpoaHasii3oBaHoO Ta OLiHEHO
Liell HOPMAaTVBHUI aKT 3 TOYKM 30PY MOXKIMBOCTi aBTOMATUUYHOMO BUHECEHHA PillleHb 3a JONMOMOTO0 LUTYYHOro
iHTeneKTy Ta iX BNVBY Ha NPaBOBE CTaHOBULLEe 0cobU. Takox 6ynu BrKafeHi NOCTYNaTH LWOAO0 BPErytoBaHHA
ANropuTMIUHOTO PEXKMY NPUAHATTA PilLEHb IK OKPEMOro CMocoby PUCANKLINHOIO NPOBaKeHHS.

KntouoBi cnoBa: aBToMaTUyHe NPUNHATTA PileHb, ANrOPUTMIYHE NPUNHATTA PilleHb, aBTOMATUYHNIA agMiHiCTpa-
TUBHUIA aKT

Introduction

Development of modern information-communication technologies and artificial
intelligence is like a digital tornado based on a never-ending spiral of communica-
tion.! This development paves the way for modernizing operations of administra-
tive bodies through introduction of automation of certain individual actions and
procedures into realization of public tasks. This trend also encompasses the issue of
algorithmic decision making (ADM).?

Computerization as such does not oppose the basic expectations towards the
administrative procedures. However, applying technology may proceed in a man-
ner which raises doubts regarding the issue whether such actions are consistent
with the constitutional guarantees and general provisions of the administrative pro-
cedure.’ Thus appropriate introduction of regulations concerning automated han-
dling of cases into the statutory acts is of major significance.

1 See: K. Werbach, Introduction: An Endless Spiral of Connectivity?, in: After the Digital Tornado. Net-
works, Algorithms, Humanity, ed. K. Werbach, Cambridge 2020, pp. 1 ff.

2 R.Koulu, Human Control over Automation: EU Policy and Al Ethics, European Journal of Legal Stud-
ies 2020, vol. 12, no. 1, pp. 9 ff.

3 M. Wilbrandt-Gotowicz, Zasada efektywnej ochrony sgdowej na tle zjawisk europeizacji, automaty-
zacji i pragmatyzacji jurysdykcji administracyjnej, in: Kierunki rozwoju jurysdykcji administracyjnej,
eds. M. Kru$, L. Staniszewska, M. Szewczyk, Warszawa 2022; cf. M. Sakowska-Baryla, Czy uzywa-
nie sztucznej inteligencji stoi w sprzecznosci z podstawowymi oczekiwaniami wobec procedur ochrony
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The goal of this study is to analyze and assess (through utilizing the dogmatic
method) the basis for automated handling of administrative cases in the context
of Article 14 of the Administrative Procedure Code.* The definition and scope of
administrative procedure automation, the doubts in interpretation regarding the
acceptability of handling cases through automated decision making and the possi-
ble consequences of this provision for the procedural rights of an individual as well
as the postulates for changes will all be briefly considered in the study.

1. The concept and scope of automation in the administrative procedure

The automation is understood as “utilizing devices which take over certain human
cognitive, intellectual and decision-making actions, until now performed by
a human being operating an object (e.g. a machine tool, an aeroplane, a bank) or
performing creative work (e.g. designing, construction works, learning), for the
purpose of gathering and processing information.”” Contemporarily automation is
usually based on using computers and inherently related information-communica-
tion techniques, including the techniques utilizing algorithmic data processing. It is
a phenomenon common in operations of administrative bodies.

However, the degree of automation of public administration bodies may be re-
lated to various displays of these operations. Firstly, we should indicate the facto-
graphic systems covering public registers and other public databases which act as
sources of appropriately sorted data furnished with search and browse functions
which facilitate an administrative body in determining factual state of affairs, the
catalogue of involved parties (participants of the proceedings) and their contact
details and thus facilitate carrying out jurisdictional proceedings or issuing certifi-
cates. Secondly, the work of an official is characterized by the increasing importance
of legal information search systems, including databases of legal acts and judicial
rulings, which are helpful in determining the legal status of a case. Thirdly, automa-
tion largely concerns the communication systems related to electronic delivery of
documents (e.g. through using e-PUAP or delivering documents to the electronic
delivery address entered into the electronic addresses database) or deliveries made

danych osobowych?, in: Prawo sztucznej inteligencji i nowych technologii, eds. B. Fischer, A. Pazik,
M. Swierczyr'lski, ‘Warszawa 2021.

4 The Act of 14 June 1960 — the Administrative Procedure Code, consolidated text: Journal of Laws
[Dziennik Ustaw] 2023 item 775 as amended.

5 https://encyklopedia.pwn.pl/haslo/automatyzacja;3872577.html [access: 3.01.2023].
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to an account within a computerized information system and thus ensures imple-
mentation of the principle of active participation of a party in the proceedings or
the principle of convincing through utilizing modern communication tools. How-
ever, among the Decision Support Systems (DSS) we may also count the automated
resolution systems based on algorithmic administrative decision making, i.e. issu-
ing a decision which is generated automatically by a computerized information sys-
tem.® The last aspect rises particular doubts regarding adopting a subjective (related
to the instrumental role of a machine as a tool utilized by a human and in the same
breath a component of the office providing services) or subject (related to effecting
legal actions by a machine as a subject of law) theory of utilizing automatic resolu-
tion systems.’

The displays of automation of a process may be observed in the administrative
proceedings’ initiation stage (notification); investigation stage (summons); reso-
lution stage (automated decision making) as well as irrespectively of the stage of
proceedings (proof of submission, proof of receipt, official acknowledgement of re-
ceipt) or outside of a jurisdictional proceedings (certificates).

Therefore utilizing processes of an automated data processing system under ad-
ministrative procedures is characterized by diversity and its multi-aspect character.
These processes may refer to the issues of communication between an administrative
body and a party to the proceedings or facilitate determining the factual or legal state
of a case as well as aid an individual in obtaining a confirmation of factual or legal
state. In the listed fields utilizing automated techniques should guarantee security and
certainty of applying the law as well as objectivity and diligence of data processing.
However, the auxiliary and secondary character of this aspect of administrative oper-
ations’ automation as a tool assisting an administrative body in handling cases is cer-
tain. The greater dilemmas are evoked by the concept of utilizing automation directly
for adopting resolutions in cases, i.e. the so called algorithmic decision making, or
issuing decisions through the use of ‘artificial intelligence’ Subjecting these processes
to ‘machine thinking’ and bypassing the existing role of a natural person acting as
a guardian of an administrative body or a person authorized to make a decision on

6 Cf. WR. Wiewi6rowski, Systemy wspomagania decyzji i systemy automatycznego rozstrzygania, in:
G. Wierczynski, W.R. Wiewidrowski, Informatyka prawnicza, Warszawa 2016, p. 85.

7 See: G. Sibiga, M. Maciejewski, Automatyzacja w naktadaniu administracyjnych kar pienigznych, in:
Administracyjne kary pienigzne w demokratycznym panstwie prawa, ed. M. Blachucki, Warszawa 2015,
pp. 73 ff; G. Sibiga, W. Wiewiérowski, Automatyzacja rozstrzygniec i innych czynnosci w sprawach
indywidualnych zalatwianych przez organ administracji, in: Informatyzacja postepowania sgdowego
i administracji publicznej, ed. J. Golaczynski, Warszawa 2010, pp. 231 ff; G. Sibiga, Stosowanie technik
informatycznych w postepowaniu administracyjnym ogolnym, Warszawa 2019, p. 40.
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the behalf of an administrative body brings forth a number of dilemmas regarding
securing legal rights of an individual, procedural guarantees, wording and construc-
tion of an administrative act or administrative power. Verifying whether this is a real
problem in the context of the domestic administrative procedural law requires ana-
lyzing provisions of the code.

2. New wording of the principle of written form under the Administrative
Procedure Code

Article 14 of the Administrative Procedure Code in its wording adopted on 5 Oc-
tober 2021 as a result of the amendment effected through the Act of 18 November
2020 on electronic deliveries® is of particular importance for the issues discussed
herein. The principle of written form expressed in this provision was modified;
previously the principle referred to handling cases in written form or in the form
of an electronic document, in the understanding of the Act of 17 February 2005
on the IT development of the bodies performing public tasks,’ delivered through
electronic communication means as two equivalent forms of administrative ac-
tions'’. Consistently with the new wording cases are to be handled and concluded
in writing in a paper form or in an electronic form. The amendment to Article 14
of the Administrative Procedure Code was not restricted to the issues which can be
considered as directly related to service by electronic means, including the will to
put the terminology matrix in order. In the added paragraphs 1b and, in particular,
1c the legislator referred to the issue of utilizing specific techniques related to de-
velopment of IT technology for handling cases under administrative proceedings.
Consistently with Article 14 § 1b of the Administrative Procedure Code: “cases can
be handled with the use of automatically generated missives affixed with a qualified
electronic seal of an appropriate body of public administration [...]” In turn, in
light of Article 14 § 1c of the Administrative Procedure Code, cases can be handled
through online services made available by public administration bodies following
certification of a party to the proceedings or other participant of the proceedings
in the manner determined in Article 20a Section 1 or 2 of the IT development act.
Analogous regulations were projected in the amended Article 126 § 2 and § 3 of the

8 Consolidated text: Journal of Laws 2023 item 285 as amended.

9 Consolidated text: Journal of Laws 2023 item 57 as amended (hereinafter: the IT development Act).

10 See: M. Jachowicz, M. Kotulski, Forma dokumentu elektronicznego w dziatalnosci administracji pub-
licznej, Warszawa 2012, p. 88.
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Tax Ordinance." The wording and contents of Article 14 § 2 of the Administrative
Procedure Code were, in turn, not modified.

Both regulations, § 1b and 1c, despite appearing successively, do not concern
the subjectively equivalent “manner of handling cases.” Their essence and scope of
applying IT techniques are also different. Handling cases through online services
primarily pertains to the manner of communication between a body and a partici-
pant of proceedings. In this context it may relate to the act of using public e-services
consisting of downloading a certificate or submitting an application for initiation
of proceedings and, subsequently, downloading the issued decision in an electronic
form. This legal basis corresponds to the administrative bodies utilizing IT systems
designed for handling particular specific cases (e.g. Tax Portal, e-Tax Office, PUE
ZUS) after authorizing a party to or a participant of the proceedings within an IT
system in the manner defined in Article 20a Section 1 or Section 2 of the IT devel-
opment act. In practice, utilizing online services will with the greatest frequency
relate to automatic generation of missives (e.g. delivery receipts, certificates) dis-
cussed in Article 14 § 1b of the Administrative Procedure Code. However, impor-
tantly the phrase “handling cases with use of automatically generated missives,”
consistently with the grammatical understanding, exceeds using only the specified
technique of handling cases and may also cover the form in which cases are han-
dled which in theory could consist of an automated decision. The far-reaching as-
sertion which permits issuing automatically (algorithmically) generated decisions,
also known as automated administrative acts,'? on the basis of Article 14, § 1b of
the Administrative Procedure Code merits and requires more expansive analysis.
However, I do not perceive legal solutions regarding handling cases through use of
automatically generated missives or online services as a deviation from the princi-
ple of written form expressed in Article 14 § 1a but instead as the modality of said
principle referring to missives in electronic form."

11 The Act of 29 August 1997 - Tax ordinance, consolidated text: Journal of Laws 2022 item 2651 as
amended (hereinafter: Tax ordinance).

12 See: I. Gontarz, Automatyczny akt administracyjny - postulaty de lege ferenda w zakresie ogélnych ram
prawnych, in: Skutecznos¢ w prawie administracyjnym, ed. C. Martysz, 2022 [LEX database].

13 Unlike B. Adamiak according to whom: “The act on service by electronic means (Parliamentary Doc-
ument No. 239) introduces the admissibility of departure from the general principle of written form
realized through preserving missives in paper or electronic form in favour of other, simplified form of
creating missives which departs from the requirement of preserving a missive in an electronic form,”
B. Adamiak, Kodeks postegpowania administracyjnego. Komentarz, 2021 [Legalis database], Commen-
tary on Article 14, point 10.
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3. Handling affairs through utilizing automatically generated missives -
interpretation dubitations

The phrase “Cases can be handled through using automatically generated missives”
contained in Article 14 § 1b of the Administrative Procedure Code is not clear. The
following aspects rise doubts in particular: does the provision covers jurisdictional
proceedings or the proceedings concerning issuing certificates?; does the provision
refer to handling cases through resolution regarding legal situation of an individual
or the actions taken during proceedings?; can an administrative decision generated
automatically serve as a missive when handling cases?; can Article 14 § 1 b of the

Administrative Procedure Code serve as an independent process basis for issuing

this type of resolutions? Wishing to determine the scope for applying this regu-

lation we should in the first place reconstruct legislator’s understanding of terms
which comprise the adopted norm such as, a) a (administrative) case; b) resolving

(and handling) a case; ¢) the definition of an automatically generated missive or

d) using automatically generated missives for resolving (handling) cases.

A) Owing to rooting the analyzed regulation in the Administrative Procedure Code
we should relate the term ‘case’ to the cases handled under administrative pro-
ceedings, i.e. ‘administrative cases. The existence of an administrative case (and
in consequence, resolving/handling it) is being treated as one of the most im-
portant axioms of administrative proceedings which serves as a focus for the es-
sence of the administrative procedure: a singular, unique, individual and speci-
fic relation between a fact and the law which always presents an opportunity for
substantiation and applying a material legal law norm as a result of carrying out
jurisdictional proceedings.'* The scope of these proceedings is defined by Ar-
ticle 1, point 1 and 2 of the Administrative Procedure Code through combining
it with the proceedings carried out before public administration bodies under
appropriate cases individually resolved through a decision or handled silently as
well as with the proceedings before other state bodies and other entities if such
entities are appointed by law or on the grounds of the arrangements concerning
handling such cases.

Accepting the aforementioned wording and understanding of a case in re-
ference to Article 14 §1b of the Administrative Procedure Code would equate
with recognizing this provision as referring to jurisdictional proceedings but si-
multaneously accepting that it does not apply to cases other than those handled
under the proceedings specified in Article 1, point 1 and 2 of the Administrative

14 Cf.]. Zimmermann, Aksjomaty postepowania administracyjnego, 2017 [LEX database], Chapter III.
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Procedure Code. Due to the fact that the justification for the amending act pro-
vides the action of issuing certificates as an example of applying the discussed
provision the legislator, in essence, refers to the broader understanding of the
concept of an administrative case. This understanding covers both “a set of fac-
tual and legal circumstances under which a state administration body applies
an administrative law norm with the goal of establishing a legal situation on the
part of the entity (entities) in the form of granting (not granting) the desired
authorization or in the form of imposing a specific obligation™* as well as the
subject of all proceedings before an appropriate administrative body to which
provisions of the Administrative Procedure Code apply.'® Thus among the di-
scussed cases we may count the cases handled under jurisdictional proceedings
as well as other proceedings to which provisions of the Administrative Procedu-
re Code apply (e.g. issuing certificates, processing complaints and applications).
In the discussed provision resolving cases through utilizing automatically ge-
nerated missives and not managing and handling cases through such means is
being emphasized. Therefore, in contrast to the contents of Article 14 § 1a of the
Administrative Procedure Code which concern the principle of written form,
utilizing this type of missives should pertain to the final stages of proceedings.
Consistently with Article 104 § 1 of the Administrative Procedure Code the ba-
sic form of resolving a case is issuing a decision which concludes the case in its
entirety or in part in terms of case’s essence or a decision which concludes the
case in a given instance (e.g. a decision remitting the case). Another legally ad-
missible manner of resolving a case is resolving a case silently or through appro-
ved administrative settlement. Under the assumption of the legislator utilizing
broader understanding of a term ‘case’ a case may be also resolved through other
means, e.g. by issuing a certificate under the circumstances stipulated in Artic-
le 217 of the Administrative Procedure Code.

Applying automatically generated missives solely to the final stages of a case
would exclude the possibility of applying these missives during the proceedings if
such missives could serve handling and resolving a case. Doing so appears to not
be justified in the context of electronic delivery receipts which are automatically
generated by a computerized IT system under which a given public e-service is
being made available at different stages of the proceedings. The broad under-
standing of the phrase “resolving cases through using automatically generated

W. Dawidowicz, Zarys procesu administracyjnego, Warszawa 1989, p. 8.

For more on the issue see: A. Wilczynska, Sprawa z zakresu administracji publicznej na tle poje¢ sprawy
administracyjnej i sprawy cywilnej - zagadnienia teoretycznoprawne, Zeszyty Naukowe Sadownictwa
Administracyjnego 2008, no. 5, pp. 83 ff.; T. Kietkowski, Sprawa administracyjna, Krakéw 2004.
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missives” as a phrase referring to all missives issued under proceedings, i.e. the
missives which are to be used in handling and concluding a case and thus resol-
ving a case, is evidenced by the contents of the justification for the draft discus-
sing developing and implementing “the foundation for automatically handling
and resolving cases through utilizing a qualified electronic seal of an administra-
tive body” under Article 14 § 1b of the Administrative Procedure Code which
would enable “automatically issuing certificates and confirmations of the actions
taken within the framework of online services” However, in the light of lack of
uniformity of the phrases used between the individual editorial units of Article
14 of the Administrative Procedure Code assuming that the legislator is in this
context acting rationally is disputable (§ la discusses handling and resolving
a case in writing separately).

In the analyzed provision the legislator uses the term “automatically generated
missives” without defining it. It appears that the term means a particular, qua-
lified form of a missive preserved in an electronic form (consistently with the
principle of the written form). Among automatically generated missives I count
these electronic documents which are created without direct involvement or
with minimal involvement of a human being in the process of generating con-
tents of a given document and which are a result of a computerized IT system
downloading and appropriately compiling data, in particular on the basis of
the data contained in public resources, registers or submitted by an applicant."”
The contents of such automatically generated missive are not directly created by
a human being but instead created by a computerized IT system through utili-
zing appropriate data resources, missive templates and algorithms determining
type of contents on the basis of the data considered in a given case.

In the light of vagueness of regulations this provision could pertain to all types
of missives created by an administrative body over the course of proceedings
(jurisdictional proceedings or other proceedings regulated by codices), inclu-
ding decisions. It would mean indirectly introducing into the Polish legal or-
der the so called automated administrative act. As the subject literature indica-
tes “an automated administrative act is nothing else but an administrative act
(a decision or a ruling) generated by using or through the process of automated
decision making.'® This process is characterized by a limited involvement of an
official whose role consists of verifying correctness of the produced resolution

17

18

M. Wilbrandt-Gotowicz, in: Doreczenia elektroniczne. Komentarz, ed. M. Wilbrandt-Gotowicz,
Warszawa 2021, p. 440.
The so called ADM - automated decision making system or the algorithmic decision making.
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and in extreme cases is only ritualistic in character and boils down to confirming
the resolution by affixing official’s signature””* However, it is prudent to men-
tion that on the basis of Article 14 § 1b of the Administrative Procedure Code
the provisions regarding affixing a signature of a public administration official
to a missive do not apply to automatically generated missives. Such missives
should instead bear a qualified electronic seal of a body. In turn, under Article
107 § 1, point 8 of the Administrative Procedure Code, one of the obligatory ele-
ments of a decision is a signature indicating name, surname and official station
of an employee of the administrative body authorized to issue the decision.”

Determining whether the legislator intended to introduce automated decision
making is difficult. The justification of the draft lacks any direct reference to
this issue. In the part referring to the contents of Article 14 § 1b the proposed
regulation is justified solely through the need for developing “the foundation for
automated handling and resolving of cases through utilizing qualified electronic
seal of an administrative body”* Therefore the concept of an automatically ge-
nerated missive was to refer primarily to the missives of non-authoritative cha-
racter such as certificates and delivery receipts. However, such approach to an
automatically generated missive which is to be used by a body to resolve a case
does not fit in with the definition of a decision (contained in Article 104 of the
Administrative Procedure Code) as an act which concludes and resolves a case
when issued by an appropriate body.

D) Further doubts concern establishing the relation between an automatically ge-

nerated missive and the act of resolving a case. It is so because Article 14 § 1b of
the Administrative Procedure Code does not explicitly state that the cases can
be resolved with an automatically generated missive (similarly to Article 104 of
the Administrative Procedure Code 14 § 1b refers to a decision) but “with use
of automatically generated missives.” Such wording supports the possibility of
utilizing automatically generated missives at all stages of proceedings (and not
only jurisdictional proceedings). Simultaneously this wording emphasizes the
instrumental character of an automatically generated missive as a tool for re-
solving a case — a fact which would lead to the assertion that these missives are
only, due to the manner of their creation (through use of algorithmic systems),
a specific form of missives commonly utilized by an administrative body. These

19
20
21

L. Gontarz, Automatyczny akt administracyjny...
In reference to provisions see Article 124 § 1 of the Administrative Procedure Code.
The justification for the Act of 18 November 2020 on electronic deliveries, p. 91.
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missives can include summons, notifications, protocols, transcripts, certificates

but also administrative acts.

In this context a concept emerged in the doctrine indicating that the possibility
of resolving a case automatically covers “solely the stage of externalizing the con-
tents of the operations of resolving a decision, a ruling, a certificate”** According to
authors it would mean that it is possible to issue an administrative decision (an act
understood as creating a material or digital document) in the form of an automat-
ically generated missive whereas it would be still impossible to carry out proceed-
ings in an automated manner, without human involvement.*

The above opinion is contested. The view that the contents of Article 14 § 1b
of the Administrative Procedure Code do not allow for carrying out the entirety
of proceedings without human involvement, i.e. in a fully automated manner, is
not questionable as a result of the necessity of adhering to the general principles
of the proceedings. However, I do not agree with the view that automation as un-
derstood under Article 14 § 1b should pertain solely to the externalization stage
regarding contents of the resolution. It is so because the issue does not consist of
introduction of a new manner of communication (including the communication
regarding resolution) effected through and online service as is the case under Ar-
ticle 14 § 1c nor a new manner of resolving cases (which can be effected only in
paper or electronic written form, in exceptional circumstances orally or in a dif-
ferent manner indicated in Article 14 § 2 of the Administrative Procedure Code).
The essence of resolving a case through utilizing an automatically generated missive
consists of creating contents of the resolution through automatic process, i.e. by
generating the missive through a computerized IT system. In the case of a decision,
which itself is an act of applying law, specifying the legal situation of an individual
under resolution proceedings would be a result of algorithmic application of law.
Therefore this provision does not pertain solely to externalization of the resolu-
tion but also to the manner in which the resolution is reached. Therefore I would
express scepticism towards relating the automatically generated character of the
decision with approaching the decision solely as a missive utilized to resolve a case
and therefore solely as a tool for externalization of the manner in which a case is
being handled and resolved instead of treating generating missives automatically
as an act of applying law. Doing so would constitute an unjustified departure from

22 See: B. Adamiak, Kodeks..., Commentary on Article 14, point 10; M. Wierzbowski, J. Rég-Dyrda,
Szanse, zagrozenia i bariery prawne zwigzane z wykorzystaniem sztucznej inteligencji w kontekscie
zasad postepowania administracyjnego, in: Administracja w demokratycznym patistwie prawa. Ksiega
jubileuszowa Profesora Czestawa Martysza, ed. A. Matan, Warszawa 2022, p. 800.

2 M. Wierzbowski, J. Rég-Dyrda, Szanse..., p. 799.

STUDIA PRAWNICZE KUL 3(95)2023 151



Martyna Wilbrandt-Gotowicz

152

the classical dogma of an administrative act as an act authoritatively shaping legal
situation of an individual.

This does not change the fact that adopting an automatically generated resolu-
tion would have to be preceded with introduction of the data which describe the
factual state of a given case (possibly partially ‘downloading’ the data from other
existing databases) by an official handling a given case and by developing an algo-
rithm for generating missives pertaining to a given type of cases. The first action is
principally personal in character - individualistic and appropriate for a given case.
The second action would require previously preparing a decision-making model
for the specific type of cases, an action which according to myself would relate to
the necessity of establishing a legal basis in reference to automatic issuance of an
administrative act (instead of issuance of only certificates) in a given type of cases.

The phrase regarding resolving a case not with an automatically generated mis-
sive but ‘through use of automatically generated missives’ supports the subject the-
ory and not the subjective theory regarding utilizing automated resolution systems.
Under such approach an automatic system is not being treated as a legal body per-
forming a legal action but as a tool utilized by a human and, at the same time, as
a component of the office rendering services for a body and operating on the behalf
of the body.*

4. Possible consequences of provisions of Article 14 of the Administrative
Procedure Code in reference to handling cases through use of
automatically generated missives

As a result of performing a grammar interpretation of Article 14 § 1b of the Admin-
istrative Procedure Code we may arrive at the conclusion that in theory the range
of applications of this provision is extensive. It is so because the language scope
covers resolving cases which are, in principle, resolved through issuing decisions.
Only the broad understanding of terms ‘case’ and ‘resolving a case’ opens this reg-
ulation to simplified proceedings, including issuing certificates and the documents
produced over the course of proceedings such as e.g. summons, delivery receipts or
notifications.

24 For more on the issue see: G. Sibiga, M. Maciejewski, Automatyzacja..., pp. 73 ff; G. Sibiga, W. Wie-
wiérowski, Automatyzacja..., pp. 231 ff.
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Ascertaining that the algorithmic decision making was introduced into the Ad-
ministrative Procedure Code would mean a revolutionary change. It would not be
an isolated case in Europe because regulations concerning an automated adminis-
trative act are in effect in e.g. Norway, Germany or France.” Unsurprisingly, con-
tradictory assessment regarding the scope of application and implications of the
introduced regulation appeared in Polish doctrine.* It is, however, unquestionable
that the legislator did not analyze in depth the potential consequences of covering
automated decision making under Article 14 § 1b and, perhaps, these consequences
were unintentional.

The Act of 8 June 2022 on altering certain acts with the goal of automating cer-
tain cases handled by the National Revenue Administration?” which operates on
the basis of analogous contents of Article 126 of the Tax ordinance fits in with this
trend. The provisions of the National Revenue Administration Act of 16 November
2016% and the provisions of the ordinance of the Minister of Finances of 6 July 2022
regarding the electronic Tax Office’ amended by the aforementioned act project
that the cases consisting of issuing automatically generated ZAS-DFU and ZAS-DF
certificates indicated in Article 306i § 1 of the Tax ordinance are handled through
the electronic Tax Office (see: Article 35b § 6 of the National Ravenue Administra-
tion Act). Issuing automatically generated missives by the head of the NRA covers
only the certificates indicated hereinabove and the official delivery and reception
receipts (see: Article 35d § 5 and 35e § 11 of the NRA Act). Thus it does not pertain
to automated administrative acts.”

25 See: L. Gontarz, Automatyczny akt administracyjny...; E. Geburczyk, Automated Administrative Deci-
sion-Making under the Influence of the GDPR - Early Reflections and Upcoming Challenges, Computer
Law & Security Review 2021, vol. 41, pp. 10-15; E. Weitzenboeck, Simplification of Administrative
Procedures through Fully Automated Decision-Making: the Case of Norway, Administrative Sciences
2021, no. 11, pp. 149 ff.

26 See: B. Adamiak, Kodeks..., Commentary on Article 14, point 10; M. Wierzbowski, J. Rog-Dyrda,
Szanse..., pp. 799 ff.; 1. Gontarz, Automatyczny akt administracyjny. ..

27 Journal of Laws 2022 item 2707.

28 Journal of Laws 2023 item 615 as amended (hereinafter: NRA Act).

29 Journal of Laws item 1426.

30 See also: the regulation covering the automatically generated notification regarding the threat of dis-
closure in the Register of Public Liabilities or the written warning issued to a debtor before com-
mencement of debt enforcement which are indicated in Article 15 § 1b and Article 18¢c § 1a of the
act of 17 June 1966 on enforcement proceedings (consolidated text: Journal of Laws 2022 item 479
as amended) or certain data generated automatically in the Register of School and Education Insti-
tutions as well as in the Educational Information System discussed in Article 7 Section 1a, Article 35
Section 4, Article 44 Section 4, Article 58 Section 2, Article 78 Section 3 and Article 92 of the Act of
15 April 2011 on the Educational Information System (consolidated text: Journal of Laws 2022 item
2597 as amended).
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Despite the results of the grammar interpretation of Article 14 § 1b of the Ad-
ministrative Procedure Code it is improper due to the far reaching consequenc-
es of such interpretation for rights of an individual to ascertain that the legislator
covered with this regulation all types of decisions without concern for limiting the
scope of cases, types of acts or automation qualification criteria. Such extensive
application is not projected in justification of the draft and does not fit in with the
existing practice referring the specific provisions from the field of automation of
the NRA operations to issuing certificates and delivery receipts. The admissibility
of issuing automated administrative acts without existence of specific regulations
taking into consideration their automated character would result in a major threat
of violating procedural rights stipulated in the provisions of the Constitution and
the general provisions of administrative procedure, e.g. the principle of considering
public interest and legitimate interest of an applicant, principles of convincing, de-
veloping trust in public authorities, legality, two-stage procedures, objective truth
or active participation of a party in proceedings. This threat is noticeably exacer-
bated in reference to the cases which are resolved on the basis of an administrative
decision (in its broad understanding).

Therefore, despite the identifiable grammar interpretation of Article 14 § 1b of
the Administrative Procedure Code under the assumption of rationality of the leg-
islator, the necessity exists of referring to systemic and purposive interpretation
limiting application of this provision in regards to decisions due to lack of broader
regulations under the Administrative Procedure Code or specific provisions. Under
the decision-making model of applying the law a decision should reflect both the act
of determining a factual state as well as legal state of a case, subsumption and the
act of determining legal consequences of the determined factual state. Even in
the case of human involvement in determining factual and legal state of a case al-
gorithmic decision issuance should meet the procedural guarantees of the involved
parties, also in reference to directly shaping contents and justification of a resolu-
tion. Possible restrictions in this field should directly result from the act and adhere
to the principle of proportionality. Therefore we cannot assume that if a body is
appropriate for resolving a given case on the basis of the substantive law provisions
said body can resolve this case also through use of a decision generated automatical-
ly on the basis of Article 14 § 1b of the Administrative Procedure Code. The manner
in which a resolution is generated also should not be arbitrary. Therefore the values
rooted in constitutional provisions and general provisions of administrative pro-
cedure should restrict bodies from the potential abuse of automatically generated
missives through taking into consideration not only the linguistic meaning and
interpretation of this provision but also the systemic and purposive interpretation.
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The legal norm objectively restricting the possibility of issuing a decision auto-
matically is Article 22 Section 1 of the GDPR.* Consistently with its contents each
person whose personal details are being processed is entitled to not be submitted
to a decision based solely on the automated processing of data, including profiling,
which results in legal consequences or significantly influences a person in a differ-
ent manner. One of the exceptions is the situation where an automated decision
is permitted under the law of the European Union or its member state to which
controller of the data is bound and which projects appropriate protection measures
for rights, freedoms and legitimate interests of a person to which the data pertain.
Therefore not only the requirement for a regulation was established in the national
and European Union provisions regarding the capacity of appropriate bodies for is-
suing decisions through automated decision making but also it has been established
that these regulations should project appropriate protective measures. The contents
of Article 14 § 1b of the Administrative Procedure Code do not meet these require-
ments. In the light of the current lack of specific provisions limiting application
of automatically generated decisions and projecting adequate protective measures
Article 14 § 1b of the Administrative Procedure Code cannot serve as a basis for
handling and resolving a case under jurisdictional proceedings utilizing automati-
cally generated decisions.

Conclusion

In interpreting Article 14 § 1b of the Administrative Procedure Code we must take
into consideration the value of rooting provisions in laws which materialize as the
constitutional provisions and general provisions of the administrative procedure.
Thus this provision should not be interpreted without taking into consideration its
systemic and functional interpretation. Thus Article 14 § 1b of the Administrative
Procedure Code should not be perceived as an adequate legal basis for resolving
cases through an automatically generated decision. Adopting a different stance
would result in significantly weakening procedural guarantees, the risk of violating
legal rights and creating a situation in which freedom of administration in algorith-

31 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free move-
ment of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119,
4.05.2016, p. 1.
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mically shaping legal standing of an individual in each case would exceed the state
legal regulations and the principle of legality.

Utilizing automatically generated missives, including administrative acts, in re-
solving cases under administrative proceedings may be undeniably beneficial from
the point of view of procedural economy, consolidating the uniform case law, bol-
stering the principles of legal certainty and equality before the law. Therefore it
is beneficial that the legislator noticed the opportunity for modernizing adminis-
trative operations through automating certain actions but doing so requires more
comprehensive reflection and adequate legal framework.

Introduction of the possibility of substituting a human with a computerized IT
system in the process of developing contents of a resolution should be preceded
with the deliberations concerning redefining classical understanding of an admin-
istrative act, the analysis of the dilemmas regarding adopting subject or subjective
theory of applying an automated resolution system and, primarily, with the con-
siderations regarding the scope of admissibility of resolving cases with use of auto-
matically generated missives and adequate procedural guarantees for the involved
parties. In particular we should analyze in what types of cases (routine, simple)
introducing such mechanism would be desirable; can this mechanism cover cases
based on a discretionary decision of an administrative body; how the regulation
concerning developing computerized IT systems for automated case resolution, in-
cluding the algorithms for resolving particular types of cases, should be formed;
how to ensure adequate level of procedural guarantees (incl. appeal avenues), in-
cluding the scope within the framework of which possible departures from the
standard for general proceedings provisions could be recognized as consistent with
the constitutional interpretation of the principle of proportionality?

Furthermore, I advocate for introduction of regulations regarding automated
decision making (and resolutions) in administrative proceedings (including a defi-
nition of automated administrative proceedings) into the Administrative Procedure
Code as a separate type of jurisdictional proceedings with reference to specific pro-
visions and adjusted consistently with the principle of proportionality of procedur-
al guarantees of an individual and the standards for automatically generated deci-
sions and proceedings concluding with making such decisions (e.g. modelled after
simplified proceedings). Developing a cohesive model regulation on the codex level
would enable opening Polish administrative procedure to the modern IT technolo-
gies and simultaneously limiting the threat of dispersing and scattering regulations,
at least in reference to the form as crucial for the legal standing of an individual as
an administrative act. Through specific provisions a legislator could enable utilizing
an automated administrative act in specific types of cases.
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The domestic regulations should at the same time meet the requirements of
Article 22 of the GDPR concerning appropriate protective measures for individ-
uals. Possibly this should be accompanied by establishing a judicial control over
automatically generated administrative acts which would ensure broader scope for
hearing of evidence and competences regarding substantive resolution performed
by administrative courts. The works on standardization of the Polish law agenda
should also take into consideration the solutions from the field of automating ad-
ministrative procedure implemented in other countries — an issue consciously left
aside in this study do to its constraints.

Translated by Monika Zielitiska
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Summary: This paper concerns the issues covered under the problem of “The axiological foundations of the
economic order in the context of the essential values.” Undoubtedly development of the market economy
and realization of the economic freedom are a crucial reference point for the process of development of said
foundations. However, we should bear in mind that in this field the classical concept of the order is an over-
simplification. Therefore it is justified to approach this concept in the perspective of the idea of its three-level
implementation and identifying the basic values laid at its foundation. My primary goal is to justify the thesis
proclaiming that the issue of developing axiological foundations for the economic order should be perceived
through the lens of the values which are justified not solely by their positive-legal legitimization (common
good, human dignity) but also the values which shape the fundamental values expressed in the constitution of
the Republic of Poland and the principles derived from them. In the latter case the issue concerns e.g. the rights,
freedoms, values and principles other then the economic freedom (certainty of law, protection of acquired
rights, protection of competition, righteousness of will of the legislator and the bodies implementing the law,
authority of the state and the law etc.). This, in turn, gives birth to a number of challenges and axiological di-
lemmas - not only related to economy but to law and ethics as well. Therefore it appears justified to properly
identify the basic normative pillars and the values covered under the context of the effective and binding law
and the potential threats to the axiological foundations of the public commercial law. Therefore it is relevant to
turn our attention to the issues of inflation of law, certainty of normative solutions, protection of acquired rights
and fully developing expectations towards the legal security and excessive relativisation of the basic principles
which determine the essence of legal order. Developing authority of the state and law as well as developing the
ethos of public service are significant for the axiological aspects of the economic order. The paper utilizes the
dogmatic method and other auxiliary methods as needed.

Key words: axiological foundations of the economic order, key values, inflation of law, legal security, dis-function-
ality of legal order

Streszczenie: Artykut niniejszy jest poswiecony aksjologicznym podstawom tadu gospodarczego w kontekscie
kluczowych wartosci. Nie ulega watpliwosci, ze ksztattowanie sie gospodarki rynkowej oraz realizacja wolno-
$ci gospodarczej sg istotnymi punktami odniesienia w procesie jego budowania. Pamietac jednak nalezy, ze
klasyczna koncepcja tadu w tym zakresie stanowi nadmierne uproszczenie. Stad tez zasadne jest ujmowanie
go w perspektywie idei tréjptaszczyznowego jego urzeczywistniania i identyfikacji podstawowych wartosci
lezacych u jego podstaw. Jako cel podstawowy stawiam sobie uzasadnienie tezy, ze problem ksztattowania
aksjologicznych podstaw tadu gospodarczego postrzegac nalezy przez pryzmat wartosci, ktére nie biorg swo-
jego uzasadnienia li tylko z pozytywno-prawnej legitymacji (dobro wspdlne, godnos¢ cztowieka), ale réwniez
tych, ktérych moc ksztattujg wartosci fundamentalne wyartykutowane w Konstytucji RP oraz zasady z nich
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wyprowadzone. W tym ostatnim przypadku rzecz dotyczy m.in. innych niz wolno$¢ gospodarcza praw i wolno-
$ci oraz wartosci i zasad (pewnos¢ prawa, ochrona praw nabytych, ochrona konkurencji, prawos¢ woli prawo-
dawcy i organdéw stosujacych prawo, autorytet paistwa i prawa itd.). Rodzi to szereg wyzwan i aksjologicznych
dylematéw nie tylko natury ekonomicznej, lecz takze prawnej i etycznej. Zasadne w zwiagzku z tym staje sie
dokonanie wiasciwej identyfikacji podstawowych normatywnych filaréw i wartosci ujmowanych w kontekscie
obowiazujacego prawa oraz potencjalnych zagrozen dla aksjologicznych fundamentéw publicznego prawa
gospodarczego. Istotne jest rowniez zwrdcenie uwagi na problem inflacji prawa, pewnos¢ rozwigzan norma-
tywnych, ochrone praw nabytych i maksymalnie uksztattowanych ekspektatyw, jak i bezpieczenstwo prawne
oraz nadmierng relatywizacje podstawowych wartosci stanowiacych o istocie porzadku prawnego. W zakresie
aksjologicznych aspektéw tadu gospodarczego wazna role odgrywa budowanie autorytetu panstwa i prawa
oraz rozwijanie etosu stuzby publicznej. W artykule wykorzystano metode dogmatyczna i positkowo takze inne
metody.

Stowa kluczowe: aksjologiczne podstawy tadu gospodarczego, kluczowe wartosci, inflacja prawa, bezpieczen-
stwo prawne, dysfunkcjonalnos¢ fadu prawnego

Pestome: [laHHas cTaTbA NOCBALLEHA aKCMONOTMYECKMM OCHOBAaM SKOHOMUYECKOTO MOPAAKA B KOHTEKCTE KIlio-
yeBbIX LieHHoCTen. HeCOMHeHHO, POPMMPOBaHIME PbIHOYHOWN SKOHOMUKY 1 pean3aLma SKOHOMUYECKON CBO-
607bl ABNAIOTCA BAXHBIMI OPUEHTPAMM B MPOLIECCE ee NoCcTpoeHws. OfHaKo cefyeT METb B BUAY, UTO Kac-
CryecKas KOHLEMNUWMA ynpaBieHns B STOM OTHOLUEHUM ABNAETCA Ype3mepHbIM yrpolyeHrem. CrnefoBaTenbHo,
NpaBOMEpPHO MOJONTY K HEI C TOUKY 3PEeHNs NAEUN ee TPEXTPaHHON peanvi3aumni v BbisBeHUA 6a30BbIX LieH-
HOCTel, nexallx B ee ocHoBe. Mos 0CHOBHas Lieflb — 060CHOBATb Te3KC O TOM, YTO NpobieMa GopMMpoBaHUs
AKCMONOrMYECKIX OCHOB SKOHOMMYECKOro NopsaAKa OMKHA paccMaTpUBaTbCA Yepes Npr3my LIeHHOCTeN, Ko-
Topble YepnaloT CBoe 06OCHOBaHNKE He TONIbKO U3 NO3UTUBHO-MNPABOBOI NerMTUMHOCTM (ObLee 6naro, Yeno-
BEYECKOE [JOCTOVHCTBO), HO 1 TEX, CMJIa KOTOPbIX ONpeaenieTca GyHAaMeHTanbHbIMY LLEHHOCTAMM, CGOpMymn-
poBaHHbIMU B KOHCTUTYLMM Pecny6nnki Monblua, 1 BbITEKAOLLMMM U3 HUAX NPKHLMNamMu. B nocnegHem ciyyae
peyb MAeT, B YaCTHOCTH, O NpaBaXx U CBOOOAAX, OTINUHbBIX OT SKOHOMUYECKO CBOBO/bI, @ TaKKe O LIeHHOCTAX
1 NpuHUMNax (NpaBoBas onpeaeneHHOCTb, 3alyTa NPMoBPETEHHbIX MPaB, 3almTa KOHKYPeHLMI, A06POCo-
BECTHOCTb BOJIN 3aKOHOAATENA 1 OPraHOB, MPUMEHAIOLYMX 3aKOH, aBTOPUTET rocyAapcTsa U npasa 1 T.4.). B cea-
31 C 3TUM BO3HMKAET PAf NPO6IeM 1 aKCMONOrMYeCKUX AUNIEMM He TONIbKO SKOHOMUYECKOTO, HO 1 MPaBOBOro
1 3TUYECKOTO XapaKkTepa. [103ToMy NpaBoOMepHbIM CTaHOBUTCA MPaBUIbHOE OMPeAeieHNne OCHOBHbIX HOPMa-
TWBHbIX OPUEHTUPOB W LIEHHOCTEN, PacCMaTPVBAaEMbIX B KOHTEKCTE AeNCTBYIOLIErO NPaBa, U NOTEHLMaNbHbIX
Yrpo3 akCMoornyeckMm OCHoBaM My6aIMYHOTO XO3ANCTBEHHOIO NpaBa. BaxXHO Takke 06paTVTb BHMaHUE Ha
npo6nemy MHGAALMN NPaBa, ONPeAeNeHHOCTY HOPMATMBHbIX PELLEHNI, 3aLUTbl MPUOBPETEHHbIX NPaB 1 MakK-
CVManbHO CPOPMUPOBAHHbIX SKCMEKTALWIA, @ TakKe NPaBOBOM 6e30MacHOCTY U Ype3MePHOI PenATUBU3aLMN
6a30BbIX LIeHHOCTEN, COCTaBAALWMX CYyTb NPaBoBoro nopsagaka. C TOUKM 3peHVA akCUMONOrMYecKnx acneKkToB
3KOHOMUYECKOTO MOpsAAKa BaXHYIO POJb UIPatoT YKPeryieHe aBTopuTeTa rocyaapcTaa 1 npasa v passutue
3ToCa roCyAapPCTBEHHO CNy»Obl. B cTaTbe MCNonb3yeTcA AOrMaTUYeCKnii METO, U, AOMONHUTENbHO, APYrie
MeTofbl.

KnioueBble cnoBa: akCMONOrMyeckme OCHOBbI SKOHOMUYECKOTO MOPAAKa, KJoueBble LEHHOCTU, MHGMALWA
npasa, NpaBoBas 6e30MacHOCTb, ANCHYHKLMOHANIBHOCTb NPAaBOBOrO NOPAAKa

Peuensia: CtaTta NpucBAYeHa akCionoriyHM OCHOBaM rocrnofapCbKoro NopaAnKy B KOHTEKCTI KSIOYOBUX LiiH-
HocTeln. besnepeuHo, popmyBaHHA PUHKOBOI EKOHOMIKM Ta peaniaLis eKOHOMIUHOI CBOOOAN € BaXKJIMBMMM
opieHTMpamu B npoueci il nobygosu. Cnif ogHaK Nam’aTaTy, WO KnacuyHa KOHLUENLiA NopsaKy B LibOMy Bil-
HOLUEHHI € HaAMIPHMM CnpoLleHHAM. Tomy i AOUINbHO CNpuiMaT B pakypci ifei noro TpuBMMIpHOI peani-
3auii Ta BU3HaUeHHA 6a30BMX LiHHOCTEN, WO NexaTb B I0ro OCHOBI. MepLuoyeproBoto METO A CTaBo cobi
06r'pyHTYBaHHS Te31 Npo Te, Wo npobnemy GopmMyBaHHA aKCiONOrYHUX OCHOB rOCMOAAPCHKOro NOPAAKY Chif
CNpUIAMATY Kpi3b MPU3My LiHHOCTEN, AKI He NuLLe BUNPaBLOBYIOTLCA NO3UTUBHO-MPABOBOIO NETTUMHICTIO (3a-
ranbHe 6naro, NtofcbKa rifHICTb), ane TakoX TuX, AKi GopMyoTbCs GyHAAMEHTANbHUMY LiHHOCTAMM, CHOPMY-
nboBaHuMK B KoHcTtutyuii Pecny6nikm Monblya, i nprHUMnamu, Wo 3 H1UX BUMMBaoTb. B ocTaHHbOMY BUNagKy
Lie CTOCY€eTbCA KpiM eKOHOMIUHOT cBO6OAN, NPaB i CBOOOA, TaKOXK LHHOCTe | MpUHLUMNIB (MPaBoOBOI B3Have-
HOCTI, 3aXV1CTy HabyTux npaBs, 3aXVCTy KOHKYpPeHLii, cnpaBef/IMBOCTi BOMI 3aKOHOAABLA i MPaBOOXOPOHHMX
OpraHiB, aBTOpUTETY AiepKaBK i NpaBa Towwo). Lie nopomKye HM3Ky BUKIMKIB i akCIONOriuHMX unem He nuLie
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€KOHOMIYHOTO XapaKTepy, a 1 NPaBOBOro Ta €TUYHOro XapakTepy. ToMy CTa€ AOUINbHUM HaNeXHVM YNHOM
ineHTMdiKyBaT OCHOBHI HOPMATVBHI CTOBMM Ta LiHHOCTI, BU3HAHI B KOHTEKCTi Y/HHOrO MpaBa Ta NOTeHUiliHi
3arpo3u akcioNoriyH1mM ocHoBam My6iYHOro rocnofAapcbKoro Npasa. BaxnmBo Takox 3BepHYTY yBary Ha npo-
6nemMy nNpaBoBOI iHGNALI, BU3HAYEHOCTi HOPMATUBHYIX PilleHb, 3aXUCTy HabyTVX NpaB i MakcMManbHO chop-
MOBaHWX OUiKyBaHb, @ TAKOX NPABOBOI 6e3MeKn Ta HaAMIPHOT penATKBi3aLlii 6a30BMX LiHHOCTEN, Lo roBOPATb
npo CyTb NPaBOBOro NOPAAKY. B akcionoriyHnx acnekTax rocnofapcbKoro NOpPAAKY BaXvBy posb BifirpaoTb
po36yfoBa AepXaBHO-NPaBOBOrO aBTOPWUTETY Ta PO3BUTOK €TOCY My6niuHOl Ciyx6u. Y cTaTTi BUKOPUCTaHO
OOrMaTMUYHUI METOA Ta iHLWi.

KniouoBi cnoBa: akcionoriuHi OCHOBM roCnoAapcbkoro NopaaKy, KMouoBi LiHHOCTI, iHdnALiA npaBa, NpaBoBa
6e3nekKa, ANchYHKLiHICTb NPaBOBOro NOPAZKY

Introduction

The issue of commercial operations could be depicted across an excessively wide
time frame.! However, it seems proper to boil the issue indicated in the title of this
paper down to the period during which the market economy and the principle of the
economic freedom as its significant displays served as a reference point. Thus it is
undeniable that the problem of erecting axiological foundations for implementation
of the economic order should be considered in this context. This problem should be
perceived through the lens of the values which are justified not solely through the
positive-legal legitimization (common good, human dignity) and the values which
are based on the principles expressed in the Constitution of the Republic of Poland or
its provisions. In the latter case the issue concerns e.g. the rights, freedoms, values and
principles other than the economic freedom (certainty of law, protection of acquired
rights, protection of competition, righteousness of will of the legislator and the bodies
implementing the law, authority of the state and the law etc.).

The basic goal of this paper is justifying the thesis proclaiming that the market
economy and the economic freedom are not entities in on themselves and that it
is necessary to refer to the key values, common good and human dignity in par-
ticular, to develop public order in this field. Despite (rightfully) being expressed
in the Constitution of the Republic of Poland these values do not require posi-
tive-legal legitimization to materialize. These values are fundamental and universal
as confirmed not only within the framework of the social teachings of the catholic
church and the person-oriented vision of the public order but also under e.g. judi-
cature of the Constitutional Tribunal. These values were reaffirmed in numerous
verdicts of the Constitutional Tribunal. My work related to tackling these issues

1 M. Zdyb, Zarys historii mysli organizatorskiej, Lublin 1987.
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(1997-2006) was also an inspiration for engaging in more thorough deliberations
and drawing more comprehensive conclusions. The values which are carried and ef-
fected through provisions of the Constitution or which derive from these provisions
are also of major significance. The economic freedom is a specific point of reference
for the economic order but it cannot be considered in separation from other legal
values. Therefore anchoring these values in the constitution as well as authority of
state and law may be important in this context (even if it may not be necessary). It
is related to the care for certainty of law, eliminating dysfunctionalities of the legal
system as well as various displays of excessive relativism in approaching values. This
paper, understandably, primarily utilizes the dogmatic method although a limited
need for utilizing other methods existed as well.

1.The modern ideas of the public order in the context of commercial
operations. Axiological dilemmas

The views of A. Smith (1723-1790), the author of An Inquiry into the Nature and
Causes of the Wealth of Nations* (and also The Theory of Moral Sentiments*) and
D. Ricardo (1722-1823)* are frequently indicated as the starting point for the mod-
ern deliberations concerning the essence of economic order and economic free-
dom under the market economy. Both scholars are considered as the forerunners of
the classical school and specific personifications of the liberal vision of the market
economy. A. Smith claimed that: “A society may emerge among different people,
as well as among different merchants, through its utility, without love and attach-
ments; although no one will have any attachment or feel gratitude towards nobody
it may survive through beneficial exchange of simple services consistent with their
determined values.”” As a result: “No provisions related to commerce may increase
productivity of a society beyond what the capital is able to activate” Undoubtedly
representatives of the classical school and those continuing their work perceived
commercial operations’ issues primarily in the economic categories assuming that
the market is capable of self-regulation. Therefore they minimized or even negat-
ed the need for the state and law acting in the capacity of guardians of order and

A. Smith, Badania nad naturq i przyczynami bogactwa narodow, Warszawa 2007.
Idem, The Theory of Moral Sentiments, London 1831.

D. Ricardo, Zasady ekonomii politycznej i opodatkowania, Warszawa 1957.

A. Smith, The Theory..., p. 135.

Idem, Badania nad naturg..., p. 54.
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security in the area of economic relations. The idea of unprompted order and the
corresponding concept of economic freedom as well as the thesis regarding the self-
-regulation capacity, expressed in the concept of the so called ‘invisible hand of the
market, along with the convictions regarding exceptional values and virtues of the
so called natural, self-creating freedom advocated by A. Smith became the symbols
of such approach.

Recognizing A. Smith and D. Ricardo as fathers and precursors of the market
economy and economic freedom appears to be a not fully justified oversimplifi-
cation. The primacy in this matter unquestionably lies with the oldest of the ex-
isting Spanish universities, i.e. the University of Salamanca (established in 1208)
which was under the protection and great patronage of Isabelle I the Catholic (Is-
abelle I of Castile) and Ferdinand II the Catholic (Ferdinand II Aragonian). These
monikers were imparted upon them by the contemporary pope. During their reign
the university grew to the position of one of the most significant universities in the
world, also in terms of developing and shaping economic order and its axiological
foundations and values referring to the basics of the Latin culture. Following their
death, primarily after establishing the order of Jesuits (which contributed greatly
to science, also in the field of economic sciences) the university contributed to de-
veloping the economic order standards (similarly to the Portuguese University of
Coimbra established in 1290). These universities undoubtedly launched the works
on developing the foundation for the market economy as early as in the XVI and
XVII century. The foundations of these concepts primarily consisted of the views of
Francisco de Vitoria from Spain (1486-1546), a lawyer and morality theologian de-
livering lectures in Sorbonne and Salamanca, D. de Sato (a lawyer, the chancellor of
Castile), D. de Cavarrubiasa Leive (the bishop of Segovia) and the most representa-
tive of them all, L. de Molina, a Jesuit from Salamancea and the author of De Justica
et Iure work consisting of five volumes. These scholars, F. de Vitoria and J. de Molina
in particular, drew attention to the axiological and legal foundations of the eco-
nomic order and the moral aspects of engaging in commercial operations. Despite
preceding scientific works of A. Smith and D. Ricardo the legal concepts developed
by the professors from Salamanca and Coimbra are not well known. It is so because
they got ahead of the age of factual development of the market economy.’”

Therefore the views of the so called classicists of the market economy became
the reference point for numerous liberal concepts of XIX, XX and even XXI centu-
ry. They supplemented and, at times, expanded the classic concepts of A. Smith and

7 M. Zdyb, Komentarz do art. 2, in: M. Zdyb, G. Lubenczuk, A. Wotoszyn-Cichocka, Prawo przedsie-
biorcéw. Komentarz, Warszawa 2019, p. 86.
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D. Ricardo. The multitude and these concepts and their diverse character forces us
to merely indicate them. We may indicate, if only, J.S. Mill who in his work titled
On Freedom adopts the premise that freedom begins with becoming aware of it
but simultaneously turns readers’ attention to the importance of spontaneous acts
and the concept of utility, in its praxeological understanding, and emphasizes that
the utility is “the last instance in all ethical dilemmas.”® In this field it is even more
difficult to accept the views of J. Bentham who advocates for the idea of relativism
not only in the field economy but morality and ethics as well.” We could say that
reflecting on the universal axiological foundations and basic values is of no greater
importance for operations of the economic freedom because such values did not
become systemic values. Such reasoning may lead us to the conclusion that they are
not values at all but instead components of the game of interests. Therefore moral-
ity, integrity, justice, truth, falsehood etc. do not exists because behaviours and re-
sults of commercial operations are decided by a game of, as depicted in Anotnioni’s
film, invisible football. Thus the excessive individualism became a peculiar prob-
lem. According to J. Bentham only an individual matters: “A society is a fictional
organism [...] it is a sum of interests of individuals who form it”'° Such approach to
commercial operations can be accused of: single-dimensionality, faith in economy’s
capacity for self-regulation, fetishization of artificial systems of values.

Begining with the XIX century and even as early as in the XVIII century the
market economy and the economic freedom became the desginata in shaping the
modern models of the economic order. The extreme approach to this phenome-
non was rooted in the views of classic scholars and, later, in the views of J.S. Mill
and J. Bentham," P. van Parijs,'? K. Popper, ]. Eccles" and various others expressed
similar views. The singular (economic) understanding of the economic order and
standards of the market economy, as well as excessive and gullible faith in the
self-developing market instruments being adequate for unobstructed and un-
prompted realization of moral values as well as the faith that under such circum-
stances actions of the legislator will not be required became excessively primitive
and perverse as indicated on the global scale by the great crises from the threshold
of XIX and XX centuries as well as the crises of the 20s and 30s of the XX century.

8 ].S. Mill, O wolnosci, Warszawa 1959.

9 J. Bentham, Utylitaryzm, Warszawa 1959, pp. 29 ff.

10 Idem, A Fragment on Government and on Introduction to the Principles of Morals and Legislation, Ox-
ford 1960, pp. 126-127.

11 Idem, Utylitaryzm...

12 P.van Parijs, Evolutionary Explanation in the Social Science. An Emerging Paradigm, New Jersey 1981.

13 K. Popper, J. Eccles, The Self and Its Brain, New York 1977.
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Thus the critical approach of not only the exceptional scholars from the fields of
law, philosophy of law and economy, who perceived the economic order ideas and
considered the related problems in the categories of axiology and the three-level
approach (economy, law and moral-ethics) - i.e. in the context of the qualitative
categories reflected in specific values, appears to be crucial, also when the founda-
tions of such understanding consist of the quantitative approach, as in the case of
e.g. games theory.

The games theory (not to be confused with the market game as understood un-
der the classicist approach) assumed that, in principle, under the market economy
conditions zero-sum games emerge relatively rarely, whereas the situations when
scope of risk is extensive, numerous entrepreneurs participate in the games and
the games itself are, for economic reasons, games of conflict are of key importance.
Under such circumstances the environment in which commercial operations are
carried out, various utility functions of specific actions which cannot be boiled
down to quantitative categories (moral values, aesthetic sensations, moral satisfac-
tion) and the obligation to adhere to the principle of rationality are of major im-
portance. An entrepreneur behaves rationally when the decisions which are being
made are beneficial to him.

For an entrepreneur who engages in various commercial operations and at
the same time has an opportunity to compensate for losses through the effects of
other types of activity/operations it may be favourable to engage in economic activi-
ties which will not yield profits at a specific time, e.g. in selling services and goods at
a price lower than the manufacturing and realization costs. Rendering services and
selling goods at a price lower then manufacturing costs when other entrepreneurs
do not have such opportunity may lead to business failure of the latter. Such state of
affairs may result in eliminating competitors and, later, increasing prices of goods and
services with the goal of compensating for previous losses. Such circumstances forced
legislators to implement appropriate legal regulations concerning: counteracting un-
fair competition; counteracting unfair market practices, establishing regulations con-
cerning dumping practices and offences against economic exchange and trade. The
goal was to develop the so called “commercial integrity” Thus we may say that under
such approach the necessity of adhering to moral norms and the appropriate legal
provisions which eliminate or should eliminate pathological behaviours become pre-
requisites for proper functioning of the economy:. It is related to the necessity of intro-
ducing legal standards shaping the basic principles of an integrous market game and
righteousness of will. This issue is of particular importance for the so called “non-zero
sum conflict market games” where: a) a loss of one entrepreneur does not necessary
result in win of the other entrepreneur and therefore the win of one entrepreneur
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does not necessary result in the loss of the other; b) owing to entrepreneurs coordi-
nating their actions it is possible to produce results more beneficial than the level of
security. In all cases not only the spontaneously developed economic rules of conduct
are of importance but also the legal norms, moral standards, adherence to the princi-
ples of integrity and rationality of actions.

In the context of the legal-economic order and related strictness the state-indi-
vidual relation is not (should not be) a game of conflict (in the traditional under-
standing) because the state, bearing in mind human dignity and resulting rights as
well as common good, is (or at least should be) interested in well-being of every
entrepreneur (citizen) who acts with respect for the law.

In the commercial operations aspect the games theory indicates numerous ex-
amples of conflict situations where participants, e.g. the state — an entrepreneur -
a citizen or an entrepreneur - other entrepreneurs, hoping that other participants
will act with integrity and rationally, attempt to ‘outsmart’ each other hoping that
the other party will adhere to the universal principles and rules of conduct and
thus an opening will emerge - if they will act unfairly - for acquiring benefits and
profits greater than the benefits and profits obtained as a consequence of adher-
ing to the standards and principles of a market game. Under such circumstances
the additional ‘benefits’ or profits (in the economic understanding) will be secured
by the party violating the law and acting unfairly. Such state of affairs is perfectly
demonstrated by such games as ‘the prisoner dilemma, ‘the game of chicken’ or ‘the
marriage problem. These games indicate that, by nature, we should behave morally,
rationally and adhere to the legal and economic principles as well as the fundamen-
tal values which lay at the foundation of the public order and establish the sense of
security and trust between an entrepreneur and other entities and in the case of the
entrepreneur — state relation build authority of the state, trust of state authorities
in entrepreneurs and citizens and vice versa. In case of a market game fraudulent
and dishonest behaviours and actions frequently contributed to economic crises
or loss of trust in the state and state institutions e.g. the central bank or persons of
public trust (e.g. commercial banks). Frequently it pertained to the Central Bank
(the State) — commercial banks - a citizen (acting as a credit recipient) relation. The
state, or rather the National Bank of Poland which embodies the state authority,
being obliged to care for the value of currency and through utilizing appropriate
instruments, including interest rates, may protect the foundation of the monetary
order which is of major significance for establishing the economic order and legal
security. Article 227 Section 1 of the Constitution of the Republic of Poland explic-
itly indicates that the National Bank of Poland guards the value of money and bears
the related responsibility. Inefficiency of actions of e.g. the National Bank of Poland
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and its bodies as well as appropriate state authorities, when their actions serve only
instrumental goals and contribute to inflation and rising prices, is not only a vio-
lation of law but may also be immoral and to the detriment of the authority of the
state and persons of public trust. The thesis imported from the USA proclaiming
that it does not pay to be unfair and dishonest applies not only to citizens but to the
state and persons of public trust as well.

Thus it should be claimed that developing all economic relations on the founda-
tion of basic values and the premise that it does not pay to act without integrity, not
only the economic but the moral and legal integrity as well, is important for public
order in terms of economic relations. We should also bear in mind that freedom is
not something assigned but rather something which is being developed and everyone
takes responsibility for exercising his freedom. Under such premises the foundations
of the USA public order were developed following the great economic crisis which
developed on the turning point between the 20s and the 30s of the XX century.

In summary, we must ascertain that in relation to the above an entrepreneur
should be aware that integrity and righteousness of will, respecting the fundamen-
tal values of law and adhering to properly legitimized law are values crucial for
developing the economic order. Such state of affairs is universal in character and
pertains also to the actions taken by state authorities. Under such circumstances
the state should act not only as an administrator of a certain empire but also as
a medium for rationality, righteousness of will and justice. Through integrous and
just actions and through respecting common good and human dignity the trust of
citizens (entrepreneurs) in the state and its bodies as well as the authority of law is
being developed. Each dishonest and unfair action gives birth to mistrust, sense
of wrong and deteriorates trust in the other party. Under such circumstances the
perfidiousness and perversity in approach to values, excessive relativism, glorifica-
tion and absolutization of artificial systems of values and axiological nihilism are
particularly dangerous."

2.The basic pillars and values of the public order within the framework of
economic activity

Undoubtedly following the ‘prenatal’ period related to the classicist school of the market
economy theory it has been observed, also in the liberal circles, that at a certain level of

14 M. Zdyb, Komentarz..., pp. 93-94.
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economic development the agency of the idea of spontaneous order not only decreases
but also gives birth to a number of detrimental phenomena. The extremely liberal and
individualistic approach to commercial operations required significant and thorough
verification. Such approach was accused of: 1) normative and ethical nihilism, 2) axio-
logical relativism, 3) excessive utilitarianism, 4) uncontrolled concentration of capital as
well as, 5) not perceiving the importance of the fundamental values such as human dig-
nity and common good - this in turn led to stratification of society which is conducive
to pauperization of the general populace in favour of the few. Excessive concentration
of the capital led to factual weakening of economic freedom and competition — values
crucial for the market economy. Thus a problem emerged — how to eliminate circum-
stances under which the rules of the market game were being determined not by the
market itself but by the few strongest players who through holding the economic power
determined the basic principles of the game without considering the principles of integ-
rity or even the normatively developed standards.

Therefore the need for intervention emerged, e.g. in the field of unfair com-
petition, unfair market practices and moral and legal relativization of the rules of
conduct. Appropriate legal regulations and entities holding appropriate causative
power and legal implements adequate for enforcing the standards of the so called
“‘commercial integrity, i.e. conducting economic activity consistently with moral
principles, and capable for shaping the space for crucial values of the public order,
common good and human dignity in particular, had to emerge at the foundation
of such process. This problem could be in particular observed in the conservative
concepts of the economic order which did not question the role of the market as
one of the regulators of the economic order but indicated the need for modifying its
role consistently with the fundamental values. The attention to this issue has been
drawn by e.g. the German ordo-liberals with W. Ropke at the forefront. As he wrote:
“[...] It is true that at a certain age we have to go through all stages of madness. We
became aware of the excesses of capitalism - the colossus, and then we were carried
away by the collectivism in which many sought salvation. People take note of the
common qualities of these phenomena and currently should be fed up with their
role as a well-oiled cog in the social, political and economic machine. People wish
to become people in the most true and simplest understanding, they wish to be
themselves, to belong to their family and greater community, they sense with an ir-
resistible force that the modern society sentences them to living the life discordant
with the human nature”"

15 W. Ropke, Powrét do niepowtarzalnosci, Znak 1990, no. 10-11, p. 71 (translated on the basis of W. Rop-
ke, Civitas humana. Grundfragen der Gesellschafts- und Wirtschaftsreform, Erlenbach-Ziirich 1946).
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Also other representatives of this trend noticed that the excessive utilitarianism,
individualism and relativism, i.e. not observing the basic values or even holding
them in contempt, also the contempt transferred to other aspects of the public or-
der, are a major obstacle for developing economic order.'¢

The need for modifying liberalism towards conservatism was expressed in the
postulate advocating for axiologization of the economic freedom, reinforcing po-
sition of the state through providing it with the capacity for protecting the very es-
sence of freedom and, where applicable and necessary, the capacity for shaping wise
and rational restrictive mechanisms and combining this type of freedom with the
responsibility for executing it, eliminating all pathological behaviours and displays
of unfair competition, artificial weakening of the value of currency etc. This type of
activity in the fields of law, economics and morality served as the foundation for the
idea of the three-level materialization of law in the process of developing founda-
tions for public order. These and other views laid at the foundation of the German
economic miracle symbolized by the reign of chancellor K. Adenauer.

The issues demonstrated herein-above were presented even more explicitly and
blankly in the views of Michael Novak (born 1933), an American conservative
political philosopher. In the part of his work I frequently invoke titled “Beyond
economics, beyond politics” he wrote: “The statue of Liberty gifted to the United
States of America by France more than a hundred years ago is a symbol of true
freedom; a woman - not a warrior — in one hand she holds a torch of enlight-
enment guarding against the darkness, in the other the book of laws. This dame,
undeniably stern, disciplined and with expression of focus, is a proper symbol of
freedom; a pornographic shop in Manhattan lit up with neon lights most certainly
is not. If the symbols of moral decadence were to become the symbols of liberal
societies the freedom would go extinct within a single generation. You don't have
to be a puritan — within the liberal vision there is place to spare for carnality and
pleasure — to notice that the freedom is primarily a quality of spirit, intellect, the
world based on the wisdom of law.”"” Thus Pope John Paul II in his encyclic Centesi-
mus annus adopts that pure economism isolated from laws and morality as well as
common good and human dignity in its approach to the market economy is a form
of materialism which differs from the Marxist materialism solely in the quantitative
categories. However, Pope John Paul II adopts that “if we were to understand cap-
italism as an economic system which recognizes the principal and positive role of
an enterprise, the market, private property and the related responsibility for means

16 A. Riistow, Das Versagen des Wirtschaftsliberalismus, Minchen 1950, p. 52.
17 M. Novak, Poza ekonomig, poza politykg, Znak 1994, no. 6, pp. 94-95.
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of production as well as free human initiative in the area of economy the capitalist
model would be worthy of proposing to all nations.”*®

Bearing in mind the above it must be adopted that the market economy and eco-
nomic freedom are values established on the level of the Constitution of the Repub-
lic of Poland (and they derive from it) and therefore they are entitled to appropri-
ate protection and the possibility of limiting them to the extent determined by the
Constitution and axiologically eligible. We should also take in to consideration that
such restrictions can be imposed only through a major legal act and when justified
through major public interest (e.g. threat to life, health, public order, public mo-
rality, environment protection, in consideration of other laws, rights and freedoms
etc.). These restrictions cannot violate the essence of freedom including, obviously,
taking the freedom away (see: Article 22 and 31 Section 3 of the Constitution of
the Republic of Poland). Such state of affairs means that market operations, com-
petition and the economic freedom are not entities in on themselves. They should
be perceived in the context of the most crucial values of public order i.e. common
good and human dignity. Existence and essence of these values is not dependant on
the appropriate acts of the positive legislator although the legislator may form the
normative foundations for their execution. Therefore these values are the key pillars
of every legal order (also in the economic order).

Due to the contemporary complexity of the modern economic relations estab-
lishing any type of order in the philosophical, legal or economic understanding
must not lead to chaos and a crisis devastating the economy and, as a result, en-
croaching upon other areas of functioning of the state and other communities and,
at the same time, corrupting the principle of a state governed by the rule of law.
This is why contemporarily it is impossible to shape the economic order without
referring to common good" and, in consequence, the principles of justice and sub-
sidiarity. Therefore the commercial law not only may but also should be perceived
as one of the reference points for the search for its axiological perspective. The
law is meaningless or means little if it is not aimed at the supra-systemic values

18 Jan Pawel II, Encyklika Centesimus annus, Wroclaw 1991, p. 128.

19 Tbidem, passim; J. Majka, Etyka spofeczna i polityczna, Warszawa 1993, p. 243; M. Zdyb, Dobro
wspolne w perspektywie art. 1 Konstytucji RP, in: Trybunat Konstytucyjny. Ksiega XV-lecia, Warszawa
2001, pp. 190-205; idem, Drogi i bezdroza panstwa prawnego, in: Konstytucja. Ustréj, system finan-
sowy panstwa. Ksigga pamigtkowa ku czci prof. Natalii Gajl, eds. T. Debowska-Romanowska, A. Jank-
iewicz, Warszawa 1999, pp. 197-235, as well as: idem, Stuzba publiczna, in: Prawos¢ i Godnos¢. Ksiega
pamigtkowa w 70. rocznice urodzin Profesora Wojciecha Lgczkowskiego, eds. A. Gomulowicz, S. Fun-
dowicz, F. Rymarz, Lublin 2003, pp. 349-377; see also the Judgment of the Constitutional Tribunal of
25 February 1999, K 23/98, OTK 1999, no. 2, item 25.
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(positive-legal values).” The provisions of positive law undeniably constitute a sig-
nificant and crucial but not the sole point of reference in the attempts at identifying
the legal norms referred to the specific factual states. System-wide and fundamental
values which are the foundation for public order (and the legal order) of the state
are significant for developing such provisions. They cannot contradict the axio-
logical core of the legal order.”! Therefore I fully share the view of A. Kaufmann
who claims that “a positivist who sees only acts and shuts himself of from other
supra-act aspects of law is for this very reason [...] powerless in the face of each
form of corruption of law effected by a political force.”** Thus it is necessary to refer
to two fundamental values, i.e. common good and human dignity.

It should be adopted that the common good is not only an expression of the
expectations of individuals but also an obligation to accept the supra-individual
values. We should agree with J. Krucina who claims that the common good is a spe-
cific emanation of the natural order which is a symbol of unity of individuals and
the society forming a community. It is being determined by: “1) humans - because
a human is primarily a person within a community, works towards becoming a part
of a community, grows within it and wishes to participate in it by giving and tak-
ing; 2) therefore humans cannot be separated from each other and must remain
together [...]; 3) the relations connecting people are not of any kind and indifferent
but instead are aimed at some unifying factor; this mutual relation grows on the
foundation of inherent and imparted goods, values and goals which give people
the strength to come together and become a common good of a society [...]; 4) in
caring for common good people discover a part of themselves within its values,
a personal individual good.”* Thus it is undeniable that determining common good
is related to the necessity of taking into consideration other values which supple-
ment this concept, even if it serves as their foundation. It is related to the necessity
of breaking down its contents into its most basic components. These components
are ultimately responsible for expressing the essence of this concept. Therefore the
common good should always be analyzed in the context of the democratic state
governed by the rule of law, the principle of social justice, respecting human dignity
and the rights which are based on the common good because these values are the
specific emanation of the common good.

20 Such as e.g. M.A. Krapiec, By ocali¢ suwerennos¢, Torun 1997, p. 8.

21 FE Longchamps, Z probleméw poznania prawa, Wroctaw 1968, pp. 32-33.

22 A. Kaufmann, Rechtsphilosophie, Rechtstheorie, Rechtsdogmatik, in: Einfiihrung in Rechtsphilosophie
und Rechtstheorie der Gegenwart, eds. A. Kaufmann, W. Hassemer, Heidelberg 1989, p. 17.

2 1. Krucina, Wokét wartosci najwyzszych, Wroctaw 1996, pp. 14-15.
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The fact that the common good is not a fully defined and clear concept does not
mean that the bodies exercising the law enjoy discretionary powers which impart
upon them the freedom of interpretation. Such body enjoys not as much the power
and freedom of specifying it as it sees fit but rather the obligation to develop the
optimal extent of power in consideration of the fundamental values. Rooting com-
mon good within the framework of a specific normative structure of positive law
not always provides a proper foundation for determining its contents in this field
without referring to the supra-systemic values which do not require positive-legal
legitimization and which specify this law. We should bear in mind that understand-
ing of these values is influenced by tradition, legal culture, goals of the legislator
who contributed to introducing these laws/provisions into the legal order or even
by the specific metaphysical conditions and references. Thus it is an oversimplifica-
tion to assume the existence of specific opposition, particularly against the concepts
of common good and human dignity, in advance although elements of disharmo-
ny may emerge. However, in principle, these concepts supplement each other and
constitute the two key pillars of public order, also in the area of economic relations.

Undeniably in the context of the economic order, just like in the case of other
areas of law, human dignity is a basic value and this fact is reflected in both the doc-
trine?* and verdicts of the Constitutional Tribunal.”® Human dignity demonstrates
our humanity and essences regardless of the area in which we operate. It concerns
all personal incarnations and circumstances. Those who in the time of contempt, in
the inhuman land ‘reigned over’ by the fascist and Bolshevik tormentors attempted
to deprive people of their wealth, houses, families, friends and life were unable to
deprive people of human dignity.

The economic life, the past and the contemporary, is not entirely free from the
contempt aimed against the weak, from the conviction that human trafficking can

24 J. Bucinska, Godnos¢ cztowieka jako podstawowa wartos¢ porzgdku prawnego, Prawo — Administra-
cja — Koéciét 2001, no. 2--3, pp. 31 ff; K. Complak, Uwagi o godnosci cztowieka oraz jej ochrona w Swiet-
le nowej Konstytucji, Przeglad Sadowy 1998, no. 5, p. 44; EJ. Mazurek, Godnos¢ osoby ludzkiej pods-
tawg praw cztowieka, Lublin 2001; M. Jablonski, Pojecie i ochrona godnosci cztowieka w orzecznictwie
organéw wladzy sgdowniczej w Polsce, in: Godnos¢ cztowieka jako kategoria prawna, ed. K. Complak,
Wroctaw 2001, pp. 304 ff; L. Urbanek, Pojecie godnosci cztowieka w Konstytucji RP z 1997 r. a problem
definicji, Prawa Cztowieka 2000, no. 7, p. 67; M. Zdyb, Godnos¢ cztowieka w swietle art. 39 Konstytucji
Rzeczypospolitej Polskiej, in: Normatywny wymiar godnosci cztowieka, eds. W. Lis, A. Balicki, Lublin
2012, pp. 41-73.

25 The Judgment of the Constitutional Tribunal of 25 November 1997, K 26/97, OTK 1997, no. 5-6,
item 64; the Judgment of the Constitutional Tribunal of 12 January 1999, P 2/98, OTK 1999, no. 1, item 2,
p- 221; the Judgment of the Constitutional Tribunal of 15 November 2000, P 12/99, OTK 2000, no. 7, item
260; the Judgment of the Constitutional Tribunal of 7 January 2004, K 14/03, OTK 2004, no. 14, item 1;
the Judgment of the Constitutional Tribunal of 7 March 2007, K 28/05, OTK 2007, no. 3, item 29 etc.
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be a source of profits, that a fellow man can be treated as an object, or that we are
demonstrating our own strength when we deprive someone oflife in order to secure
profit. We may demonstrate our, at times imaginary, superiority over a fellow hu-
man but dignity cannot be deprived of its value nor can it be stolen, processed into
profitable material goods. In numerous legal acts of the highest rank, international
agreements, constitutions etc. we come across references to dignity. However, we
must bear in mind that dignity is secured not through the will of domestic or inter-
national legislators but because it is of character reaching beyond the positive-legal
qualities. The United Nations Charter, international conventions and agreements,
Article 30 of the Constitutions of the Republic of Poland do not establish but only
confirm the existence of inherent and indefeasible human dignity.

‘Human dignity’ as D. Dudek rightfully notes in this context “with its major
significance and implications is not a legal institution developed by law and strictly
regulated [...]. It is a primal phenomenon independent of law and related to exist-
ence of a man, possible to reconstruct in the form of a definition rather philosoph-
ical (anthropological and ethical) or philosophical-legal in character then strictly
dogmatic-legal”* Under such circumstances we should adopt that human dignity
is inviolable and that it deserves appropriate respect within the framework of the
practices of all state bodies.

We should agree with EJ. Mazurek (Professor of The John Paul IT Catholic Uni-
versity of Lublin) that in the context of the reference to a man “neither economy
nor ideology or the state” are a measure of public and private actions. “In the core
of the structure lies human dignity. The law inscribed in the Constitution cannot
be treated as binding solely because it was established by the will of the state rulers.
The constitution does not negate the powers of the state authority regarding estab-
lishing laws, their importance and binding force but always acts within the confines
of the primary principle of human dignity”” Human dignity is a justification and
source of not only the economic freedom but also other rights and freedoms. Thus
we cannot label the state in which freedom will lead to excessive restrictions or
annihilation of other laws and freedoms (e.g. the right to live, the right to heath
protection, the property right etc.) as exercising freedom. The human dignity con-
tains the categorical imperative which in this matter symbolizes the essence of the
natural public order.

26 Zasady ustroju III Rzeczypospolitej Polskiej, ed. D. Dudek, Warszawa 2009, pp. 43-44.
27 RJ. Mazurek, Godnos¢ osoby ludzkiej..., pp. 157-158.
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3.The basic (selected) axiological issues in the context of the dissonance of
the economic order

3.1. General remarks

The development of legal order in the area of the commercial law and also other areas
of reference should be undeniably connected to the attempts at eliminating the disso-
nance between values which are the primary designata of the axiological order. There
are numerous related dilemmas. Therefore it is justifiable to draw attention to these
dilemmas which may give birth to various displays of values’ corruption regardless
of the appropriate approach to such axiological and fundamental values as common
good and human dignity. Thus we should primarily indicate the following problems:
the inflation of law, the uncertainty of law, the damage to the authority of the state
and law, liberation from the specific ethos of public service, relativization of the values
significant to the legal order. It is crucial to draw attention to them at least cursorily.

3.2. Inflation of law

The problem of inflation of law is undeniably a major challenge, not only in the context
of the axiological perspective of legal and economic order but also in the context of
destruction of positive law and unacceptable relativization and nihilization of the
values to which specific regulations refer. Inflation in the axiological sphere may
lead to the conflict of values and, frequently, to the legal system and individual
regulations becoming ‘liberated’ from these values. Frequently as a consequence
of the inflation of law common good and human dignity are artificially put in op-
position and instrumentalized. It pertains also to the values, rights and freedoms
empowered by human dignity and these rights, values and freedoms should be put
into primal and independent categories which are only confirmed by the positive
law because in on themselves they possess primal legitimization.

Undeniably at the foundation of inflation of law, independently of the qualities
indicated above, are:*®

28 See also: M. Zdyb, Dylematy tadu prawnego w kontekscie inflacji i niektérych innych niedoskonatosci
prawa administracyjnego, in: Prawo administracyjne dzis i jutro, eds. J. Jagielski, M. Wierzbowski,
Warszawa 2018, pp. 425-441.
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liberating the commercial law from values; it leads to instrumentalization of va-
lues and glorification of artificial systems of values. All instances of relativization
of values may lead to axiological and moral anarchy and lawlessness. S. Wyszyn-
ski strongly emphasized that: “Without restoring the moral order [...] Poland
will remain stuck in the mire of crises.”” The contempt for values may give birth
to the sense of lawlessness (the issue of so called ‘statutory lawlessness’), distur-
bing the basic solutions and regulations as well as lack of sense of legal security;
lack of systemic solutions between specific legal regulations;

inconsistency of legal solutions within the framework of the commercial law;
lack o systemic understanding of law (e.g. in the field of the financial market);
excessive number of legal regulations; as A. Zoll rightfully emphasized “the law
has lost its function of motivating entities to engage in behaviour prescribed un-
der legal norms due to the excessive number of regulations, their inconsistency,
ambiguity and instability”** In the peculiar jungle of legal regulations not only
the citizens but also, in a certain sense, lawyers become lost. Law should be writ-
ten for citizens, in a manner which ensures that recipients of law are capable of
not only familiarizing themselves with its contents without help of experts but
are also capable of understanding it;

excessive number of amendments (there are instances of major changes being
effected in an act at the vacatio legis stage);

insufficient protection of the acquired rights; consistently with the case-law of
the Constitutional Tribunal protection of acquired rights “prohibits arbitrarily
abolishing or restricting legal rights of an individual or other private entities
available under legal transactions™';

lack of adequate protection of the fully developed expectations;

legal traps burdened with the risk of unintentional threat to citizens (e.g. in the
area of tax law);

excessive amount of legal regulations issued in the form of circular letters, guide-
lines, interpretations and instructions which encroaches upon the commonly
effective law;

inconsistencies in definitions;

separating competences and responsibility related to realization of law etc.

29

30

31

S. Wyszynski, Prymas Tysigclecia (Z przeméwienia w uroczystos¢ Matki Bozej Gromnicznej w Gnieznie
w dniu 2 lutego 1978 r.), Paryz 1982, p. 144.

A. Zoll, Gléwne grzechy w funkcjonowaniu panstwa prawa, a paper delivered during “Czy Polska jest
panstwem prawnym?” conference, Warszawa, 15.10.2004.

The Judgment of the Constitutional Tribunal of 5 December 2013, K 27/13, OTK 2013, no. 94, item 134.
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The issue of inflation of law points towards the quality of law not being evi-
denced by the number of normative acts but their quality and, in a certain sense,
their permanence and legal security the law guarantees.

3.3. Uncertainty of law

The certainty of law is undoubtedly of crucial importance for development of legal
orders, permanence of legal order, proper development of the legal relations be-
tween key values and establishing the legal system on a solid foundation.”> The
certainty of law cannot be guaranteed solely by the democratic foundations of its
development formulated under the quantitative categories; even more important-
ly certainty of law should be guaranteed by the democracy formulated under the
qualitative categories, i.e. in the perspective of axiological foundation. Owing to the
laws of the Decalogue and the values stemming from the Old and the New Testa-
ment being inscribed deeply into our consciences and despite the passage of ages
not only the Catholics treat these vales as immovable stronghold of earthly public
and personal order. For the faithful these laws and values are legitimized by the fact
that they were imparted by the God, a perfect entity, whereas for others (nonbeliev-
ers or people of a different creed) these laws and values can simply constitute the
quintessence of humanity. How important properly formulated and worded reg-
ulations (legal provisions) are for certainty of positive law is demonstrated by the
certainty of the Roman law and Napoleonic codifications.

It is undeniable that the certainty of the positive law bolsters the righteousness
of will of legislators and the bodies applying laws; it also induces the law-makers to
reason in the pro-state and pro-citizen categories and not through the lens of the
interests of various groups. The constant changes in law related to shifting political
powers are dangerous for certainty of law. Everyone to whom law refers expects that
the adopted legal solutions will establish a sense of permanence of these solutions
and will enable recipients of law to plan their activity and impart upon them the
sense of normative security. It is of particular importance in the area of economic
relations. Uncertainty of law may induce the uncertainty regarding the future and
reluctance towards the solutions the permanence of which is questionable and does
not engender trust in the state and the law.

32 See also: M. Zdyb, Pewnos¢ prawa (Legal Certainty), TEKA Komisji Prawniczej PAN - Oddziat w Lu-
blinie 2018, vol. 11, no. 1, pp. 421-443.
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The dis-functionality of material and procedural law in regards to competences
and structure of the bodies exercising the law as well as the dysfunctional attempts
at overhauling dysfunctional regulation are not conducive to certainty of law. It
pertains to e.g.: functioning of the financial market, rationing of commercial oper-
ations, the banking law, public procurement law, excess of bureaucratic obstacles,
adopting hastily drafted laws and flimsy character of legal solutions.

The certainty of law is undeniably an axiological guarantee of legal security and
the value conducive to developing trust in the state and the law. Its importance has
been noticed by the Constitutional Tribunal which drew it from the normative pre-
amble and expanded it with the comprehensive analysis of certain constitutional pro-
visions contained within the articles of the Constitution (e.g. in Article 2 — the prin-
ciple of a democratic state governed by the rule of law). On the level of acts referring
to commercial operations we should draw attention to the act of 6 March 2018 - the
Entrepreneurs Law* where the certainty of law has been emphasized in act’s pream-
ble and Article 11. The issue of certainty of law indicated in the preamble refers to
both adoption and application of law. In turn, Article 11 refers to applying the law.**
However, we should bear in mind that simply formulating the law under an act con-
sistently with the aforementioned principle is not decisive for ensuring certainty of
law. The practice of implementing this principle will be crucial in this matter.

3.4. Insufficient care for authority of the state and law as well as the public service ethos

The issue of establishing the authority of law in the field of commercial operations
has been discussed above. Here we should indicate that the key to doing so unde-
niably consist of clear axiological foundations and values which should be carried
by the positive law and state bodies with the goal of ensuring that we may state that
the law is the art of everything good, just, rational and prudent but also moral and
ethical. It also concerns the authority of the ruling power.

Bearing the above facts in mind it appears legitimate to invoke two meaningful
quotes. In this context E Koneczny rightfully noted that: “The state does not exist be-
yond ethics nor does it stands above ethics. The so called strong rule is justified and
good as long as it remains just [...] Lack of ethics in the state led [...] to characteristic
perception of politics as the art of grabbing power [...]. If the state does not behave

33 Journal of Laws [Dziennik Ustaw] 2018 item 646.
34 Consistently with Article 2 of the Act: “without a justified reason a body does not depart from the
determined and consolidated practice of resolving cases of the same factual and legal state”
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ethically in regards to the citizens how citizens can behave ethically towards the state?
[...] The bizarre conviction that the law is enough of a connection between the state
and the society does not belong to any part of the Latin civilization. Legal formulas sup-
planting conscience, formulas destined to be toys of authorities — a clear example of the
Byzantine malady. [...] The state does not [...] hold the power to engage in unethical
acts, i.e. the evil does not become moral and allowable because the state engages in evil
acts or through being committed on the behalf of or by the state [...]. There is no power
under the sun which could order its subjects to act against the Decalogue.*

D. Hollenbach further adds that “the government has a moral role to play: to pro-
tect human rights and ensure basic justice for all members of the community. The
society [as in ‘the state’ - M.Z.] understood as a whole, as a conglomeration of diverse
planes and aspects, bears the responsibility for jointly developing common good.”*

The authority of public authorities does not stem solely from the requirements
developed under legal provisions and the expectations based on their contents nor
from the formal qualifications or specific personal relations. Undoubtedly it is not
enough. Such authority is being developed through the sense of service. This is why
restoring the ethos of public service appears to be so important contemporarily.
Under no circumstances public service can be associated with servility, a spot in the
hierarchy of power and perceiving the power through the lens of means required
to obtain it. Public officials exercising power on various planes and levels of hier-
archy should be characterized by the righteousness of will, just character of their
actions and thinking in categories of the state and a citizen. Recently, as evidenced
by the crisis which started in 2007, the countries with seemingly vast democratic
traditions went through state institutions’ crisis and legal crisis and, as a result, con-
tributed to exacerbating the economic crisis. The words of the Primate of the Mil-
lennium delivered during the launch of academic year at the Catholic University of
Lublin in 1979 remain topical to this day: “Do not think that a nation can achieve
its goals with the help of blank people who do not see the essence of public service
and perceive it solely as servility”

3.5. Excessive relativization of understanding of normative values

We can with full certainty claim that following the tragic experience of two World
Wars and various totalitarian regimes the modern international conventions and

35 E Koneczny, Rozwéj moralnosci, Lublin 1938, pp. 212-219.
36 Quoting M. Novak, Splot dwdch tradycji, Znak 1990, no. 10-11, p. 11.
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agreements as well as domestic constitutions and law in civilized states have been
saturated with the values significant from the point of view of legal order and se-
curity. Undoubtedly despite the passage of time the United Nations Charter signed
on the 16 October 1945 in Washington and the Universal Declaration of Human
Rights adopted by the General Assembly of the United Nations in Paris remain
crucial documents®”” which are certainly some of UN’s greatest achievements. The
majority of the phrases were reflected in constitutions of individual countries but
was not always interpreted in the spirit of the aforementioned documents; this fact
resulted in specific relativization of constitutions on the level of other domestic laws
and agreements. Without establishing these laws on clear axiological foundations
glamourous slogans and values may become a subject of unacceptable and intol-
erable relativization. They become as useful to a drunkard as a streetlight - not
as a source of light but as a place to prop himself up against. The issue of moral
perversity in approach to values was emphasized by e.g. J. Nagorny,*® J. Onimus,”
AM. Kragpiec,” G. Radbruch* as well as the author of this paper.*2

The theory of axiological neutrality of law frequently advocated for today, the
‘moral situationism, fetishization of the artificial systems of values, the single-
-minded approach to economic reality lead to relativization of the values of law
and towards the assumption that everything is relative. It is undeniable that the
axiological dilemmas and the possible conflict of values in the area of commercial
law are not sparked by the essence of the economic freedom, as it is unquestionable,
but instead by the understanding of the economic freedom in the context of diverse
conditions.

Conclusion

In summary, it must be ascertained that the economic freedom is not something
granted but rather something that has to be developed. Thus it should be under-
stood not as an arbitrarily assigned privilege but as a task to be fulfilled, encum-

37 https://www.unesco.pl/fileadmin/user_upload/pdf/Powszechna Deklaracja Praw Czlowieka.pdf [access:
7.07.2023].

38 J. Nagorny, Wychowanie do wartosci moralnych. Perspektywa chrzescijariska, Lublin 1993, p. 14.

39 J. Onimus, Proby odpowiedzi, Warszawa 1972, pp. 9-12.

40 M.A. Krapiec, Czlowiek i prawo naturalne, Lublin 1975, p. 38.

41 G. Radbruch, Die Natur der Sache als juristische Denkform, Darmstadt 1960, p. 42.

42 Journal of Laws 1947 no. 23, item 91. M. Zdyb, Drogi i bezdroza..., pp. 197-235.
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bered with related responsibilities and the obligation to manage it appropriately. It
cannot relate to state nihilism and liberating the economic order from morality and
the so called ‘commercial integrity’

The state nihilism and moral relativism are not a part of human nature. “Fidelity,
loyalty, courage, integrity, entrepreneurship, creative spirit, kindness, compassion
and other regular virtues are still alive” as M. Novak wrote.*” However, they are fre-
quently overlooked or their contents are filled with normative mush, particularly in
the field of application of law.

The deliberations contained within this paper were directed, similarly to my
numerous other publications, by the personal vision of public order which assumes
that in this context not only the literal wording of legal provisions is important but
also — as I emphasized on numerous occasions - the law being an art of choos-
ing what is good, right, just, prudent, rational and wise. Thus the thesis was born
proclaiming that to establish legal order in the area of economic relations it is not
sufficient to adopt a certain number of laws because to play its role the laws have
to be founded on clear axiological foundations which embody the essential val-
ues. Common good (Article 1 of the Constitution of the Republic of Poland) and
human dignity (Article 30) perceived not in opposition but in mutual relation are
of primary importance under these circumstances. They exist regardless of being
legitimized by law or positive reception. Every legislator must bear these values in
mind, also when considering rights and freedoms (including the economic free-
dom) stemming from human dignity. They are undoubtedly supplemented with
various systemic values resulting from the social principle of the market economy,
the need for protecting other rights and freedoms, the idea of social justice etc. In
conclusion, it would be prudent to claim that the axiological foundations of the
legal-economic order are, as per this paper, threatened by such phenomena as: nor-
mative and ethical nihilism, axiological relativism, uncontrolled concentration of
capital, uncertainty in the field of developing and applying law as well as inflation
of law, not caring appropriately for developing and maintaining authority of the
state and law etc.

Translated by Monika Zielitiska

43 M. Zdyb, Drogi i bezdroza..., p. 106.
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Summary: This article aims to discuss the functioning of circumvention in public economic law. The present
research attempts to present the possible limit of qualifying complex (combined) actions by entrepreneurs in
public law as a circumvention of the law. The article uses the linguistic and logical method by analysing the pro-
visions of the acts, their systematisation, combination and determination of the proper meaning of legal norms.
The research results were as follows: there is a range of activities not provided for but also not prohibited by law;
these are subject to consumption by lawful activity and the circumvention of the law is purely factual in this as-
pect. In public law, circumvention can also be done with conceivable intent, and as such, entrepreneurs making
complex (combined actions in law) always risk exceeding the limits of circumventing the law.

Key words: circumventing the law in good faith, purposefully circumventing the law, circumventing the law in
public economic law, limit of legally permissible acts

Streszczenie: Tekst prezentuje ujecie instytucji obejscia prawa w publicznym prawie gospodarczym. W artykule
przedstawiono funkcjonowanie relacji sprzecznych wartosci w publicznym prawie gospodarczym, czynnosci
obejscia prawa oraz dokonywania czynnosci niestanowiacych obejécia prawa. W celu doktadnego wyjasnienia
dziatania zmierzajacego do obejscia prawa, dokonano réwniez podziatu na obejscia prawa w dobrej i ztej wierze.
W artykule wyrazono stanowisko, zgodnie z ktérym badanie obejscia prawa w prawie publicznym nie powinno
ograniczac sie jedynie do celu (zamiaru) podmiotu. W tym aspekcie obejscie prawa petni funkcje dodatkowej
kontroli legalnosci dziatart podmiotow.

Stowa kluczowe: obejscie prawa w dobrej wierze, celowo$¢ obejscia prawa, obejscie prawa w prawie publicz-
nym, obejscie prawa jako gwarancja ochrony wartosci

Pestome: B TeKcTe npefcTaBneHa TpakToBKa MHCTUTYTa 06X0Aa 3aKOHa B My6ANYHOM XO3ANCTBEHHOM MpaBe.
MpepcTaBneHo GyHKLUVOHNPOBaHME OTHOLIEHNI MPOTUBOPEUMBbIX LIEHHOCTEN B My6IMYHOM XO3ANCTBEHHOM
npase, akToB 06X0ja 3aKOHa 1 COBEpLUEHUA [eliCTBUN He ABNAIOWMXCA 06XOA0M 3aKoHa. Takxke NpoBOANTCA
pasrpaHuyeHne mexay A06POCOBECTHBIMU N HE0BPOCOBECTHBIMY [eCTBUAMM MO 06XOAY 3aKOHa C LieNbio
[leTallbHOTO Pa3bACHEHWA AeNCTBUIA MO 06X0fy 3aKoHa. B cTaTbe BbiCKa3biBaeTCA MHEHUWE O TOM, Y4TO PaccMo-
TpeHue obxofa 3akoHa B NMy6ANYHOM NpaBe He AOMKHO OrPaHMYMBaTLCA TONbKO LieNblo (HamepeHviem) cy6b-
eKTa. B 3Tom acnekTe 06xop 3akoHa BbINOMHAET GYHKLIMIO AOMONHNTENBHOIO KOHTPOJIA 33 3aKOHHOCTbIO fieii-
CTBUI CYyObEKTOB.

KntoueBble cnoBa: JO6POCOBECTHDBIV 06XOA 3aKOHa, LieNeHanpaBieHHOCTb 06xoAa 3akoHa, 06xof 3aKOHa B ny-
6n1MuHOM Npase, 06x0/ 3aKoHa KaK rapaHTVA 3aluTbl LIeHHOCTel
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Pe3stome: Y TeKCTi NpefCcTaBieHo JOCiAKEHHS IHCTUTYTY 06xofy npasa y ny6aiyHOMY rocrnofapcbkomy rnpasi.
Y cT1aTTi Npe3eHTOBaHO GYHKLIOHYBaHHA BIAHOCUH KOHONIKTYIOUMX LiHHOCTEN y Ny6niYHOMY rocnofapcbKomy
npasi, Aii B 06xig NpaBa Ta BUMHEHHS LilA, AKi He € B 06XiA NpaBa. 3 MeTolo GinbL JeTaslbHOro PO3'ACHEHHS fil
B 00XiZ] NpaBa NPOBOANTLCA PO3MEXYBaHHA MiXK 4OOPOCOBICHVMMM Ta He[OOPOCOBICHMY AisiMK B 00Xif npaBa.
Y cTaTTi BUCNIOBMIOETHCA AYMKa, LLIO AOCHIAKEHHA 06X0AY NpaBa B My6niYHOMY npasi He MOBMHHO 0OMeXyBaTHCA
nviwe MeTolo (Hamipom) cy6'ekTa. Y LibOMy acrneKTi o6xifi 3aKOHY BUKOHYE QyHKLil0 [JOAATKOBOTO KOHTPOJIO
NpPaBOMIPHOCTI fill Cy6'eKTiB.

KniouoBi cnoBa: o6pocoBicHe 06x0fKeHHsA NpaBa, Linb 06xody npasa, 06xia npasa y nybniuHomy npasi, 0oxig
npaBa AK rapaHTiA 3aX1CTY LiiHHOCTel

Introduction

Circumvention of the law traditionally derives from private law. Generally speak-
ing, it is a legal institution of a controlling nature, with the occurrence of the prem-
ise of circumventing the law leading to the invalidity of a legal act. The predom-
inant view in the literature is that this refers to cases where an act that does not
contain elements prohibited by law nevertheless serves an objective prohibited by
law.! When examining the legitimacy of an entity’s actions, the focus so far has
been strictly on the purpose (unjust intent of the parties) for the entities to perform
a legal act and the definition of a prohibiting norm (ius cognes).* Currently, this in-
stitution is incorporated into the various normative acts of the Polish legal system,
including public law. At the same time, it is not regulated comprehensively and
applies to selected situations only. Therefore, applying this institution in the field of
public law causes many interpretation doubts, both in doctrine and jurisprudence.
The fundamental problem concerns the examination of the person’s intentions,
i.e. whether they must have an a priori intention to act in order to circumvent the
law or whether they can also do so unconsciously. The indicated problem is par-
ticularly significant in public economic law because, on the one hand, entities can
take actions freely, and on the other, they must comply with rigid rules on regulated
activities; in practice, due to the complexity of the normative matter, it is difficult to
indicate the point at which an action is still lawful.

1 M. Swierczynski, in: Kodeks cywilny. Komentarz, ed. M. Zalucki, 2023 [Legalis database], Commen-
tary on Article 58, no. 6; see also: P. Machnikowski, in: Kodeks cywilny. Komentarz, eds. E. Gniewek,
P. Machnikowski, 2021 [Legalis database], Commentary on Article 58, no. 9.

2 J.Parchomiuk, Naduzycie prawa w prawie administracyjnym, Warszawa 2018, p. 70; D. Miler, Czynnosci
majgce na celu obejscie ustawy na tle orzecznictwa sgdéw polskich, Ruch Prawniczy, Ekonomiczny
i Socjologiczny 2019, vol. 81, no. 4, pp. 116-117.
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It seems that since the same institution is a form of control over the interpreta-
tion and application of legal provisions by legal system entities (including over pro-
visions containing general clauses and legal principles), it should cover the widest
possible range of regulation, including cases where the perpetrators are unaware
of the nature of their acts. The wide range of control also justifies the character of
public law regulations. Accordingly, the following thesis can be formulated: in pub-
lic economic law, investigating circumvention of the law is not limited only to the
person’s intention but also concerns the effect (implementation of the action taken),
and in this respect, circumvention of the law is also unplanned by the person. The
person may, within legal limits, perform complex activities under the law. Thus, the
assessment of circumvention of the law would essentially be reduced to a simulta-
neous assessment of the intent and the effect it had.

This article aims to characterise the function and applicability of the institution
of circumvention in public economic law.

To thoroughly examine the relation among the provisions, their interconnection
and systematisation pertaining to the circumvention of the law, the paper uses the
logical and linguistic analysis method.

1. Circumventing the law and values important for the legal system

First, it is necessary to characterise the matter for the institution of circumvention
of the law. Circumvention of the law is part of the legal system; it is a control el-
ement.’ The rationale for its activation occurs when a violation of legal norms is
detected.* Thus, it is necessary to characterise the value and functioning of values
in the Polish legal order. The concept of value is not uniformly understood in phil-
osophical sciences; one can briefly define value as a subjective, internal imperative
that accounts for the sense of action taken by a subject, whereby their actions are
influenced by emotion, experience and thought.” Further, a value denotes a socially
accepted way of conduct.® In law, a value provides the direction and criteria for
lawmaking and law application, for which the object of law consists not of social

3 J. Misztal-Konecka, Ugoda w postgpowaniu cywilnym. Studium z zakresu prawa polskiego na tle prawa
rzymskiego, Lublin 2019, p. 287.

4 J. Parchomiuk, Naduzycie prawa..., p. 71.

5 E. Bréhier, Problemy filozoficzne XX wieku, Warszawa 1958, p. 65.

6 D.von Hildebrand, Serce. Rozwazania o uczuciowosci ludzkiej i uczuciowosci Boga-Czlowieka, Poznan
1985, p. 159.
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phenomena but, above all, of obligations under legal norms.” The legal theory and
philosophy literature introduces two important breakdowns concerning provisions
directly referring to values. The first is made based on the following sources: inter-
national (EU), constitutional, and statutory.® The breakdown according to sources
of universally binding law may reflect a hierarchy of values in the Polish legal sys-
tem, whereas the hierarchy of sources’ would in turn directly determine both the
importance of values in law and the power of the rationale of those who apply it."
This seems unjustified given the aforementioned facts. To ensure complete pro-
tection and simultaneous observance of all values in law, exclusive hierarchisation
cannot be asserted. Hierarchisation would lead to an unequal distribution of power
and thus to a contradiction of values in the legal system; in other words, it would re-
sultin a complete lack of protection for values included in special provisions (weak-
er) or outside the legal system, favouring values generally regulated by higher-order
(stronger) legislation instead. As a rule, legal norms stemming from special provi-
sions should not contradict acts of a higher order; however, it is reasonable to state
that each legal norm contained in a special provision does, to some extent, limit the
application of another general norm due to general provisions contained in higher-
-order acts — lex specialis derogat legi generali — which always results in a collision
of values.! The existence of multi-source values in the legal system is supported by
the second breakdown, originating in legal theory and philosophy literature, into
values contained in legal principles (systemic values — rules of law) and general
clauses (non-systemic values — customary values).!> The legal regulations allow in
some situations to directly apply non-system norms. These often have a huge im-
pact on the application of the law (with its limits); they constitute a criterion and
assessment as to the correctness of the solution applied to the actual circumstances.

The law applier, acting within the available scope of discretion, is obliged to com-
ply with the applicable hierarchy of law sources and strive for such an interpretation

7 Z. Duniewska, in: System Prawa Administracyjnego, vol. 7. Prawo administracyjne materialne, eds.
R. Hauser, Z. Niewiadomski, A. Wrobel, Warszawa 2012, p. 129.

8 L. Leszczynski, G. Maron, Zasady prawa i generalne klauzule odsylajgce w operatywnej wyktadni pra-
wa, Annales Universitatis Mariae Curie-Sklodowska. Sectio G 2013, vol. 60, no. 2, pp. 147-148.

9 The sources of law are understood broadly under Article 9 and 87 of the Polish Constitution. The view
in the literature is that the Constitution incorporates international law including customary norms
(soft law), see: M. Masternak-Kubiak, Przestrzeganie prawa miedzynarodowego w swietle Konstytucji
Rzeczypospolitej Polskiej, Krakéw 2003, p. 16; see also: Ruling of the Constitutional Tribunal of
11 May 2005, K 18/04, LEX no. 155502.

10 E. Letowska, Multicentrycznos¢ wspolczesnego systemu prawa i jej konsekwencje, Panstwo i Prawo
2005, no. 4, pp. 3-4.

11 W. Brzozowski, Obejscie konstytucji, Panistwo i Prawo 2014, no. 9, p. 7.

12 L. Leszczynski, G. Maron, Zasady prawa..., p. 146.
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of the law as to ensure that the norm best protects the given factual state, thus pri-
oritising one stronger value while safeguarding the weaker value. The above proves
the existence of a vertical-hierarchical relationship of values in the Polish legal sys-
tem. Therefore, the essential feature of the values contained in legal norms and
their vertical functioning in the system is also their collision suitability. The conflict
of values is particularly visible in the juxtaposition by the legislator of the interest
of the person (group of persons) and the interest of the state (good of the commu-
nity)."” This clash is caused by the value of freedom (Article 30 of the Constitution
of the Republic of Poland) and respect for common values, goals and needs of so-
ciety (Article 1 of the Constitution of the Republic of Poland)."* The essence of
the functioning of values in law is their constant weighing and application to the
facts. The law provides norms for securing values that are less protected in specific
factual situations. The laws contain norms for safeguarding the values with weaker
protection in concrete cases. An essential institution is the principle of proportion-
ality under Article 2 and 31 (3) of the Constitution of the Republic of Poland, based
on which the limitation of values must not be excessive; it must necessarily be the
implementation of the stronger value.”” The resolution of the public authority who
is the law applier must also be adequately justified factually and legally (e.g. Ar-
ticle 107 (1) (6) of the Code of Administrative Procedure). In addition, if juris-
prudence expresses concerns about the quality of laws, demands are made to the
legislator to create appropriate blanket provisions. Laws restricting values should
be sufficiently detailed while avoiding excessive regulation.'® Relating the previous
background to the institution of circumvention of the law based on public law, one
may note that a conflict occurs each time between the values of business freedom
and public law regulations protecting the public interest (e.g.: concessions, licens-
es, permits — the rights and obligations arising from them). The value in the legal
system is the socially recognised and established practice of conduct. In turn, an
established practice translates into the scope of the normalisation of laws and the
creation of meta-norms (hierarchically more important intra-system legal princi-
ples). This established practice of conduct is related to the state’s reaction expressed
in the institution of circumventing the law, aimed at securing the already existing

13 As an example of this juxtaposition, the following clauses can be mentioned: individual taxpayer
interest and public interest (Article 67a (1) of Tax Ordinance); see also: E. Komierzynska, M. Zdyb,
Klauzula interesu publicznego w dziataniach administracji publicznej, Annales Universitatis Mariae
Curie-Sktodowska. Sectio G 2016, vol. 63, no. 2, pp. 161-179.

14 R. Blicharz, in: Aksjologia publicznego prawa gospodarczego, ed. A. Powatowski, Warszawa 2022, p. 34-35.

15 Ruling of the Constitutional Tribunal of 25 February 1999, K 23/98, LEX no. 36178.

16 Ruling of the Supreme Administrative Court of 9 December 2021, IT GSK 2311/21, LEX no. 3336078.
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coherent and hierarchically arranged system of values included in legal norms."” In
principle, controlling circumvention of the law is carried out like monitoring com-
pliance with systemic norms, but to the extent that the law refers to non-systemic
norms — and also regarding these norms. The literature indicates that the weighing
of values concerns not only the making and application of the law but also compli-
ance with it."® The legal system features many general clauses that tend to simplify
or modify its existing provisions."” These affect the extent to which a person can
make such a modification, as well as the consequences in cases where the entrepre-
neur’s goal is, from the very outset, to rightfully (economically, in an economically
justified manner) modify the application of norms even though their actions may
be deemed in fraudem legis due to faulty reasoning.

2. Circumvention of the law in public law provisions

Actions relating to circumventing the law, as indicated by the legislator, are regulated
by the provisions of many special laws. This chapter focuses on the public law provi-
sions regulating the most general circumventions of the law - i.e. procedural ones -
taking into account the criterion of the universality of application of these norms to
the facts. Beginning with administrative law, the provision that directly refers to the
circumvention clause is Article 60 of the Law of the Administrative Courts Procedure.
The provision defines a procedural action for revoking other procedural actions
(withdrawal of a complaint), with revocation being subject to a legality review by the
WSA based on an exhaustive catalogue of prerequisites listed in the provision. The
literal wording of Article 60 of the Law of the Administrative Courts Procedure points
to an action that “is intended to” circumvent the law, i.e. it does not indicate the inten-
tional action of the subject but rather the nature of the action. Other similar proce-
dures in Polish law include Article 184 of the Code of Civil Procedure and Article 107
of the Code of Criminal Procedure. The norms contained in these provisions are
systemically interrelated due to the public law nature of regulation. Thus, to under-
stand the application of the circumvention clause in public law, the latter should also
be interpreted based on other procedures and substantive law (as described below).
The Code of Civil Procedure refers most extensively to circumventing the law in the

17 S. Grzybowski, in: System Prawa Cywilnego. Czes¢ ogélna, ed. S. Grzybowski, Wroctaw 1985, p. 60.
18 R. Blicharz, in: Aksjologia. .., p. 32.
19 Ibidem, p. 77.
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following provisions: Article 183" (3), Article 184, Article 203 (4), Article 213 (2),
Article 247, Article 339 (2), Article 479%% (3), Article 782! (1), Article 1161! (2). Con-
sidering the need for further conclusions, Article 184, Article 247 and Article 339 (2)
deserve special attention because their assessment may be closely related to substan-
tive legal norms. In Article 247 of the Code of Civil Procedure (which regulates the
admissibility of counter-evidence), the legislator has, as an exception, circumvented
legal provisions indicated in the article (as regulated in the Civil Code). As a rule, it
should be that since the parties to a legal action have already prepared evidence (doc-
ument evidence) to prove its existence, the content (validity of this document) should
not be challenged by other evidence. The validity of the act may be challenged in ex-
ceptional cases, but legal acts made in written form under pain of nullity cannot be
denied in this way. According to this provision, actions under the rules of procedure
(provisions of the Civil Procedure Code) cannot nullify substantive actions and their
effects (provisions of the Civil Code). The structure Article 247 of the Code of Civil
Procedure indicates that the legislator equates the concept of circumvention of the
law only with contra legem acts because the provision is so specific that it cannot also
apply to circumventions of the law included in the views of the doctrine.*® A person’s
action may only be classifiable as either lawful or unlawful.*» Moreover, the legislator
is rigid about the circumvention of norms under the law (the provisions regulating
the reserved, specific form in law). Interestingly, here, the legislator uses a different
verb to describe the person’s action - “if this does not result in” This phrase refers to
a different action than the “is intended to” analysed above and emphasises that it is
strictly concerned with achieving a certain effect. Thus, this provision is a special kind
of exception in civil procedure by the express will of the legislature. Also subject to
scrutiny is Article 339 (2) of the Code of Civil Procedure, which deals with the exam-
ination of the claims contained in the plaintiff’s procedural actions and is the only one
that directly indicates the action’s intentionality — wrongful intention (in fraudem
legis) - but this provision refers to circumvention of the law in a broad sense. Still
different is the case with Article 184 of the Code of Civil Procedure. The provision
regulates the settlement agreement,” a complex act of a procedural and substantive
law nature, and as such, the substantive provisions of the Civil Code, particularly its

20 An activity that is not directly prohibited by law but is taken to achieve a goal prohibited by it, Z. Rad-
wanski, A. Olejniczak, Prawo cywilne — czegs¢ ogolna, Warszawa 2013, p. 285.

21 Ruling of the Supreme Court of 13 November 1973, 1 CR 678/73, Legalis no. 17484: “Article 247 KPC
does not at all concern the question of whether what the parties declared in the contract is true. In
particular, this provision does not exclude evidence from witnesses or the hearing of the parties to
prove the deceptive nature of the contract.”

22 J. Lapierre, Ugoda sgdowa w polskim procesie cywilnym, Przeglad Sadowy 1996, no. 2, pp. 13-14.
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Article 58, apply appropriately to the interpretation of the circumvention of the law as
set out in this provision. Further, the provision in question also narrows down the
examination of a person’s intentional, i.e. wrongful, action. Controlling the circum-
vention of the law is complex and concerns such things as: 1) in fraudem legis control
of the consensual legitimate purpose of the parties, as set out in the agreement, in
terms of producing substantive legal effects; 2) general control of whether their mu-
tual will (purpose - content of agreement), as set out in the voluntary agreement, does
not seek to produce an effect prohibited by law.>* This is similar to the case of Arti-
cle 107 of the Code of Criminal Procedure (the mediation settlement agreement).**
The legislator protects norms derived from both the law and extra-legal systems.
Thus, in this case, the legislator distinguishes a complex circumvention control con-
sisting of a general premise from the Code of Civil Procedure and a special one from
the Civil Code. A linguistic analysis of the procedural provisions on circumvention of
the law makes it possible to establish the nature of how this clause is used in the rules
of procedure and their connection with the provision of Article 58 of the Civil Code.
As implied by this argument, the nature of the action of circumvention of the law has
an identical meaning, in lege non distinguente terms. On the other hand, the extent of
standardisation of the premise assessment may vary. In public law regulations, the
general rule seems to be a wide range of control, covering the effect of the persons
action. Moreover, the control of circumvention of the law may be subject to double
evaluation when combining procedural and substantive norms. The narrowing down
of the control contained in this institution results from the specific provisions of pub-
lic law and is effected by defining the scope of the norms and provisions in question
or examining and assessing the willfulness of the subject’s action, and therefore, view-
ing their action’s effect as in fraudem legis. Due to the nature of the systemic legal
principle of particular importance for public law norms: ignorantia iuris nocet (Arti-
cle 2 of the Constitution of the Republic of Poland), it should also be noted that all
addressees are under obligation to comply with legal norms.* Accordingly, it should
be assumed that control of circumvention of the law - the application of systemic
fundamental values important to the law* — does not make it possible to avoid liabil-
ity by pleading the absence of a deliberate aim, i.e. wrongful intent to circumvent the

2 Cf.]. Misztal-Konecka, Ugoda. .., pp. 289-290.

24 This is the only provision in the criminal procedure that refers to circumvention of the law.

25 E. Smogorzewski, Korzystanie z fachowej pomocy prawnej jako przyczyna btedu co do prawa, Monitor
Prawniczy 2016, no. 4, p. 205.

26 W. Wasowicz, Obejscie prawa jako przyczyna niewaznosci czynnosci prawnej, Kwartalnik Prawa Pry-
watnego 1999, vol. 8, no. 1, pp. 94-95.
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law.?” Ignorance would therefore have to be viewed as potentially intentional, with the
person performing a complicated action being aware that it may contradict the norms
of the system.”® When viewed in this way, the wilfulness that makes up the intention-
ality of circumventing norms set out in special provisions can be understood as a sim-
plification of their application, a kind of presumption that if the wrongful intent of the
subject is detected, the action is always in fraudem legis — without specifically indicat-
ing the prohibiting provision (which may be difficult in a particular state of facts).”
Since this institution is mentioned only in specific provisions, it seems, prima facie,
that it is applicable only in the indicated situations - the legislator did not choose to
regulate the clause of circumvention of the law in such a way as e.g. the abuse of rights
(Article 5 of the Civil Code and Article 4' of the Code of Civil Procedure; these pro-
visions are regulated in the general part of normative acts). On the other hand, how-
ever, it would appear from the procedural rules that circumvention applies more
widely. The lack of a general regulation of this clause may be due to the legislatures
concern that virtually any action could be considered a circumvention of the law if
supported by proper argumentation.®

3. Circumvention of the law as contrasted with actions not provided for by
the law

The literature divides the forms of non-compliance with the law into contra legem
(against the law) and praeter legem (outside the law) actions. The first is defined as

27 Cf. D. Miler, Czynnosci majgce na celu obejscie..., pp. 117-118; cf. the reasoning of the Voivodeship
Administrative Court in Warszawa, which did not share the party’s allegation of circumvention of the
law, arguing as follows: “Making this kind of allegation, however possible, requires that the circum-
stances of the case directly indicate not only the circumvention of the law, but also the intention to do
$0, i.e. to consciously ignore a legal obligation - thus acting in fraudem legis,” Ruling of the Voivode-
ship Administrative Court in Warszawa of 12 January 2022, VII SA/Wa 2074/21, LEX no. 3335977;
see S. Wronkowska, in: S. Wronkowska, Z. Ziembinski, Zarys teorii prawa, Poznan 2001, p. 197.

28 A similar view has been expressed in the private law doctrine: “Circumvention of the law does not
have to be intentional; it is irrelevant whether the parties to a legal action were aware of the existence
and content of legal norms. A different stance would reward ignorance of the law;” P. Sobolewski, in:
Kodeks cywilny. Komentarz, eds. K. Osajda, W. Borysiak, 2022 [Legalis database], no. 84; see also:
W. Wasowicz, Obejscie prawa. .., pp. 83-84.

29 Cf. Ruling of the Supreme Court of 14 October 2016, I CSK 648/15, LEX no. 2188610 and of 30 No-
vember 2005, I UK 61/05, LEX no. 607105.

30 T. Stawecki, in: Naduzycie prawa. Konferencja Wydziatu Prawa i Administracji, 1 marca 2002 roku,
eds. H. Izdebski, A. Stepkowski, Warszawa 2003, p. 87.
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contrary to the disposition of the absolute norm (ius cogens); this action amounts
to engaging in behaviour prohibited by the norm or failing to implement it.** The
second is defined as an intentional action to achieve a prohibited goal through be-
haviour that ostensibly constitutes an application of an otherwise legitimate norm.*
However, an analysis of the facts (as discussed below) may lead to the conclusion
that there is also a margin of indirect actions — those not provided for but also not
prohibited by the legal system (not contrary to any norm).” In other words, it is
about actions not provided for by the legislator that do not undermine the values
contained in other norms because they are lawful in certain situations. Yet another
crucial provision in interpreting the institution of circumvention of the law is Arti-
cle 58 of the Civil Code, which defines, expressis verbis, the limits of the formation
of private-legal actions (and seemingly also their relationship with public law*) and
determines the effect of exceeding such limits.* Exceeding these limits brings such
effects as the invalidity of the action (absolute), or the action not producing the
legal effects intended by the party - i.e. being wrongful. This provision indicates the
effect of performing such an action, and therefore, can be deemed a general rule for
interpreting the circumvention clause in the legal system.* It refers to the criterion
of division into contra legem and praeter legem actions and, importantly, secun-
dum legem actions (a contrario Article 58 (1) of the Civil Code). According to the
views of the doctrine, a secundum legem interpretation means, as a rule, interpret-
ing a provision in accordance with its linguistic content.”” However, in cases where
this interpretation is sharply unfair, secundum legem, according to the systemic
interpretation, is the criterion of the norm’s compliance with the legal system,* in-
cluding with the principles of legal interpretation accepted by the jurisprudence
and principles of equity (good practices) [emphasis added by O.B.]. Therefore, it is
necessary to consider whether there can be a circumvention act that the legislator
allows to exist in law. It may be helpful to distinguish between circumvention ac-

31 T. Chauvin, T. Stawecki, P. Winczorek, Wstep do prawoznawstwa, Warszawa 2016, p. 184.

32 Ibidem, p. 186.

33 For example: legally permitted outsourcing of rights and obligations on licensed activity, see: J. Byrski,
Outsourcing w dzialalnosci dostawcéw ustug ptatniczych, Warszawa 2018, pp. 9-10.

34 This stems from the assumption that control involves compliance with the norms of the entire legal
system, P. Sobolewski, in: Kodeks cywilny..., no. 22.

35 “Although circumventing the law is a construction of civil origin, it is of a general nature and also oc-
curs in other branches of law, including administrative law;” Ruling of the Voivodeship Administrative
Court in Lublin of 3 March 2022, IT SA/Lu 367/21, Legalis no. 2786210.

36 It should be emphasised that the effects of circumvention are also described in Article 119a of the Tax
Ordinance, even though the provision limits its application to the assessment of tax effects only.

37 L. Morawski, Zasady wyktadni prawa, Torun 2010, p. 94.

38 Ibidem, pp. 94-95.
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tions taken in good and bad faith. Circumvention acts taken in good faith (compli-
ant in fact and in law) would simply be combined acts but structured in accordance
with the law, whether provided for or not, but also not expressly prohibited by law.
Structurally, they resemble actions aimed at circumventing the law but taken for
a legitimate purpose (e.g. economically justified) within the limits of the law. Such
actions would alternatively secure the rights and obligations of the parties or expe-
dite the proceedings better than alegal institution in a given state of facts and,
above all, would not violate the interests of the state or third parties; thus, they
should not be qualified as ones aimed at circumventing the law (in fraudem legis).
The actions in question comprise 1) a functioning legal institution (the institution
must have such a general scope of norms that it will consume another institution) —
a consummating action;* 2) additions - inspired by another institution covering
the indicated situation (including the action that may consist of extra-system
norms) - a consummating action; 3) the legitimate aim of the subject (lack of inten-
tion to violate legal norms), persisting throughout the action’s performance. An
example of such an action in the field of private law could be the issue of the appro-
priate patent protection quality for an invention. An entrepreneur, in accordance
with Article 11 (2) of the Act on Combating Unfair Competition, may shape such
a strategy to protect a business secret (due diligence) that would protect his inven-
tion in a similar way (factual monopoly) as a patent (legal monopoly), with such
protection as a business secret lasting longer than in the case of a patent.* In turn,
another public law example, as described by A. Haladyj, refers to a structural gap in
environmental law (substantive administrative law): where there is a lack of an ap-
propriate legal regulation (structural gap), administrative law appliers cannot, as
a rule, apply analogy. While it would be advisable to do so in order to speed up
proceedings, this would violate the principle of legalism.*' Individuals can, under
Article 7a of the Code of Administrative Procedure, invoke the principle of resolv-
ing legal doubts in favour of a party [legitimate action of an authority - O.B.] and

39 Here, it seems appropriate to refer to the definition of a similar phenomenon in the doctrine of crim-
inal law. The rule of consumption developed in criminal law concerns the improper concurrence of
offences. According to this rule, the absorbing provision overrules the absorbed one - lex consumens
derogat legi consumptae. This occurs when one provision fulfils the function of another; however,
consumption cannot lead to the mitigation of the penalty established under the consumed provision
if the consuming provision provides for a lighter sanction, see: Prawo karne materialne. Czes¢ ogélna,
ed. M. Mozgawa, Warszawa 2020, pp. 420-421.

40 K. Czub, Prawo wlasnosci intelektualnej, Warszawa 2021, p. 362.

41 A. Haladyj, Luki konstrukcyjne w prawie ochrony srodowiska - wykladnia i stosowanie, Studia
Prawnicze KUL 2018, no. 3, p. 83.
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interpret any missing norms in favour of the party on its basis and within its limits.*?
Thus, Article 7a of the Code of Administrative Procedure would allow the authori-
ty to reconstruct any missing legal norms, and this complex law structure would
comply with both the principle of speed of proceedings (Article 12 of the Code
of Administrative Procedure) and the principle of legalism (Article 6 of the Code of
Administrative Procedure). The last example, representing the legislator’s direct
consent to a bona fide circumvention act, is Part Five of the K.p.c., which allows the
parties, in situations specified thereunder (Article 1157 of the Code of Civil Proce-
dure), to submit the resolution of the case to an alternative non-state court. Of key
significance here is Article 1165 (1) of the Code of Civil Procedure, which states
that the non-state court becomes exclusively competent to adjudicate (resolve) the
dispute by operation of law if the arbitration clause is valid. Under this structure,
the parties are free, within the limits of the Code of Civil Procedure, to shape the
rules of proceedings before the arbitration court (including the arbitrator selection
process, the number of instances, etc.). On the other hand, the state court controls
(in terms of lawfulness) the activity of arbitration courts and the issued decisions.*
The above examples prove that persons can, within the limits of the systemic norms,
add specific norms based on the selected extra-systemic norms in cases where this
is directly authorised by the legislature, with the latter controlling their legality.
A mala fide act of the circumvention of law (de facto compliant, de iure incompati-
ble) — would be a planned act, guided by an unlawful purpose from the very outset
(a priori), and aiming to contradict the system of law.** Given the previous conclu-
sions, the function of this clause should be viewed as limited to controlling the
combined actions performed by legal entities. The institution of circumvention of
the law reflects the legislator’s assurance of, firstly, the effectiveness of the statutory
regulation, and secondly, respect for the legal norms established in the legislation.
Therefore, it provides comprehensive control, which also covers extra-systemic
norms like equity (good of the community). With such a breakdown into good faith
and bad faith circumvention actions, it seems that the situation would be quite sim-
ple. However, in practice, it is difficult to distinguish the point at which a circum-
vention act in good faith turns into one in bad faith; this should be evaluated on

42 Ibidem, p. 84.

43 E.Gapska, Skutecznos¢ zapisu na sqd polubowny zawartego w umowie podwykonawczej wobec inwestora
ponoszgcego odpowiedzialnos¢ solidarng na podstawie art. 647 (1) § 5 k.c., Przeglad Prawa Handlowe-
g0 2017, no. 1, pp. 38-39.

4 M. Gordon, Obejscie prawa czy unikanie opodatkowania? Uwagi terminologiczne, Torunski Rocznik
Podatkowy 2013, p. 175.

196 STUDIA PRAWNICZE KUL 3(95) 2023



The circumventing of the law in public economic law

a case-by-case basis.* Theoretically, this should be evidenced by the doer’s legiti-
mate intention and the purpose of their entire action but due to the legal system’s
complexity and the legislative errors of the legislator in a particular state of affairs,
the doer may ultimately unknowingly act in fraudem legis, even though their ac-
tions had been legitimate at first and they believe they are acting lawfully and in-
tend for their actions to stay that way (contradiction of the intention and the ac-
tion’s implementation). As indicated earlier, the rule of law must take precedence in
such situations and the act must remain lawful throughout its course. Moreover, its
aim must be objective and take into account all legal obstacles to the performance
of the combined act. The person performing such an action is thus burdened with
the risk of potential circumvention.

Conclusion

Summarising the temporal analysis and conclusions, it should be concluded as fol-
lows: the law contains a margin for actions not provided for but also not prohibited
by it. A factual action is not viewed as one carrying inherent legal consequences.
An action may also be evaluated under provisions applicable to another action in
the law: instead of the legal consequences of the factual action, other legal conse-
quences (or consequences of another action) will be imposed in its place. There-
fore, persons are obliged to comply with properly established legal norms. It should
also be assumed that if they perform complex actions in law, they must bear the
risk of their qualification as a circumvention of the law, regardless of whether it was
deliberate or not. Circumvention of the law and control of the integrity of systemic
values should be applied in public economic law based on the general principles of
interpretation of public law. Notably, the legislator does not indicate in public law
the purpose of circumvention of the law as is the case in special regulations, so the
subject’s intention, whether right or wrong, may facilitate the control of circum-
vention of the law. As a rule, the factual action is within the limits of other lawful
action if the intent is rightful and outside the boundaries of the legally permissible,
due to a collision with the prohibiting norm, if it is wrongful. Circumvention, on
the other hand, will primarily be evidenced by the effect of the action (implemen-
tation), i.e. whether or not it violated values crucial to the system. Circumvention

45 A similar view has been expressed in the literature, see: T. Chauvin, T. Stawecki, P. Winczorek,
Wstep..., p. 184.
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of the law in public economic law would typically apply to private-law acts — con-
cerning the norms of public law. Therefore, the circumvention would be evaluated
in accordance with the provisions of the Civil Code supplemented by the norms
of public law - control of a complex nature. Notably, legally permissible circum-
vention of the law would consist in the implementation of the ratio legis of a given
regulation through the use of and subordination to another statutory norm (while
not clashing with values vital to the system).
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npotuaito danbcndikauii Takoi npoaykuii. Cya oUiHMB, AK Li HOPMU BRINBAIOTb Ha O6CAT NMpaB BNACHUKIB TO-
BapHYIX 3HaKiB, AKUMM MAapPKYETbCA NPOAYKLIA, i Ha NpaBa Npasa NiANPUEMLIB, AKI 3aIMalOTbCA NapanesbHo
TopriBneo.

KniouoBi cnoBa: BinbHUIN pyx TOBapiB, iHTENEKTyanbHa BRACHICTb, BUYEpPNaHHA NpaBa JO TOBAPHOrO 3Haky,
napanesbHa ToprisnA nikapcbKrmm 3acobamm
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Theses of the Judgment

1. Article 9 (2) and Article 15 of Regulation (EU) 2017/1001 of the European Par-
liament and of the Council of 14 June 2017 on the European Union trade mark,
and Article 10 (2) and Article 15 of Directive (EU) 2015/2436 of the European
Parliament and of the Council of 16 December 2015 to approximate the laws of the
Member States relating to trade marks, read in conjunction with Articles 34 and
36 TFEU,

must be interpreted as meaning that the proprietor of a trade mark is entitled
to oppose the marketing, by a parallel importer, of a medicinal product repackaged
in new outer packaging to which that trade mark is affixed where the replacement
of the anti-tampering device of the original outer packaging, carried out in accor-
dance with Article 47a (1) of Directive 2001/83/EC of the European Parliament and
of the Council of 6 November 2001 on the Community code relating to medicinal
products for human use, as amended by Directive 2012/26/EU of the European
Parliament and of the Council of 25 October 2012, would leave visible or tangible
traces of that original outer packaging having been opened, provided that:

there is no doubt that those traces of opening are attributable to the repackaging
of that medicinal product by that parallel importer and

those traces do not cause, on the market of the Member State of importation or
on a substantial part of it, such strong resistance from a significant proportion of
consumers to the medicinal products repackaged in that way that it would consti-
tute a barrier to effective access to that market.
2. Directive 2001/83, as amended by Directive 2012/26, and Commission Delegated
Regulation (EU) 2016/161 of 2 October 2015 supplementing Directive 2001/83,

must be interpreted as precluding a Member State from requiring that medicinal
products imported in parallel must, in principle, be repackaged in new packaging
and that recourse may be had to relabelling and to the affixing of new safety features
to the original outer packaging of those medicinal products only on application and
in exceptional circumstances, such as, inter alia, a risk of disruption to the supply of
the medicinal product concerned.
3. Article 9 (2) and Article 15 of Regulation 2017/1001 and Article 10 (2) and Ar-
ticle 15 of Directive 2015/2436, read in conjunction with Articles 34 and 36 TFEU,

must be interpreted as meaning that a Member State rule which requires that
medicinal products imported in parallel must, in principle, be repackaged in new
packaging and that recourse may be had to relabelling and to the affixing of new
safety features to the original outer packaging of those medicinal products only
on application and in exceptional circumstances does not impede the exercise by
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a trade mark proprietor of his or her right to oppose the marketing by a parallel
importer of a medicinal product repackaged in new outer packaging to which that
mark is affixed.
4. Article 9 (2) and Article 15 (2) of Regulation 2017/1001 and Article 10 (2) and
Article 15 (2) of Directive 2015/2436, read in conjunction with Articles 34 and
36 TFEU,

must be interpreted as meaning that the first of the five conditions set out in
paragraph 79 of the judgment of 11 July 1996, Bristol-Myers Squibb and Others
(C-427/93, C-429/93 and C-436/93, ECLI:EU:C:1996:282) - according to which
the proprietor of a trade mark may legitimately oppose the further marketing in
a Member State of a medicinal product bearing that mark and imported from an-
other Member State, where the importer of that medicinal product has repackaged
that product and reaffixed that trade mark to the packaging and where such repack-
aging of that medicinal product in new outer packaging is not objectively necessary
for the purposes of its being marketed in the Member State of importation — must
be satisfied where the trade mark which appeared on the original outer packaging
of the medicinal product concerned has been replaced by a different product name
on the new outer packaging of that medicinal product, provided that the immediate
packaging of that product bears that trade mark and/or that new outer packaging
refers to that mark.
5. Article 9 (2) and Article 15 (2) of Regulation 2017/1001 and Article 10 (2) and
Article 15 (2) of Directive 2015/2436

must be interpreted as meaning that the proprietor of a trade mark may oppose
the marketing in a Member State by a parallel importer of a medicinal product
imported from another Member State which that importer has repackaged in new
outer packaging to which he or she has reaffixed the trade mark of the proprie-
tor specific to that product, but not the other trademarks and/or other distinctive
signs which appeared on the original outer packaging of that medicinal product,
where the presentation of that new outer packaging is in fact liable to damage the
reputation of the trade mark or where that presentation does not enable normally
informed and reasonably attentive consumers, or enables them only with difficulty,
to ascertain whether that medicinal product originates from the proprietor of the
trade mark or an undertaking economically linked to him or her or, on the contra-
ry, originates from a third party, thus adversely affecting the function of indicating
the origin of the mark.

STUDIA PRAWNICZE KUL 3(95) 2023

203



Krzysztof Dobiezyrski

Introduction

Medicinal products are a special type of commodity. The costs of their develop-
ment and marketing borne by their manufacturers are enormous. What is more,
their production entails the risk that they will not bring the desired returns for
manufacturers. Furthermore, public authorities in different countries control their
prices in different ways. Finally, their specificity stems also from the fact that the
use of medicinal products directly affects human health and life. As was correctly
observed by M. Szpunar, Advocate General, “the need for a return on investment,
on the one hand, and the regulatory constraints on prices, on the other hand, lead
manufacturers of medicinal products to set widely differing prices for the same
product, even in highly interconnected markets, as is the case in the Member States
of the European Union. The indicated situation, in turn, results in the profitability
of the practice of purchasing medicinal products on markets with low prices and
reselling them on markets with higher prices”! It is referred to as parallel import
(parallel trade). Defining the said form of trading as parallel import results from the
fact that it takes place parallel to the manufacturers’ distribution channels, while in-
volving the same medicinal products registered in the country of destination.? This
is why entities that are independent of manufacturers take advantage of the practice
described above, which is opposed by manufacturers. Trademark rights constitute
the weapon that the latter can use to fight back. The entity that holds the right of
registration (right of protection) of a trademark may, in fact, oppose the use of that
trademark, including for the marketing of the product in question, by a third party.
At the same time, manufacturers of medicinal products take various measures to
prevent parallel imports.’

One of the risks associated with parallel trade, even if not linked thereto in an
inextricable way, is the risk of introducing falsified medicinal products on the mar-
ket. In particular, there may be a danger of their repackaging, which is often neces-
sary to place such products on the market in Member States other than the one in

1 The opinion of Advocate General M. Szpunar presented on 13 January 2022, C-147/20, C-204/20 and
C-224/20, ECLI:EEU:C:2022:28.

2 M. Krélikowska-Olczak, Import rownolegly produktow leczniczych a zasada swobodnego przeplywu
towaréw, Studia Prawno-Ekonomiczne 2016, vol. 100, pp. 35-36.

3 R. Skubisz, Wyczerpanie prawa ochronnego na znak towarowy, in: System Prawa Prywatnego, vol. 14B.
Prawo wlasnosci przemystowej, ed. R. Skubisz, 2nd ed., Warszawa 2017 [Legalis database], no. 85. As
for parallel import see also T. Sieniow, Rozklad ciezaru dowodu w sprawach importu réwnoleglego,
Europejski Przeglad Sadowy 2006, no. 7, p. 19.
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which they were sold originally.* Another example of interference with the original
packaging on which the trademark has been affixed is placing an additional label
that covers the original packaging, applied by the authorized trademark holder, in
whole or in part.’ The EU legislator has introduced mechanisms to verify the au-
thenticity of medicinal products to counteract the said risks.® Directive 2011/62
(Falsified Medicines Directive, FMD)’ thus inserted into Article 54 of Directive
2001/83 the point (o) pursuant to which the outer packaging or, where there is no
outer packaging, the immediate packaging of medicinal products other than radio-
pharmaceuticals referred to in Article 54a (1) of that directive must be equipped
with safety features enabling wholesale distributors and persons authorised or en-
titled to supply medicinal products to the public to verify the authenticity of the
medicinal product concerned, to identify individual packs and to verify whether
the outer packaging of that medicinal product has been tampered with. Pursuant
to Article 54a (2) of Directive 2001/83, Delegated Regulation 2016/161° establishes
the detailed rules for those safety features. Recital 1 of that delegated regulation
identifies two types of safety features, namely (i) a unique identifier and (ii) an
anti-tampering device. An anti-tampering device is defined in Article 3 (2) of that
delegated regulation as the safety feature allowing the verification of whether the
packaging of a medicinal product has been tampered with.

On the said background, the Court of Justice of the European Union rendered
a series of judgments on the interpretation of the rules on falsified medicinal prod-
ucts. The main judgment, that takes into account the complexity and multiplicity of

4 The opinion of Advocate General M. Szpunar presented on 13 January 2022, cases C-147/20, C-204/20
and C-224/20, ECLL:EU:C:2022:28, Section 10. Simultaneously, on the same day, the Court rendered
in particular judgments in the cases C-147/20 and C-204/20. Due to the vastness of the subject matter,
these are only hinted at.

5 K. Szczepanowska-Koztowska, Import rownolegly produktéw leczniczych oznaczonych znakiem towa-
rowym, Przeglad Prawa Handlowego 2007, no. 12, p. 12.

6 See inter alia Articles 54, 54 (a), 57, 59, 60 of Directive 2001/83; Articles 3 (2), 10, 16 (1), 24, 25, 30 of
Delegated Regulation 2016/161.

7 The Falsified Medicines Directive was published on 1 July 2011, and applies since 2 January 2013.

8 This regulation details the characteristics of the safety features, as well as how medicine authenticity
should be verified and by whom. It has been in force since 9 February 2019. The EU system aims to
facilitate the verification of the authenticity of medicinal products directly with the manufacturers at
any stage of the distribution chain and at any point within the internal market of the European Union,
until the medicinal product is delivered to patients. The provisions stipulate that once the medicine
is delivered, usually to the patient, the unique identifier will be withdrawn from the database system,
so that no other package with the same unique identifier can be ‘positively verified, cf. I. Kalinowska-
-Maksim, Fatszowanie produktéw leczniczych. Zagadnienia prawne i kryminologiczne, Warszawa
2020, p. 49.
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issues involved, is the said case C-224/20.° On the basis of the relevant statement of
the Advocate General, the fundamental legal issue addressed in these cases involves
the consideration of whether the requirements in question, intended to counter-
act the falsification of medicinal products, change the status quo with respect to
the rights of parallel traders of medicinal products as well as the rights of their
manufacturers as proprietors of the trademarks under which the said products are
marketed."’

The commented judgment is also relevant to the Polish pharmaceutical market,
where the share of parallel traders is significant. The aim of the present gloss is to
examine the extent to which the aforementioned FMD regulation [Falsified Med-
icines Directive] affects the issue of parallel trade and entrepreneurs’ entitlements.

1. De facto and de jure situation

The commented judgment has been rendered on the request made in the context of
seven sets of proceedings between (i) manufacturers of medicinal products — pro-
prietors of trademarks under which the medicinal products they produce are sold,
and (ii) parallel importers of pharmaceutical products, concerning the importation
into Denmark of medicinal products placed on the market in other Member States
by those manufacturers. Once they are placed on the market in Denmark, those
medicinal products are repackaged in new outer packaging. Parallel importers pur-
chase medicinal products in EU countries offering lower prices and sell them in EU
countries where the prices are higher. To do this, the parallel traders must change
the directions for use and the drug packages in each case to be in the language of
the country of destination. In some of the disputes in the main proceedings, the
trademarks of those manufacturers are affixed to the new outer packaging, where-
as, in other disputes, these trademarks are replaced by new product names. In the
latter case, the new outer packaging indicates that the medicinal product it con-
tains corresponds to the medicinal product marketed by the proprietor under his or
her trademark and that the blister packs inside that new outer packaging bear that
mark. The new package leaflet accompanying the medicinal product in question
also indicates that the product corresponds to that sold by the proprietor under his
or her trademark. The companies which manufacture the original medicinal prod-

9 Judgments on similar legal issues were passed in the cases of C-253/20 and C-254/20.
10 The opinion of Advocate General M. Szpunar presented on 13 January 2022 item 11.
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ucts claim that, in circumstances such as those covered by the disputes in the main
proceedings, trademark law confers on them the right to oppose the repackaging of
the medicinal products in question in the new outer packaging. The companies that
import medicinal products into Denmark contend that repackaging is necessary
and therefore lawful.

Given the above-mentioned circumstances, the Landgericht Hamburg (Ham-
burg Regional Court) addressed the Court with questions that could be summa-
rised as follows: (1) Do the new rules counteracting the falsification of medicinal
products introduced by the FMD and Delegated Regulation 2016/161 oblige par-
allel traders to give preference to the repackaging of parallel imported medicinal
products into new packaging over the use of original packaging with new labels af-
fixed to it? (2) Do, and if so, to what extent, the new rules in question alter the scope
of the right of proprietors of trademarks related to medicinal products to counter-
act the repackaging of parallel traded medicinal products into new packaging vis-
-a-vis the legal situation resulting from the present case-law of the Court of Justice?
(3) Are the Member States’ authorities entitled to lay down stricter rules concern-
ing the manner in which parallel traded medicinal products are repackaged and, if
so, what are the consequences thereof for the rights of the manufacturers of these
medicinal products? 4) To what extent does the proprietor of a trademark relating
to a parallel traded medicinal product have the right to counteract the repackaging
of the medicinal product in question where the parallel trader does not reproduce,
or only partially reproduces the trademarks used by the owner in respect of the said
medicinal product."

Parallel traders argue that, due to the new regulations of Directive 2011/62 and
Delegated Regulation 2016/161, repackaging into new packaging is now the rule,
and resealing of the original packaging is only allowed as an exception. In con-
trast, trademark owners of medicinal products maintained that the new legislation
did not fundamentally change the existing rules. According to these entrepreneurs,
both the re-use of the original packaging and repackaging into new packaging are
in principle permissible, and the regulations for medicinal products do not provide
for the priority of one or the other method."

11 The opinion of Advocate General M. Szpunar presented on 13 January 2022, Section 52. For the
formulation of the questions at issue, see Section 42 of the judgment under review C-224/20,
ECLLI:EU:C:2022:893.

12 The opinion of Advocate General M. Szpunar presented on 13 January 2022, Section 57. According to
Article 47a (1) of Directive 2001/83: The safety features referred to in point (o) of Article 54 shall not
be removed or covered, either fully or partially, unless the following conditions are fulfilled:
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2. Comments

The view that dominates in the literature is that the judgment in Bristol Myers
Squibb, BMS, is of fundamental importance for the repackaging of medicinal prod-
ucts.” This judgment included five conditions to be fulfilled by an entity repack-
aging a medicinal product to be able to invoke exhaustion of the trademark right
against the proprietor." They are called BMS conditions.”” Other judgments of the
Court of Justice of the European Union [CJEU] also addressed the problem of legal
issues related to the exhaustion of the right to register a mark. The literature points
out that even the judgment in Boehringer Ingelheim and Others C-348/04 case'®
seemed to rule out further discussion on the premises of admissibility of repackag-
ing."” Furthermore, it was pointed out in the doctrine that the CJEU rulings showed
that “only a change in the condition of the goods that adversely affects the consum-
er’s perception of the product can threaten trademark infringement. If the change
is not perceptible by the consumer or is neutral to his/her perception, it should not

(a) The manufacturing authorisation holder verifies, prior to partly or fully removing or covering
those safety features, that the medicinal product concerned is authentic and that it has not been
tampered with;
(b) The manufacturing authorisation holder complies with point (o) of Article 54 by replacing
those safety features with safety features which are equivalent as regards the possibility to verify the
authenticity, identification and to provide evidence of tampering of the medicinal product. Such
replacement shall be conducted without opening the immediate packaging as defined in point 23 of
Article 1. Safety features shall be considered equivalent if they: (i) comply with the requirements set
out in the delegated acts adopted pursuant to Article 54a (2); and (ii) are equally effective in enabling
the verification of authenticity and identification of medicinal products and in providing evidence of
tampering with medicinal products;
(c) the replacement of the safety features is conducted in accordance with applicable good
manufacturing practice for medicinal products; and
(d) the replacement of the safety features is subject to supervision by the competent authority.

13 Judgment of the Court of 11 July 1996, Bristol-Myers Squibb and Others, C-427/93, C-429/93 and
C-436/93, ECLILEEU:C:1996:282.

14 E. Traple, Import rownolegly a wyczerpanie prawa z patentu i prawa ochronnego na znak towarowy, in:
Prawo farmaceutyczne, eds. E. Traple, M. Krekora, M. Swierczyr'lski, Warszawa 2020, p. 661.

15 R. Skubisz, in: System Prawa Prywatnego, vol. 14B, p. 1085.

16 Judgmentof Courtof26 April2007, Boehringer Ingelheim and Others, C-348/04, ECLL:EU:C:2007:249.

17° Read more widely on the topic: K. Szczepanowska-Kozlowska, Ewolucja koncepcji wyczerpania prawa
ochronnego na znak towarowy w orzecznictwie Trybunatu Sprawiedliwosci, Glosa 2014, no. 1, pp. 65—
68. To learn more about the evolution of the CJEU’s views on repackaging, see also: W. Olszewski, Ewo-
lucja zasad przepakowania produktu leczniczego w ramach importu réwnolegtego. Glosa do wyroku
Trybunatu Sprawiedliwosci z 28.07.2011 r. w sprawach polgczonych: C-400/09 i C-207/10 ,Orifarm
i inni”, Europejski Przeglad Sadowy 2015, no. 1, pp. 46-48.
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create a premise for the trademark holder to use his/her rights”® Tampering with
the packaging of a medicinal product may take various forms." In parallel imports
of medicinal products, the rule is to tamper with the packaging in which the prod-
uct was originally placed on the market by the right holder, and this is due to the
need to comply with standards arising from legislation in force in the importing
country, not yet standardised in the Member States.”

As far as more recent rulings are concerned, it is also important to recall the
judgment of the Court in the C-642/16, Junek Europ-Vertrieb case.”! It concerned
parallel imports of medical products and tampering with the outer packaging,
consisting of affixing a small information sticker that did not cover or contain the
trademark. The Court ruled that this form of tampering with packaging is not re-
packaging within the meaning of the earlier case law developed in relation to med-
icines and does not require compliance with the requirements set out in the earlier
judgments, including, in particular, the notification of the trademark proprietor.*

Then, usually parallel traders typically had to add labels to the existing packag-
ing (relabelling) and could only introduce replacement packaging (reboxing) where
that was necessary, for instance due to different pack sizes or “such strong resistance
from a significant proportion of consumers to relabelled pharmaceutical products

that there must be held to be a hindrance to effective market access.”?

18 M. Kondrat, Przepakowanie lekéw w imporcie rownoleglym, in: 100 lat ochrony wlasnosci przemystowej
w Polsce. Ksigga jubileuszowa Urzedu Patentowego Rzeczypospolitej Polskiej, ed. A. Adamczak, Warsza-
wa 2018, p. 471.

19 In the practice of marketing medicinal products, it is becoming increasingly common for importers
to place their own trademarks on the packaging alongside the manufacturer’s trademark, which is
seen as an attempt to promote the parallel importer or to highlight the name of the medicinal product
from the country of destination, if this name is different from the name of the product used in the
country from which the product is exported. This is known as co-branding. There is also the practice
of removing the trademark that is used in the country of origin of the medicinal product from the
packaging and replacing it with the trademark from the country of destination. This in turn is called
re-branding. A third method is to remove the trademark from the packaging and replace it with
a trademark from the country of origin (de-branding). R. Stankiewicz, Reguty importu rownolegltego
ustalone w orzecznictwie unijnym, in: Instytucje rynku farmaceutycznego, ed. R. Stankiewicz, Warszawa
2016, p. 335. Also in this matter see J. Chlebny, Dopuszczalnos¢ usuwania cudzego znaku towarowego
na gruncie prawa znakéw towarowych (czesé 1), Przeglad Prawa Handlowego 2020, no. 1, p. 39.

20 R. Skubisz, Import réwnolegly produktow leczniczych. Glosa do wyroku ETS z 26.04.2007 r. (C-348/04),
Europejski Przeglad Sadowy 2007, no. 7, p. 48.

21 Judgment of the Court of 17 May 2018, Junek Europ-Vertrieb, C-642/16, ECLL.EU:C:2018:322.

22 Read more widely on the topic: M. Kondrat, in: Prawo wlasnosci przemystowej. Komentarz, ed.
M. Kondrat, Warszawa 2021 [LEX database], Commentary on Article 155.

23 Judgment of 23 April 2002, Merck, Sharp & Dohme v. Paranova, C-443/99, ECLI:EU:C:2002:245,
§31.
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The first thesis of the commented judgment of the Court concerns the interpre-
tation of Article 9 (2) and Article 15 of Regulation (EU) 2017/1001 and Article 10
(2) and Article 15 of Directive (EU) 2015/2436,* read in conjunction with Arti-
cles 34 and 36 TFEU. The Court indicated that these provisions must be interpreted
as meaning that the proprietor of a trademark is entitled to oppose the marketing,
by a parallel importer, of a medicinal product repackaged in new outer packaging to
which that trademark is affixed where the replacement of the anti-tampering device
of the original outer packaging, carried out in accordance with Article 47a (1) of
Directive 2001/83/EC, would leave visible or tangible traces of that original outer
packaging having been opened, provided that: (I) there is no doubt that those trac-
es of opening are attributable to the repackaging of that medicinal product by that
parallel importer and (ii) those traces do not cause, on the market of the Member
State of importation or on a substantial part of it, such strong resistance from a sig-
nificant proportion of consumers to the medicinal products repackaged in that way
that it would constitute a barrier to effective access to that market. In reaching its
decision in this regard, the Court referred to its previous judgments that formu-
lated the conditions under which a trademark holder is entitled to counteract the
repackaging of a product, including the BMS judgment.” First, the Court indicat-
ed that repackaging into new packaging must be regarded as objectively necessary
where the anti-tampering device with which the outer packaging of the medicinal
product concerned is equipped cannot objectively be replaced by an equivalent de-
vice, within the meaning of Article 47a (1) (b) of Directive 2001/83, however, the
presence of traces of opening is, in itself, insufficient to support the inference that
the condition of equivalence has not been satisfied. On the other hand, according
to the Court, a parallel importer cannot rely on a general presumption of consum-
er resistance to relabelled medicinal products whose anti-tampering devices have
been replaced. Then, the possible existence of such resistance and its extent must be
assessed in concreto, taking into account, in particular, the circumstances prevail-
ing in the Member State of importation at the time at which the medicinal product

24 The transposition of the rule expressed in the provision of Article 15 of Directive 2015/2436 is the
provision of Article 155 of the Act of 30 June 2000 - Industrial Property Law. The provision of the
Directive constitutes, in turn, a normative sanctioning of the concept of exhaustion developed ear-
lier in the jurisprudence of the CJ against the background of Articles 34 and 36 of the Treaty on the
Functioning of the European Union (ex Articles 28 and 30 of the Treaty Establishing the European
Community) relating to the free movement of goods within the internal market. Cf. more widely:
M. Bohaczewski, in: K. Osajda, Komentarze Prawa Przemystowego, vol. 8B. Prawo wlasnosci przemy-
stowej. Komentarz, ed. L. Zelechowski, 2nd ed., Warszawa 2022 [Legalis database], Commentary on
Article 155.

25 (C-224/20, § 52-57.
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concerned was marketed, and of the fact that traces of opening are visible or, on the
contrary, can be detected only after a thorough verification by wholesalers or per-
sons authorised or entitled to supply medicinal products to the public pursuant to
their verification obligations under Articles 10, 24 and 30 of Delegated Regulation
2016/161. The Court in this case resisted the automatic presumption that recip-
ients of medicinal products would refrain from purchasing relabelled medicinal
products whose anti-tampering devices have been replaced. The circumstances of
a particular case must be examined on a case-by-case basis by the national court.
Also, the Court clearly indicated that provisions of the Directive 2001/83 and
Delegated Regulation 2016/161 preclude a Member State from requiring that me-
dicinal products imported in parallel trade must, in principle, be repackaged in new
packaging and that recourse may be had to relabelling and to the affixing of new
safety features to the original outer packaging of those medicinal products only on
application and in exceptional circumstances, such as, inter alia, a risk of disrup-
tion to the supply of the medicinal product concerned. Such finding of the Court
has been issued as a reaction to the actions of the Danish Medicines Agency. This
Agency considered that it is a general rule that parallel importers must repackage
the products in new packaging according to the new rules of the regulation. Ac-
cording to this Agency, that also follows from the purpose of the new rules of the
regulation, including the requirement for an anti-tampering device to be designed
in such a way that any opening of, or tampering with, the package can be identified.
Parallel importers who opened the packaging of medicinal products and broke the
anti-tampering device for the purpose of placing a Danish package leaflet etc. in
the packaging must therefore, in accordance with the new rules of the regulation,
repackage the products in new packaging and attach a new unique identifier and
anti-tampering device on the packaging, as well as upload information etc. Such in-
terpretation provided by this Agency has been questioned by the Court. The Court
has pointed out, inter alia, that a systemic interpretation of Article 47a of Directive
2001/83, read in the light of the objectives of that directive and of Directive 2011/62,
that this article brings about exhaustive harmonisation as regards the conditions
under which safety features may be replaced. Then, the Member States cannot cre-
ate further conditions, as it can impede the marketing of medicinal products. As
has been highlighted by the Advocate General, pursuant to the provision of Article
47a (1) (d) of Directive 2001/83, the substitution of the safeguards referred to in
Article 54 (o) of that Directive is subject to supervision by a competent authority. It
is obvious that the competent authority of the Member State may issue guidelines
informing on the conditions and modalities thereof under the said supervision.
However, the indicated guidelines may not amend the existing provisions of EU
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law. In its judgment concerning the matter, the Court adopted the interpretation
developed by the Advocate General. The interpretation in question seems to be
correct and based on both the wording and the purpose of the relevant provisions.
It will furthermore provide a clear guideline for action with regard to the EU’s na-
tional regulatory authorities in terms of establishing regulation modelled on the
one submitted by the Danish regulatory authority in the case in question.

In the commented judgment, the Court also addressed the scope of the trade-
mark proprietor’s right relating to a medicinal product engaged in parallel trade.
The Court has analysed the case, where the trademark which appears on the origi-
nal outer packaging of a medicinal product is replaced by a different product name
on the new outer packaging of that medicinal product, the parallel importer uses
in the course of trade a sign identical with that mark, within the meaning of Arti-
cle 9 (2) (a) of Regulation 2017/1001 and Article 10 (2) (a) of Directive 2015/2436,
in relation to the imported medicinal products which he or she wishes to place on
the market of a Member State. The Court emphasised that the repackaging of those
medicinal products in new outer packaging is liable to affect the functions of the
trademark and, therefore, the proprietor may have a legitimate interest in opposing
it. The Court stressed that that new outer packaging or label must not be defective,
of poor quality, or untidy.* Moreover, a repackaged pharmaceutical product could
be presented inappropriately and, therefore, damage the trademark’s reputation in
particular where the packaging or label, while not being defective, of poor quality
or untidy, is such as to affect the trademark’s value by detracting from the image of
reliability and quality attaching to such a product and the confidence it is capable
of inspiring in the public concerned.” The Court remarked that, according to the
that rule, a presentation of a product which does not enable normally informed
and reasonably attentive consumers, or enables them only with difficulty, to as-
certain whether the product originates from the proprietor of the trademark or
an undertaking economically linked to him or her or, on the contrary, originates
from a third party, adversely affects the function of indicating the origin of the
mark.” The labelling on the packaging may include the name of the parallel trader’s
company. In such a situation, consumers, who may not be aware of the existence
of parallel trade, may even think that this manufacturer is a parallel trader. This is
why reaffixing the proprietor’s trademark specific to a medicinal product to the new
outer packaging of that product, without reproducing on that packaging the other

26 See Judgment of the Court of 26 April 2007, Boehringer Ingelheim and Others, § 40 and 43.
27 Ibidem.
28 Judgment of the Court of 8 July 2010, Portakabin, C-558/08, ECLI:EU:C:2010:416, § 34.
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trademarks and/or the other distinctive signs which appeared on the original pack-
aging of that medicinal product, adversely affects the function of indicating the or-
igin of the mark. The Court’s jurisprudence to date has indicated that a trademark
holder may counteract the repackaging of products if this is likely to damage the
reputation of the trademark placed on that product. What is new is the highlighting
that — as far as the repackaging of medicinal products is concerned - the key func-
tions of a trademark include, particularly, the essential function of indicating the
product’s origin. However, these functions are not limited to the essential function
of the mark, which is to guarantee to consumers the origin of the product or ser-
vice, but they also cover the other functions of the mark, such as, in particular, that
of guaranteeing the quality of the product or service, or those of communication,
investment or advertising.*’

Conclusions

The reasons that countries or regions allow or prevent parallel importing are not
exclusively a matter of legal rules. Rather, there are economic considerations that
determine and shape the legal rules.” The issues that are the subject of the judg-
ment are related to the functions of trademarks. In the course of the evolution of
trademark law, there has been a shift away from the close connection of a trade-
mark with an enterprise towards the distinctive function of the mark.*! K. Szcze-
panowska-Kozlowska indicates that a trademark is a symbol of a product.’> The
importance of this function is also recalled in the commented judgment. This
means that the repackaging of medicinal products in new outer packaging is liable
to affect the functions of the trademark and, therefore, the proprietor may have
a legitimate interest in opposing it. Indeed, it appears that the Court has accepted
the approach taken by the manufacturers of original medicinal products. It should
be remembered that they invest heavily in the development and implementation

29 See Judgment of the Court of 25 July 2018, Mitsubishi Shoji Kaisha and Mitsubishi Caterpillar Forklift
Europe, C-129/17, ECLI:EU:C:2018:594, § 34 and the case-law cited.

30 S. Frankel, The Dynamic and Unsettled Evolution of Parallel Importing, Zeszyty Naukowe Uniwersyte-
tu Jagiellonskiego. Prace z Prawa Wlasnosci Intelektualnej 2017, no. 3, p. 29.

31 See further: L. Zelechowski, Funkcje znaku towarowego a naruszenie prawa ochronnego na znak towa-
rowy (cz. I), Przeglad Prawa Handlowego 2015, no. 5, pp. 5-6; R. Skubisz, Znaki towarowe - ewolucja
przedmiotu ochrony prawnej, Przeglad Prawa Handlowego 2008, no. 12, p. 17.

32 K. Szczepanowska-Koztowska, Wyczerpanie praw wlasnosci przemystowej. Patent i prawo ochronne na
znak towarowy, Warszawa 2003, p. 69.

STUDIA PRAWNICZE KUL 3(95) 2023

213



Krzysztof Dobiezyrski

214

of new medicinal products. It is also the matter of public interest to protect the in-
terests of these manufacturers because it can encourage them to invest in creating
new products.

Also, the Court agreed with the Advocate General that a parallel importer can-
not rely on a general presumption of consumer resistance to relabelled medicinal
products whose anti-tampering devices have been replaced. I also agree with this
statement. Although the requirements of the Medicines Directive and the FMD
mean that the parallel importers of pharmaceutical products will have to open
the original outer packaging of the products, which may leave visible traces of the
packaging being opened, this does not automatically mean that an equivalent anti-
-tampering device cannot be applied by the parallel importer. Also, if it was objec-
tively possible to relabel the product, rather than repackage it, and still be compliant
with the Medicines Directive and the FMD, then the proprietor would be entitled
to enforce their rights against the repackaging. Then, the importers of pharmaceu-
tical products wouldn't be able to treat the provisions of the FMD as an automatic
right to repackage. They will need to provide specific reasons why it is necessary to
repackage the product, and why they could not simply replace the security features
of the packaging with new security features of equivalent effect.

The crucial thing is to balance, on the one hand, the basic function of the trade-
mark and, on the other hand, maintain effective access to the market of the im-
porting Member State. However, the arguments regarding the effectiveness of the
fight against the counterfeiting of medicinal products, which provided the basis for
adopting new regulations of the FMD, cannot be regarded as a sufficient argument
to limit the rights of holders. Taking the above-mentioned into account, even if
complying with the directives will leave visible traces that the packaging had been
opened, this does not necessarily mean that the importers’ access to the market will
be hindered.

The judgment under review is largely based on previous case law of the Court.
It is not out of the ordinary. With that in mind, the view has so far been advanced
in the doctrine that the Court has focused excessively on the problem of ensur-
ing maximum facilitation of the free movement of goods. This has weakened the
trademark protection.” This time, the Court tended to favour the arguments of the
original medicine manufacturers.

It should be stressed that, despite the efforts made at EU level to harmonise the
safety features for medicinal products as much as possible, the question whether

33 M. Roszak, Handel réwnolegly produktami leczniczymi w prawie unijnym. Granice swobody przeptywu
towaréw na rynku farmaceutycznym, Warszawa 2014, p. 210.
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traces left by the original safety seal can provoke a strong reaction from consumers.
It also should be emphasised that, according to the Court, any national legislation
imposing full repackaging cannot curtail a trademark owner’s rights. It is also an
important indication for Polish lawmakers. Besides, the commented judgment will
be also important in respect to the application of Article 155 of Act of 30 June
2000 - Industrial Property Law.*

The commented judgment still leaves the assessment in this matter for the na-
tional courts. It means a certain degree of uncertainty for parallel traders. As a re-
sult, regardless of whether there are anti-tampering device traces, parallel importers
still need to prove in a concrete manner that it is objectively necessary to rebox
before being allowed to do so. The fact that the opening of the original packaging
and the replacing of the original anti-tampered device leaves visible or tangible
traces does not amount to objective necessity to re-box the product. Although we
can probably expect further judgments of the Court making the rules set out by this
judgment more specific, the commented judgment is a sensible interpretation of
the provisions of the directives, which protects the rights of manufacturers of orig-
inal products, without unduly restricting the principle of free movement of goods.

Translated by Monika Zielitiska
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Summary: The ECHR statement that the domestic courts did not assess whether the applicant’s statements
had been capable of arousing legitimate indignation or whether they were of a nature to incite to hatred or
otherwise disturb religious peace and tolerance in Poland is of key importance considering the judgment
under review. ECHR rightly ruled that a religious group must tolerate the denial by others of their religious be-
liefs and even the propagation by others of doctrines hostile to their faith, as long as the statements in question
do not incite to hatred or religious intolerance. In the absence of a legal definition, it is difficult to assess the
social harmfulness of an act. The Court has recognised the issue that has existed for years in Polish criminal law -
that the protection of religious feelings is ineffective and inadequate to the degree of the insulting nature of the
criminal act. Poland violated Article 10 of the Convention, as the national courts failed to make a fair assessment
of the social harmfulness of the act.

Key words: blasphemy, religious feelings, freedom of speech, religious freedom, freedom of expression

Streszczenie: Ocena dokonana przez ETPC, w mysl ktérej sady krajowe nie ocenity, czy wypowiedzi skarzacej
mogty wzbudzi¢ uzasadnione oburzenie lub czy miaty one charakter podzegania do nienawisci albo w inny
sposob zaktdcania pokoju i tolerancji religijnej w Polsce, ma kluczowe znaczenie w kontekscie glosowanego
wyroku. ETPC stusznie orzekt, ze grupa religijna musi tolerowac zaprzeczanie przez innych jej przekonaniom
religijnym, a nawet propagowanie przez innych doktryn wrogich ich wierze, o ile kwestionowane wypowiedzi
nie nawotujg do nienawisci lub nietolerancji religijnej. Wobec braku definicji prawnej trudno oceni¢ spotecz-
na szkodliwos$¢ czynu. Trybunat stwierdzit, ze ochrona uczu¢ religijnych jest nieskuteczna i nieadekwatna do
stopnia zniewagi czynu zabronionego, tym samym uznat istniejacy od lat w polskim prawie karnym problem
ze stopniowaniem spotecznej szkodliwosci czynu. Polska naruszyta art. 10 Konwencji, gdyz sady krajowe nie
dokonaty rzetelnej oceny spotecznej szkodliwosci czynu.

Stowa kluczowe: bluznierstwo, uczucia religijne, wolnos¢ stowa, wolnos¢ religijna

Pestome: OueHka EBponeiickym cygom no npasam yenoseka (ECIMY) Toro, Uto HaLMoHabHble Cyfibl He OLeHu-
1A, MOTJIV N BbICKa3bIBaHVIs 3asiBUTENS BbI3BaTb 0OOCHOBAHHOE HEroAOBaHMe, HOCWUMW N OHY XapaKTep Moa-
CTpeKaTenbCTBa K HEHaBUCTU WM MHBIM 06pa3oM HapyLlany M1Up 1 PENrMo3Hyto TONepaHTHOCTb B Monblue,
MMeeT pellatollee 3HaUeHNe B KOHTEKCTE paccMaTprBaeMoro noctaHosnexms. ECMY cnpaseanmeBo noctaHo-
BWJI, YTO PENMUTrMO3HaA rpynmna AomkHa TePNUMO OTHOCUTBLCA K OTPULIAHUIO APYTMI IMLAMU €€ PENTMO3HbIX

ISSN: 1897-7146; elSSN: 2719-4264; m
https://doi.org/10.31743/5p.16499 217



Michat Zawislak

218

ybexaeHuin 1 faxke K pacnpocTpaHeHUo ApYruMy NLammn JOKTPUH, BpaxAebHbIX ee Bepe, eciv ocrnapviBae-
Mble BblCKa3blBaHUA He BO36YXK/aloT HEHaBWCTb UM PENIMTNO3HYIO HETONEePaHTHOCTb. B cuny otcyTcTBumA opu-
LMYECKOro onpefeneHs, TPYAHO OLEHNTb O6LLECTBEHHYIO OMacHOCTb AeAHnA. Cyf NpuLwwen K BbIBOAY, YTO 3a-
LLMTa PEUrMO3HbIX UyBCTB HedhdEKTVIBHA U HealeKBaTHa CTeneHn OCKOPOeHNA 3anpeLLeHHOro JeaHUs, TeM
caMbIM MPU3HaB CYLLECTBYIOLLYIO B TeYEHMEe MHOTMX NIeT B MOJIbCKOM YTrOJIOBHOM NpaBse npobniemy ¢ rpapaumet
006LeCTBEHHO OMacHOCTU AesHuA. [Nonblua HapyLlurna cTaTbio 10 KOHBEHL MM, MOCKONbKY HaLMOHanbHble CyAbl
He CMOTTIV AaTb CNPaBeAIMBYIO OLIEHKY O6LLEeCTBEHHO ONMacHOCTY AAHUA.

KnioueBbie cnosa: 6OFOXyJ1bCTBO, PennrnosHble 4yBCTBa, cBobopa cnoBa, coboga BepowuncnoseaHnAa

Pestome: Ouinka €CIJ1, 3rigHO AKOI HaUiOHanNbHI CyAn He OUIHWMAW, Y/ MOMMN 3aABW 3aABHMKA BUKAMKATW
06rpyHTOBaHe 06ypeHHs abo Uv Manv BOHU XapakTep NigbypioBaHHA A0 HEHABWCTi UM IHLIMM YMHOM NOpPYLLYyBa-
NN MUP | penirinHy TepnumicTb y MNonbli, Ma€ BUpillanbHe 3HaYeHHA B KOHTEKCTI PilleHHS, Lo NepernafaeTbCa.
€CINJ1 cnpaBefnBO NOCTAHOBUB, WO pesiriviHa rpyna NoBMHHA TEPNMO CTaBUTUCA A0 3anepeyeHHs iHWUMn
il penirinHnx nepeKkoHaHb i HaBiTb [0 NOLIMPEHHA HWNMN AOKTPUH, BOPOXKMX iXHIN Bipi, AKLIO OCKapKyBaHi
BUC/IOBJIIOBAHHA He PO3MasioloTb pPenirifiHy HeHaBMCTb abo Gpak ToNepaHTHOCTI. 3a BiACYTHOCTI NerasibHOro
BU3HAYEHHSA BaXKKO OLIHUTY CYCinbHY WKoAy AiAHHA. Cya BU3HAB, WO 3aXUCT PenirinHUX NMouyTTiB € HeepeKTnB-
HVM i HeafleKBaTHUM CTYMeHI0 NPaBOMNOpPYLLEHHA 3a60POHEHOIO [ifAHHA, TM CaMUM BU3HaBLLK Npobnemy, Aka
pOKamu icCHyBana B MOSIbCbKOMY KpUMiHanbHOMY Npasi 3 rpagali€to CycninbHOI WKIANMBOCTI AiAHHA. Monblya
nopywwna ctatTio 10 KoHBeHLji, OCKiNbKM HaLioHanbHi Cyan He fanu cnpaseanneoil OLiHKM CYCninbHOT WKigau-
BOCTI AiAAHHA.

KniouoBi cnoBa: 60roxynbCcTBO, peniriiiHi noyyTTs, cBoboga CloBa, peniriiHa csoboga

The Court reiterates that a religious group must tolerate the denial by others of
their religious beliefs and even the propagation by others of doctrines hostile to
their faith, as long as the statements at issue do not incite to hatred or religious
intolerance (§ 57).

In particular, the domestic courts did not assess whether the applicant’s state-
ments had been capable of arousing justified indignation or whether they were of
a nature to incite to hatred or otherwise disturb religious peace and tolerance in
Poland (§ 60).

Introduction

This gloss is of an approving nature and will analyse the judgment of the European
Court of Human Rights (hereinafter: the Court) of 15 September 2022 (case of
Rabczewska v. Poland, application no. 257/13).! The following part of the judgment
under review will answer the question of whether the judgment implies the need to
decriminalise the offence of insulting religious feelings.

1 https://hudoc.echr.coe.int/fre#{%22languageisocode%22:[%22ENG%22],%22ap-
pno%22:[%228257/13%22],%22documentcollectionid2%22:[%22CHAMBER%22],%22item-
id%22:[%22001-219102%22]} [access: 10.07.2023].
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1. Circumstances of the case

It was clear from the factual findings of the first-instance (Regional Court for Warsaw-
-Mokotow) and second-instance court (District Court in Warsaw that the defen-
dant (Dorota Rabczewska), through her public utterance, referred in a demeaning
and insulting manner to objects of religious reverence - the figures considered to
be the authors of the Holy Scriptures, and indirectly also to the content of the Book.
By her unambiguously insulting statement concerning the authors of Scripture, the
defendant also indirectly insulted the Book itself (in an immaterial sense), which is
an object of the highest reverence not only in the Christian religions, but - as far as
the Old Testament is concerned - also in Judaism. The defendant, through her con-
troversial words, intended to hurt the religious feelings of others. The District Court
held that the characterisation of biblical content as the fruit of the drug- and alco-
hol-induced state its creators were in — which is indisputably evident from the content
of the interview — could not be regarded as an appropriate and acceptable criticism
of the object of religious reverence, a presentation of one’s own views, or a joke. The
defendant committed this act with direct intent; she was fully aware of her criminal
activity. Despite assurances that she did not intend to offend anyone, the defendant
believes that such a context and manner of expression is within the scope of freedom
of speech, it is an expression of her sincerity and she will act similarly in the future. As
a mitigating circumstance, the Court considered the defendant’s prior clean criminal
record, the fact that she had reconciled with the victim, and that she had expressed
remorse. An appeal against the above ruling was lodged by the defendant’s attorney.
In considering the above appeal, the District Court had no doubt that the defendant’s
conduct was of an offensive, taunting nature and fulfilled all the elements of an of-
fence under Article 196 of the Criminal Code. The Regional Court only changed the
date on which the criminal act was committed, establishing that the offence against
religious feelings occurred on 24 July 2009.

Dorota Rabczewska by virtue of the rulings by the District Court in Warsaw of
16 January 2012 (IIT K 416/10) and by the Regional Court in Warsaw of 18 June 2012
(X Ka 496/12), was legally found guilty of committing the offence charged in the
indictment under Article 196 of the Criminal Code, i.e. that in an interview with the
online edition of Dziennik.pl she publicly insulted the religious feelings of Ryszard
N. and Stanistaw K. by insulting the object of religious worship in the persons of the
authors of the Holy Bible. The defendant was fined a total of PLN 5000 (€ 1000).

Dorota Rabczewska then filed a constitutional complaint requesting that the
Constitutional Court declare Article 196 of the Criminal Code as unconstitutional
as it prevents the free expression of views on objects of religious worship; it restricts
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this right in a disproportionate manner; it does not protect persons who do not
profess a religion; and it does not meet the requirements of the specificity of law.
The representatives of the Prosecutor General and the Sejm (Lower Chamber of the
Parliament) moved to consider the provision of Article 196 of the Criminal Code
as compliant with the Constitution.

The Constitutional Tribunal, in its judgment of 6 October 2015 (SK 54/13), stat-
ed that Article 196 of the Criminal Code, in so far as it criminalises insulting the
religious feelings of others by publicly insulting an object of religious worship, pun-
ishable by a fine: is consistent with Article 42 item 1 in connection with Article 2
of the Constitution of the Republic of Poland; it is not incompatible with Article 53
item 1 in connection with Article 54 item 1 of the Constitution; it is in line with
Article 54 item 1 in connection with Article 31 item 3 of the Constitution.> Con-
sequently, Dorota Rabczewska (hereinafter: the applicant) lodged an application
with the Court, registered under no. 8257/13. Polish doctrine notes the fact that the
Constitutional Tribunal’s judgment is compliant with current European standards.*

2.The enjoyment of freedom of speech

In the case in question, the Tribunal rightly noted that the context of the appli-
cant’s statements was not aimed at provoking religious hatred or intolerance. The
domestic courts found that the words uttered by the applicant were offensive and
caused an outrage among religious believers. From the perspective of protecting

2 In the constitutional complaint, Dorota Rabczewska indicated the following constitutional review
patterns: Article 53 Section 1 of the Constitution in connection with Article 54 Section 1 of the Con-
stitution to the extent that it interferes with the freedom of conscience of people who do not profess
religion by preventing them from freely expressing their views on objects of religious worship; Ar-
ticle 54 Section 1 of the Constitution in connection with Article 31 Section 3 of the Constitution in
connection with Article 2 of the Constitution to the extent that it restricts the freedom of expression
in a disproportionate way, significantly exceeding the scope necessary in a democratic state ruled
by law, violating the essence of this freedom; Article 25 Section 2 of the Constitution in connection
with Article 32 Section 1 of the Constitution to the extent that it protects believers against offending
their religious feelings, but it does not protect people who do not profess religion and their worldview
and philosophical beliefs are violated by other people; Article 42 Section 1 of the Constitution in
connection with Article 2 of the Constitution to the extent that it does not meet the requirements of
specificity and certainty of criminal law provisions.

3 OTK ZU 2015, no. 94, item 142; Journal of Laws [Dziennik Ustaw] of 2015 item 1632.

4 M. Skwarzynski, Orzeczenie TK w sprawie sygn. akt SK 54/13 w przedmiocie przestepstwa obrazy uczué
religijnych w $wietle standardéw strasburskich, Przeglad Prawa Wyznaniowego 2016, vol. 8, pp. 115-128.
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freedom of expression, it is the purpose of the utterance and its nature that is most
significant, not just the specific statements, even if they are offensive. The Tribunal
analysed the applicant’s words in terms of their actual impact on Polish society.
The Tribunal considered the type of rights infringed upon and the consequences of
the singer’s words.

Religious feelings are protected by Polish law. The offence under Article 196 of
the Criminal Code is compliant with the Polish Constitution. However, all this does
not mean that freedom of speech cannot be violated. The applicant did not use hate
speech nor did she incite or even suggest that people should abandon their faith or
attack believers. Her words were shocking and controversial, but simultaneously
did not carry a message of religious intolerance. It is one thing to incite to hatred or
religious intolerance and another to express extremely foolish views that cannot be
perceived by others as an attack on religion. This subtle difference was noted by the
Tribunal, while assessing the rank of the singer’s words in the context of her right
to freedom of speech. It is difficult to view the applicant’s statement as intended to
provoke a doctrinal dispute or undermine core truths of the faith. The style and
nature of the applicant’s speech would seem to support considering it as a typical
exercise of free speech not subject to punishment.

The applicant did not intend to provoke any public debate on religious issues,
nor did she wish to undermine religious doctrine. Instead, it was apparent from the
context of her statements that she was driven by emotions and aimed at gaining
popularity. This, of course, does not release her from responsibility for her words.
The context of her statement clearly indicates that the purpose of her interview was
not religious in nature. The controversial issues in the interview were incidental.
The applicant has never taken part in public debates concerning religion, the role
of faith in human life, etc. The few words uttered in the interview cannot obscure
the fact of the interview’s true intention. The Tribunal conducted a fair evaluation
of the applicant’s statements and found that her words did not provoke a religious
fight nor were they directed at religious believers in order to provoke hatred. In fact,
the interview was intended to promote herself and her artistic work rather than
provoking a religious fight.

Certainly, the Tribunal has drawn attention to the existing issue in Polish law of
classifying statements insulting religious feelings as hate speech. Public expression
of on€’s negative or critical views concerning the object of religious reverence are
outside the scope of the criminalisation under Article 196 of the Criminal Code,
provided that it does not take the form of or contain objectively insulting content.
It is accepted in doctrine that public criticism of a particular religious community,
its functioning or the views it proclaims, including questioning the existence of the
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object of their worship, shall not be considered an insult to religious feelings, pro-
vided that the criticism is not insulting by its nature.’

Freedom of expression, referred to in Article 54 Section 1 of the Constitution,
enjoys full liberty with regard to behaviour that does not fulfil the elements of the
offence of insulting religious feelings (Article 196 of the Criminal Code), even
when we are dealing with criticism or a negative opinion, which, however, does
not take the form of insult, and also when culpable guilt cannot be attributed to
the perpetrator. Offence to religious feelings is a subjective category dependent on
the recipient’s individual sensibility. The Court rightly noted that the applicant’s
statement did not include “actions containing elements of violence, or elements
susceptible of stirring up or justifying violence, hatred or intolerance of believers”
This raises the question of when and what actions should be considered iconoclas-
tic. The Court triggered discussions concerning the interplay between hate speech
and speech offending religious feelings. The Court found that the applicant’s state of
mind and lack of unequivocal intent to offend the religious feelings of others and,
most importantly, the fact that her public words had provoked a reaction from only
two people in the country should be seen as a violation of freedom of speech.®

One should not lose sight of the need for the Polish courts to apply a proportion-
ality test. The crux of the matter comes down to the question of whether offending
the religious feelings of two people in the entire country is sufficient to consider the
application of criminal sanctions as necessary. The circumstances of this case show
that the lack of objective criteria as to when an action is an inadmissible critique,
negative opinion, insult, or disparagement is of great importance here. It cannot
be that the criminal law system uses Article 196 of the Criminal Code to criminal-
ise the absurdity, stupidity and infantile behaviour of the perpetrator. Freedom of
speech in the context of a democratic and pluralist state also means the freedom to
express one’s ignorance without inhibitions. A democratic society is entitled to pro-
tection against the insults to its values, in this case fundamental (religious) values,
but this protection must relate to situations in which religious freedom is genuinely

5 S.Hyp$, in: Kodeks karny. Komentarz, eds. A. Grzeskowiak, K. Wiak, Warszawa 2015, p. 977.

6 See § 63: “[...] the Court observes that the applicant was convicted in criminal proceedings origi-
nating from a bill of indictment lodged by a public prosecutor upon a complaint by two individuals.
The criminal proceedings were thus continued even after the applicant had reached a friendly settle-
ment with one of the complainants. The applicant was sentenced to a fine equivalent to 1,160 euros,
fifty times the minimum. The Court cannot, therefore, conclude that the criminal sanction imposed
on the applicant was insignificant”
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threatened. An insult therefore consists of behaviour which constitutes, in the light
of customary and cultural norms, an expression of contempt.”

In practice, freedom of expression will be jeopardised whenever national courts
inadequately justify the application of a criminal sanction against a person who has
offended the religious feelings of others. The very fact that legislative attempts have
been made to change the content of Article 196 of the Criminal Code demonstrates
the need for deeper reflection on the criminal law protection of religious feelings.®
Any doubt in a criminal trial must be interpreted in favour of the defendant (in du-
bio mitius), including those concerning attempts at legislative amendment of the
offence under Article 196 of the Criminal Code.’ The national courts were not up
to the task.

3.The subjectivity of religious feelings

The Constitutional Tribunal, in its judgment of 6 October 2015, stated that the
object of protection, referred to in Article 196 of the Criminal Code, is the right
to protection of religious feelings, arising from the freedom of religion guaranteed
by Article 53 of the Polish Constitution.!® In Poland, the scope of protection under
Article 196 of the Criminal Code provides comprehensive protection of religious
feelings, adequate to the constitutional rank of this value. In practice, the construc-
tion of the offence under Article 196 of the Criminal Code focuses only on the legal

7 See more: N. Klaczynska, in: Kodeks karny. Czes¢ szczegolna. Komentarz, ed. ]. Giezek, Warszawa
2014, p. 510.

8 See more in: J. Strzelecki, Kryminalizacja obrazy uczuc religijnych - analiza krytyczna, in: Nauki pe-
nalne wobec szybkich przemian socjokulturowych. Ksiega jubileuszowa Profesora Mariana Filara, vol. 1,
eds. A. Adamski, J. Bojarski, P. Chrzczonowicz, M. Leciak, Torun 2012, pp. 488-489.

9  Two draft amendments to the Criminal Code concerning the crime of offending religious feelings
were submitted to the Lower Chamber of the Parliament. The solutions proposed in the draft of
24 January 2012 (Paper no. 240) aimed at removing the provision of Article 196 of the Criminal Code
and, consequently, to decriminalise offences against religious feelings, and the draft of 20 April 2012
(Paper no. 383) assumed the modification of the features of this type of offence, combined with the
reduction of the statutory threat and the introduction of a private prosecution procedure. The draft
of 11 April 2022 provided for the introduction of two offences into the Criminal Code - publicly in-
sulting or mocking a church or other religious association with a regulated legal situation, its dogmas
or rituals, as well as publicly insulting an object of religious worship or a place intended for the public
performance of religious rites.

10 Judgment of the Constitutional Tribunal of 6 October 2015, SK 54/13, OTK 2015, no. 9A, item 142.
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protection of believers." There should be no doubt that religious feelings are insep-
arably linked precisely to a person’s faith — not to other aspects of their emotional
life and inner convictions.'? In contrast, the protection under this provision does
not extend to the feelings of non-religious people arising from their non-religious
affiliation."

Polish courts have not sufficiently taken into account the type and nature of the
rights infringed upon, the extent of the damage caused or threatened, the manner
and circumstances in which the act was committed, as well as the motivation of
the perpetrator, the type of precautionary rules violated and the degree of their
violation. The literature rightly notes that Article 115 § 2 of the Criminal Code does
not formally define the essence of social harmfulness, but merely indicates which
elements are to be taken into account in its assessment."*

Criminal law doctrine indicates various criteria that can be used to assess the de-
gree of social harm. However, the examples of negligible social harm provided in the
literature indicate that the assessment of behaviour is often extra-legal in nature.”
The negligible nature of this type of offence is also evident from a comparison of the
number of convictions for an offence under Article 196 of the Criminal Code in rela-
tion to the overall scale of offences and represents between 0,000002 and 0,000032%
(average 0,000017%) of criminal cases per year (2005-2011). In these few cases, the
courts have most often imposed a custodial sentence with probation.*®

It is truly difficult to conclude that the social harmfulness of the act is greater
than negligible in a situation where the justice system is involved in prosecuting
the offence of insulting religious feelings after two people have filed a complaint.
One of the elements to be examined by the court when analysing social harm is the
extent of the harm caused. The lack of clear guidance on how to grade social harm
in itself violates Article 10 of the convention, because, after all, it can be a tool to
restrict freedom of expression. There is a lack of research on how the victim’s own

11 See W. Wrobel, in: Kodeks karny. Czes¢ szczegdlna, vol. 2, ed. A. Zoll, Krakéw 2006, p. 643; in diferrent
manner M. Filar, M. Berent, in: Kodeks karny. Komentarz, ed. M. Filar, Warszawa 2016, p. 1204.

12 See Z. Gadzik, Przestepstwa przeciwko wolnosci sumienia i wyznania. Efektywne Prawo, 2021, https://
efektywne-prawo.org.pl/wp-content/uploads/2021/12/Z.-Gadzik-przestepstwa-wobec-wolnosci-
sumienia-i-wyznania4.pdf [access: 10.07.2023].

13 Z. Migros, Z problematyki przestepstw przeciwko wolnosci sumienia i wyznania, Zeszyty Naukowe
ASW 1978, no. 22, p. 100.

14 R. Zawlocki, Pojecie i funkcje spolecznej szkodliwosci czynu w prawie karnym, Warszawa 2007,
pp. 156-157.

15 Ibidem, pp. 219-268, 290; W. Janyga, Przestepstwo obrazy uczuc religijnych w polskim prawie karnym
w Swietle wspdtczesnego pojmowania wolnosci sumienia i wyznania, Warszawa 2010, p. 277.

16 M. Poniatowski, Analiza art. 196 Kodeksu karnego z perspektywy 15 lat jego obowigzywania, Roczniki
Nauk Prawnych 2013, vol. 23, no. 3, pp. 30-50.
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subjective belief arising from a sense of offence to their religious feelings is inves-
tigated in practice. The average member of a religious group is therefore taken as
a model."” This is an imperfect criterion.'®

An important issue of the judgment under review is the recognition that the
social harmfulness of an act is gradable and that assessment of its degree falls to
the court. In order to speak of an offence, the social harm must be greater than
negligible (nullum crimen sine damno sociali magis quam minimo, as expressed
in Article 1 § 2 of the Criminal Code). The 1997 Polish Criminal Code adopted
a comprehensive concept, all the while without defining the concept of social harm.
The condition for any discontinuation of proceedings is to prove that the degree
of social harm was negligible under Article 17 § 1 point 3 of the Code of Criminal
Procedure. The impact of the degree of social harm is relevant not only in the case
of the institution of conditional suspension of proceedings, but also when ruling on
the application of a penal measure instead of a penalty (Articles 53 § 1, 59, 66 of the
Criminal Code).

4.The lack of need to decriminalise the offence of insulting religious
feelings in Polish criminal law

Answering the main question posed in this gloss, it must be stated that the Rab-
czewska v. Poland ruling does not imply the necessity to decriminalise the offence
of insulting religious feelings. The breach of the Convention standard in this case
should be seen as a necessity to make the essential legislative changes, given the
considerations mentioned in this gloss.

Above all, the shaping of criminal liability without considering the criteria for
assessing the degree of social harm caused by the act deprived the applicant of the
right to form her own opinions. Each of the grounds of social harm is characterised
by its legal significance, and therefore the omission of any of them and the arbitrary
assessment of any of them must result in a breach of the Convention standard. In
the case of Rabczewska v Poland, the Tribunal recognised this issue by stating that
“the examined under examination did not amount to an improper or abusive attack

17 R. Krajewski, Ochrona wolnosci sumienia i wyznania w swietle Kodeksu karnego z 1997 r., Przeglad
Sadowy 2008, no. 3, p. 72; E. Kruczon, Przestepstwo obrazy uczué religijnych, Prokuratura i Prawo
2011, no. 2, p. 44.

18 M. Poniatowski, Analiza art. 196..., pp. 30, 36, 57.
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on an object of religious veneration likely to incite religious intolerance or violating
the spirit of tolerance, which is one of the bases of a democratic society” (§ 64).

The complexity of understanding and interpreting elements of the offence of
insulting religious feelings leads to the conclusion that the applicant’s conduct was
reprehensible and insulting, but did not merit a criminal law response from the
State. The Tribunal concludes that “in the instant case the domestic courts failed to
comprehensively assess the wider context of the applicant’s statements and carefully
balance her right to freedom of expression with the rights of others to have their
religious feelings protected and religious peace preserved in the society” (§ 64).

Drawing on the well-known distinction between justification and excuse (excul-
pation) for the purposes of criminal law, it is worth noting that a justified action is
not criminal, whereas an excused defendant has committed a criminal act but is not
subject to punishment. In view of the complex circumstances of the entire incident,
it must be considered that the applicant’s conduct did not substantially violate social
mores. In particular, the fact that the applicant was judged as for a criminal act despite
her state of mind and her lack of clear intent to offend the religious feelings of others
and, most importantly, the fact that her public words caused a reaction from only two
people in the country should be seen as a violation of freedom of expression.

Constitutional Tribunal Judge Andrzej Wrdbel stated that “In a democratic state
governed by the rule of law, belonging to a European culture marked by, among
others, values such as tolerance and pluralism of worldviews, the protection of the
religious feelings of others against being offended by insulting and public and in-
tentional behaviour towards an object of religious worship need not lead to the
threat of imprisonment, in particular for up to 2 years.”

In the Author’s opinion, the arguments presented by the Court should provide
guidance to the Polish State in adapting the current provision of Article 196 of the
Criminal Code to balance two constitutional rights. After all, the mere threat of
a custodial sentence, irrespective of sentencing practice, can also be seen as an ex-
cessively harsh measure. At this point, it should be pointed out that the causal con-
duct described in Article 196 of the Criminal Code, in order to be socially harmful,
must aim to influence society in such a way as to cause social danger. The issue in
terms of the correct application of Article 196 of the Criminal Code is to grasp the
moment from which it can be said that the act in question was socially harmful to
a degree greater than negligible.

In finding a violation of Article 10 of the Convention, the Court in fact recog-
nised the problem associated with the assessment of the social harmfulness of an
act in Polish criminal law. In Rabczewska’s case, the Polish government failed to
show that the applicant’s behaviour had a domino effect and depreciated religious
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values to such an extent that state intervention would be required. First of all, Poland
violated Article 10 of the Convention, as the national courts failed to make a fair
assessment of the social harmfulness of the act.

According to Thomaso Virgili, one of the main problematic aspects is the sub-
jectivity of religious feelings: “Along with ‘justified indignation, ‘religious feelings’ is
a vague phrase that is hard to define and inevitably linked to the ethos and sensibil-
ity of the individual or of that (allegedly) prevalent in the group. Who should speak
for all believers? ‘Religious peace’ is yet another indefinite concept, as the ECtHR
has not anchored it to the more objective criterion of public order. And if it did so, as
the concurring opinion proposes, it would de facto create an incentive for organised
groups to react violently against expression they do not like, for the louder the un-
rest, the more solid the legal grounds for censorship."

Conclusions

It must be stated that the Court’s judgment does not imply the necessity to decrim-
inalise the offence under Article 196 of the Criminal Code. Violation of Article 10
of the Convention in this case should trigger a discussion on the due protection
of freedom of expression by introducing objective criteria for the gradation of the
social harmfulness of the act of offending religious feelings and perhaps also its
fundamental revision.

The judgment is also an important point of reference for Christians in Poland
to become more resolutely involved in defending the values close to them by using
the available legal tools to this end, otherwise national courts will not be able to
establish the social harmfulness of the act.

In practice, the Court has recognised the issue that has existed for years in Polish
criminal law - that the protection of religious feelings is ineffective and inade-
quate to the degree of the insulting nature of the criminal act. On the one hand,
the Court’s judgment should represent a watershed moment in terms of modifying
the content of the elements of this offence and, on the other hand, national courts
must implement a system that would objectively assess the gradation of the social
harmfulness of iconoclastic acts.

19 T. Virgili, Rabczewska v. Poland and Blasphemy before the ECtHR: A Neverending Story of Inconsis-
tency, Strasbourg Observers, 2022, https://strasbourgobservers.com/2022/10/21/rabczewska-v-po-
land-and-blasphemy-before-the-ecthr-a-neverending-story-of-inconsistency/ [access: 10.07.2023].
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A significant problem noticed by the ECHR in the Rabczewska v Poland case is
the lack of gradation of the act’s social harmfulness. Not all behaviour (even socially
negative and offensive) should result in criminal liability. If the criminal law system
were designed to punish stupidity and all its manifestations, it would lead to absurd-
ity. In practice, the criminal sanction is intended to have an educative dimension
and is the ultimate response of the state to a citizen’s behaviour. In Rabczewska’s
case, her punishment had the opposite effect to that intended, lending credibility to
her frivolous statement, which can objectively be considered ridiculous. According
to the Supreme Court, “the assessment of the degree of social harmfulness of a spe-
cific conduct should be an overall assessment, taking into account the circumstanc-
es listed in Article 115 § 2 of the Criminal Code, and not the sum or derivative of
partial assessments;” therefore, national courts must “assess the harmfulness of an
act comprehensively, and not in terms of its individual factors*
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Memorandum o porozumieniu miedzy
Ministerstwem Spraw Zagranicznych Rzeczypospolitej Polskiej
a Ministerstwem Spraw Zagranicznych i Wspétpracy Miedzynarodowe;j
Republiki Rwandy o konsultacjach politycznych, podpisane w Warszawie
dnia 11 maja 2021 r.!

Memorandum of Understanding between the Ministry of Foreign Affairs of the Republic
of Poland and the Ministry of Foreign Affairs and International Cooperation of the
Republic of Rwanda on Political Consultations,
signed in Warsaw on 11 May 2021

MemopaHayM 0 B3aMOMOHMMaHMK MeXay MUHNCTEPCTBOM UHOCTPAHHbBIX Aen
Pecny6nukm Monbwa n MMHUCTEPCTBOM MHOCTPAHHbIX AN Y MEXAYHAPOLHOIo
coTpyaHuyecTBa Pecny6nunkm PyaHza 0 NONUTUYECKUX KOHCYNbTaLUMAX, MOAMUCAHHbIN
B Bapwase 11 mana 2021 roga

MemopaHayM npo 4OMOBAEHICTb MiX MiHICTepCcTBOM 3aKOpAOHHMX cripaB Pecny6niku
Monblua Ta MiHicTepCTBOM 3aKOPAOHHMX CMNPaB i MiXKHAPOAHOTO CMiBPOBITHULTBA
Pecny6niku PyaHa npo noniTWyHi KOHCynbTaLii, nignucaHuia
y Bapwasi 11 TpaBHa 2021 poky

ttum. zj. ang. tUKASZ RUPNIAK
Mgr, Uniwersytet Szczecinski
e-mail: rupniak@yahoo.com, https://orcid.org/0000-0002-7226-3905

Ministerstwo Spraw Zagranicznych Rzeczypospolitej Polskiej oraz Ministerstwo
Spraw Zagranicznych i Wspdtpracy Miedzynarodowej Republiki Rwandy (dalej
tacznie zwane ,,Uczestnikami” oraz indywidualnie ,,Uczestnikiem”);

potwierdzajac dwustronne konsultacje, a takze wymiang opinii na réznych po-
ziomach w kwestiach bedacych przedmiotem wspolnego zainteresowania;

pragnac wzmocni¢ i promowaé wzajemne porozumienie i wspoiprace miedzy
dwoma panstwami oraz

przestrzegajac zasady wzajemnego poszanowania suwerennosci, niepodleglosci
oraz nieingerencji w sprawy wewnetrzne,

osiggnely nastepujace porozumienie:

I Niniejsze memorandum nie stanowi umowy miedzynarodowej i nie zostalo ogloszone w dzienniku

urzedowym. Tekst w jezyku angielskim jest dostepny w Internetowej Bazie Traktatowej Ministerstwa
Spraw Zagranicznych Rzeczypospolitej Polskiej (https://traktaty.msz.gov.pl).
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Artykut 1
Cele

Celem niniejszego Memorandum o porozumieniu (zwanego dalej ,,MoP”) jest
stworzenie mechanizmu dwustronnych konsultacji politycznych.

Artykut 2
Spotkania konsultacyjne

Uczestnicy beda odbywac regularne spotkania konsultacyjne urzednikéow wyzsze-

go szczebla w celu oméwienia réznych sposobéw wspdtpracy na rzecz rozwoju sto-

sunkow dwustronnych, a takze wymiany opinii i wspdtpracy w kwestiach miedzy-

narodowych bedacych przedmiotem wspolnego zainteresowania.

1. Uczestnicy mogg powola¢ komitet w celu omdéwienia konkretnego obszaru be-
dacego przedmiotem wspdlnego zainteresowania.

2. Spotkania konsultacyjne moga odbywac¢ sie raz na dwa lata albo czesciej, jesli
wystapi taka potrzeba.

3. Uczestnicy wspolnie uzgodnia w drodze dyplomatycznej poziom reprezentacii,
termin, miejsce i porzadek spotkan konsultacyjnych.

Artykut 3
Wymiana informacji o wzajemnych stosunkach

Uczestnicy beda zachecad, ilekro¢ uznaja to za potrzebne, do konsultacji i wymia-
ny informacji o wzajemnych stosunkach i kwestiach ogélnoswiatowych bedacych
przedmiotem wspoélnego zainteresowania ich urzednikéw wysokiej rangi.

Uczestnicy beda zacheca¢ do kontaktéw miedzy instytucjami obu panstw,
w szczegdlnosci migdzy naukowcami specjalizujacymi si¢ w dziedzinie stosunkow
migdzynarodowych i polityki zagraniczne;.

Artykut 4
Zasady wspotpracy

Uczestnicy powinni zacheca¢ do dwustronnych kontaktéw i wymiany informacji
miedzy ich odpowiednimi statymi misjami przy Organizacji Narodéw Zjednoczo-
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nych, jak réwniez miedzy ich przedstawicielstwami dyplomatycznymi w panstwach
trzecich.

Artykut 5
Koszty dziatan

Kazdy Uczestnik zapewni fundusze na dzialania i projekty, ktére inicjuje i ktore
beda realizowane w jego jurysdykcji. Wydatki beda ponoszone przez Uczestnikow
w miare dostepnosci funduszy.

Artykut 6
Status prawny

Uczestnicy potwierdzaja, ze niniejsze MoP stanowi niewigzace porozumienie.
Kazdy Uczestnik zgadza sig, Ze niniejsze MoP nie skutkuje powstaniem zobowigzan
prawnych dla zadnego Uczestnika. Uczestnicy zamierzaja w dobrej wierze dolo-
zy¢ wszelkich staran we wzajemnej wspdlpracy w celu osiggniecia celéw niniejsze-
go MoP.

Niniejsze MoP nie stanowi traktatu w rozumieniu prawa migdzynarodowego
publicznego.

Artykut 7
Poufnos¢

Zaden Uczestnik nie bedzie ujawnial trzeciemu uczestnikowi zadnych przekaza-
nych mu poufnych informacji, bez uprzedniej pisemnej zgody drugiego Uczest-
nika, z wyjatkiem udostepnionych w domenie publicznej lub w celu wykonania
przepisu prawa. Niniejsze postanowienie pozostanie skuteczne po wygasnieciu lub
wypowiedzeniu niniejszego MoP.

Artykut 8
Zmiana
Niniejsze MoP moze by¢ zmienione za obopdlna pisemng zgoda Uczestnikow.
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Artykut 9
Obowiazywanie i wypowiedzenie

Niniejsze MoP pozostanie skuteczne przez czas nieokreslony, o ile zaden Uczestnik
nie wypowie go z sze$ciomiesiecznym wypowiedzeniem.

W przypadku wypowiedzenia niniejszego MoP, Uczestnicy beda w dobrej wie-
rze koordynowa¢ zakonczenie wszelkich prowadzonych dziatan.

Artykut 10a
Skutecznos¢
Niniejsze MoP stanie si¢ skuteczne z chwilg podpisania.

Podpisano w dwdch egzemplarzach w Warszawie dnia 11 maja 2021 r., w jezyku
angielskim.
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Matgorzata Ganczar, Alicja Sytek, Computerisation of Public
Administration. Effectiveness of Regulations, Wydawnictwo CeDeWu,
Warsaw 2021, pp. 298

Matgorzata Ganczar, Alicja Sytek, Informatyzacja administracji publicznej. Skutecznos¢
regulacji, Wydawnictwo CeDeWu, Warszawa 2021, ss. 298

Manroxata lanuap, Anuuua Coitek, lHhopmamuszayua nybaudHol adMuHUCmMpayuu.
SppekmusHocme pezynuposarus, Wydawnictwo CeDeWu, Bapiiasa 2021, 298 cTp.

Manroxata laHuap, Aniuis Cutek, Komn’tomepu3sauis 0epxagHo20 ynpasiHHs.
EppekmusHicms npasosux Hopm, Wydawnictwo CeDeWu, Bapliasa 2021, ctop. 298

AGATA BARCZEWSKA-DZIOBEK
Dr. habil,, Prof. of University of Rzeszow
e-mail: abarczewska@ur.edu.pl, https://orcid.org/0000-0002-7514-9219

The subject of this peer review is a monographic study titled Informatyzacja admin-
istracji publicznej. Skutecznos¢ regulacji (Informatization of Public Administration.
Effectiveness of Regulations) written by Malgorzata Gonczar and Alicja Sytek. The
research assumption adopted by the authors is based on assessment of the law ef-
fective and binding in the field of informatization and computerization of public
administration in the context of adequacy of said law in regards to the changes
occurring in the administration resulting from establishing and development of an
information society. The subject of these deliberations also consists of the assess-
ment in the context of the practice of applying legal solutions; this fact is undoubt-
edly a major merit of the monograph. It is so because the existing subject literature
regarding the law pertaining to the new technologies in the public administration
is primarily dominated by descriptive works referring to the issue of informatiza-
tion of administration which do not include an assessment as comprehensive as
the assessment presented herein and due to the fact that such works are out of date
while the technical progress and its influence on the tasks of administration and the
manner in which said tasks are realized requires ongoing and increasingly topical
presentation.

Thus we should draw our attention to the fact that the authors touched upon
the issues concerning a very current and interesting subject the value of which was
significantly influenced by the challenges related to remote work in the age of the
COVID-19 pandemic. And although the very process of informatization of the op-
erations of public bodies was initiated in Poland along with adopting the first legal
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regulations regarding this issue, i.e. at the time of adopting the act of 17 February
2005 on the IT development of the bodies performing public tasks,' the very pro-
gress of this process was not without hindrances emerging as a result of various
factors such as lack of proper training for administrative staft.

Putting the discussed issue not only into the context of the law pertaining to
administration but also approaching the issue from the perspective of a common
citizen acting as a subject of administrative procedures, a subject which wishes to
utilize electronic administration services or is forced by effective law to use such
services, is also worthy of emphasizing. This issue gives birth to the challenge of
securing assets of a citizen, personal details in particular. It also sparks development
of additional requirements referring to proper administration of the data procured
by an office. An attempt at assessing these regulations made by the authors is an
interesting approach.

The specific contents of the monograph present interesting deliberations refer-
ring to the issue of an information society and public administration operating in
the age of widespread and common Internet. The first part of the monograph is
devoted to this very issue. The authors engage in their deliberations in the thematic
and chronological order. The authors begin with familiarizing readers with basic
concepts such as the concept of an information society and its origins, indicate the
achievements of the countries which were first to tackle the issue in an ordered
fashion and coped with the results of transforming from an industry-based society
into an information-based society. In demonstrating the origins and meaning of the
term “Information Society” the authors did not limit themselves to demonstrating
only the current solutions but also demonstrated how the concept developed until
the current understanding of the notion of an information society was reached.
This part of the monograph also provides readers with the knowledge regarding
the preparations conducted by the European Union in the field of software which
are aimed at adapting the process of development to the new challenges resulting
from the technical and technological progress. And thus the authors discussed the
framework documents referring to functioning of a society under the conditions of
the so called global information and the role of the state in this filed, particularly in
the context of ensuring security and cohesion. The authors verified the intention-
ality and effectiveness of the assumptions adopted across the years by confronting
their adequacy in reference to the Polish information society. The notion of infor-
mation society services adopted in the directives of the EU and comparison of the
scope of this notion with the solutions adopted by the Polish legislator, i.e. in the

1 Consolidated text: Journal of Laws [Dziennik Ustaw] 2023 item 57.
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regulations regarding rendering electronic services, described in this part of the
monograph present an added value. It is significant due to the fact that the services
of an information society are an object of operations of the public administration
in the age of its informatization.

In the subsequent part of the monograph - the Electronic Public Administra-
tion — the authors present the issues related to application of new technologies by
public administration discussed against the backdrop of the e-government and the
e-governance concepts which are frequently, as indicated by the authors, and incor-
rectly equated in common speech. An e-government is such mode of operations
of a public administration and local self-government under which modern com-
munication technologies are utilized for contacting addressees of public services,
including citizens and entrepreneurs acting as subjects of the governance, and for
maintaining contacts with other administrative entities. Under the deliberations
concerning the issue of e-government the authors present the expert opinions re-
garding the conditions and prerequisites required for factual spread and universali-
zation of this phenomenon in the Polish public administration because the essence
of this phenomenon consists of not only computerization of public administration.
As underscored by the authors this essence also consist of transforming the func-
tions of state governance and rendering public services in a manner which will
ensure meeting the commonly accepted e-administration standards.

Therefore, according to the authors, simply providing citizens with common
access to the public information in electronic format is not enough. A paradigm
shift in regards to the state governance is required. It is hard to argue with such
statement and it is also difficult to counter the arguments presented by the authors
in this part of the monograph. Even more so due to the fact that the authors justify
their statement in detail yet clearly. An additional merit of this part of the mono-
graph is the deliberations concerning the obstacles for development of the Polish
e-administration which authors have identified as well as the results of the devel-
opment of electronic administration, in particular in the area of human activity,
e.g. in regards to the risks emerging as a result of electronic election procedures.
The authors correctly emphasize that the state and its administration bear particu-
lar responsibilities, particularly in regards to data protection, resulting from the
fact that the administration is undergoing transformation towards its electronic
form. The authors demonstrate interesting issues of development and operations
of e-administration but also consider the normative aspect. Herein a detailed anal-
ysis of the effective and binding regulations was presented. The authors analyze
the basic regulations, i.e. the act on the IT development of the bodies performing
public tasks, along with the origins of the solutions adapted therein; furthermore,
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the authors analyze the process of implementation of the regulations and indicate
sources of individual problems regarding applying these regulations in practice. It
is prudent to emphasize the diligence of the reasoning contained in this part of the
monograph. The authors draw attention of the reader to the clarity of the terms
utilized by the legislator and their uniform scope under the act and the ordinance;
simultaneously the authors indicate the shortcomings in the field of basic terms,
e.g. an electronic document, which present a major problem for applying said pro-
visions. As emphasized herein, the authors do not limit themselves solely to pre-
senting the subjective-objective scope of the statutory regulations but analyze the
executive regulations in detail.

Another issue closely related to operations of an electronic administration is
informatization of administrative proceedings. Also in regards to this issue the
authors perform a thorough analysis of the legal conditions ensuring availability
of electronic citizen services. The authors demonstrate these amendments to the
provisions of the Code of Administrative Procedure the introduction of which was
related to implementation of the principle of promptness and simplicity of the ad-
ministrative procedure. Against this backdrop the authors present the issue of elec-
tronic documents and the regulations referring to the electronic signature — a fact
which is a mark of thoroughness of Authors’ deliberations.

The subsequent part of the monograph demonstrates the electronic adminis-
tration services. The authors begin with presenting the evolution in the field of
rendering services by public administration; during this presentation attention is
primarily drawn to the transformations in the field of the services offered to the
citizens on a macro-scale but also to the changes in regards to the forms of realiz-
ing services. This part also contains a theoretical foundation for the deliberations
as well as presentation of the doctrine. The authors present the issues of transfor-
mations in the field of the form in which the services related to transferring infor-
mation are rendered and do not limit themselves to providing a reference to the
basic regulations but instead confront said regulations with other solutions, e.g. the
solutions in the field of the Telecommunications Law. This part of the monograph
discusses the legal solutions which are of significance to development of e-admin-
istration; these solutions were selected consistently with the criterion concerning
their inclusion into the legal system. The authors begin presentation of the services
in question with discussing the Electronic Platform of Public Administration Ser-
vices, e-PUAP, developed in 2008 which after numerous transformations continues
to operate until this day. Also in this case the origins and transformations in the
operations of this platform were presented; additionally, the authors did not limit
themselves to describing the legal grounds and scope of the regulations but verified
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their suitability and, importantly, identified the hindrances in proper functioning
of the regulations emerging despite removing the legal obstacles. Another service
significant from the point of view of an information society and e-administration
which was distinguished is an electronic inbox. It is a publicly available mean of
electronic communication which is utilized for submitting documents to a public
body. It is, as emphasized by the authors, the first and the simplest administra-
tive e-service, common use of which significantly accelerates reaching public in-
stitutions in regards to the matters pertaining to citizens and entrepreneurs. The
subsequent part of the monograph presents in detail other platforms providing
citizens with e-services: the Central Register of Vehicles and the Central Registry
and Information about Business Activity Having. Next the authors present in detail
the previously indicated issues pertaining to an electronic document, the service of
certification/authentication, the electronic management of official documentation
as well as the related electronic archive; lastly the authors indicate the currently
operating electronic registers.

In the fourth part of the monograph the authors focus on the issue of the access
to the information held by the administration. It is an issue of a crucial importance
for execution of the right to access to public information, particularly in a govern-
ment state governed through the rule of law. Thus this part presents the relations
with the idea of democracy, freedom of expression and the principle of transparen-
cy of public life and activities of authorities as well as the influence the aforemen-
tioned issues exert upon improving the trust of citizens in the state an the bodies
operating in state’s name. The authors also drew attention to the issue of equality
in access to information, particularly in the age of the digital exclusion issues and
state’s obligation to counteract these phenomena indicated on the EU level. This
part of the monograph presents the regulations of the act on access to public infor-
mation. The authors supplement their own deliberations with opinions presented
in the subject literature. The public information, its qualities and importance in the
relations between the administration and citizens are analyzed in detail. The do-
mestic legal solutions pertaining to access to public information were presented in
the context of the international law and extensive body of issued judicial decisions.
This part discusses in detail the issues of the origins of the right to access to infor-
mation in Polish law, its constitutional basis, the subjective and objective scope of
the statutory regulations, practical implementation of the right to access to public
information, the Public Information Bulletin as a tool used by administration and
the central repository for sharing information.

In the last part of the monograph titled: “Restrictions in access to public in-
formation” the authors present the issues related to protection of the undisclosed
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information and other statutory protected information, the right to protection of
personal details and the issue of business confidentiality as the categories of data
and information subjected to special protection and the resulting restrictions re-
garding access to such data and information. The provisions of individual acts per-
taining to these issues were analyzed by the authors in the context of protection of
rights of individual categories of entities and in the context of the obligations borne
by controllers of such data. The authors supplemented their deliberations with pre-
sentation of the doctrine and assessment of the solutions adopted in Poland.

Conclusions

The monograph constitutes a complex study of a significant cognitive value, im-
portant from the point of view of legal solutions regarding informatization utilized
by the obliged administrative entities as well as the citizens-addressees of the ac-
tions of the administration (clients, recipients of services) and members of an in-
formation society.

The division of contents and their arrangement are characterized by logical con-
sistency whereas the deliberations are conducted in a clear manner. The language
used by the authors is fully coherent and comprehensible despite the subject of the
individual deliberations consisting of the legal regulations from the field between
technology and legal knowledge. Technical and specialist expressions and terms
used by the authors were explained to the reader in an approachable and under-
standable manner, a fact which increases value of the monograph.

The assessed monograph is characterized by a clearly stated research goal. The
authors undertook to describe the issue of adequacy of the current legal solutions
and to assess said solutions in the context of their effectiveness. The research prob-
lem consists of the regulations in the field of informatization of public adminis-
tration. In the assessed monograph the authors analyze legal solutions pertaining
to implementation of the process of informatization of public administration and
analyze the effectiveness of the solutions adopted in this field until now.

The approach to the detailed contents adopted by the authors as well as the man-
ner in which contents are arranged point towards a high substantive level of the
deliberations and comprehensiveness of the monograph. These qualities are fur-
ther emphasized through a multitude of references to the correctly selected and
expansive subject literature. This fact is also underlined by the invoked judiciary
decisions. It is so because we should bear in mind that the manner of organization
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and operations of an electronic administration cannot be analyzed in isolation from
the classical legal law institutions which do not transform along with the changes
resulting from the technological progress of the surrounding world.

The conclusions formulated by the authors correspond to the research premises
adopted in the introduction. According to the reviewer the thesis adopted by the
authors was fully implemented. The monograph constitutes an important contribu-
tion to development of the administrative law science, particularly due to the lack
of complex and topical studies of this type which would clearly and comprehensive-
ly depict the issue of an information society and electronic administration. And de-
spite the fact that the matter for deliberations is exceptionally extensive the authors
selected the contents in a well-balanced manner. The manner in which individual
issues are presented points towards competence of the authors. The assessments
performed by the authors on an ongoing basis undoubtedly present a major added
value. These assessments are not without consideration and the manner in which
they are formulated indicates comprehension of the subject matter and tact. This
verification of the specific issues and presented problems in the context of adequacy
and feasibility under dynamically changing external conditions enables the reader
to understand the entirety of the complex conditions for administering in the age
of the Internet society but also to develop own view on the bulk of the legal solu-
tions adopted in this field and to assess their usefulness from the point of view of an
individual. The authors do not shy away from the criticism expressed on the basis
of a thorough analysis of the presented issue and thus increase the cognitive merits
of the monograph and this fact, in turn, contributes to the positive assessment and
recommendation of the monograph.

Translated by Monika Zielifiska
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11 Seminarium Naukowe Katedry Postepowania Cywilnego KUL,
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KaTonmyeckoro yHuepcuteTa MoaHHa Masna ll, BeHa, 24 nioHa 2023 r.

11- HaykoBui cemiHap Kadenpu umsinbHoro npouecy Jllob6niHCbKoro
KaToNuMLbKOro yHiBepcuTeTy BigeHb, 24 yepsHa 2023 p.

DR. SYLWIA LISOWSKA-KRAKOWIAK
e-mail: s.lisowska@krpkielce.pl, https://orcid.org/0009-0009-4049-0714

On 24 June 2023, the 11th Scientific Seminar of doctors and doctoral students
of the Department of Civil Procedure of the John Paul II Catholic University of
Lublin (KUL) took place at the University of Vienna. This event, which constitutes
part of our tradition of annual scientific seminars organised as part of the activities
of the KUL Department of Civil Procedure, was for the first time a scientific un-
dertaking, planned and implemented abroad, in cooperation with the largest and
oldest university of the German-speaking countries. The objective of this scientific
meeting was to present the participants’ observations on current legal issues related
to the application of the provisions of civil procedural law and to conduct discus-
sions, the background of which were the presented speeches. What gave the semi-
nar its practical value was the participation of people who, apart from developing
their scientific interests, deal with the application of law in practice on a daily basis
as part of their work and professions, i.e. court referendaries, barristers and solici-
tors. The seminar was chaired by Prof. Joanna Misztal-Konecka - Head of the KUL
Department of Civil Procedure, who also inaugurated it.

The seminar, divided into two sessions, was attended by eight speakers. Each
of the sessions was concluded with a discussion on the theses of the speeches pre-
sented during them. The first paper, entitled “Doreczenia w procedurze cywilnej
po nowelizacji” [“Service in civil procedure after the amendment”] was delivered
by Dr. Paulina Wos. The subject of the presentation was a comparison of the pro-
cedure of service of correspondence by the court on a natural person conducting
business activity against the background of the provisions in force on the basis of
the 2019 amendment to the Code of Civil Procedure and the envisaged changes
with regard to service that the legislator introduced on the basis of the wording of
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the provisions of the Act of 9 March 2023 amending the Act - the Code of Civil
Procedure and certain other acts.

Next, the floor was taken by Dr. Pawel Wrzaszcz, whose paper was entitled
“Skutki dla istniejacych stuzebnosci gruntowych podziatu i pofaczenia sie nierucho-
mosci w jednej ksiedze wieczystej — rozwazania na tle uchwaly Sadu Najwyzszego
z dnia 13 stycznia 2022 r. (sygn. akt III CZP 14/22)” [“Effects on the existing ease-
ments of the division and merger of real estate in one land and mortgage register —
considerations against the background of the resolution of the Supreme Court of
13 January 2022 (reference number IIT CZP 14/22)”]. The presentation concerned
the conditions under which the property was divided and then merged with an-
other property, or the merger of the property with another property in the land
and mortgage register into which the property was entered. The speaker presented
the thesis that decisions regarding the possibility for the land and mortgage reg-
ister court to initiate ex officio proceedings for the transfer of easement to joint
encumberment should be justified in the context of a different understanding of
the concept of ‘real estate’ in the provisions of the Civil Code, in relation to what is
considered real estate within the meaning of the land and mortgage register.

The third paper entitled “Dopuszczalno$¢ orzekania o wynagrodzeniu petno-
mocnika ustanowionego z urzedu w razie $mierci w toku postepowania strony
przez niego reprezentowanej” [“The admissibility of ruling on the remuneration
of a proxy appointed ex officio in the event of death of the party represented by
them in the course of the proceedings”] was delivered by Katarzyna Woch, M.A.
The author pointed out that the Code of Civil Procedure does not contain specific
regulations regarding the demand for ex officio remuneration of a proxy in the
event of death of the party represented by them during the proceedings, which does
not mean, however, that this remuneration should be granted and paid from the
State Treasury automatically upon submitting the relevant application. The speaker
concluded by claiming that the decision on the application for legal fees granted to
a party ex officio should not take place earlier than in the decision terminating the
proceedings in that instance.

The next and last speech in the first session, entitled “Ocena polskich rozwigzan
w zakresie implementacji dyrektywy Parlamentu Europejskiego i Rady (UE)
2019/2121 z dnia 27 listopada 2019 r. zmieniajacej dyrektywe (UE) 2017/1132
w odniesieniu do transgranicznego przeksztalcania, laczenia i podzialu spotek”
[“Assessment of Polish solutions in the field of implementation of Directive (EU)
2019/2121 of the European Parliament and of the Council of 27 November 2019
amending Directive (EU) 2017/1132 as regards cross-border conversions, mergers
and divisions”], was delivered by Dr. Emil Kowalik, participating in the meeting
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by means of distance communication. The subject of the author’s considerations
was the analysis of the impact of the indicated implementation on the conduct of
companies’ activities on the EU internal market, by striving to introduce a uniform
legal framework for cross-border conversions and divisions, changes regarding
cross-border mergers, as well as implementation of digital tools, such as, for exam-
ple, the system of interconnection of registers.

The second session began with a speech by Anna Haciuk, M.A., entitled
“Postepowanie zabezpieczajace w $wietle nowelizacji K.p.c. z 9 marca 2023 r”
[“Proceedings to secure claims in the light of the amendment to the Code of Civil
Procedure of 9 March 2023”]. The author discussed issues related to the change in
the provisions regarding the appeal against the injunction decision and regarding
the securing of claims in matters related to intellectual property law, including is-
sues connected with the likelihood of annulment of the exclusive right in other
pending proceedings and the impact of this circumstance on the court’s assessment
regarding the substantiation of the application for injunction, related to the change
in the formal conditions of the application for injunction, related to the change in
the deadline by which the application for injunction should be submitted and relat-
ed to the introduction of the obligation to hear the person obliged to make a deci-
sion on the application for injunction in matters of broadly understood intellectual
property.

The next paper, entitled “O wymogu wyodrebniania o$wiadczen, twierdzen
oraz wnioskéw w pismach procesowych w postepowaniu cywilnym” [“On the re-
quirement to separate statements, assertions and applications in pleadings in civil
proceedings”], was presented by Dominika Wojcik, M.A. The speaker presented
the requirements that resulted from the introduction, by the Act of 9 March 2023
amending the Act — Code of Civil Procedure and certain other acts, of Article 1281
of the Code of Civil Procedure, as well as the effects of failure to comply with the
first sentence of the aforementioned provision imposing on professional attorneys
the obligation to clearly separate statements, assertions and applications, including
applications for evidence, in their pleadings. The presentation ended with an assess-
ment of the new legal regulation, also made against the background of the hitherto
existing legal solutions regarding the omission of evidence by the court.

The last of the papers presented in the second session of the scientific seminar
was delivered by Katarzyna Kajmowicz, M.A., who addressed the issue of the “Es-
sence of ‘novelty’ within the meaning of art. 381 of the Code of Civil Procedure”
The author began her paper by defining the concept of ‘novelty’ and analysing the
concept of “new facts and evidence” within the meaning of this provision. The con-
clusions of the presentation boiled down to presenting the thesis that the scope of
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the concept of “new facts and evidence” may vary. Firstly, this concept may include
such facts and evidence that are new in relation to the procedural material collected
by the court of first instance. Secondly, only those facts and evidence which were
not included in the procedural material of the court of first instance fall within the
scope of the new facts and evidence, since they could not have been relied on dur-
ing the proceedings before that court.

After a discussion of the papers presented during the second session of the sci-
entific seminar, the chairwoman of the seminar, Prof. Dr. habil. Joanna Misztal-
-Konecka, took the floor, answering the question “What impact will the finding
that the death of the party occurred before a decision was issued by the court of
first instance have on the course of the appellate proceedings, if it was only made
during them?”. The answer to this question was preceded by an analysis of the va-
lidity of the three decisions that can be taken by the appellate court in the presented
procedural situation. These are, first, returning the case to the court of first instance
in order to suspend the proceedings and determine the heirs, and then to quash
the judgment on its own, second, suspending the proceedings before the court of
first instance and then returning the case to the court of first instance in order to
determine the heirs and quashing the appealed judgment on its own, and, third,
suspending the proceedings, determining the heirs of the deceased party, initiating
the proceedings and quashing the judgment and referring the case to the court
of first instance. Stating the correctness of the last of the presented possibilities,
Prof. Dr. habil. Joanna Misztal-Konecka explained that the court of first instance is
not competent to quash the decision ending the case in this instance, due to the loss
of competence to decide on the case and the binding nature of the content of the
decision issued in that instance. Therefore, the choice of one of the appeals court’s
procedural decisions is determined by the scope of the courts’ competence.

The speech of Prof. Dr. habil. Joanna Misztal-Konecka was followed by a sum-
mary and conclusion of the scientific seminar. Once again, the 11th Scientific Sem-
inar of the KUL Department of Civil Procedure was a great opportunity for its
participants to share their observations — not only on the theoretical approach to
the provisions of civil procedural law, but above all on the application of these pro-
visions in practice. The participants of the described event agreed that the formula
of organising seminars in cooperation with foreign universities would not only sup-
port the tradition of annual scientific meetings organised as part of the operation
of the KUL Department of Civil Procedure, but would also provide an opportunity
to acquire experience related to the opportunity to learn about the functioning of
universities of the same level of education, located outside the country in which
the alma mater bringing together the seminar participants operates.
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[MaBHble Hay4YHble COObITUSA C ydacTeM cOTpyaHKOB DakynbTeTa Npasa,
KaHOHNYeCKOro npasa U agMMHUCTpaLn
JIio6nMHCKOro KaTonmnyeckoro yHnsepcuteTa MoaHHa Maena |l
AHBapb — MapT 2023 roga

KYPHAT NOAOIN
KaneHzap ronoBHUX HayKOBUX 3aXOAiB 3a yyacTio cniBpobiTHUKIB PpakynbTeTy [paBa,
KaHoHiuHoro MNpaea Ta AgMiHicTpaLii JIlo6niHCbKOro KaToNnLbKoro yHiBepcuteTy
ciueHb — 6epeseHb 2023 p.

PAWEL BUCON
Dr, Katolicki Uniwersytet Lubelski Jana Pawta |l
e-mail: pawel bucon@kul.pl, https://orcid.org/0000-0002-4413-2588

Styczen

23 stycznia 2023 r. — odbyla si¢ publiczna obrona rozprawy doktorskiej ks. mgr. Ra-
dostawa Wnuka pt. Kompetencje biskupa diecezjalnego dotyczgce wyzszego semina-
rium duchownego w Polsce. Promotor: ks. prof. dr hab. Mirostaw Sitarz.

31 stycznia 2023 r. — dr hab. Anna Tunia, prof. KUL, podczas Ogélnopolskiej Kon-
ferencji Naukowej XVII Dzieri Ochrony Danych Osobowych nt. Przysztos¢ ochro-
ny danych osobowych w swietle rozwoju technologii, zorganizowanej przez Preze-
sa Urzedu Ochrony Danych Osobowych oraz Uniwersytet Warminsko-Mazurski
w Olsztynie - Filia w Etku, wygtlosila referat pt. Ochrona danych osobowych uczest-
nikow postgpowania w sprawach o wykroczenia.
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Luty

20 lutego 2023 r. - odbyta si¢ publiczna obrona rozprawy doktorskiej mgr Irminy
Stodulskiej pt. Magia w ustawodawstwie rzymskich cesarzy chrzescijariskich. Pro-
motor: ks. prof. dr hab. Antoni Debinski.

21 lutego 2023 r. - odbyla si¢ publiczna obrona rozprawy doktorskiej mgr Ilony
Resztak pt. Samorzqgd wojewddztwa jako forma decentralizacji administracji pub-
licznej. Promotor: ks. dr hab. Stawomir Fundowicz.

28 lutego 2023 r. - odbyta sie publiczna obrona rozprawy doktorskiej mgr Sylwii
Dabrowskiej pt. Przewodniczgcy rady gminy. Promotor: ks. dr hab. Stawomir Fun-
dowicz.

Marzec

3 marca 2023 r. - ks. prof. dr hab. Piotr Stanisz, podczas Ogélnopolskiej Konferen-
cji Naukowej nt. Relacje paristwo — Kosciél, jakich potrzebuje dzis Polska. Ile autono-
mii, ile wspotpracy?, zorganizowanej przez Instytut Nauk o Polityce i Administracji
UKSW oraz Katolicka Agencje Informacyjna, wygtlosit referat pt. Miedzy radykalng
separacjq a religig paristwowq. Polski model relacji paristwo — Koscidt na tle rozwig-
zan europejskich.

8 marca 2023 r. - ks. dr Pawel Lewandowski, podczas Miedzynarodowej Konferen-
cji Naukowej nt. Women in the Church and religious societies, zorganizowanej przez
Institute for Legal Aspects of Religious Freedom, Faculty of Law, Trnava University
in Trnava; Jean Monnet Project — Strengthening and Promoting EU Studies Across
India (SAPHIRE) oraz Jawaharlal Nehru University, wygtosil referat pt. The posi-
tion of women in the social teaching of John Paul II.

9 marca 2023 r. - dr hab. Dominik Tyrawa, podczas I Ogélnopolskiej Konferen-
cji Naukowej nt. Ksztattowanie Bezpiecznej Przestrzeni i Cyberprzestrzeni w inter-
dyscyplinarnym dyskursie naukowym wspétdziatania ze stuzbg wiezienng, zorga-
nizowanej przez Wydzial Administracji i Bezpieczenstwa Narodowego Akademii
im. Jakuba z Paradyza w Gorzowie Wielkopolskim oraz Szkote Wyzsza Wymiaru
Sprawiedliwo$ci w Warszawie, wyglosit referat pt. Krajowy system cyberbezpieczeti-
stwa w swietle nauki prawa administracyjnego. Uwagi wybrane.

11 marca 2023 r. - dr Aneta Maria Abramowicz, podczas Ogélnopolskiej Konfe-
rencji Naukowej nt. Duszpasterstwo Stuzb Mundurowych w Polsce. Aspekt organiza-
cyjno-prawny, zorganizowanej przez Wydzial Nauk Spotecznych KUL wraz z Ka-
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tedra Teorii Spotecznych i Socjologii Rodziny i Katedra Praw Czlowieka i Pracy
Socjalnej oraz Wydzial Prawa, Prawa Kanonicznego i Administracji KUL wraz
z Katedrg Prawa Wyznaniowego we wspoltpracy z Rada Wydziatlowego Samorzadu
Studentéw WNS KUL, wygtosita referat pt. Podstawy normatywne duszpasterstwa
w stuzbach mundurowych w Polsce.

13 marca 2023 r. - odbyta si¢ publiczna obrona rozprawy doktorskiej mgr Malgo-
rzaty Sztolf pt. Zbrodnia ludobojstwa w miedzynarodowym i polskim prawie kar-
nym. Promotor: dr hab. Krzysztof Wiak, prof. KUL. Odbyla si¢ ponadto publiczna
obrona rozprawy doktorskiej mgr Pauliny Brejdak pt. Opodatkowanie przychodéw
0s6b fizycznych z tytutu nieodplatnych swiadczeni. Promotor: prof. dr hab. Pawet
Smolen.

20 marca 2023 r. - odbyla si¢ publiczna obrona rozprawy doktorskiej mgr. Piotra
Krzyzanowskiego pt. Podstawy ustroju paristwa w ujeciu Ignacego Czumy. Promo-
tor: dr hab. Jadwiga Potrzeszcz, prof. KUL.

23 marca 2023 r. - dr Katarzyna Miaskowska-Daszkiewicz, podczas Ogdlnopol-
skiej Konferencji Naukowej pn. Ochrona zdrowia psychicznego — prawne wyzwania
XXI w., zorganizowanej przez Wydzial Prawa i Administracji Uniwersytetu War-
szawskiego, wyglosila referat pt. Dostepnos¢ produktow leczniczych zawierajgcych
srodki odurzajgce lub substancje psychotropowe.
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Wydziatu Prawa, Prawa Kanonicznego i Administracji
Katolickiego Uniwersytetu Lubelskiego Jana Pawta Il za rok 2018

Bibliography of academic staff of the Faculty of Law,
Canon Law and Administration of the John Paul Il Catholic University of
Lublin for 2018

Brbnuorpadusa HayuHbIX TPyAOB COTPYAHMKOB DaKynbTeTa NpaBa, KAHOHNYECKOTO
npaBa 1 aAMUHUCTPALUK JTI0GIMHCKOTO KaTONIMUYECKOro YHBEpCHTETa
MoaHHa NaBna Il 32 2018 rog
bibniorpadisi HaykoBux NpavuiBHUKIB QakynbTeTy MNpaBa,
KaHoHiuHoro MpaBa Ta AgmiHicTpauii JTlo6niHCbKOro KaTofMLbKOIo YHIBEPCUTETY
imeHi IBaHa NaBna Il 32 2018 p.

EMILIA CZEPCZYNSKA
Dr, Katolicki Uniwersytet Lubelski Jana Pawta Il
e-mail: emilia.czepczynska@kul.pl, https://orcid.org/0000-0002-6940-5167

Przyjeto nastepujacg klasyfikacje: I. Opracowania ksigzkowe; II. Artykuly i stu-
dia; III. Hasta encyklopedyczne; IV. Glosy; V. Recenzje i noty; VI. Sprawozdania;
VII. Inne.

Abramowicz Aneta
I

Abramowicz A., Rownouprawnienie zwigzkéw wyznaniowych w prawie polskim, Wydawnic-

two KUL, Lublin 2018, ss. 438.

Abramowicz A., Stanisz P., Katedra Prawa Wyznaniowego, w: 100 lat nauk prawnych na Ka-

tolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczynska, M. Dy-
jakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 149-180.

Adamowicz Leszek
II

Adamowicz L., Amoris laetitia - kilka refleksji kanonisty, Homo Dei 2018, nr 3 (328), s. 46-64.
Adamowicz L., Gli elementi essenziali del matrimonio, w: Il nuovo processo matrimoniale ca-

nonico. Una guida tra diritto e cura pastorale, red. G. Dammacco, Cacucci Editore, Bari
2018, s. 53-62.
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Bar Wiestaw
1I

Bar W., Nowe prawo i... stare/nowe dylematy. Sprawy dyscyplinarne nauczycieli akademickich
po reformie z 2018 roku, Teka Komisji Prawniczej PAN - Oddzial w Lublinie 2018, t. 11,
nr2,s.5-17.

Bar W., Od niewygodnego Biskupa do niewygodnej decyzji o uznaniu jego meczeristwa, Rocz-
niki Nauk Prawnych 2018, t. 28, nr 4, s. 141-157.

Bar W., Pastoral Care for Mixed Marriages, w: Catholic Family Ministry. The Scientific Re-
flection and the Practical Ministry of the Church, red. ]. Golen, R. Kaminski, G. Pyzlak,
Wydawnictwo KUL, Lublin 2018, s. 442-452.

Bar W., Prawnokanoniczne wymogi do wszczecia procesu beatyfikacyjnego z odniesieniami do
sprawy o. Hieronima Ryby OFMCap, w: Ojciec Hieronim Ryba OFMCap (1850-1927),
red. R. Krawiec OFMCap, Wydawnictwo Serafin, Krakéw 2018, s. 81-98.

Bar W, Szczot E., Dydaktyka i badania z zakresu prawa kanonizacyjnego oraz sakramentow
swietych, w: 100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta I,
red. K. Burczak, E. Czepczyniska, M. Dyjakowska, M. Jonca, S. Kwiecien,, Wydawnictwo
KUL, Lublin 2018, s. 391-416.

Barankiewicz Tomasz
I

Barankiewicz T., Civil Service — Poland’s Experience in the Development of Its Ethics and
Ethos, w: The Transformation of the Civil Service in Poland in Comparison with Interna-
tional Experience, red. ]. Itrich-Draberek, S. Mazur, J. Wisniewska-Grzelak, Peter Lang,
Berlin-Bern-Bruxelles—New York-Oxford-Warszawa-Wien 2018, s. 143-156.

Barankiewicz T., Model formalnych i nieformalnych zZrodet etyki akademickiej w Polsce, Biule-
tyn Stowarzyszenia Absolwentow i Przyjaciét Wydzialu Prawa Katolickiego Uniwersyte-
tu Lubelskiego 2018, t. 13, nr 15 (1), s. 9-31.

Barankiewicz T., Tradycyjne i nowoczesne koncepcje odpowiedzialnosci etyczno-zawodowej,
Archiwum Filozofii Prawa i Filozofii Spolecznej 2018, nr 1 (16), s. 8-20.

Barszcz Tomasz
II
Barszcz T., Apelacja karna: zarzut obrazy przepisow prawa materialnego a wyrazenie ,,blgd
w ustaleniach faktycznych”, Edukacja Prawnicza 2017/2018, nr 3 (171), s. 45-49.
Bednaruk Waldemar
I

Z dziejow polskiej bankowosci, red. W. Bednaruk, J. Dworas-Kulik, Stowarzyszenie Absol-
wentéw i Przyjaciét Prawa KUL, Lublin 2018, ss. 183.

II

Bednaruk W., Kosciét sw. Stanistawa w Lublinie jako miejsce obrad sejmikowych, Kosciét
i Prawo 2018,t.7 (20), nr 1, s. 9-17.
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Bednaruk W., Laudacja wygtoszona 13 stycznia 2018 roku z okazji wreczenia ks. prof. dr. hab.
Wojciechowi Goralskiemu Nagrody im. Stefana Kardynata Wyszyniskiego Prymasa Tysigc-
lecia, w: Nagroda im. Stefana Kardynata Wyszytniskiego Prymasa Tysigclecia, red. M. Si-
tarz, Stowarzyszenie Absolwentow i Przyjaciot Prawa KUL, Lublin 2018, s. 37-49.

Bednaruk W., Poszukiwany Jozef Dolina, Biuletyn Stowarzyszenia Absolwentéw i Przyjaciot
Wydzialu Prawa Katolickiego Uniwersytetu Lubelskiego 2018, t. 13, nr 15 (1), s. 33-47.

Bednaruk W., Przyczyny zwigkszonej palnosci nieruchomosci ubezpieczonych w Powszechnym
Zaktadzie Ubezpieczerr Wzajemnych przed II wojng Swiatowg, Krakowskie Studia z Hi-
storii Panistwa i Prawa 2018, t. 11, z. 4, s. 531-541.

Bednaruk W., Roszczenia polskich obywateli wobec niemieckich zaktadéw ubezpieczeniowych
w okresie 20-lecia miedzywojennego, Humanum. Miedzynarodowe Studia Spoteczno-
-Humanistyczne 2018, nr 29 (2), s. 141-150.

Bednaruk W., Wizja Uniwersytetu w nauczaniu Stefana Kardynata Wyszynskiego, Biuletyn
Stowarzyszenia Absolwentéw i Przyjaciél Wydzialu Prawa Katolickiego Uniwersytetu
Lubelskiego 2018, t. 13, nr 15 (2), s. 5-15.

Bednaruk W., Wplyw ubezpieczeri na rozwdj transportu morskiego w epoce wczesnonowozyt-
nej, Teka Komisji Prawniczej PAN - Oddzial w Lublinie 2018, t. 11, nr 2, s. 19-27.

Bednaruk W., Wstep, w: Z dziejow polskiej bankowosci, red. W. Bednaruk, J. Dworas-Kulik,
Stowarzyszenie Absolwentéw i Przyjaciél Prawa KUL, Lublin 2018, s. 5-6.

Bednaruk W.,, Kisiel O., The Protection of Clients Interests, as Arising from the Right (Requi-
rement) to Rely on Legal Professional Privilege in China, Compared to Polish Solutions -
the Development of the System. Part I. A Historical Overview of Polish Solutions (until
1795), Roczniki Nauk Prawnych 2018, t. 28, nr 1, s. 7-16.

Bednaruk W.,, Kisiel O., The Protection of Client’s Interests, as Arising from the Right (Requi-
rement) to Rely on Legal Professional Privilege in China, Compared to Polish Solutions -
the Development of the System. Part I. A Historical Overview of Polish Solutions from
the Fall of the First Republic of Poland until Modern Times, Roczniki Nauk Prawnych
2018, t. 28, nr 2,s. 7-17.

Bednaruk W.,, Kisiel O., The Protection of Clients Interests, as Arising from the Right (Requi-
rement) to Rely on Legal Professional Privilege in China, Compared to Polish Solutions -
the Development of the System. Part II1. The Chinese Model of Mutual Relations between
the Attorney and the Client until 1949, Roczniki Nauk Prawnych 2018, t. 28, nr 3, s. 7-20.

Bednaruk W, Kisiel O., The Protection of Client’s Interests, as Arising from the Right (Require-
ment) to Rely on Legal Professional Privilege in China, Compared to Polish Solutions - the
Development of the System. Part IV. Chinese Model of Mutual Relations between the At-
torney and the Client during the Period of the People’s Republic of China, Roczniki Nauk
Prawnych 2018, t. 28, nr 4, s. 6-16.

Bialy Aneta
II

Bialy A., Tytut XVII, Dziat I, rozdziat II: Najem lokalu, w: Kodeks cywilny. Komentarz, t. 4.
Zobowigzania. Cze$¢ szczegblna (art. 535-764°), red. M. Habdas, M. Fras, Wolters Klu-
wer, Warszawa 2018, s. 453-480.
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Bialy A., Tytut XVII, Dziat 1I: Dzierzawa, w: Kodeks cywilny. Komentarz, t. 4. Zobowigzania.
Czes¢ szczegblna (art. 535-764°), red. M. Habdas, M. Fras, Wolters Kluwer, Warszawa
2018, s. 481-506.

Bialy A., Zmiana ustawy o zagospodarowaniu wspdlnot gruntowych szansg na uporzgdkowa-
nie stanu prawnego istniejgcych wspélnot?, Panstwo i Prawo 2018, z. 2, s. 76-87.

Bien-Weglowska Iwona
II

Bien-Wegtowska L., Prawo do obrony na przedsgdowym etapie w znowelizowanym postepo-
waniu w sprawach o wykroczenia, Biuletyn Stowarzyszenia Absolwentdéw i Przyjaciot
Wydzialu Prawa Katolickiego Uniwersytetu Lubelskiego 2018, t. 13, nr 15 (2), s. 17-25.

Bronski Wlodzimierz
II

Bronski W., Mediacja jako metoda rozwigzywania konfliktow w przedsiebiorstwie, Roczniki
Nauk Prawnych 2018, t. 28, nr 4, s. 17-32.

Bronski W., Jarota M., Mediation as an Amicable Way of Settlement in Individual Disputes in
Labour Law, w: Personal Freedoms of the Internal Market of the European Union in the
Light of the Changing Political and Economic Situation in Europe, red. E. Krzysztofik, Ver-
lag de-iure-pl, Berlin 2018, s. 209-228.

Bronski W., Stawicki P., Zasada neutralnosci mediatora w polskim prawie cywilnym, w: Arbi-
traz i mediacja - perspektywy prywatnoprawna i publicznoprawna. Miedzy teorig a prak-
tykg. Ksiega pamigtkowa ku czci Profesora Jana Lukasiewicza, red. J. Olszewski, L. Blasz-
czak, R. Morek, Wydawnictwo Uniwersytetu Rzeszowskiego, Rzeszow 2018, s. 72-82.

Bucior Dariusz
II

Bucior D., Komentarz do art. 758-764°, w: Kodeks cywilny. Komentarz, t. 4. Zobowigzania.
Czes¢ szczegblna (art. 535-764°), red. M. Habdas, M. Fras, Wolters Kluwer, Warszawa
2018, s. 712-963.

Bucior D., Pojecie nowego klienta jako przestanka roszczenia wyréwnawczego przystugu-
jgcego przedstawicielowi handlowemu - glosa do wyroku Trybunatu Sprawiedliwosci
z7.04.2016 ., C-315/14, Marchon Germany GmbH przeciwko Yvonne Karaszkiewicz, Eu-
ropejski Przeglad Sagdowy 2018, nr 9, s. 43-49.

Bucon Pawel
II

Bucon P, Divorce in the Light of Family and Guardianship Law, Spoleczenstwo i Rodzina
2018, nr 3,s. 7-29.

Bucon P, The Forms of Practising as a Legal Adviser, Przeglad Prawno-Ekonomiczny 2018,
nr 45, s. 37-51.

STUDIA PRAWNICZE KUL 3(95) 2023



Z zycia Wydziatu / Faculty activities

Burczak Krzysztof
I

100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak,
E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin
2018, ss. 501.

Burczak K., Debinski A., Jonca M., Laciriskie sentencje i powiedzenia prawnicze, wyd. 3,
C.H. Beck, Warszawa 2018, ss. 416.

Non nova sed nove. Codex Iuris Canonici 1917 on the Hundredth Anniversary of Its Promulga-
tion, red. K. Burczak, Wydawnictwo KUL, Lublin 2018, ss. 183.

Non nova sed nove. Codex Iuris Canonici 1917 w setng rocznice promulgacji, red. K. Burczak,
Wydawnictwo KUL, Lublin 2018, ss. 189.

II

Burczak K., Katedra Historii Prawa Kanonicznego, w: 100 lat nauk prawnych na Katolickim
Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczyniska, M. Dyjakowska,
M. Jonica, S. Kwiecieni, Wydawnictwo KUL, Lublin 2018, s. 265-285.

Burczak K., The Sources of the 1917 Codex Iuris Canonici, w: Non nova sed nove. Codex Iuris
Canonici 1917 on the Hundredth Anniversary of Its Promulgation, red. K. Burczak, Wy-
dawnictwo KUL, Lublin 2018, s. 149-168.

Burczak K., Zrédta Codex Iuris Canonici 1917, w: Non nova sed nove. Codex Iuris Canonici
1917 w setng rocznice promulgacji, red. K. Burczak, Wydawnictwo KUL, Lublin 2018,
s. 153-171.

Burzec Marcin
I

Burzec M., Smolen P, Introduction to Polish Tax Law, Peter Lang, Berlin-New York 2018,
ss. 156.

II

Burzec M., Opodatkowanie dochodu 0s6b fizycznych, w: Opodatkowanie rolnictwa w Polsce.
Weryfikacja zalozen, perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa 2018,
s. 157-206.

Burzec M., Opodatkowanie dziatalnosci rolniczej w wybranych panstwach europejskich,
w: Opodatkowanie rolnictwa w Polsce. Weryfikacja zalozeti, perspektywa zmian,
red. P. Smolen, C.H. Beck, Warszawa 2018, s. 65-127.

Burzec M., Podatki samorzgdowe, Podatek rolny, w: Opodatkowanie rolnictwa w Polsce. Wery-
fikacja zalozet, perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa 2018, s. 357-409.

Burzec M., Smolen P, Gtowne problemy opodatkowania przychodu osob fizycznych z dziatal-
nosci rolniczej w Polsce, Studia Biura Analiz Sejmowych 2018, nr 2, s. 257-274.

Burzec M., Smolen P, Modele opodatkowania rolnictwa, w: Opodatkowanie rolnictwa w Pol-
sce. Weryfikacja zatozen, perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa 2018,
S. 47-65.
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Burzec M., Smolen P, Nowy model opodatkowania rolnictwa, w: Opodatkowanie rolnictwa
w Polsce. Weryfikacja zatozen, perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa
2018, 5. 441-472.

Bzdyrak Grzegorz
I

Bzdyrak G., Sgd Biskupi w Lublinie pod okupacjg niemieckg (1939-1944), Wydawnictwo Die-
cezjalne i Drukarnia w Sandomierzu, Lublin-Sandomierz 2018, ss. 426.

Cieply Filip
II
Cieply E, Normatywna koherencja prawa i moralnosci, Przeglad Prawno-Ekonomiczny 2018,
nr 44, s. 38-49.
Czarnek Przemystaw
II

Czarnek P, Konstytucyjnoprawna ochrona dziecka, w: Prawo karne w ochronie praw dziecka,
red. A. Grzeskowiak, I. Zgolinski, Wydawnictwo Kujawsko-Pomorskiej Szkoty Wyzszej
w Bydgoszczy, Bydgoszcz 2018, s. 9-22.

Czarnek P, Prawo naturalne w Europie - fundament czy zapomniana rzeczywistosc?, Biuletyn
Stowarzyszenia Absolwentéw i Przyjaciol Wydzialu Prawa Katolickiego Uniwersytetu
Lubelskiego 2018, t. 13, nr 15 (2), s. 27-45.

Czarnek P, Reforma wymiaru sprawiedliwosci a bezpieczefistwo prawne, Teka Komisji Praw-
niczej PAN - Oddzial w Lublinie 2018, t. 11, nr 2, s. 83-100.

Czech-Jezierska Bozena
II

Czech-Jezierska B., Ius publicum i ius privatum w poglgdach tzw. romanistyki marksistowskiej
(przyktad Czechostowacji), Studia Prawno-Ekonomiczne 2018, t. 108, s. 41-64.

Czech-Jezierska B., Srodowisko romanistyczne wobec ,reformy Baszkiewicza” z 1975 roku,
w: Ad laudem Magistri Nostri. Mistrzowie. Dziela polskiej romanistyki, red. E. Gajda, Towa-
rzystwo Naukowe Organizacji i Kierownictwa ,Dom Organizatora’, Torun 2018, s. 7-25.

Czech-Jezierska B., Teodor Dydytiski i legenda Gaiusa, Lodzkie Studia Teologiczne 2018,
t.27,nr 2,s. 21-32.

Czech-Jezierska B., Uwagi na temat ksztatcenia pracownikéw samorzgdowych w okresie
IT Rzeczypospolitej, Biuletyn Stowarzyszenia Absolwentéw i Przyjaciét Wydzialu Prawa
Katolickiego Uniwersytetu Lubelskiego 2018, t. 13, nr 15 (1), s. 49-74.

Czelny Michat
II

Czelny M., Procedura wystgpieti z Kosciola katolickiego w kontekscie obowigzku aktualizacji
danych osobowych, Przeglad Prawa Wyznaniowego 2018, t. 10, s. 197-209.
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Czepczynska Emilia
I

100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak,
E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin
2018, ss. 501.

II

Czepczynska E., Katedra Historii Ustroju i Prawa, w: 100 lat nauk prawnych na Katolickim
Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczyniska, M. Dyjakowska,
M. Jonica, S. Kwiecieni, Wydawnictwo KUL, Lublin 2018, s. 131-148.

Czepczynska E., Procedury zaktadania i likwidacji szkot publicznych w Polsce, Zeszyty Praw-
nicze 2018, z. 18.1, s. 61-92.

Dabrowski Marek
v

Dabrowski M., Ugoda zawarta przed mediatorem a ugoda sgdowa - glosa do wyroku Sgdu
Apelacyjnego w Katowicach z 23 wrzesnia 2016 roku, sygn. akt I ACa 404/16, Roczniki
Nauk Prawnych 2018, t. 28, nr 4, s. 191-199.

Debinski Antoni
I

Debinski A., Burczak K., Jonica M., Lacitiskie sentencje i powiedzenia prawnicze, wyd. 3,
C.H. Beck, Warszawa 2018, ss. 416.

III

Debinski A., Pyter M., Wydziat Prawa, Prawa Kanonicznego i Administracji, w: Encyklopedia
100-lecia KUL, t. 2, red. A. De¢binski, Wydawnictwo KUL, Lublin 2018, s. 593-602.

Dobrowolski Marek
11

Dobrowolski M., Opinia prawna w sprawie dopuszczalnosci ewentualnie braku dopuszczal-
nosci wycofania poparcia dla sedziego kandydata zgtoszonego do Krajowej Rady Sgdowni-
ctwa przez grupe co najmniej 25 sedziow albo grupe co najmniej 2 tys. obywateli (art. 11a
ust. 2 ustawy o KRS), Przeglad Sejmowy 2018, nr 2 (145), s. 136-139.

Dokt6r-Bindas Kamila
11

Doktér-Bindas K., Italexit - realny scenariusz czy element polityki wloskiego rzgdu?, w: Po-
tentia non est nisi da bonum. Ksiega jubileuszowa dedykowana Profesorowi Zbigniewowi
Witkowskiemu, red. M. Serowaniec, A. Bien-Kacala, A. Kustra-Rogatka, Towarzystwo
Naukowe Organizacji i Kierownictwa ,Dom Organizatora’, Torun 2018, s. 185-196.
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Doktér-Bindas K., Pre-constitutional Referendum and the Admissibility of Amending the Basic
Law Pursuant to Article 125 of the Constitution of the Republic of Poland of 1997, Torun-
skie Studia Polsko-Wloskie - Studi polacco-italiani di Torun 2018, t. 14, s. 103-116.

Duda-Hyz Michalina
II

Duda-Hyz M., Funkcja stymulacyjna podatku od gier w ujeciu teoretycznym oraz w zatoze-
niach polskiego prawodawcy, Krytyka Prawa. Niezalezne Studia nad Prawem 2018, t. 10,
nr 2, s. 487-506.

Duda-Hyz M., Szczegélna procedura dla rolnikéw ryczattowych w podatku od towaréw
i ustug, w: Opodatkowanie rolnictwa w Polsce. Weryfikacja zafozen, perspektywa zmian,
red. P. Smolen, C.H. Beck, Warszawa 2018, s. 257-336.

Dudek Dariusz
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Dudek D., Katedra Prawa Konstytucyjnego KUL, w: 100 lat nauk prawnych na Katolickim
Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczynska, M. Dyjakowska,
M. Jonica, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 131-148.

Dudek D., Potencjat regulacyjny Konstytucji RP a sytuacja kryzysu konstytucyjnego, w: Sg-
downictwo konstytucyjne. Teoria i praktyka, red. M. Granat, Wydawnictwo Naukowe
UKSW, Warszawa 2018, s. 115-135.

Dudek D., Referendum - instrument czy iluzja wltadzy polskiego suwerena?, Ruch Prawniczy,
Ekonomiczny i Socjologiczny 2018, t. 80, z. 1, s. 169-185.

Dudek D., Spory kompetencyjne przed Trybunatem Konstytucyjnym - konflikt w prawie czy
prawo do konfliktu, w: Dookota Wojtek... Ksiega Pamigtkowa poswigecona Doktorowi Ar-
turowi Wojciechowi Preisnerowi, red. R. Balicki, M. Jablonski, Wydzial Prawa, Admini-
stracji i Ekonomii Uniwersytetu Wroctawskiego, Wroclaw 2018, s. 467-487.

Dworas-Kulik Judyta
I

Z dziejow polskiej bankowosci, red. W. Bednaruk, J. Dworas-Kulik, Stowarzyszenie Absol-
wentow i Przyjaciot Prawa KUL, Lublin 2018, ss. 183.

II

Dworas-Kulik J., Hipoteka morska w Polsce w okresie migedzywojennym, w: Badania i Rozwdj
Mtodych Naukowcow w Polsce. Nauki humanistyczne i spoteczne, czesé I, red. J. Nycko-
wiak, J. Lesny, Mlodzi Naukowcy, Poznan 2018, s. 122-127.

Dworas-Kulik J., Niedozwolone postanowienia umowne w kontekscie kredytéw we frankach
szwajcarskich - cz. I. Analiza problemu, w: Badania i Rozwdj Mtodych Naukowcéw w Pol-
sce. Nauki humanistyczne i spofeczne, czes¢ V, red. ]. Nyc¢kowiak, J. Lesny, Miodzi Na-
ukowcy, Poznan 2018, s. 18-23.

Dworas-Kulik, J., Niedozwolone postanowienia umowne w kontekscie kredytow we frankach
sewajcarskich - cz. II. Analiza orzecznictwa, w: Badania i Rozwdj Mlodych Naukowcéw
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w Polsce. Nauki humanistyczne i spoleczne, czgs¢ V, red. J. Nyckowiak, J. Le$ny, Mlodzi
Naukowcy, Poznan 2018, s. 18-23.

Dworas-Kulik J., Przywilej morski w Polsce w okresie migdzywojennym na tle poréwnawczym,
Biuletyn Stowarzyszenia Absolwentdw i Przyjaciot Wydzialu Prawa Katolickiego Uni-
wersytetu Lubelskiego 2018, t. 13, nr 15 (2), s. 65-76.
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International Relations: Theory and Practical Aspects 2018, nr 2, s. 183-193.

Dworas-Kulik J., Rzeczowe zabezpieczenie wierzytelnosci morskich w miedzywojennej Polsce,
Roczniki Nauk Prawnych 2018, t. 28, nr 3, s. 35-48.

Dworas-Kulik J., Ubezpieczenie niskiego wktadu wlasnego w orzecznictwie dotyczgcym
tzw. kredytow frankowych, w: Z dziejow polskiej bankowosci, red. W. Bednaruk, J. Dworas-
-Kulik, Stowarzyszenie Absolwentéw i Przyjaciot Prawa KUL, Lublin 2018, s. 129-146.

Dyjakowska Marzena
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100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak,
M. Dyjakowska, E. Czepczynska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin
2018, ss. 501.

II

Dyjakowska M., Akademia Zamojska i Akademia Ostrogska — magnackie fundacje XVI wie-
ku, w: Partnerstwo Wschodnie. Etyczne i spoleczno-prawne aspekty relacji miedzy Unig
Europejskg a Ukraing, t. 2. Spoleczno-prawne aspekty relacji miedzy Unig Europejskg
a Ukraing, red. E. Szczot, J. Jaskiewicz, W. Lebediuk, Wydawnictwo Naukowe Akademii
im. Jakuba z Paradyza, Gorzéw Wielkopolski 2018, s. 181-202.

Dyjakowska M., Instytucye Gaja Teodora Dydynskiego — pierwszy polski przektad Instytucji
Gaiusa, Roczniki Humanistyczne 2018, t. 66, z. 8. Lingwistyka korpusowa i translatory-
ka, s. 9-26.

Dyjakowska M., Prawo rzymskie jako dyrektywa interpretacyjna w Decisiones Lituanicae Piotra
Rojzjusza, International Relations: Theory and Practical Aspects 2018, nr 2, s. 173-182.
Dyjakowska M., Rola prawa rzymskiego w orzecznictwie sqdu asesorskiego w Wilnie w swietle
Decisiones Lituanicae Piotra Rojzjusza. Zarys problematyki, Sapientia Iuris. Prawo Rzym-

skie i Kanoniczne. Historia Prawa 2018, nr 1, s. 3-12.

\Y%

Dyjakowska M., ,....cum statuti tanta sit auctoritas, ut eius praeceptione omnia nobis con-
serventur”. Wokot publikacji Wioletty Pawlikowskiej-Butterwick i Liudasa Jovaisy Vilniaus
ir Zemaiciy kapituly Statutai, Vilnius: Lietuviy kataliky mokslo akademija 2015, ss. 416,
ISBN 978-9986-592-82-2, Roczniki Nauk Prawnych 2018, t. 28, nr 3, s. 49-57.

Dzierzanowska Joanna
II

Dzierzanowska ., Standardy zapewnienia jakosci opinii biegtych w procesie karnym, w: W po-
szukiwaniu prawdy. Rozwazania o prawie, historii i sprawiedliwosci, red. K. Banasik,
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A. Kargol, A. Kubiak-Cyrul, M.]J. Lubelski, E. Plebanek, A. Strzelec, Oficyna Wydaw-
nicza AFM, Krakowska Akademia im. Andrzeja Frycza Modrzewskiego, Krakéw 2018,
s. 199-210.

Dzierzanowska J., Wasek-Wiaderek M., Smarzewski M., Katedra Postgpowania Karnego, w:
100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawla II, red. K. Bur-
czak, E. Czepczynska, M. Dyjakowska, M. Jorica, S. Kwiecien, Wydawnictwo KUL, Lub-
lin 2018, 5. 191-212.

Fajgielski Pawetl
I

Fajgielski P., Ogdlne rozporzgdzenie o ochronie danych. Ustawa o ochronie danych osobowych.
Komentarz, Wolters Kluwer, Warszawa 2018, ss. 944.

Informacja w postgpowaniach sgdowych i administracyjnych, red. P. Fajgielski, A. Tunia, Wy-
dawnictwo KUL, Lublin 2018, ss. 246.

II

Fajgielski P., Ochrona danych osobowych przedsiebiorcy bedgcego osobg fizyczng, w: Dysfunk-
cje publicznego prawa gospodarczego, red. M. Zdyb, E. Kruk, G. Lubenczuk, C.H. Beck,
Warszawa 2018, s. 65-74.

Fajgielski P, Transmitowanie i nagrywanie obrad rady gminy a ochrona danych osobowych,
Informacja w Administracji Publicznej 2018, nr 4, s. 13-17.

v

Fajgielski P.,, Glosa do wyroku Sgdu Najwyzszego - Izba Cywilna z dnia 1 czerwca 2017 .,
I CSK 597/16, Orzecznictwo Sadow Polskich 2018, z. 10, s. 3-14.

Fiejdasz-Buczek Lidia
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Fiejdasz-Buczek L., Pojecie relikwii oraz kanoniczne rozpoznanie, przeniesienie i konserwa-
cja doczesnych szczgtek stug Bozych wedtug instrukcji Kongregacji Spraw Kanonizacyjnych
z 8 grudnia 2017 roku, Roczniki Nauk Prawnych 2018, t. 28, nr 3, s. 193-207.

Galgzka Malgorzata
II

Galazka M., Swiadczenia zdrowotne z zakresu genetyki, w: System Prawa Medycznego, t. 2.
Szczegolne swiadczenia zdrowotne, red. L. Bosek, A. Wnukiewicz-Koztowska, C.H. Beck,
Warszawa 2018, s. 625-663.

Galazka M., Transplantologia, w: System Prawa Medycznego, t. 2. Szczegélne swiadczenia zdro-
wotne, red. L. Bosek, A. Wnukiewicz-Kozlowska, C.H. Beck, Warszawa 2018, s. 351-389.

Galazka M., Bosek L., Eksperyment medyczny, w: System Prawa Medycznego, t. 2. Szczegdlne
Swiadczenia zdrowotne, red. L. Bosek, A. Wnukiewicz-Kozlowska, C.H. Beck, Warszawa
2018, s. 45-94.

Galazka M., Haberko J., Swiadczenia zdrowotne wspomagajgce prokreacje, w: System Pra-
wa Medycznego, t. 2. Szczegdlne Swiadczenia zdrowotne, red. L. Bosek, A. Wnukiewicz-
-Kozlowska, C.H. Beck, Warszawa 2018, s. 127-194.
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Gatazka M., Glosa do wyroku Sgdu Najwyzszego z dnia 28 czerwca 2017 r., sygn. III KK 137/17,
Prokuratura i Prawo 2018, nr 11, s. 141-151.

Ganczar Malgorzata
I

Ganczar M., Administracyjno-prawne uwarunkowania prowadzenia dziatalnosci gospodarczej
w warunkach spoleczeristwa informacyjnego, Wydawnictwo KUL, Lublin 2018, ss. 254.
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Ganczar M., Sytek A., Jednostki samorzgdu terytorialnego wobec ogélnego rozporzgdzenia
0 ochronie danych (RODO), w: Zrédla prawa w samorzqdzie terytorialnym, red. B. Dolni-
cki, Wolters Kluwer, Warszawa 2018, s. 259-266.
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Ganczar M., Zgoda na rozpowszechnianie wizerunku, ABI Expert 2018, nr 3, s. 62-64.

Ganczar M., Wyzwanie dla szkot wyzszych. Ochrona danych osobowych. Cz. I, Forum Akade-
mickie, wrzesien 2018, nr 9 (298), s. 30-32.

Ganczar M., Wyzwanie dla szkot wyzszych. Ochrona danych osobowych. Cz. II, Forum Aka-
demickie, pazdziernik 2018, nr 10 (299), s. 38-41.

Gapska Edyta
II

Gapska E., Excluding Legal Action in Civil Cases in the Light of Constitution of the Republic
of Poland, w: Collection of Papers from the International Academic Conference 22nd-23rd
of February 2018. Impact of the Case Law of the Constitutional Court on the Interpreta-
tion of Legal Rules in Private Law. Bratislava Legal Forum 2018, red. ]. Andrasko, J. Ha-
mulak, M. Kahonuova, Comenius University in Bratislava, Faculty of Law, Bratislava
2018, s. 84-91.

Gapska E., Studzinska J., Misztal-Konecka J., Katedra Postgpowania Cywilnego, w: 100 lat
nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawla II, red. K. Burczak,
E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin
2018,s.13-77.
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Gapska E., Glosa do uchwaty Sgdu Najwyzszego z dnia 6 kwietnia 2017 r., III CZP 115/16,
Orzecznictwo Sadéw Polskich 2018, z. 9, s. 26-36.
Gapski Maciej
II

Gapski M.P,, Prawo do sSwiadczeti z pomocy spolecznej w Swietle Konstytucji RP, Rocznik
Administracji Publicznej 2018, nr 4, s. 186-199.
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Gapski M.P, The Principle of Subsidiarity in Social Welfare Law in the Light of Administrative
Court Judgments, w: Constitutional Principles in Decision Making Practise of Administra-
tive Bodies. Bratislava Legal Forum 2018, red. J. Andrasko, J. Hamulak, M. Kahonuova,
Comenius University in Bratislava, Faculty of Law, Bratislava 2018, s. 105-110.

Gapski M.P, Taras W., Argument z linii orzeczniczej sgdow administracyjnych jako sSrodek tago-
dzenia dysfunkcjonalnosci publicznego prawa gospodarczego na przyktadzie instytucji dore-
czenia decyzji administracyjnej spotce cywilnej, w: Dysfunkcje publicznego prawa gospodar-
czego, red. M. Zdyb, E. Kruk, G. Lubenczuk, C.H. Beck, Warszawa 2018, s. 103-115.
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I

Gadzik Z., Prawnokarna ochrona zwierzqt wykorzystywanych w procedurach doswiadczal-
nych, Wydawnictwo KUL, Lublin 2018, ss. 246.

II

Gadzik Z., Prawnokarne aspekty transplantacji ksenogenicznych, Forum Prawnicze 2018,
nr 1, s. 49-63.

Gadzik Z., Wiak K., Katedra Prawa Karnego, w: 100 lat nauk prawnych na Katolickim Uni-
wersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczynska, M. Dyjakowska,
M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 79-94.
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II
Gradzka I., Evolution of the Presidency in Poland since 1989, Przeglad Prawa Konstytucyjnego
2018, nr 6, s. 137-143.

Gradzka 1., Wolnos¢ gospodarcza jako zasada ustrojowa i prawo podmiotowe, Studia i Mate-
rialy. Miscellanea Oeconomicae 2018, t. 22, nr 3, 5. 159-167.

Greszata-Telusiewicz Marta
II

Greszata-Telusiewicz M., Badanie przedprocesowe, czyli duszpasterskie. Rola i znaczenie dla
sprawnego procesu matzeriskiego (MIDI, art. 2-5), w: Reforma procesowa papieza Fran-
ciszka - pierwsze doswiadczenia. Materialy z ogdlnopolskiego spotkania pracownikéw
sgdownictwa koscielnego w Grodku nad Dunajcem w dniach 12-13 czerwca 2017 roku,
red. T. Rozkrut, Wydawnictwo Diecezji Tarnowskiej Biblos, Tarnéw 2018, s. 125-142.

Greszata-Telusiewicz M., Katedra Koscielnego Prawa Procesowego, w: 100 lat nauk prawnych
na Katolickim Uniwersytecie Lubelskim Jana Pawla I, red. K. Burczak, E. Czepczynska,
M. Dyjakowska, M. Jonica, S. Kwiecierr, Wydawnictwo KUL, Lublin 2018, s. 299-324.

Haladyj Anna
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Hatadyj A., Dysfunkcje i ich implikacje, w: Dysfunkcje publicznego prawa gospodarczego, red.
M. Zdyb, E. Kruk, G. Lubenczuk, C.H. Beck, Warszawa 2018, s. 297-308.
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Hatadyj A., Skutecznosé prawa ochrony srodowiska wobec dezintegracji jego zasad ogdlnych,
w: Zasady w prawie administracyjnym. Teoria, praktyka, orzecznictwo, red. Z. Duniew-
ska, M. Stahl, A. Krakata, Wolters Kluwer, Warszawa 2018, s. 451-462.

Haladyj A., Miedzy aktem wewnetrznym a prawem powszechnie obowigzujgcym. Casus pro-
gramu ochrony srodowiska, w: Zrédla prawa w samorzgdzie terytorialnym, red. B. Dolni-
cki, Wolters Kluwer, Warszawa 2018, s. 282-296.

Hatladyj A., O mediacji w postepowaniu w sprawie ochrony srodowiska raz jeszcze, w: Rozwa-
zania o..., red. G. Dobrowolski, Grupa Infomax, Katowice 2018, s. 169-181.

Hatladyj A., Organizacje spoteczne i ekologiczne w postgpowaniu w sprawie ochrony Srodowiska
w latach 1980-2000, w: Administracja a srodowisko. Prace dedykowane prof. zw. dr. hab.
Markowi Gérskiemu z okazji jubileuszu 45-lecia pracy naukowej, red. A. Barczak, P. Ko-
rzeniowski, Wydawnictwo Naukowe Uniwersytetu Szczecinskiego, Szczecin 2018,
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Hatadyj A., Prywatyzacja ochrony srodowiska a zasada prewencji i przezornosci na przykta-
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Haladyj A., Uprawnienia kontrolne Inspekcji Ochrony Srodowiska a problem udatnosci jej
struktury organizacyjnej, w: Stulecie polskiej administracji. Doswiadczenia i perspektywy,
red. W. Federczyk, Krajowa Szkota Administracji Publicznej, Warszawa 2018, s. 261-280.
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Herbet A., Ocena zgodnosci z Konstytucjg art. 173 § 1 ustawy — Prawo o postgpowaniu przed
sgdami administracyjnymi w zakresie braku mozliwosci zaskarzenia skargg kasacyjng
postanowienia Naczelnego Sgdu Administracyjnego odrzucajgcego skarge o wznowienie
postepowania przed Naczelnym Sgdem Administracyjnym, Zeszyty Prawnicze Biura Ana-
liz Sejmowych 2018, nr 3, s. 241-266.
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Hyp$ S., Prawnokarna ochrona dziecka przed przemocg, w: Prawo karne w ochronie praw
dziecka, red. A. Grzeskowiak, I. Zgolinski, Wydawnictwo Kujawsko-Pomorskiej Szkoty
Wyzszej w Bydgoszczy, Bydgoszcz 2018, s. 101-122.

Izdebski Jan
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Izdebski J., Katedra Zarzgdzania Publicznego i Prawa Administracyjnego, w: 100 lat nauk
prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czep-
czyfiska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin 2018,
s. 429-440.

Izdebski J., Organizational Ties in the Structures of Public Administration as a Subject of Regu-
lation of Administrative Law, Zeszyty Naukowe KUL 2018, t. 61, nr 3, s. 3-13.

Izdebski J., Realizacja polityk publicznych przez administracje publiczng, Zeszyty Naukowe
KUL 2018, t. 60, nr 1, s. 221-231.
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Jancewicz Z., Skutki prawne powinowactwa w prawie polskim, Wydawnictwo Academicon,
Lublin 2018, ss. 656.
I
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ny. Podejscie systemowe, t. 3. Wychowanie do rodziny, red. M. Marczewski, R. Gawrych,
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w Gdansku, Gdansk 2018, s. 215-223.

Jancewicz Z., Zmiany w zakresie przepisow filiacyjnych wprowadzone na mocy ustawy o lecze-
niu nieptodnosci, Roczniki Nauk Spolecznych 2018, t. 46, nr 2, s. 87-107.

Jarota Maciej
II

Jarota M., Arbitraz spoteczny - fakultatywna czy obligatoryjna metoda rozwigzywania sporow
zbiorowych? Przyczynek do dyskusji o wykorzystaniu postepowania arbitrazowego w zbio-
rowych stosunkach pracy, ADR. Arbitraz i Mediacja 2018, nr 2, s. 45-59.

Jarota M., Kolegium arbitrazu spolecznego w rozwigzywaniu sporow zbiorowych na tle regula-
cji wybranych krajow europejskich, Prawnik. Biuletyn Okregowej Izby Radcéw Prawnych
w Lublinie 2018, nr 1 (44), s. 40-51.

Jarota M., Mediator w sporze zbiorowym — wymagania co do osoby mediatora, sposoby jego
ustanawiania i wynagradzania, ADR Arbitraz i Mediacja 2018, nr 4, s. 35-45.

Jarota M., Uwagi na temat zasad prowadzenia rokowan w sporach zbiorowych w Polsce
w Swietle regulacji wybranych panistw europejskich, Biuletyn Stowarzyszenia Absolwentow
i Przyjaciot Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego 2018, t. 13, nr 15 (2),
s.97-119.

Jarota M., Bronski W., Mediation as an Amicable Way of Settlement in Individual Disputes
in Labour Law, w: Personal Freedoms of the Internal Market of the European Union in
the Light of the Changing Political and Economic Situation in Europe, red. E. Krzysztofik,
Verlag de-iure-pl, Berlin 2018, s. 209-228.

Jedrzejczyk Michat
II

Jedrzejczyk M., Aktualne zasady i kontrola planowania finansowego, Przeglad Prawno-
-Ekonomiczny 2018, nr 45, s. 257-273.

Jonica Maciej
I
100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak,
E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin
2018, ss. 501.
Jonica M., Burczak K., Debinski A., Lacitiskie sentencje i powiedzenia prawnicze, wyd. 3,
C.H. Beck, Warszawa 2018, ss. 416.
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II

Jonica M., Epitafium alii potestas’ (CIL VI 37965), Zeszyty Prawnicze 2018, z. 18.3, 5. 221-245.

Jonica M., In dubio contra fiscum — A Few Remarks on the “Barbarian” Legal Principle,
Pravnéhistorické Studie 2018, nr 48 (2), s. 93-101.

Jonica M., In dubio contra fiscum - kilka uwag na temat ,,barbarzytiskiej” zasady prawnej, Teka
Komisji Prawniczej PAN - Oddzial w Lublinie 2018, t. 11, nr 1, s. 87-99.

Jonica M., Powtdrka z Lejzorkiem, Edukacja Prawnicza 2017/2018, nr 3 (171), s. 66-70.

Jonica M., The Emperor Trajan and the Petition of the Bithynian Athletes, (Plin. Ep. 118-119):
‘lex retro non agit’...?, Zeszyty Prawnicze 2018, z. 18.1, s. 161-172.

Jonica M., Wktad Aleksandra Cukrowicza w polski przektad ,Instytucji” Gajusa i nie tylko,
Lodzkie Studia Teologiczne 2018, t. 27, nr 2, s. 49-59.

Jonica M., Wprowadzenie: Gajus i jego ,Instytucje”: niekoriczgca si¢ rozmowa, Lodzkie Studia
Teologiczne 2018, t. 27, nr 2, s. 7-10.

Kaczor Adam
II
Kaczor A., Postepowanie wyjasniajgce w procedurze usuniecia proboszcza z urzedu, Biuletyn

Stowarzyszenia Absolwentow i Przyjaciél Wydzialu Prawa Katolickiego Uniwersytetu
Lubelskiego 2018, t. 13, nr 15 (2), s. 121-132.

Kaleta Pawel
II
Kaleta P., Katedra Norm Ogélnych i Koscielnego Prawa Majgtkowego, w: 100 lat nauk praw-
nych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczyn-
ska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 325-337.
Kaleta P., Sponsorship of Catholic Health Care and Other Apostolic Works in the Church. Legal
and Practical Aspects, Studia Canonica 2018, t. 52, nr 2, s. 509-540.
Kaleta P., Wymagania prawne dotyczgce poboznych rozporzgdzen woli wedtug Kodeksu Prawa
Kanonicznego z 1983 roku, Roczniki Nauk Prawnych 2018, t. 28, nr 3, s. 209-228.

Kasprzak Sylwester
I

Kasprzak S., Patronat misyjny w Hiszpanii, Portugalii i w paristwach kolonizowanych w okresie
od XVI do XIX wieku, Verbinum Wydawnictwo Ksiezy Werbistéw, Lublin 2018, ss. 160.

Kedzierski Piotr
II

Kedzierski P., Forma umowy spétki handlowej zawieranej za pomocg wzorca umowy w syste-
mie teleinformatycznym, w: Kodeks spotek handlowych po 15 latach obowigzywania, red.
J. Frackowiak, Wolters Kluwer, Warszawa 2018, s. 220-231.
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Kisala Magdalena
I
Kisata M., Uktady kompetencyjne w samorzgdzie terytorialnym, Wydawnictwo KUL, Lublin
2018, ss. 413.
Kosinska Anna
I

Kosinska A., Prawa kulturalne obywateli panistw trzecich w prawie Unii Europejskiej, Wydaw-
nictwo KUL, Lublin 2018, ss. 484.

v

Kosinska A., Prawo do réwnego traktowania obywateli panistw trzecich posiadajgcych jedno
zezwolenie na prace i pobyt w zakresie zabezpieczenia spolecznego i Swiadcze# rodzin-
nych - glosa do wyroku Trybunatu Sprawiedliwosci z 21.06.2017 r., C-449/16, Kerly
Del Rosario Martinez Silva przeciwko Istituto nazionale della previdenza sociale (INPS)
i Comune di Genova, Europejski Przeglad Sadowy 2018, nr 3, s. 45-50.

Krzysztofik Edyta
I

Personal Freedoms of the Internal Market of the European Union in the Light of the Changing
Political and Economic Situation in Europe, red. E. Krzysztofik, Verlag de-iure-pl, Berlin
2018, ss. 284.

II

Krzysztofik E., Moralnos¢ publiczna jako przestanka uzasadniajgca ograniczenie swobod ryn-
ku wewnetrznego, w: Partnerstwo Wschodnie. Etyczne i spoleczno-prawne aspekty relacji
miedzy Unig Europejskg a Ukraing, t. 1. Etyczne aspekty relacji miedzy Unig Europejskg
a Ukraing, red. E. Szczot, J. Jaskiewicz, W. Lebediuk, Wydawnictwo Naukowe Akademii
im. Jakuba z Paradyza, Gorzéw Wielkopolski 2018, s. 159-169.

Krzysztofik E., The Applicability of The Charter of Fundamental Rights in Poland, Law and
Politics, Facta Universitatis, University of Nis 2018, t. 17, nr 2, s. 173-185.

Krzysztofik E., The Principle of Respect for the Member States’ National Identity with Regards
to the Rights and Obligations of Migrant Citizens of the European Union, Zbornik radova
Pravnog fakulteta Nis, 2018, t. 57, s. 157-171.

Krzysztofik E., Trybunat Sprawiedliwosci jako Trybunat Konstytucyjny UE, w: Potentia non
est nisi da bonum. Ksiega Jubileuszowa dedykowana Profesorowi Zbigniewowi Witkow-
skiemu, red. M. Serowaniec, A. Bien-Kacata, A. Kustra-Rogatka, Towarzystwo Naukowe
Organizacji i Kierownictwa ,Dom Organizatora’, Torun 2018, s. 679-696.

Krzysztofik E., Serzhanova V., Zasada patistwa prawa w polskim systemie prawnym oraz
konsekwencje jej naruszenia w prawie Unii Europejskiej, w: Dookota Wojtek... Ksiega
pamigtkowa po$wigcona Doktorowi Arturowi Wojciechowi Preisnerowi, red. R. Balicki,
M. Jablonski, Wydziat Prawa, Administracji i Ekonomii Uniwersytetu Wroctawskiego,
Wroctaw 2018, s. 175-186.

274 STUDIA PRAWNICZE KUL 3(95) 2023



Z zycia Wydziatu / Faculty activities

Kucia-Gusciora Beata
I
Stanowienie i stosowanie prawa podatkowego w Polsce. Opodatkowanie dziatalnosci gospodar-

czej, red. B. Kucia-Gusciora, M. Miinnich, A. Zdunek, R. Zielinski, Wydawnictwo KUL,
Lublin 2018, ss. 284.

II

Kucia-Guéciora B., Opodatkowanie dochodu o0sob prawnych, w: Opodatkowanie rolnictwa
w Polsce. Weryfikacja zatoze#, perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa
2018, 5. 207-256.

Kulak-Krzysiak Katarzyna
II

Kutak-Krzysiak K., Nowe instytucje postepowania administracyjnego w relacji do przedsie-
biorcy, w: Bezpieczeristwo gospodarcze i finansowe Polski. Wymiar publicznoprawny oraz
prywatnoprawny, red. L. Bielecki, ]. Mojak, A. Zywicka, Wydawnictwo Naukowe Innova-
tio Press, Lublin 2018, s. 243-254.

Kutak-Krzysiak K., Usprawnienie postepowari administracyjnych po 1.6.2017 r., w: Kierunki
zmian w administracji publicznej, red. W. Fill. M. Medrala, A. Mitus, C.H. Beck, Warsza-
wa 2018, s. 17-26.

Kus$ Bartosz
II

Kus$ B., Stosowanie przepisow kodeksu postgpowania administracyjnego w zakresie indywidu-
alnych spraw dotyczgcych studentow, w: Sport w szkole wyzszej. Aspekty formalno-prawne,
red. J. Kosowski, Towarzystwo Wydawnictw Naukowych Libropolis, Lublin 2018, s. 311-333.

Kwiecien Sebastian
I
100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak,
E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin
2018, ss. 501.
II
Kwiecien S., Katedra Historii Administracji, w: 100 lat nauk prawnych na Katolickim Uni-
wersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczynska, M. Dyjakowska,
M. Jonica, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 419-422.
Kwiecien S., Umowa o pracg robotnikow - polskie regulacje prawne okresu miedzywojennego,
Roczniki Nauk Prawnych 2018, t. 28, nr 4, s. 87-110.

Leraczyk Izabela
I
Leraczyk L, lus belli et pacis w republikarskim Rzymie, Wydawnictwo KUL, Lublin 2018, ss. 255.

STUDIA PRAWNICZE KUL 3(95)2023 275



Z zycia Wydziatu / Faculty activities

II

Leraczyk 1., Prawa obcych ludéw w Instytucjach Gaiusa, Studia Prawno-Ekonomiczne 2018,
t. 108, s. 103-118.

Leraczyk I., The Consequences of Violating the Immunity of Carthaginian Envoys in the Light
of Liv. 38.42.7 and Val. Max. 6.6.3, Review of European and Comparative Law 2018, t. 32,
nr 1, s. 19-40.

Lis Wojciech
I

Polacy na Litwie — przeszlos¢ i terazniejszos¢, red. W. Lis, Wydawnictwo Adam Marszalek,
Torun 2018, ss. 344.
II

Lis W., Bledy zwigzane z wyrazaniem zgody na udzielenie Swiadczenia zdrowotnego, Zeszyty
Naukowe KUL 2018, t. 61, nr 4, s. 395-405.

Lis W., Komentarz do art. 146, w: Obronnos¢, bezpieczeristwo i porzgdek publiczny. Komentarz
do wybranych przepisow Konstytucji Rzeczypospolitej Polskiej, red. M. Karpiuk, M. Sob-
czyk, Wydawnictwo Uniwersytetu Warminsko-Mazurskiego, Olsztyn 2018, s. 301-325.

Lis W., Komentarz do art. 19, w: Obronnos¢, bezpieczenistwo i porzgdek publiczny. Komentarz
do wybranych przepisow Konstytucji Rzeczypospolitej Polskiej, red. M. Karpiuk, M. Sob-
czyk, Wydawnictwo Uniwersytetu Warminsko-Mazurskiego, Olsztyn 2018, s. 44-59.

Lis W., Komentarz do art. 26, w: Obronnos¢, bezpieczeristwo i porzgdek publiczny. Komentarz
do wybranych przepisow Konstytucji Rzeczypospolitej Polskiej, red. M. Karpiuk, M. Sob-
czyk, Wydawnictwo Uniwersytetu Warminsko-Mazurskiego, Olsztyn 2018, s. 60-80.

Lis W.,, Komentarz do preambuly, w: Obronnos¢, bezpieczenstwo i porzgdek publiczny. Komen-
tarz do wybranych przepiséw Konstytucji Rzeczypospolitej Polskiej, red. M. Karpiuk, M. Sob-
czyk, Wydawnictwo Uniwersytetu Warminsko-Mazurskiego, Olsztyn 2018, s. 9-20.

Lis W., Konstytucyjne zrédla prawa rodzinnego, w: Pedagogika rodziny. Podejscie systemowe, t. 3.
Wychowanie do rodziny, red. M. Marczewski, R. Gawrych, D. Opozda, T. Sakowicz, P. Skrzyd-
lewski, Wyzsza Szkota Spoteczno-Ekonomiczna w Gdansku, Gdansk 2018, s. 179-214.

Lis W., Obowigzki wiadz polskich wobec Polakéw zamieszkatych za granicg w kontekscie polityki
wladz litewskich wzgledem mniejszosci polskiej na Litwie, w: Polacy na Litwie - przesztos¢
i terazniejszos¢, red. W. Lis, Wydawnictwo Adam Marszatek, Torun 2018, s. 230-260.

Lis W., Ograniczenia swobody wypowiedzi ze wzgledu na bezpieczeristwo paristwa w swietle
orzecznictwa Europejskiego Trybunatu Praw Czlowieka. Proba nakreslenia obowigzujgce-
go standardu, International Relations Review 2018, nr 2, s. 8-30.

Lis W., Organy ochrony bezpieczeristwa paristwa wobec nowych form terroryzmu, Rocznik
Bezpieczenstwa Miedzynarodowego 2018, t. 12, nr 1, s. 226-234.

Lis W., Powiatowy rzecznik konsumentow — straznik ochrony interesow i praw konsumentow
czy organ o pozorowanych kompetencjach?, w: Dysfunkcje publicznego prawa gospodarcze-
g0, red. M. Zdyb, E. Kruk, G. Lubenczuk, C.H. Beck, Warszawa 2018, s. 117-143.

Lis W., Rola miejscowego planu zagospodarowania przestrzennego w ochronie zabytkéw, Stu-
dia Prawnoustrojowe 2018, nr 39, s. 5-20.

Lis W., Zgoda pacjenta na czynnos¢ medyczng w polskim porzgdku prawnym, Zeszyty Nauko-
we KUL 2018, t. 61, nr 3, s. 37-56.
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Liszka Paulina
1I

Liszka P., Powolanie i status sedziego prawa administracyjnego w kontekscie orzeczenia Sgdu
Najwyzszego Stanow Zjednoczonych w sprawie Lucia v. SEC, Zeszyty Naukowe KUL 2018,
61, nr4,s.421-435.

Yukasiewicz Stawomir
I

Christian Democracy Across the Iron Curtain. Europe Redefined, red. PH. Kosicki, S. Lukasie-
wicz, Palgrave Macmillan 2018, ss. 468.

II

Lukasiewicz S., Centralny Program Badawczy Biura Edukacji Publicznej Instytutu Pamieci
Narodowej ,,Polska emigracja polityczna 1939-1990” w latach 2012-2015, w: Polityka mi-
gracyjna w obliczu wspélczesnych wyzwan: teoria i praktyka, red. H. Chatupczak, M. Le-
sinska, E. Pogorzata, T. Browarek, Wydawnictwo UMCS, Lublin 2018, s. 31-42.

Yukasiewicz S., Polskie tradycje dyskursu o Europie — komponent historyczny debaty integra-
cyjnej, Sprawy Migedzynarodowe 2018, nr 2, s. 109-130.

Yukasiewicz S., Sita razenia ,Kultury”. Esej o doswiadczeniu wojskowym Jerzego Giedroy-
cia jako perspektywie interpretacyjnej, w: Rozmaitosci emigracyjne. Literatura i sztuka,
red. D. Kudelska, Z. Kudelski, Towarzystwo Naukowe KUL, Lublin 2017, s. 11-19.

Lukasiewicz S., Srodowiska polskiej emigracji na Zachodzie wobec Katolickiego Uniwersytetu
Lubelskiego w latach zimnej wojny, Roczniki Humanistyczne 2018, t. 66, z. 2. Historia.
Zeszyt specjalny, s. 263-303.

Lukasiewicz S., Koztowski M., Srodowisko ,, Zeszytéw Historycznych”. Préba portretu, w: ,, Ze-
szyty Historyczne” z perspektywy pétwiecza, red. S. Nowinowski, R. Stobiecki, Instytut
Pamieci Narodowej, Warszawa 2017, s. 23-39.

A%

Pukasiewicz S., Jakie wsparcie USA dla krajow bloku sowieckiego?, Wiz 2018, nr 2 (672), s. 75-79.
Yukasiewicz S., Szkice z historii Towarzystw Przyjaciét KUL w USA i Kanadzie, Przeglad Uni-
wersytecki 2018, nr 2-3, s. 42-45.

Melgie$ Katarzyna
I

Melgies K., Miaskowska-Daszkiewicz K., Pacian J., Administracyjnoprawna ochrona dziecka.
Ochrona dobrostanu psycho-somatycznego, Towarzystwo Naukowe Organizacji i Kierow-
nictwa ,Dom Organizatora’, Torun 2018, ss. 264.

II

Melgie$ K., Dokumentacja w gabinecie psychologa i psychoterapeuty - zagadnienia prawne,
w: Aktualne problemy prawne w psychologii i medycynie, red. T. Gardocka, A. Fiutak,
D. Jagietto, C.H. Beck, Warszawa 2018, s. 67-82.
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Melgie$ K., Ocena sytuacji prawnej fizjoterapeutow w zakresie kontynuacji uprawnien zawo-
dowych, Fizjoterapia Polska 2018, nr 18 (2), s. 84-93.

Melgie$ K., Przeciwdziatanie przewlektosci postepowania administracyjnego i bezczynnosci
organu, Edukacja Prawnicza 2017/2018, nr 3 (171), s. 10-17.

Miaskowska-Daszkiewicz Katarzyna
I

Miaskowska-Daszkiewicz K., Melgie$ K., Pacian J., Administracyjnoprawna ochrona dziecka.
Ochrona dobrostanu psycho-somatycznego, Wydawnictwo Towarzystwa Naukowego Or-
ganizacji i Kierownictwa ,,Dom Organizatora’, Torun 2018, ss. 264.

II

Miaskowska-Daszkiewicz K., Diagnostyka i leczenie choréb rzadkich w Polsce — ocena na tle
rozwigzan wybranych paristw, w: Zagadnienia prawa medycznego, red. A. Gorski, E. Sar-
nacka, Wydawnictwo Difin, Warszawa 2018, s. 119-132.

Miaskowska-Daszkiewicz K., Medical Professions in Poland - Selected Legal Aspects, Polish
Journal of Public Health 2018, t. 128, nr 2, s. 57-62.

Mikolajczuk Krzysztof
I

Mikotajczuk K., Terpin A., Pojecie przestepstwa w prawie kanonicznym i prawie polskim,
Studia Redemptorystowskie. Pismo Naukowe Prowincji Warszawskiej Redemptorystow
2018, nr 16, s. 369-407.

Mikotajczuk K., Zaleski R., Wktad naukowcow KUL w rozwdj koscielnego prawa karne-
g0, w: 100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II,
red. K. Burczak, E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecier,, Wydawnictwo
KUL, Lublin 2018, s. 287-298.

Misztal-Konecka Joanna
II

Misztal-Konecka J., Czy nadzor nad komornikiem w trybie art. 759 § 2 k.p.c. zawsze sprawuje
sqgd rejonowy, przy ktérym dziata komornik?, Polski Proces Cywilny 2018, nr 3, s. 374-383.

Misztal-Konecka J., Dowody uzyskane sprzecznie z prawem — problem dopuszczalnosci dowo-
dow czy ich oceny? Kilka uwag na gruncie postepowania cywilnego, w: Problem dowodow
uzyskanych sprzecznie z prawem w procesie cywilnym, red. K. Knoppek, Wydawnictwo
Naukowe Uniwersytetu im. Adama Mickiewicza w Poznaniu, Poznan 2018, s. 129-153.

Misztal-Konecka J., Nadzér prezesow sqdéw powszechnych nad komornikami sgdowymi,
w: Analiza i ocena ustawy o komornikach sgdowych oraz ustawy o kosztach komorniczych,
red. A. Marciniak, Currenda, Sopot 2018, s. 101-132.

Misztal-Konecka J., Obnizenie naleznego spadkobiercy zachowku na podstawie art. 5 K.c.
w praktyce sgdowej (w orzecznictwie Sqdu Najwyzszego i sqdow powszechnych), w:
Prawo rodzinne i spadkowe wobec wspétczesnych zjawisk technologicznych i spolecz-
nych, red. .M. Lukasiewicz, M. Zalucki, Wydawnictwo Adam Marszaltek, Torun 2018,
s. 353-368.
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Misztal-Konecka J., Perspektywy wykorzystania w postgpowaniu cywilnym opinii biegtego wy-
danej w innym postepowaniu, Teka Komisji Prawniczej PAN - Oddzial w Lublinie 2018,
t. 11, nr 2, 8. 265-277.

Misztal-Konecka J., Prowadzenie egzekucji z majgtku wspolnego matzonkéw po rozszerzeniu
wspélnosci majgtkowej. Zarys problemu, w: Ars in vita. Ars in iure. Ksigga Jubileuszowa de-
dykowana Profesorowi Januszowi Jankowskiemu, red. A. Baranska, S. Cieslak, C.H. Beck,
Warszawa 2018, s. 271-278.

Misztal-Konecka ., Przerwa biegu przedawnienia roszczen stwierdzonych bankowym tytutem
egzekucyjnym. Nowe spojrzenie, Zeszyty Prawnicze 2018, z. 18.2, s. 61-103.

Misztal-Konecka J., Sgd Najwyzszy Gruzji - kilka uwag o jego organizacji, kognicji i siedzibie,
Zeszyty Naukowe KUL 2018, t. 61, nr 3, s. 25-37.

Misztal-Konecka J., Zasgdzenie odszkodowania i zados¢uczynienia za niestuszne wykonanie
Srodka zabezpieczajgcego lub niewgtpliwie niestuszne tymczasowe aresztowanie wykonane
w zaktadzie psychiatrycznym, Prokuratura i Prawo 2018, nr 10, s. 5-29.

Misztal-Konecka J., Sudzinska J., Gapska E., Katedra Postgpowania Cywilnego, w: 100 lat
nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawla II, red. K. Burczak,
E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin
2018,s.13-77.

Miinnich Monika
I

Stanowienie i stosowanie prawa podatkowego w Polsce. Opodatkowanie dziatalnosci gospodar-
czej, red. B. Kucia-Gusciora, M. Minnich, A. Zdunek, R. Zielinski, Wydawnictwo KUL,
Lublin 2018, ss. 284.

II
Miinnich M., Polityka finansowo-podatkowa wltadz komunistycznych wobec Katolickiego Uni-
wersytetu Lubelskiego, Roczniki Humanistyczne 2018, t. 66, z. 2. Historia. Zeszyt specjal-
ny, s. 113-134.
Miinnich M., Podatek akcyzowy, w: Opodatkowanie rolnictwa w Polsce. Weryfikacja zatozen,
perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa 2018, s. 337-356.
Miinnich M., Pomorski P., Wybrane zagadnienia z zakresu ogdlnego prawa podatkowego, w:

Opodatkowanie rolnictwa w Polsce. Weryfikacja zatozen, perspektywa zmian, red. P. Smo-
len, C.H. Beck, Warszawa 2018, s. 129-143.

Nowik Pawel
II
Nowik P, Kilka uwag na temat pojecia ,,zbiorowe prawo zatrudnienia”, w: Zbiorowe prawo

zatrudnienia, red. ]. Stelina, J. Szmit, Wolters Kluwer, Warszawa 2018, s. 85-104.

Orzeszyna Krzysztof
I

Orzeszyna K., External Activities Undertaken by the EU in the Defence and Security Domain,
Teka Komisji Prawniczej PAN - Oddziat w Lublinie 2018, t. 11, nr 1, s. 291-300.
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Parchomiuk Jerzy
I
Parchomiuk J., Naduzycie prawa w prawie administracyjnym, C.H. Beck, Warszawa 2018,
ss. LX +757.
II

Parchomiuk J., Abuse of Right in Administrative Law: The Foundations of the Concept, Bratis-
lava Law Review 2018, nr 1, s. 6-25.
Parol Agnieszka

II

Parol A., Klauzule porzgdku publicznego i ochrony bezpieczeristwa wewnetrznego w systemie
zintegrowanego zarzgdzania granicami, w: Polityka migracyjna w obliczu wspdlczesnych
wyzwan. Teoria i praktyka, red. H. Chatupczak, M. Lesinska, E. Pogorzala, T. Browarek,
Wydawnictwo UMCS, Lublin 2018, s. 85-102.

Parol A., Wplyw traktatu z Lizbony na zintegrowane zarzqdzanie granicami Unii Europejskiej,
Politeja 2018, nr 3 (54), s. 272-286.

Pomorski Piotr
II

Pomorski P, Podatki samorzgdowe, § 3-5, w: Opodatkowanie rolnictwa w Polsce. Weryfikacja
zalozen, perspektywa zmian, P. Smolen, C.H. Beck, Warszawa 2018, s. 420-440.

Pomorski P., Wybrane zagadnienia z zakresu ogdlnego prawa podatkowego, § 5-6, w: Opo-
datkowanie rolnictwa w Polsce. Weryfikacja zalozen, perspektywa zmian, red. P. Smolen,
C.H. Beck, Warszawa 2018, s. 143-155.

Pomorski P, Miinnich M., Wybrane zagadnienia z zakresu ogélnego prawa podatkowego,
§ 1, w: Opodatkowanie rolnictwa w Polsce. Weryfikacja zalozen, perspektywa zmian,
red. P. Smolen, C.H. Beck, Warszawa 2018, s. 129-131.

Potrzeszcz Jadwiga
I

Potrzeszcz J., Antoni Szymariski. O sprawiedliwos¢ spoteczng. Wybér pism, wyboru dokonala,
wstepem i przypisami opatrzyta J. Potrzeszcz, O$rodek Mysli Politycznej, Wydzial Stu-
diéw Miedzynarodowych i Politycznych Uniwersytetu Jagiellonskiego, Krakéw 2018,
ss. 616.

II

Potrzeszcz J., State Security and Restrictions on Constitutional Freedoms and Human and Civil
Rights, Teka Komisji Prawniczej PAN - Oddziat w Lublinie 2018, t. 11, nr 2, s. 347-362.

Potrzeszcz J., The Concept and Meaning of Legal Security in Criminal Law, Teka Komisji
Prawniczej PAN - Oddziat w Lublinie 2018, t. 11, nr 1, s. 301-319.

Potrzeszcz J., Zgodnosé z Konstytucjg niektérych przepiséw o Krajowej Radzie Sgdownictwa
oraz ustawy Kodeks postepowania cywilnego, Zeszyty Prawnicze Biura Analiz Sejmowych
2018, nr 4, s. 229-300.
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Pyter Magdalena
II

Pyter M., Ksztalcenie ustawiczne os6b niebedgcych obywatelami polskimi wedtug prawa pol-
skiego, Edukacja Ustawiczna Dorostych 2018, nr 4, s. 37-48.

Pyter M., Skreslenie ucznia z listy uczniow a obowigzek szkolny, Przeglad Prawa i Administra-
¢ji 2018, t. 114, s. 207-217.

Pyter M., Wytrazek W., Katedra Administracyjnego Prawa Gospodarczego, w: 100 lat nauk
prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czep-
czynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s.
425-428.

II1

Pyter M., Pastuszka Antoni (1899-1952), adwokat w Lublinie, sedzia, wyktadowca KUL,
w: Sfownik biograficzny adwokatéw polskich, t. 3, red. A. Redzik, Naczelna Rada Adwo-
kacka. Redakcja ,,Palestry”, Warszawa 2018, s. 377-379.

Pyter M., Rady wydziatow, w: Encyklopedia 100-lecia KUL, t. 2, red. A. Debinski, Wydawni-
ctwo KUL, Lublin 2018, s. 245-246.

Pyter M., Debinski A., Wydzial Prawa, Prawa Kanonicznego i Administracji, w: Encyklopedia
100-lecia KUL, t. 2, red. A. Debinski, Wydawnictwo KUL, Lublin 2018, s. 593-602.

Reydams Luc
II

Reydams L., Politics or Pragmatism? The International Criminal Tribunal for Rwanda and
the Burying of the Investigation into the Assassination of President Juvénal Habyarimana,
Human Rights Quarterly 2018, t. 40, nr 4, s. 989-1013.

Reydams L., Protesting Too Much: A Response to Linda Melvern et al., Human Rights Quar-
terly 2018, t. 40, nr 2, s. 466-473.

Romanko Agnieszka
I

Cerkovno-derzavni vidnosini v Ukraini, red. A. Romanko, S. Kawa, A. Stowikowska, M. Si-
tarz, Vidavnictvo Svatogo Pavla, Lviv 2018, ss. 212.

II

Romanko A., Geneza i przedmiot Konkordatu miedzy Stolicg Apostolskg i Rzeczgpospolitg
Polskg z 1993 roku, Koscidt i Prawo 2018, t. 7 (20), nr 2, s. 191-207.

Romanko A., Pliiralizm sistem cerkovno-derzavnih vidnosin usucasnomu sviti, w: Cerkovno-
derZavni vidnosini v Ukraini, red. A. Romanko, S. Kawa, A. Stowikowska, M. Sitarz, Vi-
davnictvo Svéatogo Pavla, Lviv 2018, s. 39-58.

Romanko A., Prawo do obrony w kanonicznym procesie karno-administracyjuym. Zarys prob-
lematyki, Teka Komisji Prawniczej PAN - Oddzial w Lublinie 2018, t. 11, nr 2, 5. 363-373.

Romanko A., System paristw swieckich na przyktadzie wybranych paristw europejskich, Biule-
tyn Stowarzyszenia Absolwentéw i Przyjaciot Wydziatu Prawa Katolickiego Uniwersyte-
tu Lubelskiego 2018, t. 13, nr 15 (1), s. 127-141.
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Romanko A., Uktad monetarny pomiedzy Unig Europejskg a Paristwem-Miasta Watykan,
Teka Komisji Prawniczej PAN - Oddziat w Lublinie 2018, t. 11, nr 1, s. 321-330.

Sitarz Mirostaw
I

Cerkovno-derZavni vidnosini v Ukraini, red. A. Romanko, S. Kawa, A. Stowikowska, M. Si-
tarz, Vidavnictvo Svatogo Pavla, Lviv 2018, ss. 212.

Nagroda im. Stefana Kardynata Wyszy#iskiego Prymasa Tysigclecia, red. M. Sitarz, Stowarzy-
szenie Absolwentow i Przyjaciél Wydzialu Prawa KUL, Lublin 2018, ss. 74.

II

Sitarz M., Formuvannd sistem cerkovno-derzavnih vidnosin, w: Cerkovno-derzavni vidnosini
v Ukraini, red. A. Romanko, S. Kawa, A. Stowikowska, M. Sitarz, Vidavnictvo Svatogo
Pavla, Lviv, JIpBiB 2018, s. 13-37.

Sitarz M., Katedra Koscielnego Prawa Publicznego i Konstytucyjnego, w: 100 lat nauk praw-
nych na Katolickim Uniwersytecie Lubelskim Jana Pawta 11, red. K. Burczak, E. Czepczyn-
ska, M. Dyjakowska, M. Jonca, S. Kwiecieni, Wydawnictwo KUL, Lublin 2018, s. 339-359.

Sitarz M., Kongregacja Edukacji Katolickiej - struktura, zadania i formy dziatania, Teka Ko-
misji Prawniczej PAN - Oddziat w Lublinie 2018, t. 11, nr 1, s. 331-342.

Sitarz M., Laudacja wygloszona 13 stycznia 2018 roku z okazji wreczenia ks. dr. inf. Ireneuszo-
wi Skubisiowi Nagrody im. Stefana Kardynata Wyszy#iskiego Prymasa Tysigclecia, w: Na-
groda im. Stefana Kardynata Wyszyrniskiego Prymasa Tysigclecia, red. M. Sitarz, Stowarzy-
szenie Absolwentéw i Przyjaciot Wydziatu Prawa KUL, Lublin 2018, s. 23-34.

Sitarz M., Ochrona karna wolnosci sumienia i religii w prawie kanonicznym, Teka Komisji
Prawniczej PAN - Oddziat w Lublinie 2018, t. 11, nr 2, s. 375-386.

Sitarz M., Tozsamos¢ Europy w nauczaniu Jana Pawta II, Kosciol i Prawo 2018, t. 7 (20), nr 2,
s. 209-218.

Sitarz M., Zadania Kosciota i panistwa w stuzbie cztowiekowi. Wybrane zagadnienia, Biuletyn
Stowarzyszenia Absolwentéw i Przyjaciél Wydzialu Prawa Katolickiego Uniwersytetu
Lubelskiego 2018, t. 13, nr 15 (1), s. 143-156.

Skorupa Ambrozy
I

Skorupa A., Od De Religiosis w CIC 1917 do Prawa Instytutéw Zycia Konsekrowanego i Sto-
warzyszeri Zycia Apostolskiego na KUL, w: 100 lat nauk prawnych na Katolickim Uni-
wersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczynska, M. Dyjakowska,
M. Jonica, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 375-390.

Skorupa A., Wartosci uniwersalne w polityce, w: Partnerstwo Wschodnie. Etyczne i spoteczno-
-prawne aspekty relacji miedzy Unig Europejskg a Ukraing, t. 1. Etyczne aspekty relacji
miedzy Unig Europejskg a Ukraing, red. E. Szczot, ]. Jaskiewicz, W. Lebediuk, Wydawni-
ctwo Naukowe Akademii im. Jakuba z Paradyza, Gorzéw Wielkopolski 2018, s. 37-49.
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Skrobotowicz Grzegorz
I

Doniesienia naukowe z zakresu kryminalistyki, kryminologii i medycyny sgdowej, red. G. Skro-
botowicz, L.B. Pilarz, Wydawnictwo Naukowe TYGIEL, Lublin 2018, ss. 123.

Skwarzynski Michal
I

Prawo dowodowe w postgpowaniach administracyjnych i wykroczeniowych z zakresu ruchu dro-
gowego, red. M. Skwarzynski, A. Mezglewski, Wydawnictwo KUL, Lublin 2018, ss. 256.
The Influence of the European System of Human Rights into National Law, red. M. Skwarzyn-

ski, P. Steczkowski, Wydawnictwo KUL, Lublin 2018, ss. 199.

II

Skwarzynski M., Conscientious Objection. The Perspective of a Central European Coun-
try, w: The Influence of the European System of Human Rights into National Law, red.
M. Skwarzynski, P. Steczkowski, Wydawnictwo KUL, Lublin 2018, s. 95-108.

Skwarzynski M., Handheld Speed Meters in Poland and the Standard of the Human Rights of
the Defence, Review of European and Comparative Law 2018, t. 33, nr 2, 5. 79-94.

Skwarzynski M., Informacja jako srodek ochrony i Zrodto zagrozen dla praw czlowieka, w:
Informacja w postepowaniach sgdowych i administracyjnych, red. P. Fajgielski, A. Tunia,
Wydawnictwo KUL, Lublin 2018, s. 101-109.

Skwarzynski M., Ochrona przed nieréwnym traktowaniem spélek powolanych przez osoby
prawne zwigzkow wyznaniowych w europejskim systemie praw cztowieka, Przeglad Sej-
mowy 2018, nr 2 (145), s. 71-88.

Skwarzynski M., Wartos¢ dowodowa pomiaréw wykonanych predkosciomierzami kontrolny-
mi - wideorejestratorami w sprawach o przekroczenie predkosci w swietle standardow praw
cztowieka, Palestra 2018, nr 4, s. 85-97.

Skwarzynski M., Znaczenie dowodowe prawnometrologicznych recznych urzgdzer, radaro-
wych i lidarowych w sprawach o przekroczenie predkosci, w: Prawo dowodowe w postepo-
waniach administracyjnych i wykroczeniowych z zakresu ruchu drogowego, red. M. Skwa-
rzynski, A. Mezglewski, Wydawnictwo KUL, Lublin 2018, s. 93-110.

Stawicki Piotr
I
Stawicki P., Negocjacje jako sposéb zawarcia umowy, Wydawnictwo KUL, Lublin 2018, ss. 214.

II

Stawicki P., Wybrane zagadnienia prawa rodzinnego w postepowaniu wieczystoksiegowym,
Zeszyty Naukowe Uniwersytetu Rzeszowskiego. Seria Prawnicza 2018, z. 101, s. 306-317.

Stawicki P, Bronski W., Zasada neutralnosci mediatora w polskim prawie cywilnym, w: Arbi-
traz i mediacja - perspektywy prywatnoprawna i publicznoprawna. Miedzy teorig a prak-
tykg. Ksiega pamigtkowa ku czci Profesora Jana Lukasiewicza, red. J. Olszewski, L. Blasz-
czak, R. Morek, Wydawnictwo Uniwersytetu Rzeszowskiego, Rzeszow 2018, s. 72-82.
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Stowikowska Anna
I

Cerkovno-derzZavni vidnosini v Ukraini, red. A. Romanko, S. Kawa, A. Stowikowska, M. Si-
tarz, Vidavnictvo Svatogo Pavla, Lviv 2018, ss. 212.

II

Stowikowska A., Dekodowanie regulacji dotyczqcych aktywnosci sportowej wiernych z przepi-
sow odnoszgcych sig do ich obowigzkéw i praw, Teka Komisji Prawniczej PAN - Oddziat
w Lublinie 2018, t. 11, nr 1, s. 373-387.

Stowikowska A., Od $wiecenia do postugi. Akolita w ustawodawstwie Kosciola faciiskiego,
Studia Redemptorystowskie. Pismo Naukowe Prowincji Warszawskiej Redemptorystow
2018, nr 16, s. 409-422.

Stowikowska A., Sluzba lektora ve vseobecném zdkonoddrstvi latinské cirkve, Studia Theolo-
gica 2018, t. 20, nr 3, 5. 99-116.

Stowikowska A., Vnesok épiskopiv bpoku komunisti¢nih derzav u navéanna drugogo Vatikans'kogo
Soboru na temu cerkovno, w: Cerkovno-derZavni vidnosini v Ukraini, red. A. Romanko,
S. Kawa, A. Stowikowska, M. Sitarz, Vidavnictvo Svatogo Pavla, Lviv 2018, s. 59-91.

Smarzewski Marek
1I

Smarzewski M., Skutki uchylenia art. 80a k.p.k. przy rozszerzonych trybach konsensualnych
i reformatoryjnym orzekaniu w postepowaniu apelacyjnym w $wietle nowelizacji Kodeksu
postepowania karnego z dnia 11 marca 2016 ., w: Proces karny w dobie przemian. Przebieg
postepowania, red. S. Steinborn, K. Wozniewski, Wydawnictwo Uniwersytetu Gdanskie-
go, Gdansk 2018, s. 107-120.

Smarzewski M., Kryczka P, Efektywnos¢ prawa do obrony podejrzanego w postepowaniu przy-
gotowawczym (dostep do akt po ztozeniu wniosku o zastosowanie lub przedtuzenie tymcza-
sowego aresztowania), Panstwo i Prawo 2018, z. 4, s. 88-99.

Smarzewski M., Dzierzanowska J., Wasek-Wiaderek M., Katedra Postgpowania Karnego, w:
100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawla II, red. K. Bur-
czak, E. Czepczynska, M. Dyjakowska, M. Jonica, S. Kwiecien, Wydawnictwo KUL, Lub-
lin 2018, s. 191-212.

Smolen Pawet
I
Smolen P, Burzec M., Introduction to Polish Tax Law, Peter Lang, Berlin-New York 2018, ss. 156.

II

Smolen P, Burzec M., Gléwne problemy opodatkowania przychodu oséb fizycznych z dziatal-
nosci rolniczej w Polsce, Studia Biura Analiz Sejmowych 2018, nr 2, s. 257-274.

Opodatkowanie rolnictwa w Polsce. Weryfikacja zalozeti, perspektywa zmian, red. P. Smolen,
C.H. Beck, Warszawa 2018, ss. 475.
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II

Smolen P., Podatki samorzgdowe, §2 Podatek od spadkow i darowizn, w: Opodatkowanie
rolnictwa w Polsce. Weryfikacja zaloze#, perspektywa zmian, red. P. Smolen, C.H. Beck,
‘Warszawa 2018, s. 410-419.

Smolen P, Burzec M., Modele opodatkowania rolnictwa, w: Opodatkowanie rolnictwa w Pol-
sce. Weryfikacja zatoze#, perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa 2018,
S. 47-65.

Smolen P, Burzec M., Nowy model opodatkowania rolnictwa, w: Opodatkowanie rolnictwa
w Polsce. Weryfikacja zatozen, perspektywa zmian, red. P. Smolen, C.H. Beck, Warszawa
2018, s. 441-472.

Sobieraj Kamila
II

Sobieraj K., Ewolucja unijnych regulacji w zakresie upraszczania i przyspieszania procedur
administracyjnych w obszarze inwestycji OZE, w: Prawo administracyjne dzis i jutro,
red. J. Jagielski, M. Wierzbowski, Wolters Kluwer, Warszawa 2018, s. 333-340.

Stanisz Piotr
II

Stanisz P., La presenza della croce cristiana nello spazio pubblico in Polonia - aspetti giuridici,
w: Fenomeno religioso e dinamiche del multiculturalismo, red. R. Santoro, Cacucci Edito-
re, Bari 2018, s. 41-57.

Stanisz P., Abramowicz A., Katedra Prawa Wyznaniowego, w: 100 lat nauk prawnych na Ka-
tolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczynska, M. Dy-
jakowska, M. Jonica, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 149-180.

v

Stanisz P., O wolnos¢ stowa i religii. Praktyka i teoria, red. ks. Franciszek Longchamps de Bérier,
Krzysztof Szczucki, Wydawnictwo Sejmowe, Fundacja ,,Utriusque Iuris”, Warszawa, 2016,
s. 385, Przeglad Sejmowy 2018, nr 2 (145), s. 160-167.

Sura Rafal
II

Sura R., Komentarz do art. 196-201, Bankowa obstuga budzetu panistwa oraz niektorych
jednostek sektora finanséw publicznych, w: Ustawa o finansach publicznych. Komentarz,
red. Z. Ofiarski, Wolters Kluwer, Warszawa 2018, s. 1059-1096.

Syczewski Tadeusz
II

Syczewski T., Formacja katolikow swieckich do modlitwy Liturgig Godzin, Rocznik Teologii
Katolickiej 2018, t. 17, nr 3, 5. 157-170.
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Szachon-Pszenny Anna
II

Szachon-Pszenny A., Granice strefy Schengen a granice Unii Europejskiej — uwarunkowania
normatywne, Pogranicze. Polish Borderlands Studies 2018, t. 6, nr 1, s. 51-75.

Szachon-Pszenny A., Tréjetapowos¢ rozszerzenia strefy Schengen o nowe patnistwa cztonkow-
skie Unii Europejskiej na mocy zasad poamsterdamskich, Przeglad Europejski 2018, nr 3,
s. 105-121.

Szczot Elzbieta
I

Kulturowy wymiar integracji europejskiej. Kazus Ukrainy, red. E. Szczot, Wydawnictwo KUL,
Lublin 2018, ss. 203.

Partnerstwo Wschodnie. Etyczne i spoteczno-prawne aspekty relacji miedzy Unig Europejskg
a Ukraing, t. 1. Etyczne aspekty relacji miedzy Unig Europejskg a Ukraing, red. E. Szczot,
J. Jaskiewicz, W. Lebediuk, Wydawnictwo Naukowe Akademii im. Jakuba z Paradyza,
Gorzéw Wielkopolski 2018, ss. 170.

Partnerstwo Wschodnie. Etyczne i spoleczno-prawne aspekty relacji miedzy Unig Europej-
skg a Ukraing, t. 2. Spoteczno-prawne aspekty relacji miedzy Unig Europejskg a Ukraing,
red. E. Szczot, ]. Jaskiewicz, W. Lebediuk, Wydawnictwo Naukowe Akademii im. Jakuba
z Paradyza, Gorzéw Wielkopolski 2018, ss. 218.

II

Szczot E., Entering into Marriage in the Polish Catholic Church, w: Conclusion of Marriage
by Proxy in the Internal Law of Churches and Other Religious Associations, red. L. Swito,
M. Tomkiewicz, Libreria Editrice Vaticana, Citta del Vaticano 2018, s. 125-132.

Szczot E., Godzenie rol zawodowych i rodzinnych. Zarys problemu, w: Prawo w stuzbie mat-
zenstwu i rodzinie. Ksigga jubileuszowa dedykowana ks. prof. dr. hab. Ryszardowi Sztych-
milerowi z okazji 70. rocznicy urodzin, red. M. Rézanski, J. Krzywkowska, M. Rzewuska,
Wydzial Prawa i Administracji Uniwersytetu Warminsko-Mazurskiego w Olsztynie, Ol-
sztyn 2018, s. 303-320.

Szczot E., Obszary naukowo-dydaktyczne prowadzone w Katedrze Nauk o Polityce, w: 100 lat
nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak,
E. Czepczynska, M. Dyjakowska, M. Jorica, S. Kwiecier, Wydawnictwo KUL, Lublin 2018,
s. 451-459.

Szczot E., Polityka - roztropna troska o dobro wspdlne czy indywidualne?, w: Partnerstwo
Wschodnie. Etyczne i spoleczno-prawne aspekty relacji miedzy Unig Europejskg a Ukraing,
t. 1. Etyczne aspekty relacji miedzy Unig Europejskg a Ukraing, red. E. Szczot, J. Jaskie-
wicz, W. Lebediuk, Wydawnictwo Naukowe Akademii im. Jakuba z Paradyza, Gorzow
Wielkopolski 2018, s. 15-26.

Szczot E., Rodzina wobec zjawiska globalizacji, w: Lidina miz Cerkvoti i svitom: vid
antagonizmu do sinergii, 31.05.2018. Materiali miZnarodnoi naukovo-prakti¢noi
konferencii Volins’koi pravoslavnoi bogoslovs’koi akademii Ukrains’koi Pravoslavnoi
Cerkvi Kiivs’, Akademia Teologii Prawostawnej w Lucku, Wydawnictwo EIKQN, Luck
2018, s. 355-366.
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Szczot E., Bar W., Dydaktyka i badania z zakresu prawa kanonizacyjnego oraz sakramentow
Swietych, w: 100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta I,
red. K. Burczak, E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawni-
ctwo KUL, Lublin 2018, s. 391-416.

Szeleszczuk Damian
v

Szeleszczuk D., Glosa do wyroku Sgdu Apelacyjnego w Katowicach z dnia 18 maja 2017 .,
I AKa 88/17, Wojskowy Przeglad Prawniczy 2018, nr 1, s. 101-111.

Szeleszczuk D., Glosa do wyroku Sgdu Najwyzszego — Izba Karna z dnia 30 stycznia 2018 r.,
IV KK 475/17, Orzecznictwo Sagdow Polskich 2018, z. 12, s. 61-72.

Szewczak Marcin
I

Szewczak M., Wieczorek 1., Wspéipraca miedzynarodowa miast polskich. Doswiadczenia JST,
Wydawnictwo Narodowego Instytutu Samorzadu Terytorialnego, £6dz 2018, ss. 135.

II

Szewczak M., Rola jednostek samorzqgdu terytorialnego w zakresie zapewnienia ochrony przed
Afrykaniskim Pomorem Swini, w: Zagadnienia bezpieczeristwa i porzgdku publicznego
w jednostkach samorzqgdu terytorialnego, red. E. Ura, E. Feret, S. Pieprzny, RS Druk, Rze-
szow 2018, s. 406-422.

Tabaszewski Robert
II

Tabaszewski R., Access to Health Care for Migrating Citizens in a Host State of the European
Union, w: Personal Freedoms of the Internal Market of the European Union in the Light of
the Changing Political and Economic Situation in Europe, red. E. Krzysztofik, Verlag de-
-iure-pl, Berlin 2018, s. 163-182.

Tabaszewski R., Health as a Value in the Integration Policy of European and East Asian Coun-
tries. Historical and Legal Perspective, Journal of European Integration History 2018, nr 1,
s.99-110.

Tabaszewski R., Instytucja klienteli w prawie europejskim w Swietle strasburskich standardow
orzeczniczych, Palestra 2018, nr 1-2, s. 90-106.

Tabaszewski R., Prawo pacjenta europejskiego do bezpieczeristwo osobistego, w: Unia Eu-
ropejska w przededniu Brexitu, red. J. Barcik, M. Péltorak, C.H. Beck, Warszawa 2018,
s. 160-172.

Tabaszewski R., Rola i zadania samorzgdow zaufania publicznego w kontekscie ochrony kon-
stytucyjnie uznanych praw i wolnosci, w: Dwie dekady Konstytucji RP - doswiadczenia
i wyzwania, red. M. Haczkowska, H. Duszka-Jakimko, Wydawnictwo Uniwersytetu
Opolskiego, Opole 2018, s. 55-66.

Tabaszewski R., Swiadczenie ustug prawnych wyzszego rzedu w krajowym systemie ochro-
ny praw czlowieka, w: Nowe wyzwania i rozwigzania w polskim systemie ochrony praw
cztowieka, red. J. Jaskiernia, K. Spryszak, Wydawnictwo Adam Marszalek, Torun 2018,
s.103-114.

STUDIA PRAWNICZE KUL 3(95) 2023

287



Z zycia Wydziatu / Faculty activities

II1

Tabaszewski R., Cwikowski Stanistaw, w: Stownik biograficzny adwokatow polskich, t. 3, z. 1,
red. A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018, s. 74-75.
Tabaszewski R., Dlugopolski Stanistaw, w: Stownik biograficzny adwokatow polskich, t. 3,
z. 1, red. A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018,
s. 82-84.
Tabaszewski R., Kozaczka Adam, w: Stownik biograficzny adwokatéw polskich, t. 3, z. 1, red.
A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018, s. 224-225.
Tabaszewski R., Piechowicz Jerzy, w: Stownik biograficzny adwokatow polskich, t. 3, z. 1, red.
A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018, s. 387-389.
Tabaszewski R., Rys Zbigniew, w: Stownik biograficzny adwokatow polskich, t. 3, z. 1, red.
A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018, s. 454-455.
Tabaszewski R., Sichrawa Kazimierz, w: Stownik biograficzny adwokatéw polskich, t. 3, z. 1, red.
A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018, s. 474-475.
Tabaszewski R., Sichrawa Roman, w: Stownik biograficzny adwokatéw polskich, t. 3, z. 1, red.
A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018, s. 475-477.
Tabaszewski R., Wiatr Narcyz, w: Stownik biograficzny adwokatow polskich, t. 3, z. 1, red.
A. Redzik, Naczelna Rada Adwokacka. Redakeja ,,Palestry”, Warszawa 2018, s. 596-598.

VII

Tabaszewski R., Stulecie na Medal, Dziennik Gazeta Prawna z dnia 10 maja 2018 r., nr 90
(4740), s. B7.

Trzebiatowski Marcin
II

Trzebiatowski M., Dobra wiara w uzyskaniu prawa wlasnosci przemystowej (na przykladzie
znaku towarowego) — domniemanie czy jego brak?, w: 100 lat ochrony wlasnosci prze-
mystowej w Polsce. Ksiega jubileuszowa Urzedu Patentowego Rzeczypospolitej Polskiej,
red. A. Adamczak, Wolters Kluwer, Warszawa 2018, s. 1086-1109.

Trzebiatowski M., O (bez)wzglednosci zakazu konkurencji cztonkéw rady nadzorczej spot-
dzielni - czy analogia do prawa spétek?, w: Societates et obligationes — tradycja, wspot-
czesnos$¢, przysztoscé. Ksiega Jubileuszowa Profesora Jacka Napieraly, red. A. Olejniczak,
T. Sojka, Wydawnictwo Naukowe Uniwersytetu im. Adama Mickiewicza w Poznaniu,
Poznan 2018, s. 651-661.

Trzebiatowski M., Przecigtny konsument jako kryterium odrézniania towaréw i ustug przy
stawce podatku VAT - krytyczna analiza krajowego orzecznictwa (cz. 1), Doradztwo Po-
datkowe. Biuletyn Instytutu Studiéw Podatkowych 2018, nr 6, s. 64-70.

Trzebiatowski M., Przecigtny konsument jako kryterium odrézniania towaréw i ustug przy
stawce podatku VAT - krytyczna analiza krajowego orzecznictwa (cz. 2), Doradztwo Po-
datkowe. Biuletyn Instytutu Studiéw Podatkowych 2018, nr 7, s. 63-73.

Trzebiatowski M., Zakaz konkurencji w spétce i spotdzielni - dziatalnos¢ faktycznie wykony-
wana czy chocby potencjalna mozliwos¢ konkurowania?, w: Ius est ars boni et aequi. Ksigga
pamigtkowa dedykowana Profesorowi Jézefowi Frgckowiakowi, red. A. Danko-Roesler,
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M. Lesniak, M. Skory, B. Soltys, Stowarzyszenie Notariuszy Rzeczypospolitej, Wroctaw
2018, 5. 1213-1232.

Trzebiatowski M., Zta wiara jako podstawa uniewaznienia praw wlasnosci przemystowej
innych niz znak towarowy - czy potrzeba deregulacji?, w: Ksigga Jubileuszowa z okazji
100-lecia rzecznictwa patentowego w Polsce, red. K. Czub, Polska Izba Rzecznikéw Paten-
towych, Warszawa 2018, s. 163-175.

\Y%

Trzebiatowski M., Gierszewski W., Narzedzie ochrony, ktore stato si¢ narzedziem walki z kon-
kurentami, Dziennik Gazeta Prawna z dnia 21 marca 2018 r., nr 57 s. B4.

Trzebiatowski M., Gierszewski W., Roszczenia autorskie: a jednak jednokrotnosé, Dziennik
Gazeta Prawna z dnia 31 stycznia 2018 r., nr 22 s. B6.

Trzebiatowski M., Gierszewski W., Sgdy nie powinny karac bieglych za ich kompetencje,
Dziennik Gazeta Prawna z dnia 8 maja 2018 r., nr 88, s. B5.

Trzewik Jacek
1A%

Trzewik J., Cywilnoprawny charakter srodka karnego w postaci obowigzku naprawienia szkody.
Glosa do wyroku SN z dnia 18 sierpnia 2017 r., II CSK 844/16, Glosa 2018, nr 1, s. 95-102.

Tunia Anna
I

Informacja w postgpowaniach sgdowych i administracyjnych, red. P. Fajgielski, A. Tunia, Wy-
dawnictwo KUL, Lublin 2018, ss. 246.

II

Tunia A., Duchowny jako podmiot administrujgcy w sprawach z zakresu administracji stanu
cywilnego, Studia z Prawa Wyznaniowego 2018, t. 21, s. 7-26.

Tunia A., Guarantees of the Right to Conclude Marriage in the Light of International and Eu-
ropean Standards and Their Influence on the Polish Law, w: The Influence of the European
System of Human Rights into National Law, red. M. Skwarzynski, P. Steczkowski, Wydaw-
nictwo KUL, Lublin 2018, s. 60-71.

Tunia A., Ochrona praw cztonkéw rodziny na plaszczyznie przepisow regulujgcych prawo i po-
stepowanie w sprawach o wykroczenia, w: Prawa i obowigzki cztonkéw rodziny, t. 2, Wy-
dawnictwo Academicon, Lublin 2018, s. 127-139.

Tunia A., Przestuchanie w trybie art. 54 § 6 k.p.w., w: Prawo dowodowe w postepowaniach
administracyjnych i wykroczeniowych z zakresu ruchu drogowego, red. M. Skwarzynski,
A. Mezglewski, Wydawnictwo KUL, Lublin 2018, s. 11-24.

Tunia A., Przetwarzanie danych osobowych publicznosci w postepowaniu w sprawach o wykro-
czenia, w: Informacja w postepowaniach sqgdowych i administracyjnych, red. P. Fajgielski,
A. Tunia, Wydawnictwo KUL, Lublin 2018, s. 89-99.
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Wasek-Wiaderek Malgorzata
II

Wasek-Wiaderek M., Ekstradycja a obowigzek poszanowania prawa do zycia prywatnego i ro-
dzinnego. Analiza orzecznictwa Europejskiego Trybunatu Prawa Czlowieka, w: W poszuki-
waniu prawdy. Rozwazania o prawie, historii i sprawiedliwosci, red. K. Banasik, A. Kargol,
A. Kubiak-Cyrul, M.J. Lubelski, E. Plebanek, A. Strzelec, Oficyna Wydawnicza AFM,
Krakowska Akademia im. Andrzeja Frycza Modrzewskiego, Krakow 2018, s. 779-787.

Wasek-Wiaderek M., Obowigzki paristwa w zakresie ochrony przed negkaniem w Swietle art. 8
Europejskiej konwencji praw cztowieka i innych standardéow Rady Europy, w: Stalking,
red. M. Mozgawa, Wolters Kluwer, Warszawa 2018, s. 179-194.

Wasek-Wiaderek M., Prawo intertemporalne, w: Studia i Analizy Sqgdu Najwyzszego. Przeglgd
Orzecznictwa za rok 2017, red. ]. Kosonoga, Biuro Studiéw i Analiz Sadu Najwyzszego,
Warszawa 2018, s. 386-393.

Wasek-Wiaderek M., Prawo karne skarbowe, w: Studia i Analizy Sgdu Najwyzszego. Przeglgd
Orzecznictwa za rok 2017, red. ]. Kosonoga, Biuro Studiéw i Analiz Sadu Najwyzszego,
Warszawa 2018, s. 558-562.

Wasek-Wiaderek M., Prawo oskarzonego do realizowania obrony na rozprawie w swietle
ostatnich zmian kodeksu postepowania karnego, w: Proces karny w dobie przemian. Prze-
bieg postgpowania, red. S. Steinborn, K. Wozniewski, Wydawnictwo Uniwersytetu Gdan-
skiego, Gdansk 2018, s. 311-326.

Wasek-Wiaderek M., Skarga na wyrok sgdu odwotawczego, w: Studia i Analizy Sgdu Najwyz-
szego. Przeglgd Orzecznictwa za rok 2017, red. ]. Kosonoga, Biuro Studiéw i Analiz Sagdu
Najwyzszego, Warszawa 2018, s. 509-516.

Wasek-Wiaderek M., Reopening of Court Proceedings Based on Article 540b Criminal Proce-
dure Code, Tus Novum 2018, t. 12, nr 4, s. 145-159.

Wasek-Wiaderek M., Rzetelnos¢ postepowania o wydanie wyroku tgcznego, w: Studia i Anali-
zy Sgdu Najwyzszego. Przeglgd Orzecznictwa za rok 2017, red. J. Kosonoga, Biuro Studiéw
i Analiz Sadu Najwyzszego, Warszawa 2018, s. 541-549.

Wasek-Wiaderek M., Uzupetnienie uzasadnienia wyroku sgdu odwotawczego, Bialostockie
Studia Prawnicze 2018, t. 23, nr 1, s. 197-209.

Wasek-Wiaderek M., Smarzewski M., Dzierzanowska J., Katedra Postgpowania Karnego, w:
100 lat nauk prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawla II, red. K. Bur-
czak, E. Czepczynska, M. Dyjakowska, M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lub-
lin 2018, s. 191-212.

Wiak Krzysztof
I
Prawo karne. Pytania, kazusy, tablice, testy, red. K. Wiak, wyd. 2, C.H. Beck, Warszawa 2018,
ss. 448.
II

Wiak K., Ochrona karna prawa cztowieka do zycia w prawie polskim, Teka Komisji Prawni-
czej PAN - Oddziat w Lublinie 2018, t. 11, nr 2, s. 475-493.
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Wiak K., Ochrona zycia i zdrowia dziecka w prawie karnym, w: Prawo karne w ochronie praw
dziecka, red. A. Grzeskowiak, I. Zgolinski, Wydawnictwo Kujawsko-Pomorskiej Szkoty
Wyzszej w Bydgoszczy, Bydgoszcz 2018, s. 49-59.

Wiak K., Gadzik Z., Katedra Prawa Karnego, w: 100 lat nauk prawnych na Katolickim Uni-
wersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czepczynska, M. Dyjakowska,
M. Jonca, S. Kwiecien, Wydawnictwo KUL, Lublin 2018, s. 79-94.

Widlo Jacek
II

Widlo J., Komentarz do przepiséw kodeksu cywilnego o zastawie art. 306-335, w: Kodeks cy-
wilny. Komentarz, t. 4. Zobowigzania. Czg$¢ szczegélna (art. 535-764°), red. M. Habdas,
M. Fras, Wolters Kluwer, Warszawa 2018, s. 746-812.

Widlo J., Umowa agencji, umowa komisu sprzedazy, umowa komisu zakupu, w: Umowy
w obrocie gospodarczym. Wzory. Komentarze. Orzecznictwo, red. A. Kidyba, Wolters Klu-
wer, Warszawa 2018, s. 151-190.

Widlo J., Umowa agencji, w: Kodeksowe umowy handlowe, red. A. Kidyba, Wolters Kluwer,
Warszawa 2018, s. 461-490.

Widlo J., Umowa komisu, w: Kodeksowe umowy handlowe, red. A. Kidyba, Wolters Kluwer,
Warszawa 2018, s. 491-513.

Widlo J., Ustanowienie zastawu rejestrowego na znaku towarowym Unii Europejskiej przed
sgdem polskim, w: 100 lat ochrony wlasnosci przemystowej w Polsce. Ksigga jubileuszowa
Urzedu Patentowego Rzeczypospolitej Polskiej, red. A. Adamczak, Wolters Kluwer, War-
szawa 2018, s. 1536-1550.

Witczak Hanna
II

Witczak H., Majgtkowa ochrona stosunku powinowactwa mortis causa, Teka Komisji Prawni-
czej PAN - Oddzial w Lublinie 2018, t. 11, nr 2, s. 495-506.

Witkowski Wojciech
I

Witkowski W., Natura i moc dowodowa dokumentu w kanonicznym procesie sgdowym, Wy-
dawnictwo Diecezjalne i Drukarnia w Sandomierzu, Lublin-Sandomierz 20138, ss. 304.

Woch Katarzyna
I

Woch K., The European Monitoring Centre for Drugs and Drug Addiction - Selected System-
-wide Issues and Activities, Review of European and Comparative Law 2018, t. 34, nr 3,
s.41-57.

Wojtasik Pawel
II

Wojtasik P, Urlop rodzicielski dla ojcow - problemy z implementacjg dyrektywy 2010/18
w Polsce, Acta Iuris Stetinensis 2018, nr 23, s. 201-226.
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Wrzaszcz Pawel
1I

Wrzaszcz P., Consumer Bankruptcy - the Direction of Legislative Changes, Law and Forensic
Science 2018, t. 16, nr 2, s. 29-34.

Wrzaszcz P, Rejestr spadkowy jako ochrona praw spadkobiercéw — ocena regulacji, w: Prawo ro-
dzinne i spadkowe wobec wspolczesnych zjawisk technologicznych i spotecznych, red.].M. Lu-
kasiewicz, M. Zatucki, Wydawnictwo Adam Marszalek, Torun 2018, s. 394-405.

Wrzosek Stanistaw
II

Wrzosek S., Misja administracji publicznej z punktu widzenia nauk spotecznych, w: Prawo
administracyjne wobec wspotczesnych wyzwan. Ksiega jubileuszowa dedykowana Profeso-
rowi Markowi Wierzbowskiemu, red. J. Jagielski, D. Kijowski, M. Grzywacz, C.H. Beck,
Warszawa 2018, s. 47-54.

Wrzosek S., Nauka administracji w ujeciu systemowym, w: Arbitraz i mediacja - perspektywy
prywatnoprawna i publicznoprawna. Miedzy teorig a praktykq. Ksiega pamigtkowa ku czci
Profesora Jana Lukasiewicza, red. ]. Olszewski, L. Blaszczak, R. Morka, Wydawnictwo
Uniwersytetu Rzeszowskiego, Rzeszow 2018, s. 552-559.

Wrzosek S., Poszukiwanie koncepcji ksztatcenia kadr dla administracji publicznej w Polsce,
Krytyka Prawa. Niezalezne Studia nad Prawem 2018, t. 10, nr 2, s. 350-362.

Wytrazek Wojciech
II
Wytrazek W., Pyter M., Katedra Administracyjnego Prawa Gospodarczego, w: 100 lat nauk
prawnych na Katolickim Uniwersytecie Lubelskim Jana Pawta II, red. K. Burczak, E. Czep-

czyniska, M. Dyjakowska, M. Jonca, S. Kwiecie, Wydawnictwo KUL, Lublin 2018,
s.425-428.

Zacharczuk Piotr
II

Zacharczuk P., Nowe zasady dokonywania podziatow wojewédztw na obwody towieckie, Ze-
szyty Naukowe KUL 2018, t. 61, nr 3, s. 59-76.

Zacharczuk P., Podzialy wojewddztw na obwody towieckie zachowujgce waznosé, Zeszyty Nau-
kowe KUL 2018, t. 61, nr 4, s. 405-419.

Zakrzewski Piotr
II
Zakrzewski P., Dziedziczenie udziatu zmartego czlonka spétdzielni, Przeglad Prawa Handlo-
wego 2018, nr 11, s. 28-33.
Zakrzewski P., Komentarz do wyroku Sgdu Najwyzszego z 24 lutego 2016 r., I CSK 147/15,
OSNC-ZD 2017, nr A, poz. 13, Rocznik Orzecznictwa i PiSmiennictwa z Zakresu Prawa
Spotdzielczego oraz Prawa Spotek Handlowych 2018, t. 8, s. 44-54.
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Zakrzewski P, Najem, zlecenie, prowadzenie cudzych spraw bez zlecenia, w: Kodeks cywilny.
Komentarz, t. 4. Zobowigzania. Czes¢ szczegolna (art. 535-764°), red. M. Habdas, M. Fras,
Wolters Kluwer, Warszawa 2018, s. 377-452, 627-711.

Zakrzewski P, Spétdzielnie mieszkaniowe po zmianach z 2017 r., Kwartalnik Prawa Prywat-
nego 2018, t. 27, z. 1, s. 177-228.

Zakrzewski P, Wyzysk, umowa przedwstepna, umowy z udziatem osob trzecich, dodatko-
we zastrzezenia umowne (zadatek, umowne prawo odstgpienia, odstgpne, kara umowna
i ustawowa), zwloka wierzyciela, w: Kodeks cywilny. Komentarz, t. 3. Zobowigzania. Czes¢
ogolna (art. 353-534), red. M. Habdas, M. Fras, Warszawa 2018, s. 850-957.

Zawi$lak Michat
II

Zawislak M. (ttum.), Wyrok Sgdu Administracyjnego z Dijon w sprawie stotowek szkolnych
z dnia 28 sierpnia 2017 r., Przeglad Prawa Wyznaniowego 2018, t. 10, s. 289-293.

Zdanikowski Pawel
II

Zdanikowski P., Zarzgd sukcesyjny przedsiebiorstwem osoby fizycznej — wybrane aspekty cy-
wilnoprawne nowej regulacji, w: Iuis est ars boni et aequi. Ksiega pamigtkowa dedykowa-
na Profesorowi Jézefowi Frgckowiakowi, red. A. Danko-Roesler, M. Lesniak, M. Skory,
B. Soltys, Stowarzyszenie Notariuszy Rzeczypospolitej, Wroctaw 2018, s. 1359-1369.

Zdunek Adam
I

Stanowienie i stosowanie prawa podatkowego w Polsce. Opodatkowanie dziatalnosci gospodar-
czej, red. B. Kucia-Gusciora, M. Minnich, A. Zdunek, R. Zielinski, Wydawnictwo KUL,
Lublin 2018, ss. 284.
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