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International human rights law
in the era of digital disinformation
and propaganda: case studies
from Myanmar and Ukraine

Prawo miedzynarodowe praw cztowieka
w dobie cyfrowej dezinformacji i propagandy.
Analiza przypadkéw Mjanmy i Ukrainy

MexayHapogHoe npaBo B 0611acTy NpaB YesioBeka
B 3Moxy LudpoBon aeavHpopmaLmy 1 nponaraHabl.
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Summary: Today, more than ever, the Internet and social media have become our primary sources of informa-
tion, offering us a window to the world. However, this freedom to access and disseminate information has neg-
ative consequences, as it allows for a rapid spread of disinformation, propaganda, and hate speech. From the
perspective of international human rights law, questions arise regarding the obligations and responsibilities of
states. In this discussion, the authors argue that one of the primary tasks of states is to take necessary and ap-
propriate measures to simultaneously protect the freedom of expression and prevent the spread of propagan-
da and disinformation. Balancing these conflicting interests is a complex challenge. To better understand them,
the authors analyse selected examples from international and domestic jurisprudence and practice, such as the
Rohingya genocide in Myanmar and the war in Ukraine. These cases serve to illustrate how state-sponsored
propaganda and disinformation can lead to violence and result in grave human rights violations.

Key words: freedom of expression, disinformation, propaganda, Myanmar, Ukraine, human rights

Streszczenie: Internet i media spotecznosciowe staty sie naszymi gtéwnymi zrédtami informacji, otwierajac
nam okno na $wiat. Jednak wolno$¢ dostepu do informacji i fatwosc¢ jej rozpowszechniania niesie ze sobg
negatywne konsekwencje w postaci szybkiego rozprzestrzeniania sie dezinformacji, propagandy i mowy
nienawisci. Z perspektywy prawa miedzynarodowego praw cztowieka pojawiaja sie pytania dotyczace obo-
wigzkéw i odpowiedzialnosci panstw. W niniejszym artykule autorzy argumentuja, ze zadaniem panstw jest
podjecie niezbednych i odpowiednich dziatart zaréwno w celu ochrony wolnosci wypowiedzi, jak i zapobie-
gania rozprzestrzenianiu sie propagandy i dezinformacji. Rozréznienie wypowiedzi podlegajacych ochronie
od tych przekraczajacych dopuszczalne granice wolnosci stowa niekoniecznie jest oczywiste i moze stanowic
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trudne wyzwanie. Aby lepiej zrozumiec te kwestie, autorzy koncentrujg sie na analizie dwdch przyktadoéw,
tj. ludobojstwa muzutmanskiej mniejszosci Rohingya w Mjanmie oraz wojny w Ukrainie. Stanowia one ilustracje
tego, jak panstwowa propaganda i dezinformacja moga prowadzi¢ do przemocy i powaznych naruszen praw
cztowieka.

Stowa kluczowe: wolnos¢ stowa, dezinformacja, propaganda, Mjanma, Ukraina, prawa cztowieka

Pesiome: VIHTepHeT 1 colmanbHble CeTW CTanun Ans HaC OCHOBHbBIMY NCTOYHUKaMU MHGOPMaLIK, OTKPbIB HaM
OKHO B Myp. OpHako cBobofa AoCTyna K MHGOPMaLMM U BOSMOXKHOCTb ee pacnpoCTpaHeHUs BNeKyT 3a coboi
HeraTViBHble NOCNEACTBUSA B BrAe GbICTPOro pacnpocTpaHeHus fe3nHGopMaLu, MPonaraHapl v A3bika Bpax-
Ibl. C TOUKM 3peHuUs MexayHapofAHOro npaea B 06/1acTv NpaB YesioBeKa BO3HMKAOT BOMPOCh! 06 06A3aHHO-
CTAX 1 OTBETCTBEHHOCTM rOCYAapCTB. B JlaHHO CTaTbe aBTOPbI YTBEPXKAAIOT, UTO B 06A3aHHOCTY rOCyAapCcTB
BXOAUT NMPUHATVE HEOOXOAMMbIX 1 HAAMIEXALLUMX MepP KaK /151 3aLmTbl CBOBOAbI BbIPAXKEHNSI MHEHWIA, TaK 1 Ans
npefoTBpaLLeHNA PacNpoCTpaHeHns nNponaraHabl 1 AesvHbopmauyun. PasrpaHuyeHrie Mexay 3aluiaemon
peublo 1 peubto, BbIXOAALLEN 3a [ONYCTMMbIE Mpefenbl CBOOOAbI BbIPaKEeHWNA MHEHWIA, He BCerfia OYeBUAHO
1 MOXET NPeLCTaBATb ONPEAENEHHYIO CIIOKHOCTb. YTOGbI SiyuULLe MOHSATH 3TV BOMPOCHI, aBTOPbI COCPEA0TOUM-
NINCb Ha aHanm3e AByX NPUMEPOB — reHoLMaa MyCy/IbMaHCKOrO MEHBLUVHCTBA POXMHAXA B MbsHME 1 BOMHbI
B YKpaviHe. OHUM HarnAagHo NokasblBaloT, Kak rocyAapCcTBeHHas npornaraHaa U AesnHpopmalma MoryT NpuBo-
[UTb K HACWIIMIO 1 CEPbE3HbBIM HAaPYLIEHVSIM MPaB YesioBeKa.

KnioueBble cnoBa: cBo60/a C/10Ba, ,U,e3I/IH¢!OpMaLll/Iﬂ, nponaraHaa, MbaAHMa, YKpanHa, npaBa YenoBeka

Pe3tome: IHTEPHET Ta coujianbHi MepeXi CTanm HawVMN OCHOBHUMM [Xepenamun iHpopmalii, Bigkpusatoum
BikHO y cBiT. OfHak cBobofa AOCTyny A0 iHbopMaLii Ta NerkicTb ii MOWMPEHHA NPU3BOAUTD [O HEraTUBHUX
HacnigKiB y BUMMAAI WBUAKOTO MOWMPEHHA AesiHdopmalii, nponaraHay Ta MOBU BOPOXHEUI. 3 TOUKK 30py
Mi>KHapOAHOro npaea MpaB NMIOAVHN BUHUKAOTb MUTAHHA LWOoA0 O6O0B'A3KIB Ta BiAMOBIAANbHOCTI AepKaB.
Y Uit cTaTTi aBTOpPU CTBEPAXKYIOTb, WO Came Ha epaBax JIeXUTb BiANOBIAaIbHICTb 3a BXXUTTA HEOOXiAHMX
i HaneXHUx 3axofiB fK ANA 3aXWUCTy CBOOOAW BUPAKEHHS MOMNAAIB, TaK i AnA 3anobiraHHA MOLVPEHHIO
nponaraHav Ta AesiHpopmaldiii. Pi3HMLA MiXK 3aXMLLEHUM MOBIEHHAM | MOBRIEHHAM, AKe NepPeBULLYE AOMYCTUMI
MeXi CBOOOAN BUpPaXXeHHA NOrNAAIB, He 3aBXAM OYeBMIHA | MOXe OyTn cknagHot. LLob Kpalue 3po3ymiTu L
NWTaHHSA, aBTOPU 30CepeKyloTbCA Ha aHasisi ABOX NPUKMAaAiB, a came reHouuay MycCySibMaHCbKOI MEHLIVHN
PoxiHpxa B M'aHMi Ta BiltHM B YKpaiHi. BoHU intocTpytoTb, AK AepKaBHa nponaraHia Ta fesiHdopmaLisa MoXyTb
NpW3BECTIN 0 HACKNbCTBA Ta CEPIO3HUX MOPYLLEHb NPAB IIOAUHN.

KniouoBi cnoBa: cBo6opa cnosa, AesiHpopmallis, nponaraHga, M'aHma, YKpaiHa, npasa noanHmu

Introduction

Information warfare is not a new phenomenon. Throughout history, infor-
mation and its presentation have consistently represented valuable assets and
instruments of influence over individuals and societies.! This influence be-
comes particularly potent in times of war, conflict and crisis, and it should
not be underestimated.? In recent decades, rapid technological development

1 On the role played by the media, in particular the audiovisual media see, e.g.: Judgment of the ECtHR
of 17 September 2009, Manole and Others v. Moldova, application no. 13936/02, § 97; Judgment of
the ECtHR of 16 June 2015, Delfi AS v. Estonia, application no. 64569/09, § 134.

2 J. Fox, D. Welch, Justifying War: Propaganda, Politics and the Modern Age, in: Justifying War, eds.
J. Fox, D. Welch, London 2012, pp. 1-20.
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has enabled the rapid and widespread dissemination of information. During
World War II, propaganda was disseminated through traditional media, such
as newspapers, radio, posters, and leaflets. Today, however, the scale is differ-
ent. Almost everyone owns a smartphone, tablet, or laptop, allowing them to
capture, share and consume information. The World Wide Web has emerged
as the predominant channel for communication and information, prompting
states to apply measures to control and censor undesirable content.® Tech-
niques such as blocking webpages and suspending social media accounts have
become standard procedures to fight “terrorist propaganda,” “external influ-
ence” or political critique.*

However, this paper does not aim to delve into these extensively well-researched
phenomena infringing the freedom of expression. Instead, it will focus on another
problem, i.e. on situations where the state or state-affiliated or inspired actors ac-
tively promote disinformation and propaganda, incite war and violence, or delib-
erately manipulate societies. In the domain of political - but also legal - discourse,
disinformation is often labelled as propaganda. Political actors who produce dis-
information masqueraded as news do so to influence public perception, whether
it pertains to specific issues, individuals, or global views of the world.” Identifying
a message or news as propaganda inherently implies a negative and dishonest con-
notation. Synonyms for propaganda include terms such as falsehood, distortion,
deceit, manipulation, mind control, psychological warfare, and brainwashing.®
A specific subset of this phenomenon is propaganda for war, which serves to incite
or encourage aggression, hostility, and participation in armed conflicts.

The problem is significant, because disinformation, fake news, and propaganda
are universally recognised as substantial security threats, particularly when they
are state-sponsored.” As observed by the human rights organisation Article 19,
digital technologies have transformed the ways of state-led disinformation and

3 Internet disruptions, shutdowns and suspension of social media have been recorded in many coun-
tries around the globe. See: Amnesty International Report 2021/22: The State of the World’s Human
Rights, pp. 23, 36, 55, 111, 140-141, 191, 197, 216, 264, https://www.amnesty.org/en/documents/
pol10/4870/2022/en/ [access: 5.09.2023].

4 E.Bechtold, G. Phillipson, Glorifying Censorship? Anti-Terror Law, Speech, and Online Regulation, in:
The Oxford Handbook of Freedom of Speech, eds. A. Stone, F. Schauer, Oxford 2021 [online edition:
Oxford Academic, 10.02.2021], pp. 518-541.

5 B. Kalsnes, Fake News, in: Oxford Research Encyclopedias: Communication, ed. J. Nussbaum, https://
doi.org/10.1093/acrefore/9780190228613.013.809 [access: 10.09.2023].

6 G.S. Jowett, V.J. O’Donnell, Propaganda and Persuasion, 5th ed., London 2012, pp. 2-3.

7 B. Baade, Fake News and International Law, European Journal of International Law 2018, vol. 29,
no. 4, pp. 1357-1376.
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propaganda: not only expanding its scale and speed but also utilising state-spon-
sored troll farms, bots, deep fakes and impersonation of media outlets.®

The article is divided into three parts, followed by conclusions. The first section
provides a normative overview of international law standards regarding freedom
of expression, propaganda, and disinformation. The authors analyse the types of
state conduct prohibited by international law and reflect on whether it violates
the freedom of expression and information. The subsequent sections present two
recent case studies of state-sponsored propaganda and disinformation: the situ-
ation of Rohingya in Myanmar and the Kremlins propaganda related to the war
in Ukraine.

The central issue we consider in this article is how international law currently
addresses such state conduct. Is there a need for standardised definitions? How
can we best prevent the misuse of the Internet and new digital technologies?
What role do international organisations and the international community play
in curbing state-sponsored propaganda and disinformation? Finally, do restric-
tions on state-inspired propaganda violate freedom of expression and informa-
tion? We argue that the unprecedented rise of fake news and intentional disin-
formation calls for an interpretation of freedom of expression that encompasses
the right to access reliable and unmanipulated information. The two case studies
presented in the article effectively illustrate the power of propaganda. While we
acknowledge that censorship and free speech restrictions should be approached
cautiously, their appropriateness depends on the context. It is crucial to distin-
guish between situations in which a state limits its citizens’” freedom of expression
and situations in which it deliberately seeks to manipulate them. Without access
to reliable information, democracies will struggle to function, and protecting hu-
man rights becomes challenging. The right of people to speak freely on matters
of public concern is rightly viewed as essential to the formation of democratic
public opinion through which the people control the government.” However, en-
suring this right may not suffice when governments actively employ propaganda.

8 Article 195 Submission: Response to the Consultations of the UN Special Rapporteur on Freedom of
Expression on Her Report on Disinformation, https://www.ohchr.org/sites/default/files/Documents/Is-
sues/Expression/disinformation/2-Civil-society-organisations/ ARTICLE19.pdf [access: 12.09.2023].

9 A. Bhagwat, J. Weinstein, Freedom of Expression and Democracy, in: The Oxford Handbook...,
pp- 82-105.
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1. Freedom of expression v. propaganda for war and disinformation
(normative level)

Freedom of expression is universally recognised as one of the core civil and political
freedoms guaranteed by fundamental global'® and regional' human rights instru-
ments. Nonetheless, this freedom is not absolute and can be subject to limitations'
or even a derogation in times of public emergency.” In recent decades, freedom of
expression has been an area of increased interest as reflected in the activities of var-
ious stakeholders, including the UN Special Rapporteur on freedom of opinion and
expression,' the Human Rights Committee,"” and, on the regional level, through
the jurisprudence of the European Court of Human Rights (hereinafter: ECtHR),
which has been evolving since the late 1970s.'

While normative and jurisprudential standards pertaining to freedom of ex-
pression have been well-established, much less attention has been paid to phe-
nomena that can be seen as the misuse or abuse of this freedom, such as the
dissemination of propaganda for war and disinformation. Nevertheless, the inter-
national community’s efforts to establish norms preventing states from inciting to
war through radio transmissions date back to the 1930s. During this period, un-
der the auspices of the League of Nations, nearly thirty states adopted the Inter-
national Convention Concerning the Use of Broadcasting in the Cause of Peace."”

10 International Covenant on Civil and Political Rights (adopted on 16 December 1966, entered into
force 23 March 1976), 999 UNTS 171 (hereinafter: ICCPR), Article 19 (2): “Everyone shall have the
right to freedom of expression; this right shall include freedom to seek, receive and impart informa-
tion and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of
art, or through any other media of his choice”

11 Convention for the Protection of Human Rights and Fundamental Freedoms (adopted on 4 Novem-
ber 1950), Article 10; American Convention on Human Rights (adopted on 22 November 1969); OAS
Treaty Series no. 36, Article 13; African Charter on Human and Peoples’ Rights (adopted on 27 June
1981, entered into force 21 October 1986), (1982) 21 ILM 58, Article 9 (2).

12 Cf. ICCPR, Article 19 (3); European Convention of Human Rights (hereinafter: ECHR), Article 10 (2).

13 The freedom of expression does not belong to the catalogue of non-derogable rights, see: ICCPR,
Article 4; ECHR, Article 15 (2).

14 The mandate of the UN Special Rapporteur was established by the Human Rights Commission in
1993, UN Doc. E/CN.4/1993/L.48, currently operating under the Resolution of the Human Rights
Council 52/9 of 2023.

15 UN Human Rights Committee, General Comment no. 34, UN Doc. CCPR/C/GC/34, 12.09.2011,
Article 19: Freedoms of opinion and expression.

16 Cf. ].-E Flauss, The European Court of Human Rights and the Freedom of Expression, Indiana Law
Journal 2009, vol. 84, pp. 809-849; W.A. Schabas, The European Convention on Human Rights. A Com-
mentary, Oxford 2015, pp. 444-481.

17 Adopted on 23 September 1936, League of Nations Treaty Series 1938, vol. 186, no. 4319.
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Article 2 of this treaty obliged States Parties “to ensure that transmissions from
stations within their respective territories shall not constitute an incitement ei-
ther to war against another High Contracting Party or to acts likely to lead there-
to” The 1936 Convention entered into force in 1938, although its significance
can only be described as mediocre. Nonetheless, it did reflect valid concerns
about using the then-modern technology (radio broadcasting) to disseminate
propaganda.

In the post-war evolution of international human rights law, one should remem-
ber the explicit reference to “propaganda for war” in Article 20 of the International
Covenant on Civil and Political Rights (ICCPR). This provision prohibits “any pro-
paganda for war” (§ 1) and obliges States Parties to establish statutory prohibitions
of “any advocacy of national, racial or religious hatred that constitutes incitement
to discrimination, hostility or violence” (§ 2). However, it is noteworthy that this
standard has been barely explained in the practice of the Human Rights Committee
and legal doctrine, at least until certain scholars took a closer look at the prohibi-
tion of war propaganda.’® General Comment no. 11, which provides guidance on
Article 20 of the ICCPR, does not define or offer examples of the various forms of
propaganda. Instead, it only clarifies the ultimate consequence of it, namely the
threat of aggression or a resulting act of aggression or breach of the peace contrary
to the Charter of the United Nations."”

The obligations arising from Article 20 of the ICCPR are considered largely
‘horizontal” in nature and require state efforts to protect the essence of this right (i.e.
not to be subjected to propaganda for war or incitement to discrimination, hostility,
or violence) by private individuals.*® General Comment no. 34 of the Human Rights
Committee, which addresses freedom of expression, does not explore the essence of
Article 20 in detail. However, it does highlight the compatibility of Article 20 with
the broader guarantee enshrined in Article 19.' Moreover, it points out that “what
distinguishes the acts addressed in Article 20 from other acts that may be subject to
restriction under Article 19 § 3, is that for the acts addressed in Article 20, the Cov-
enant indicates the specific response required from the State: their prohibition by

18 M.G. Kearney, The Prohibition of Propaganda for War in International Law, Oxford 2007, passim.

19 CCPR, General Comment no. 11, 29.07.1983, Article 20: Prohibition of Propaganda for War and In-
citing National, Racial or Religious Hatred, § 2.

20 M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary, 2nd ed., Kehl am Rhein
2005, XXI. See also: PM. Taylor, A Commentary on the International Covenant on Civil and Political
Rights: The UN Human Rights Committee’s Monitoring of ICCPR Rights, Cambridge 2020, pp. 579-590.

21 Supra note 15, § 50.
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law”* It is crucial to approach such often highly repressive legislation with caution
due to its potential misuse. This legislation typically does not target the speech of
state organs, but focuses on political opposition and activists.

Legally speaking, the prohibition of war propaganda has a well-defined status in
international human rights law. It serves as a standard that prioritises the mainte-
nance of peace and security over the misuse of freedom of expression, which runs
counter to the most elementary principles of international order. Less clear, howev-
er, is how international law addresses the problem of disinformation. In her recent
report, the UN Special Rapporteur on the promotion and protection of the right to
freedom of opinion and expression conducted an analysis of this phenomenon and
offered numerous recommendations.” She emphasised that while there is no uni-
versally accepted definition of ‘disinformation, the term generally refers to “false
information that is disseminated intentionally to cause serious social harm.”** The
European Union (EU) employs a broader definition, understanding disinformation
as “verifiably false or misleading information that is created, presented and dissem-
inated for economic gain or to intentionally deceive the public, and may cause pub-
lic harm”» Notwithstanding these differences, there is a common understanding
that disinformation can be extremely harmful to human rights, particularly in the
context of modern digital technologies that enable a rapid and sophisticated spread
of distorted information. Addressing this challenge — which has thus far received
limited attention — must involve various stakeholders, including states and private
companies.

In essence, international human rights law recognises the dangers of dissem-
inating propaganda and disinformation. The existing legal framework, including
Articles 19 and 20 of the ICCPR, attempts to strike a balance between the legitimate
exercise of freedom of expression and the potential for its misuse. It is not coinci-
dental that Article 19 (3) of the ICCPR recalls the “special duties and responsibil-
ities” that come with the exercise of this freedom. However, as illustrated below,
states and other actors engage in the active use of propaganda and disinformation,
which ultimately leads to violence, war, and human suffering.

22 Ibidem, § 51.

2 Disinformation and freedom of opinion and expression — Report of the Special Rapporteur on
the promotion and protection of the right to freedom of opinion and expression, Irene Khan,
A/HRC/47/25, 13.04.2021.

24 Tbidem, §§ 11-15.

25 Communication on tackling online disinformation, COM (2018) 236, Brussels, 26.04.2018.
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2, Case study: anti-Rohingya propaganda in Myanmar

The Rohingya are a Muslim ethnic minority group, although they are not official-
ly recognised as such in Myanmar and face statelessness. They have lived in the
predominantly Buddhist Myanmar for centuries. The Rohingya have endured dis-
crimination and persecution for many decades,* but the most significant exodus
occurred in August 2017 following armed attacks, widespread killings, and vio-
lence that began in October 2016.” As observed by the UN High Commissioner
for Human Rights, the primary catalyst behind this escalation can be traced to “the
dramatic expansion of public access to social media [that] has enabled extremist
and ultra-nationalist movements to propagate messages inciting hatred and vio-
lence, fuelling communal tensions.”* The case of anti-Rohingya propaganda serves
as a compelling illustration of how powerful the Internet has become and under-
scores that states cannot afford to remain passive. Instead, states need to take all
measures necessary, while fully respecting human rights and fundamental free-
doms, to counter any incitement to hatred or violence by publicly condemning
such acts and holding those who commit them accountable under criminal law.
These obligations are, however, not new and have been previously voiced by various
human rights bodies in the context of addressing hate speech.”” In essence, states
are expected to act as reasonable regulators, setting standards for social media plat-
forms and website administrators while implementing preventive measures and ef-
fectively combating hate speech.

The case of Myanmar is far from straightforward due to the direct and active
involvement of public officials in propaganda activities. According to statements
from former military officials, researchers, and civilian officials, members of the
Myanmar military played a central role in the systematic anti-Rohingya campaign

26 Situation of human rights of Rohingya Muslims minority and other minorities in Myanmar - Report
of the United Nations High Commissioner for Human Rights, A/HRC/43/18, 27.01.2020. The report
addresses the root causes of the violations and abuses suffered by ethnic and religious minorities in
Myanmar, including the Rohingya.

27 Report of the Detailed Findings of the Independent International Fact-Finding Mission on Myanmar,
A/HRC/39/CRP2, 18.09.2018, §§ 1069-1095. It is estimated that between 2016 and 2018 there could
have been as many as 25,000 casualties.

28 Statement by Michelle Bachelet, United Nations High Commissioner for Human Rights at the Human
Rights Council 43rd Session, 27.02.2020, https://www.ohchr.org/en/statements/2020/02/high-com-
missioner-report-rohingya-and-other-minorities-myanmar [access: 15.09.2023].

29 Cf. Decision of ECtHR of 27 June 2017, Belkacem v. Belgium, application no. 34367/14; Decision of
ECtHR of 20 April 2010, Le Pen v. France, application no. 18788/09; Decision of ECtHR of 8 February
2018, Abedin Smaji¢ v. Bosnia and Herzegovina, application no. 48657/16; ECRI General Policy Rec-
ommendation no. 15 on Combating Hate Speech, CRI(2016)15, 8.12.2015, Strasbourg.
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on Facebook that spanned half a decade. Facebook itself admitted that there were
clear and deliberate efforts to covertly disseminate propaganda directly linked to
the Myanmar military.” The United Nations Mission also reported the involvement
of several key actors, including nationalist political parties and politicians, promi-
nent monks, academics, influential individuals, and members of the government,
who ‘weaponised’ Facebook and other media for “a carefully crafted hate campaign
[to] develop a negative perception of Muslims among the broad population in
Myanmar.?!

Myanmar’s case demonstrated a need to ensure that social media platforms,
including Facebook and X (formerly Twitter), uphold human rights and adhere
to due diligence standards, as envisaged in the United Nations Guiding Principles
on Business and Human Rights (UNGPs).* It also underscored how states may
manipulate Internet in violation of their human rights obligations. In Novem-
ber 2019, Gambia instituted proceedings against Myanmar at the International
Court of Justice (IC]) for breaching its obligations under the Genocide Conven-
tion.” It seeks to hold Myanmar accountable for the crime of genocide against
the Rohingya, and part of the application addresses the issue of hate propaganda
against the Rohingya group.* Under Article III of the Genocide Convention, the
commission of the acts listed therein, other than genocide itself, is also prohib-
ited by the Convention. This includes a direct and public incitement to commit
genocide. On 23 January 2020, the IC] indicated provisional measures,” obliging
Myanmar to ensure that its military, as well as any irregular armed units it may
direct or support and any organisations and persons that may be subject to its
control, direction or influence, do not commit acts of genocide, conspiracy to
commit genocide, direct and public incitement to commit genocide, attempt to

30 P. Mozur, A Genocide Incited on Facebook, With Posts From Myanmar’s Military, The New York Times,
15.10.2018, https://www.nytimes.com/2018/10/15/technology/myanmar-facebook-genocide.html
[access: 24.09.2023].

31 Report of the Detailed Findings..., § 696.

32 Report of the Special Rapporteur on the situation of human rights in Myanmar, A/HRC/40/68,
2.05.2019, p. 19. See also: M. Gajos, Facebook in Myanmar: The Challenges and Promises of Applying
the United Nations Guiding Principles on Business and Human Rights to a Social Media Company, Re-
view of International, European and Comparative Law 2020, vol. 18, pp. 121-148.

33 The Gambia v. Myanmar (Application instituting proceedings and request for provisional measures,
Application of the Convention on the Prevention and Punishment of the Crime of Genocide, filed on
11 November 2019), https://www.icj-cij.org/public/files/case-related/178/178-20191111-APP-01-00-
EN.pdf [access: 26.09.2023].

34 Ibidem, §$ 37-46.

35 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The
Gambia v. Myanmar), Provisional Measures, Order of 23 January 2020, I.C.J. Reports 2020, p. 3.

STUDIA PRAWNICZE KUL 4(96) 2023

15



Michat Balcerzak, Julia Kapelariska-Pregowska

16

commit genocide, or of complicity in genocide.” As of December 2023, the case is
pending before the IC]. On 22 July 2022, the Court delivered its Judgment on the
preliminary objections raised by Myanmar, finding that is had jurisdiction and
that the application was admissible.”

Alongside the proceedings before the IC], Gambia initiated a civil action against
Facebook at the US District Court for the District of Columbia. Pursuant to Title 28
of the United States Code § 1782, Gambia sought access to the content removed by
Facebook for use as evidence in its litigation against Myanmar at the IC]. Gambia
intended to use these records to prove the genocidal intent necessary to establish
responsibility for the genocide of the Rohingya. Gambia’s request for de-platformed
content and related internal investigation documents was granted by the Court’s or-
der of 22 September 2021. The US court emphasised that “Facebook can act now. It
took the first step by deleting the content that fuelled a genocide [...]. Locking away
the requested content would be throwing away the opportunity to understand how
disinformation begat genocide of the Rohingya and would foreclose a reckoning at
the ICJ

While much of the academic and public discourse regarding the Rohingya fo-
cused on Myanmar’s accountability for the genocide, including state responsibility
and individual criminal responsibility,” other vital aspects received relatively less
attention. It seems no less essential to encourage a discussion on possible path-
ways for prevention and the role of the international community, as well as UN
special procedures and other bodies. UN reports have highlighted the root caus-
es and long-standing systemic discrimination against the Rohingya,* which has
been overlooked not only by Myanmar but also by the international community as
a whole."!

36 Ibidem, § 80.

37 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The
Gambia v. Myanmar), Preliminary Objections, Judgment, I.C.]J. Reports 2022, p. 447.

38 US District Court for the District of Columbia, The Republic of Gambia v. Facebook, Inc., Order of
22 September 2021, https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2021/10/
In-re-Gambia-v-Facebook.pdf [access: 12.09.2023].

39 Cf. M. Ramsden, Accountability for Crimes against the Rohingya: Strategic Litigation in the Internation-
al Court of Justice, Harvard Negotiation Law Review 2021, vol. 26, pp. 153-191; K. Rapp, Social Media
and Genocide: The Case for Home State Responsibility, Journal of Human Rights 2021, vol. 20, no. 4,
Ppp- 486-502. See also: ICC Pre-Trial Chamber III, Decision Pursuant to Article 15 of the Rome Statute
on the Authorisation of an Investigation into the Situation in the People’s Republic of Bangladesh/
Republic of the Union of Myanmar, ICC-01/19-27, 14.11.2019.

40 Supra note 31, § 458.

41 Ibidem, § 747: The UN Mission concluded that already in 2012 and 2013 violence in Rakhine State
was pre-planned and instigated and that the Myanmar security forces were actively involved and
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Given the fine line between systemic discrimination and hate speech that can
ultimately lead to violence or even genocide, it is imperative that such ‘campaigns’
ring an early warning bell.** Facebook has faced criticism for being too slow to act,
but at the same time, it has been accused of restricting freedom of speech on many
different occasions. This raises the critical question of who should be entrusted
with the authority to make such decisions. The question of who is crucial because
the question of how is well-grounded in human rights standards. As reflected in
a well-established case law of the ECtHR: “any measure taken by State authori-
ties or private-sector actors to block, filter or remove internet content [...] must
in particular be prescribed by a law which is accessible, clear, unambiguous and
sufficiently precise to enable individuals to regulate their conduct. They must at the
same time be necessary in a democratic society and proportionate to the legitimate
aim pursued.”” In other words, it is crucial who will assess the intention (mens rea
criteria), context, causal link, and potential harm requirements and take responsi-
ble and adequate decisions.

3. Case study: Russia’s war propaganda

Russia’s information war against Ukraine had started well before 24 February 2022,
when the former launched full-scale military aggression.* While engaging in dis-
information in international relations is, in and of itself, neither new nor illegal,
Russia took it to the next level by orchestrating a propaganda campaign in support
of the war of aggression. This campaign was strictly interlinked with the use of force
in blatant violation of the United Nations Charter.* Even though official and media
statements have avoided using the term ‘war’ and instead employed the phrase

complicit.

42 The Report of the Special Rapporteur on the situation of human rights in Myanmar (A/71/361,
29.08.2016, § 67) mentions systemic discrimination and deprivation of basic human rights of Mus-
lim minority, as well as incidents of hate speech, incitement to hatred and violence and religious
intolerance.

4 See: Council of Europe, Thematic Factsheet on Freedom of Expression, the Internet and New Technologies,
June 2018, https://rm.coe.int/freedom-of-expression-internet-and-new-technologies-14june2018-docx
/16808b3530 [access: 8.08.2023].

44 A. Aliaksandrau, Brave New War: The Information War between Russia and Ukraine, Index on Cen-
sorship 2014, vol. 43, no. 4, pp. 54-60. See also: OHCHR Report on the human rights situation in
Ukraine, 15.04.2014, §§ 72-76, https://www.ohchr.org/en/press-releases/2014/04/ukraine-misinfor-
mation-propaganda-and-incitement-hatred-need-be-urgently [access: 27.09.2023].

45 B. Asrat, Prohibition of Force Under the UN Charter: A Study of Art. 2 (4), Uppsala 1991, p. 139.
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‘special military operation, it is indisputable that Russia’s actions constituted a crime
of aggression. Russia’s allegations of genocide have been used as a pretext for invad-
ing Ukraine, and this case awaits judicial assessment through Ukraine’s application
to the International Court of Justice.* The justifications for Russia’s aggression,
presented at domestic and international fora, exemplify the instrumentalisation of
international law.

Itis disappointing, although not entirely surprising, that Russian propaganda has
not been strongly condemned by the UN General Assembly (UNGA) and the UN
Security Council. Opposition to such propaganda has been voiced by the Human
Rights Council (HRC) and various expert bodies, which have called on the Russian
Federation to immediately cease its unlawful practices of propaganda for war and
promotion of national hatred.”” In a resolution addressing the war in Ukraine, the
HRC emphasised that “disinformation spread by States and state-sponsored actors
can accompany serious violations of international law and can have a far-reaching
negative impact on the enjoyment of human rights, in particular in times of emer-
gency, crisis and armed conflict” In the resolution, the HRC also demanded an
immediate cessation of disinformation, propaganda for war, and national hatred
related to the aggression against Ukraine.*®

Before adopting the aforementioned HRC resolution, the Council of the Eu-
ropean Union took a significant step on 1 March 2022 by suspending the distri-
bution of state-owned disinformation outlets Russia Today and Sputnik across
the EU.* Even before this decision, several regulators in EU Member States had
taken action against these outlets, including Estonia, Latvia, Lithuania, and Po-
land. Germany also prohibited broadcasting the German edition of Russia Today
due to a lack of a licence.” EU sanctions were comprehensive, covering all means
of transmission and distribution, including cable, satellite, IPTV, platforms,

46 Ukraine v. Russian Federation, Application instituting proceedings filed on 26 February 2022, https://
www.icj-cij.org/public/files/case-related/182/182-20220227-APP-01-00-EN.pdf [access: 2.08.2023].

47 Ukraine: Joint statement on Russias invasion and importance of freedom of expression and infor-
mation, 4.05.2022, https://www.ohchr.org/en/statements-and-speeches/2022/05/ukraine-joint-state-
ment-russias-invasion-and-importance-freedom [access: 4.08.2023].

48 Human Right Council Resolution S-34/1 on the deteriorating human rights situation in Ukraine
stemming from the Russian aggression, 12.05.2022.

49 Council Regulation (EU) 2022/350 of 1 March 2022 amending Regulation (EU) No. 833/2014
concerning restrictive measures in view of Russia’s actions destabilizing the situation in Ukraine,
OJ L 65, 2.03.2022, pp. 1-4 and Council Decision (CFSP) 2022/351 of 1 March 2022 amending De-
cision 2014/512/CFSP concerning restrictive measures in view of Russia’s actions destabilizing the
situation in Ukraine, OJ L 65, 2.03.2022, pp. 5-7.

50 Ukraine: Sanctions on Kremlin-backed outlets Russia Today and Sputnik, https://ec.europa.eu/com-
mission/presscorner/detail/en/IP_22_1490 [access: 12.08.2023].
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websites, and apps. All licences, authorisations, and distribution arrangements
were suspended.

While these sanctions can be seen as legal countermeasures to address the
Russian Federations’ illegal conduct, they raised some concerns about their ne-
cessity and proportionality.” Russia challenged these measures before the Gener-
al Court.”> Some commentators argued that the EU’s decisions violated the right
to access information because they were overly broad and covered all content
broadcasted by these outlets rather than targeting only propaganda information.”
Admittedly, some justifications for the sanctions may be viewed as too general
and do not specifically refer to the war in Ukraine. Instead, they focus on a sys-
tematic, international campaign of media manipulation and distortion of facts to
reinforce Russia’s strategy of destabilising its neighbouring countries as well as
the EU and its Member States.” Another argument against the proportionality of
EU’s sanctions was that misleading and manipulative information is not equiva-
lent to propaganda and that only false information qualifies as such.” However,
such an interpretation is legally unfounded. In our opinion, future distinctions
should be based on the intent/aim of a particular information and the source and
author of the information. Secondary dissemination and use of false information
by private individuals,*® as well as expressing opinions that may “shock, offend or
disturb” on issues that fall within the realm of political discourse and are of public

51 Ukraine: Joint statement on Russia’s invasion...

52 Action brought on 8 March 2022, RT France v. Council, T-125/22, O] C 148/64, 4.04.2022.

53 1. Popovi¢, The EU Ban of RT and Sputnik: Concerns Regarding Freedom of Expression, EJIL: Talk!,
30.03.2022, https://www.ejiltalk.org/the-eu-ban-of-rt-and-sputnik-concerns-regarding-freedom-of-
expression/ [access: 13.08.2023].

54 Recital (6) of Council Regulation continues that “In particular, the propaganda has repeatedly and
consistently targeted European political parties, especially during election periods, as well as targeting
civil society, asylum seekers, Russian ethnic minorities, gender minorities, and the functioning of
democratic institutions in the Union and its Member States”, see supra note 49.

5 Supra note 53.

5 As observed by the ECtHR: “Article 10 of the Convention as such does not prohibit discussion or dis-
semination of information received even if it is strongly suspected that this information might not be
truthful. To suggest otherwise would deprive persons of the right to express their views and opinions
about statements made in the mass media and would thus place an unreasonable restriction on the
freedom of expression set forth in Article 10 of the Convention,” see: Judgment of 6 September 2005,
Salov v. Ukraine, application no. 65518/01, § 113. In the said case, the applicant was apprehended
for having disseminated false information about the alleged death of a presidential candidate, the
incumbent President Mr Leonid D. Kuchma. This statement of fact was not made or published by the
applicant himself and was referred to by him in conversations with others as a personal assessment of
factual information, the veracity of which he doubted.
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interest,” is different from producing or inspiring false or manipulated content
by public authorities.

The CJEU has assessed the latter situation in the Kiselev case. The Court ob-
served that “large-scale media support for the actions and policies of the Russian
Government destabilising Ukraine, provided, in particular during very popular tele-
vision programmes, by a person appointed by a decree of President Putin as Head
of RS, a news agency that the applicant himself describes as a ‘unitary enterprise’ of
the Russian State could be covered by the criterion based on the concept of ‘active
support, provided that the resulting limitations on the freedom of expression com-
ply with the other conditions that must be satisfied in order for that freedom to be
legitimately restricted.”

It can be further argued that even if specific information does not meet the defi-
nition of propaganda for war, it may still be subject to legitimate censorship or
banning, provided that these measures have a legal basis, pursue a legitimate aim,
and are deemed necessary and proportional. Although it should be noted that the
ECtHR has asserted that the wholesale blocking of access to an entire website is an
“extreme measure” akin to banning a newspaper or television station, this state-
ment cannot be used as an argument against sanctioning Russian media outlets.
The context it referred to was entirely different.”® In the case of Russia’s aggression,
information is deliberately intended to mislead both the domestic population and
the international community; to provide false justifications for invasion (such as
claims of genocidal denazification); to incite violence, discrimination, or hostility
against Ukrainians; and to furnish ‘arguments’ for further attacks (e.g. claims of the
presence of biological weapons in Ukraine).®® Therefore, the adoption of restrictive
measures against media outlets or individuals actively supporting the Russian Gov-
ernment’s actions and policies destabilising Ukraine served the general objective
referred to in Article 21 (2) (c) of the Treaty on European Union, which is to pre-
serve peace, prevent conflicts, and strengthen international security in accordance
with the purposes and principles of the United Nations Charter.

57 See: Judgment of ECtHR of 8 July 1999, Umit Erdogdu v. Turkey and Selami Ince v. Turkey, applica-
tions no. 25067/94 and 25068/94, § 47.

58 Judgment of the Court of 15 June 2017, Dmitrii Konstantinovich Kiselev v. Council of the European
Union, T-262/15, ECLI:EU:T:2017:392, § 76.

%9 A Russian executive agency has been given so broad a discretion to censor and block websites that it
carried a risk of content being blocked arbitrarily and excessively, see: Judgment of ECtHR of 23 June
2020, Vladimir Kharitonov v. Russia, application no. 10795/14.

60 Meetings coverage, Security Council, United Nations Not Aware of Any Biological Weapons Pro-
grammes, Disarmament Chief Affirms as Security Council Meets to Address Related Concerns in
Ukraine, 11.03.2022, https://press.un.org/en/2022/sc14827.doc.htm [access: 20.08.2023].
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The Russian ‘special operation’ propaganda falls within the scope of Article
20 (1) of the ICCPR, which “extends to all forms of propaganda threatening or
resulting in an act of aggression or breach of the peace contrary to the Charter of
the United Nations.”® The exception to the prohibition, which covers advocacy
of the sovereign right of self-defence or the right of peoples to self-determination
and independence in accordance with the Charter of the United Nations, is obvi-
ously not applicable to the case study under review.®> Moreover, state-sponsored
advocacy of hatred that calls for the ‘denazification of Ukraine’ and questions the
existence of the Ukrainian nation violates Article 20 (2) ICCPR.®

Russian propaganda also contravenes the provisions of the International Con-
vention Concerning the Use of Broadcasting in the Cause of Peace of 1936.* Al-
though this treaty cannot be used as a legal avenue before the ICJ,* the principles
and goals it was designed to pursue are worth remembering.

Conclusions

It is undisputed that international law provides for the prohibition of propaganda
for war as well as incitement to discrimination and violence, even though this pro-
hibition seems to be mostly disregarded by some significant global actors. Never-
theless, this prohibition remains a firmly established norm of general international
law, and the international community should constantly insist on recalling the ille-
gality of spreading war propaganda and hate speech.

The right to receive credible and unmanipulated information is integral to free-
dom of expression. The importance of “providing and promoting access to inde-
pendent, factual and evidence-based information to counter disinformation” has

6l Supranote 19, § 2.

62 Ibidem.

6 Ibidem: “paragraph 2 is directed against any advocacy of national, racial or religious hatred that con-
stitutes incitement to discrimination, hostility or violence, whether such propaganda or advocacy has
aims which are internal or external to the State concerned.”

64 League of Nations Treaty Series 1938, vol. 186, no. 4319, p. 302, https://treaties.un.org/doc/Publica-
tion/UNTS/LON/Volume%20186/v186.pdf [access: 28.09.2023].

65 T. de Souza Dias, Russias “Genocide Disinformation” and War Propaganda Are Breaches of the
International Convention Concerning the Use of Broadcasting in the Cause of Peace and Fall
within the ICJs Jurisdiction, EJIL: Talk! 4.03.2022, https://www.ejiltalk.org/russias-geno-
cide-disinformation-and-war-propaganda-are-breaches-of-the-international-convention-concern-
ing-the-use-of-broadcasting-in-the-cause-of-peace-and-fall-within-the/ [access: 10.08.2023].
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surged due to the proliferation of digital technologies. UNGA resolutions have ac-
knowledged this fact.’ It should be emphasised that disinformation can not only
adversely affect the right to seek, receive, and impart information but also violate
other human rights and fundamental freedoms. This includes, for instance, the
right to free elections or even the right to life.*” The obligation to combat propagan-
da should not be confined solely to the knowing and reckless dissemination of false
statements by public officials and other state-related actors. It should also cover
manipulated and misleading information, depending on the aim it seeks to achieve,
its impact, and its scale.

The international community should avail of all existing measures and, if nec-
essary, establish new ones to counter disinformation and state-sponsored propa-
ganda. When a state entity, an official, or an authority - including public broad-
casters or private entities whose conduct can be attributed to the State - violates
its international legal obligations regarding propaganda, this violation engages the
international responsibility of the State for an internationally wrongful act (Arti-
cle 4 ARSIWA).®® Well-known past cases adjudicated by the International Military
Tribunal at Nuremberg or the International Criminal Tribunal for Rwanda prove
that there are pathways for bringing individuals responsible for disseminating hate
speech and propaganda to international justice.®

Regrettably, initiating an inter-state complaint mechanism before the Human
Rights Committee is not feasible in either of the cases analysed.”” There are, how-

6 UNGA Resolution 76/227 on the countering disinformation for the promotion and protection of hu-
man rights and fundamental freedoms, 24.12.2021.

67 CCPR General Comment no. 36, UN Doc. CCPR/C/GC/36, 30.10.2018, Article 6: The Right to Life,
§ 59: “A particular connection exists between article 6 and article 20, which prohibits any propaganda
for war and certain forms of advocacy constituting incitement to discrimination, hostility or violence.
Failure to comply with these obligations under article 20 may also constitute a failure to take the nec-
essary measures to protect the right to life under article 6”

68 ILC, Responsibility of States for Internationally Wrongful Acts, 2001, https://legal.un.org/ilc/texts/
instruments/english/draft_articles/9_6_2001.pdf [access: 27.09.2023].

®  G.S. Gordon, The Propaganda Prosecutions at Nuremberg: The Origin of Atrocity Speech Law and
the Touchstone for Normative Evolution, Loyola of Los Angeles International and Comparative Law
Review 2017, vol. 39, no. 1, pp. 209-245. With regard to the ICTR, the seminal Media Case is
particularly noteworthy, see: Judgment Appeals Chamber of International Criminal Tribunal for
Rwanda of 28 November 2007, Nahimana et al. v. The Prosecutor, case no. ICTR-99-52-A. See
also a critical discussion concerning problems with proving instigation: R.A. Wilson, Propaganda
on Trial: Structural Fragility and the Epistemology of International Legal Institutions, in: Palaces of
Hope: The Anthropology of Global Organizations, eds. R. Niezen, M. Sapignoli, Cambridge 2017, pp.
266-293.

70 Myanmar is not a Party to the ICCPR and Russian Federation has not made a declaration recognising
the competence of the Committee in this regard.
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ever, other possibilities for action that may be discussed. For instance, establishing
a new early warning oversight mechanism could be a valuable solution. The Special
Rapporteur on freedom of opinion and expression plays a crucial role in this re-
gard. Drawing from historical lessons, it is imperative to ensure that incitement to
violence and hostility, akin to situations witnessed in Rwanda or Myanmar, are met
with zero tolerance, thus setting a universal standard. Achieving this necessitates
meaningful cooperation between international mechanisms and the private sec-
tor, encompassing both ‘old’ and ‘new’ media. Relying solely on business self-reg-
ulation and voluntary commitments may prove insufficient.” In this context, the
significance of Article 19 (3) of the ICCPR, which stipulates the “special duties and
responsibilities” of those whose right to freedom of expression must be safeguard-
ed, has transcended rhetorical use. Following the development of the UN Guiding
Principles on Business and Human Rights in 2011,7* there is a growing recognition
that corporations should act with due diligence to identify, prevent, and mitigate
“human rights risks.””?

There is a need for more meaningful support of civil society initiatives aimed
at suppressing disinformation and propaganda. By way of example, open-source
intelligence (OSINT) represents a laborious process of verifying videos and photo-
graphs using open sources and social media for investigative purposes.” There are
already many examples of successful exposure of disinformation spread by Russia
in the context of the war in Ukraine,” as well as related to other conflicts.” Further-
more, Russias disinformation campaigns have been routinely monitored and

71 Such as the World Economic Forum Global AI Action Alliance (GAIA), https://www.weforum.org/
impact/a-new-alliance-is-ensuring-responsible-global-ai/ [access: 3.10.2023].

72 UNHCR, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework, New York-Geneva 2011.

73 A. Callamard, The Human Rights Obligations of Non-State Actors, in: Human Rights in the Age of Plat-
forms, ed. R.E. Jorgensen, Cambridge 2019, p. 202.

74 K. Vick, Bellingcat’s Eliot Higgins Explains Why Ukraine Is Winning the Information War, Time,
9.03.2022, https://time.com/6155869/bellingcat-eliot-higgins-ukraine-open-source-intelligence/ [ac-
cess: 7.10.2023].

75 N. Waters, ‘Exploiting Cadavers’ and Faked IEDs’ Experts Debunk Staged Pre-War ‘Provocation’ in the
Donbas, Bellingcat, 28.02.2022, https://www.bellingcat.com/news/2022/02/28/exploiting-cadavers-
and-faked-ieds-experts-debunk-staged-pre-war-provocation-in-the-donbas/ [access: 3.10.2023].

76 N. Mustafayev, Azerbaijan v. Armenia before the European Court of Human Rights: Revisiting the Effec-
tive Control Test after the “44-Day War”, Opinio Juris, 8.04.2022, http://opiniojuris.org/2022/04/08/
azerbaijan-v-armenia-before-the-european-court-of-human-rights-revisiting-the-effective-control-
test-after-the-44-day-war/ [access: 10.10.2023].
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exposed by the East Stratcom Task Force set up as a part of the Strategic Com-
munications and Information Analysis Division of the European External Action
Service.”

While it is both legitimate and desired to ensure the prevention and discour-
agement of disinformation and propaganda, it is crucial to acknowledge the po-
tential slippery slope that such measures may entail. In other words, the sup-
pression of certain forms of (mis)information and expression, if not carefully
managed, may result in the limitation of the freedom of expression itself. The two
case studies presented here are very illustrative in this regard. The process often
starts with the suppression of free media and critical thinking under the guise of,
i.a. national security and public safety. The second step involves state-sponsored
propaganda and indoctrination. The third - and final - can be described as ‘dig-
ital dictatorship.”®

Interestingly, this threat, albeit not inherently ‘digital; has been reflected in one
of the early UNGA resolutions, i.e. Resolution 381 of 17 November 1950 “Con-
demnation of propaganda against peace” This document defines propaganda as
including not only incitement to conflicts or acts of aggression but also “measures
tending to isolate the peoples from any contact with the outside world, by prevent-
ing the press, radio and other media of communication from reporting internation-
al events, and thus hindering mutual comprehension and understanding between
peoples”” This kind of isolation has been experienced by several countries behind
the ‘Iron Curtain’ and some are still experiencing it today.

Ultimately, what matters is that state-sponsored abusive speech, disinformation,
and propaganda are not tolerated and do not enjoy any protection under interna-
tional law. On the contrary, international law should be expected to be considered

77 https://www.eeas.europa.eu/eeas/questions-and-answers-about-east-stratcom-task-force_en#11232
[access: 21.09.2023].

78  Russia is censoring Internet content, blocking ‘external’ social media, such as Facebook, and
suppressing independent media, see: A. NufSberger, Report on Russia’s Legal and Administrative
Practice in Light of Its OSCE Human Dimension Commitments, 22.09.2022, https://www.osce.org/
files/f/documents/7/5/526720.pdf [access: 2.10.2023]. In Myanmar, following the February 2021
coup, the junta blocked access to social media and messaging platforms and imposed rolling
nationwide internet shutdowns. A draft Cyber Security Law would ban the use of VPNs, with
users facing up to three years’ imprisonment, and empower authorities to block online content
or restrict internet access without judicial oversight, see: Report of the Special Rapporteur on the
situation of human rights in Myanmar, Thomas H. Andrews, A/HRC/49/76, 16.03.2022, p. 16,
§§ 78-79.

79 https://digitallibrary.un.org/record/209541 [access: 24.09.2023].
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a shield against these forms of abusive speech. And it is a legitimate expectation that
the international community should have the right to name and shame disinforma-
tion and propaganda when it sees it.
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miedzynarodowego popetnionych na terytorium Ukrainy w XXI w. w zwigzku z agresja
Federacji Rosyjskiej
O uenecoobpazHoOCTY co3aaHma HoBoro MexayHapogHoro yronosHoro cyga (MYCQ).
M3noxeHne cobCcTBEHHOM NO3MLMKN Ha pOoHe NpecTyneHnn MexayHapoLHOro NpaBa,
COBepLUEHHbIX Ha TeppuTopurmM YKpanHbl B XXI BeKke B CBA3M C arpeccuen
Poccuiickon ®epepaunn

LLlopo pouinbHocTi ctBopeHHA HoBoro MKC. 3a3HaueHHsA BAacHOI No3uuii Ha Tni
3/104MHIB MiXXHApPOAHOrO NpaBa, CKOEHUX Ha TepuUTopil YKpaiHW y 21 CTORITTI y 3B'A3KY
3 arpecieto Pocincbkoi Qegepadii

MARCIN BERENT
Dr,, Nicolaus Copernicus University in Torun
e-mail: marcinberent@marcinberent.pl, https://orcid.org/0000-0001-7287-2148

Summary: On 24 February 2022, troops of the Russian Federation crossed the borders of Ukraine, a sovereign
and independent European country. The war that followed the coronavirus pandemic shook the foundations
of the entire world, which suddenly ceased to exist in the way modern societies had known it by then. Russian
aggression brought not only full-scale war, but also atrocities unknown since 1945 involving mass crimes under
international law, including the crime of genocide - or at least a reasonable suspicion of its commitment. The
spectre of a global conflict hung over the world again and the civilised part of it was faced with the challenge
to account for the immeasurable harm and misery caused by officials of the Russian Federation and its allied
forces. The response to the crimes committed in Ukraine was the issuing by the International Criminal Court in
The Hague of an arrest warrant against those indisputably responsible for them. The Court took decisive action,
but it is limited by the legal framework established for its competence. That framework; however, appears to be
insufficient to prosecute those responsible for the war in Europe. For that reason, it is necessary to establish an
international criminal court to try the crimes under international law committed in Ukraine, which would have
the power to prosecute the crimes inspired by the Kremlin and the representatives of Vladimir Putin’s regime
more effectively. It is those crimes and the need to eradicate and counteract them more efficiently that this
study is devoted to. Therefore, the subject of the research is the analysis of the current state of international
criminal justice to determine its effectiveness and usefulness for judging the crimes committed in Ukraine and
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to present basic concepts, including the concept of genocide, as preliminary considerations. The purpose of the
article is to demonstrate the need to establish a new criminal court. To achieve the research goal, the histori-
cal-legal method with elements of the historical-philosophical method, the method of logical and conceptual
analysis of legal institutions (including functional exploration), the axiological method (including teleological
exploration) and the systemic method were used. Due to the nature of the work, the dogmatic (formal-legal)
method was applied to a limited extent, but sufficiently enough to achieve the research goals.

Key words: war, Russia, Ukraine, crime under international law, genocide, international criminal court/ICC

Streszczenie: W dniu 24 lutego 2022 r. wojska Federacji Rosyjskiej przekroczyty granice Ukrainy, suwerennego
i samodzielnego panstwa europejskiego. Wojna, ktéra przyszta po pandemii COVID-19, wstrzasneta podwali-
nami catego $wiata, ktéry nagle przestat istnie¢ w takim wymiarze, w jakim wspétczesne spoteczenistwa znaty
go wczesniej. Agresja rosyjska przyniosta nie tylko petnoskalowa wojne, lecz takze nieznane od 1945 r. okru-
cienstwa, obejmujace masowo popetniane zbrodnie prawa miedzynarodowego, w tym zbrodnie ludobdjstwa,
a w kazdym razie - uzasadnione podejrzenie ich popetnienia. Nad swiatem znéw zawisto widmo globalnego
konfliktu, a przed cywilizowang jego czescia staneto wyzwanie rozliczenia bezmiaru krzywd i nieszczes¢ wy-
rzadzonych przez funkcjonariuszy Federacji Rosyjskiej i sit z nimi sprzymierzonych. Odpowiedzig na zbrodnie
popetniane w Ukrainie stato sie¢ wydanie przez Miedzynarodowy Trybunat Karny w Hadze nakazu aresztowania
0s6b bezsprzecznie za nie odpowiedzialnych. Trybunat ten podjat stanowcze dziatania, sg one jednak ograni-
czone prawnymi ramami wyznaczonymi dla jego kompetencji. Niemniej ramy te zdajg sie niewystarczajace dla
scigania winnych pozogi wojennej w Europie. Z tego powodu konieczne jest powotfanie miedzynarodowego
trybunatu karnego dla osadzenia zbrodni prawa miedzynarodowego popetnionych w Ukrainie, ktory zostatby
wyposazony W uprawnienia stuzace skuteczniejszemu sciganiu zbrodni inspirowanych przez Kreml i zajmuja-
cych go przedstawicieli rezimu Wiadimira Putina. To wiasnie tym zbrodniom oraz potrzebom efektywniejszego
ich zwalczania i przeciwdziatania poswiecony jest tekst niniejszy. Przedmiotem badan jest zatem przeprowa-
dzenie analizy aktualnego stanu miedzynarodowego sadownictwa w sprawach karnych, ustalenia ich sku-
tecznosci i przydatnosci dla osadzenia zbrodni popetnionych w Ukrainie oraz przedstawienie podstawowych
poje¢, w tym pojecia ludobdjstwa, tytutem rozwazan wstepnych. Celem artykutu jest wykazanie koniecznosci
powotania nowego trybunatu karnego. W studium zastosowano metode historycznoprawng z elementami me-
tody historyczno-filozoficznej, metode analizy logicznej i pojeciowej instytucji prawnych (z uwzglednieniem
eksplanacji funkcjonalnej), metode aksjologiczng (z uwzglednieniem eksplanacji teleologicznej) oraz metode
systemowa. Ze wzgledu na charakter pracy metoda dogmatyczna (formalno-prawna) wykorzystana zostata
w ograniczonym, lecz wystarczajacym dla osiggniecia celéw badawczych zakresie.

Stowa kluczowe: wojna, Rosja, Ukraina, zbrodnia prawa miedzynarodowego, ludobdjstwo, miedzynarodowy try-
bunat karny

Pestome: 24 deBpansa 2022 ropa Boiicka Poccuiickoin Mefepaumm nepeceknn rpaHunLbl YKpanHbl, CyBepeHHOro
1 He3aBMCMMOrO eBPOMeiCKoro rocyfapcTsa. BoliHa, nocneposasluas 3a naHaemueint COVID-19, notpacna oc-
HOBbI BCErO MM1Pa, KOTOPbI BHE3arNHO NepecTan CyLecTBOBaTb B TOM BUAE, B KAKOM €ro 3Hasiu COBPEMEHHbIe
obuecTtsa. Poccuiickan arpeccus npuHecna He TobKO NOSIHOMACLUTabHYI0 BOWHY, HO U HeBMAAHHble ¢ 1945
rofa »KecTokve NpecTynieHns, BreKkyLme 3a cobon MaccoBble NPeCTyrnieHna No MeXayHapogHOMy npasy,
B TOM YmC/ie NpecTyrnieHre reHoumaa, Uw, BO BCAKOM Cllydae, 000CHOBaHHbIE MOLO3PEHMS B X COBEPLLIEHNN.
Hap mmpom BHOBb HaBucna yrpo3a rnobanbHOro KOHGANKTA, U nepes LMBUIM30BaHHBIMY €ro YacTAM BCTan
BbI30B NPUB/IEYEHNA K OTBETCTBEHHOCTU 3a HEM3MEePUMbIV BpeA 1 CTPafaHsA, NPUYNHEHHbIE AOSIKHOCTHBIMMN
nunuamu Poceniickon OepepaLinm v coto3Hbix eit cun. OTBETOM Ha MPeCTYMIeHNs, COBEPLUEHHbIe B YKpanHe, CTa-
na Bblfava MexxayHapoaHbIM YrofnoBHbIM CyAoM B [aare opaepa Ha apecT TeX, KTo 6e3 COMHEHUIA HeceT 3a HUX
OTBETCTBEHHOCTb. ITOT CyA, NPEANPUHAN peLunTeNibHble AeICTBUA, HO OHU OrpaHNYeHbl MPaBOBbLIMY PaMKaMy,
YCTaHOBJIEHHBIMU [l €ro KomneTeHumn. OfHaKO 3THX PaMOK, Kak NpefCcTaBisaeTcs, HelOCTaTOYHO ANs npu-
B/IeYEHUA K OTBETCTBEHHOCTM JINLI, BUHOBHbIX B Pa3BA3blBaHMM BOHbI B EBpone. Mo3ToMy Ana paccMoTpeHus
NPeCTynaeHni No MeXXAyHapoAHOMY NpaBy, COBEPLLEHHbIX B YKpauHe, HeOOXOAMMO co3/aTb MeXAYHapOLHbIN
YFONOBHbIV CyA, KOTOPbI Oblf 6bl HAZENeH NONHOMOUNAMU Aist 6onee 3GdEeKTNBHOro NpecnefoBaHNsA npe-
CTYNNEeHN, MHCNPUPOBaHHbIX KpemreM 1 3aHMMaloLWMmK ero npeacTaButenammn pexkuma Bnagumupa MNytu-
Ha. VIMeHHO 3TUM NpecTynneHuAM 1 Heo6XoANMOCTN 6onee 3PpPeKTUBHOrO NPOTMBOAENCTBUA UM 11 6OPLODI
CHVIMV MOCBALLEH HACTOALLMI TEKCT. TaKMM 06pa3om, 06 bEKTOM UCC/IeJOBaHMSA SIBNIAETCA aHaIM3 COBPEMEHHOTO
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COCTOAHUA MeXAYHaPOAHOIO YroIOBHOMO NMPaBOCYAUA, yCTaHOBIEHME ero SPpHEeKTUBHOCTU 1 NMONE3HOCTY 1A
OCYXX[eHMsA NPeCTyNeHn1, COBEPLIEHHBIX B YKpauHe, a TakKe NpefcTaBieHne OCHOBHbIX MOHATUI, BKOUas
MOHATYE FreHOLMAA — B KaUeCTBe BCTYNUTENbHbIX COObpaxKeHuid. Lienb cTaTbu - nokasaTb HEOBXOAUMOCTb CO3-
[laHUA HOBOTO YrofIOBHOTO CyAa. B nccnepoBaHuy MCnonb3oBaH UCTOPYKO-NPABOBON METOA C SNeMeHTaMu
NCTOPUKO-GUNOCOPCKOro METOAQ, a TaKXKe METOA JIOFMKO-CMbICIOBOrO aHasv3a NPaBoBbIX MHCTUTYTOB (BKtO-
yasa GpyHKLMOHANbHOE TONIKOBaHMe), akCMONOrMYeckunii MeToq (BKoYasn Teneosnormyeckoe ToNkoBaHve) 1 cu-
CTeMHbI MeToA. B cuny xapaktepa paboTbl formaTtryeckuin (GopmManbHO-IOPUANYECKII) METOZ, UCMOMb30Ba-
€Al B OFPaHNYEHHOM, HO OCTaTOYHOM [/ AOCTUXKEHNA LieNiel NccnefoBaHnsA obbeme.

KnioueBble cnoBa: BoiiHa, Poccus, YKpariHa, npecTynneHvie MexayHapoAHOro NpaBa, reHoLME, MeXayHapoAHbIN
YrONOBHbIV CyA

Pestome: 24 niotoro 2022 poky BilicbKa Pociicbkoi Oepepalii nepeTHynu KopfoHu YKpaiHu, cyBepeHHOI Ta
He3anexHoi eBponencbkoi aepxkasu. BiHa, wo nocnigysana 3a naHgemiero COVID-19, noxuTHyna oCHOBM
BCbOrO CBIiTY, AKMI PanToOBO nepecTas iCHyBaTU B TOMy BUrNALI, B AKOMY CyyacHi CycninbCTBa 3Hanu Moro
paHiLue. PocilicbKa arpecia nprHecna He niiLle NOBHOMACLUTAabHY BiliHy, ane i1 HebaueHi 3 1945 poky 3BipcTBa,
L0 BKJIIOYAIOTb MACOBi 3/I04MHUN MiXKHAaPOAHOrO NPaBa, Y TOMY UMCTi 3M104MH reHoumay, abo, B yCAKOMY pasi,
06rpyHTOBaHy Mifo3py B iX CKOEHHI. Hap cBiTOM 3HOBY HaBMcCna npumapa rnobanbHOro KOHGMIKTY, a nepen
LMBINi30BaHOI0 YaCTMHOIO CBITY MOCTaNo 3aBfaHHA BiAMOBICTY 3@ HE3MIPHY LIKOAY | CTpa)AaHHA, 3anofiaHi
nocagoBmmm ocobamu Pocicbkoi Qefepadii Ta COO3HUMM 3 HUMU CUnamMU. PeaKLUi€lo Ha 3M0YMHU, CKOEHI
B YKpaiHi, ctana Bnpaya MixkHapoAHUM KpUMiHanbHUM cyfom y laasi opaepy Ha apewT ocib, AkKi HecyTb 3a
HVX 6e33anepeyHy BignosiganbHicTb. CyA BAABCA A0 PilLYYMX Aild, ane BOHU OOMeXeHi NPaBOBUMU pamMKamu,
BCTAHOBNEHNMU ANA MOro KomneTeHuii. OfHaK Ui paMK1 He BMAAKTbCA AOCTaTHIMWU ONA NPUTATHEHHA OO
BiANOBIAANbHOCTI BUHHUX Y PO3MasiioBaHHi BiliHV B €Bponi. 3 L€l NPUUMHM HEOOXiAHO CTBOPUTI MiXKHAPOZHNI
KPUMiHaNbHUN CyA ANA PO3rNsAfAy 3/10UMHIB 328 MIXKHApOAHMM MpPaBOM, CKOEHUX B YKpaiHi, AKuin 6yB 6u
HafineHnin NMOBHOBaXKEHHAMM [NA Ginbll ePpeKTVBHOIO nepecnifyBaHHA 3/I0UMHIB, iHCMipoBaHUX Kpemnem
i npeactaBHYKamy pexumy Bonogumupa MMyTiHa, wo okynysanu ii. Came UMM 37104MHaM i HeobXigHOCTI
6inbl edeKTMBHOI 6OPOTLOM Ta NPOTUAIT IM NPUCBAYEHO Liei TeKCT. O6'EKTOM AOCNIAKEHHS €, TAKAM UMHOM,
aHani3 cy4acHoro ctaHy Mi>KHapOAHOrO KPUMiHaNbHOIO MPaBOCyAAs, BCTAHOBNEHHSA Oro edeKTUBHOCTI Ta
MOX/IMBOCTI 3aCyAXKEeHHA 3/I04MHIB, CKOEHUX B YKpaiHi, a TaKOX nonepeaHin po3rnag OCHOBHUX BM3HAYeHb,
30Kpema reHoumay. MeTa cTaTTi — NPOAEMOHCTPYBaTH HEOOXiAHICTb CTBOPEHHS HOBOTO KPVMiHANbHOTO Cyay.
Y pocnigKeHHi BYKOPUCTAHO iCTOPUKO-MPABOBUIA METOA 3 efleMeHTamy icTopuko-dinocodcbkoro metogy,
METOZ JIOFiKO-KOHLIENTYanbHOro aHaniy NpaBoBUX iHCTUTYTIB (y TOMY Ui GyHKLIOHaNbHWI), akCionoriuHmniA
MeToA (y TOMy YMCAi TeNeOosoriuHniA) Ta CUCTeMHUIA MeTog. [lormaTnyHui (GopmanbHO-OPUANYHIN) MeToA
BUKOPWCTOBYBaBCA OOMEXKEHO, ane B JOCTaTHIN Mipi ANA AOCATHEHHS NOCTaBNeHNX 3aBAaHb JOCIIKeHHs.

KniouoBi cnosa: BiliHa, Pocis, YKpaiHa, 3n104MH MiXKHapOAHOTo NpaBa, reHoLWA, MiXXHaPOAHMI KpUMiHaNbHUIA Cyf,

Introduction

In a scientific text,' its lexical layer and among the methodological instruments,
there is no place for affective language or any exalted expositions. Without pre-

1 The article reports strictly academic ambitions. However, it adopts a general perspective, based on the
outline of the author’s own position on the establishment of a new ICC, closer to the philosophy of
law than considerations from the purely dogmatic sphere. Such a deliberate and intentional approach
to the topic has determined the choice of research methods, among which the formal-dogmatic
method is used - only to a limited extent. The purpose of this text is not an exhaustive analysis of legal
provisions but a certain general perspective concerning a new ICC, which it was intended to outline.
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tentiousness; however, it is fair to say that the world definitely changed in March
2020.? The changes are neither temporary nor superficial, but permanent and fun-
damental. They have influenced almost all areas of life: from the subjectively per-
ceived comfort of the societies of the West to objective geopolitical changes and the
reorientation of the entire system of European security architecture. The changes
follow the coronavirus pandemic and the war in the eastern part of Europe. They
have affected all layers of society, regardless — to give just a few examples — of their
wealth level, education, age or sexual orientation.

1.The war between the Russian Federation and Ukraine

It is assumed that the conflict between the Russian Federation (Russia) and Ukraine
began in 2013, and that it grew against the background of Ukraine’s accession aspi-
rations to the European Union. In reality; however, Russia has always been in open
or hidden conflict with Ukraine, or at least since its western borders came into its
range after the Pereiaslav Agreement in 1654. Russia, regardless of its official name,
system or reigning ruler (government), has never recognised the Ruthenian (Kyiv)
lands as politically or territorially independent. The armed conflict, which began
with Russian aggression on 24 February 2022, was only the culmination of Rus-
sia’s centuries-old protective policy towards Ukraine. The conflict became the first
full-scale war after 1945, which (indirectly) involved almost all European states.
There is a well-founded suspicion that during the conflict, officials, or at least peo-
ple acting under the inspiration of the Russian Federation, committed the crime of
genocide.’ Such an allegation; however, is not completely obvious to everyone in the
normative layer. The conclusion that the acts committed by the Russian Federation

2 The symbolic end of prosperity and security in Poland in connection with the coronavirus epidemic
was first marked by the Regulation of the Minister of Health of 13 March 2020 on the declaration
of an epidemic threat in the territory of the Republic of Poland, consolidated text: Journal of Laws
[Dziennik Ustaw] of 2020 item 433, and then, the Regulation of the Minister of Health of 20 March
2020 on the declaration of an epidemic state in the territory of the Republic of Poland, consolidated
text: Journal of Laws of 2022 item 340.

3 Thisisalso the main thesis of the article, from which arguments are derived in favour of the legitimacy
(need) of establishing a new ICC.
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constitute the crime of genocide is not a clear-cut issue, due to the interpretative
ambiguity of basic concepts. Therefore, it is appropriate to begin with them in the
remainder of the text and to return to the main thesis of the article later on.

2.The concept of ‘genocide’ as a crime under international law

The concept of genocide was first introduced into the lexicon by a Polish jurist —
Rafat Lemkin. Lemkin developed the term and its meaning based on the research
and analysis of the Axis occupation forces, focusing mainly on German crimes
committed in Europe during Second World War.* The concept of genocide was,
and still remains, an ambiguous and vague term, to the scope of which there is no
universal agreement. In such a setting, it is not surprising that, at the level of inter-
national law, the concept and meaning of genocide give rise to doctrinal disputes,
especially when it comes to the qualification to that category of the war crimes in
question. Thus, at the normative level, there is no agreement as to what exactly geno-
cide is and what acts should be treated as meeting its characteristics. This assump-
tion is not undermined by the adoption by the UN of the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide, where genocide is defined
as a crime against humanity that consists in the planned and deliberate destruction
of all or parts of national, ethnic, racial or religious communities, especially since
the practice of applying that definition in subsumptive processes seems to be in-
consistent. According to the provisions of the Convention, genocide includes acts
such as: the attempt to kill members of a national group, causing serious bodily or
mental harm to members of a national group, the deliberate introduction of living
conditions designed to physically destroy members of a national group - in whole
or in part, the use of measures designed to prevent a nation from reproducing, the
forced transfer of children from one national group to another.”

At an intuitive level, genocide is associated with the destruction, or at least
an attempt to destroy the existential foundations of a nation. In fact; however, it
is a broader concept, since it may mean not only the destruction of a nation or
an ethnic group by mass murder but also organised actions with the purpose of

4 See:R. Lemkin, Axis Rule in Occupied Europe. Laws of Occupation, Analysis of Government, Proposals
for Redress, New York 1944, pp. 79-95.

5 See: Convention on the Prevention and Punishment of the Crime of Genocide adopted by the
General Assembly of the United Nations on 9 December 1948, ratified under the Act of 18 July 1950,
consolidated text: Journal of Laws of 1952 no. 2, item 9.
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destroying the foundations of life of a given nation or ethnic group combined with
the annihilation of such a group.® In turn, there is no dispute that genocide does not
refer to political groups. Similarly, it does not refer to linguistic groups, for a lan-
guage cannot be annihilated in a public space.’

It is assumed that genocide can be committed by a state and by non-state groups.
Genocide is always justified in some way as its purpose is to gain or maintain power,
an area (territory), or it is committed to obtain other benefits, most often political
or economic. In qualitative and quantitative terms (in terms of victims), the ideo-
logical factor seems to be decisive, as was the case during the Holocaust. Many
scientific theories have been formulated to explain the phenomenon of genocide -
its aetiology, justification and effects. Among the numerous concepts, it is usually
indicated that the basis of genocide is an ethnic, political, territorial, economic,
religious and, as mentioned above, ideological conflict. In terms of the aetiology
of genocide, research also involves attempts to identify specific factors and events
influencing the formation of genocidal ideology and the course of genocide, inclu-
ding the role of political leaders, propaganda and ideology, social culture, coinci-
dence with armed conflict or the importance of the international community and
international interventions as factors preventing genocide.®

3.The concept of ‘genocide” in the Polish Penal Code of 1997

In the introduction to this article, it was mentioned that this is not a text dealing
with classic issues of the so-called hard dogmatics of criminal law or even dogmat-
ics as such. From the methodological point of view; however, it would not be ap-
propriate to completely omit the analysis of the definition of the crime of genocide
found in the Polish Criminal Act in force, since it provides for a type of prohibited
act relevant to the topic under discussion and the basic premises of the article.

The Polish Penal Code of 1997 defines the crime of genocide in Article 118.
In retrospect, it is apparent that the provision had no equivalent in the earlier

6 More in: A. Matulewska, D.J. Gwiazdowicz, In Quest of Genocide Understanding: Multiple Faces of
Genocide, International Journal for the Semiotics of Law 2022, vol. 35, pp. 1425-1443.

7 More in: R. Blum, G.H. Stanton, S. Sagi, E.D. Richter, “Ethnic Cleansing” Bleaches the Atrocities of
Genocide, European Journal of Public Health 2007, vol. 18, no. 2, pp. 204-209. The mere attempt to
annihilate a language can at most be regarded as a kind of cultural genocide, but that category escapes
even the broadest framework of genocide understood in strictly juridical terms.

8 Cf. A. Matulewska, D.J. Gwiazdowicz, In Quest of Genocide..., pp. 7 et seq.
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codifications of Polish criminal law. However, Poland’s obligation to prosecute gen-
ocide crimes results from the provisions of the aforementioned United Nations
Convention of 9 December 1948 on the prevention and punishment of the crime of
genocide. According to Article I, “The Contracting Parties confirm that genocide,
whether committed in time of peace or in time of war, is a crime under internation-
al law which they undertake to prevent and punish.”

The individual object of protection, designated by the provision of Article 118
of the Penal Code, is the life and health of people during hostilities and in occupied
or seized areas, as well as in other territories, provided that those people enjoy in-
ternational protection. In turn, the generic object of protection remains an ethnic,
national, racial, political or ideological group.’

The subject of genocide defined in Article 118 of the Penal Code, according to
its elements, consists in killing or causing serious bodily harm to persons who be-
long to a specific group described in that provision. From the point of view of the
criterion of effect, it is a material crime, and from the point of view of the form of
the act — crime by action. The recognition of the set of elements makes genocide an
attempted crime, punishable according to the rules set out in Article 14 and 15 of
the Penal Code. The description of the subjective side of genocide indicates that it
can only be committed with direct and specific intent, and its perpetrator may be
anyone who exterminates a specific category of people and is capable of bearing
criminal liability under general principles. The subject of the crime of genocide may
be, in particular, its organiser and leader, but also a military commander executing
an order or a commander of the armed forces in general who acts on own initiative
or only follows an order. Finally, the perpetrator of the crime of genocide may be
the head of a state running the extermination programme, who takes the decisions
that constitute the impetus for extermination.'’ In that context, it seems obvious
that, first and foremost, specific people should be held criminally responsible for all
crimes committed in Ukraine - from a private soldier, through their commander,
to the leader of the aggressor state.

9 See: P. Hofmanski, Rozdzial XVI. Przestepstwa przeciwko pokojowi, ludzkosci oraz przestgpstwa
wojenne, in: Kodeks karny. Komentarz, ed. M. Filar, Warszawa 2016, p. 852.

10 T. Bojarski, Przestgpstwa przeciwko pokojowi, ludzkosci oraz przestepstwo wojenne, in: Kodeks karny.
Komentarz, ed. T. Bojarski, Warszawa 2016, p. 334. See also: M. Budyn-Kulik, Rozdziat XVI. Przestgpstwa
przeciwko pokojowi, ludzkosci oraz przestepstwa wojenne, in: Kodeks karny. Komentarz, ed. M. Mozgawa,
Warszawa 2014, pp. 325-327. Cf. M. Szewczyk, Rozdzial XVI. Przestgpstwa przeciwko pokojowi,
ludzkosci oraz przestepstwa wojenne, in: Kodeks karny. Czgs¢ szczegélna, vol. 2. Komentarz do art. 212-
277d, ed. A. Zoll, Warszawa 2008, pp. 21-25. See more: D. Drézdz, Rozdziat XVI. Przestepstwa przeciwko
pokojowi, ludzkosci oraz przestgpstwa wojenne, in: Kodeks karny. Czes¢ szczegélna, vol. 1. Komentarz do
art. 117-221, eds. M. Krélikowski, R. Zawlocki, Warszawa 2013, pp. 9-18.

STUDIA PRAWNICZE KUL 4(96) 2023

33



Marcin Berent

34

In the literature on the subject, it is indicated that in Article 118 of the Penal
Code the legislator provided for two forms of genocide, with its scope being broad-
er than in the conventional definition. Such a conclusion already follows from
a cursory comparison of Article 118 § 1 and 2 of the Penal Code with Article II of
the Convention.! The definition of genocide can also be found in Article 6 of the
ICC Statute. In its basic framework, it is consistent with the primary criminalisation
of genocide as defined in Article 118 of the Penal Code, the formulation of which
is derived from the entire body of international law. With reference to the Conven-
tion provisions discussed above, Article 6 of the ICC Statute defines genocide as an
act committed with the intent to destroy, in whole or part, a national, ethnic, racial
or religious group, e.g. the murder of members of a group; causing serious bodily
or mental harm to members of a group; the deliberate introduction of living condi-
tions designed to physically destroy members of a group, in whole or part; the use
of measures designed to prevent a group from reproducing; the forced transfer of
children from one group to another.'

Given the principles of application of the Polish Criminal Act in terms
of time, place and persons, it could become an independent basis for prosecuting
crimes committed in Ukraine. For political reasons; however, it should be assumed,
or rather stated unambiguously, that it is not going to happen.'?

4.1s genocide one of the crimes under international law committed on the
territory of Ukraine in the 21st century in connection with the aggression
of the Russian Federation? An attempt to give a categorical answer

It is beyond the scope of this text to analyse in detail the essence and normative
meaning of genocide. However, there is no doubt that any discourse on that topic
must begin with a reference to Lemkin and often, despite the passage of years, may
end at that point. This article, although not without possible reservations, accepts
the validity of Lemkin’s proposal assuming that its general framework can still be
maintained as correct. In that view, genocide is a crime against humanity that con-
sists in the planned and deliberate destruction of national, ethnic, racial or religious

11 Cf. K. Wierczynska, Konwencja w sprawie zapobiegania i karania zbrodni ludobéjstwa. Komentarz,
2008 [LEX database], Commentary on Article I

12 See: T. Hofmanski, Rozdziat XVI..., pp. 853 et seq.

13 Sit venia verbo, which only emphasises the need for the establishment of a new ICC.
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communities, in whole or in part."* Moreover, the definition of genocide developed
by the UN remains valid, as does (in the legal sense) the definition contained in the
Polish Criminal Act, as well as the principles of the prosecution of genocide. Still,
it was necessary to perform the dogmatic analyses as they were important for the
verification of the main research thesis, which, in a way, determines the postulated
need of the establishment of a new ICC, and therefore justifies the sense of the en-
tire argument presented here.

Having presented the dogmatic analyses of the definition of genocide, it is nec-
essary to relativise them to the possible subsumptions of the factual circumstanc-
es found in war-torn Ukraine. The first step is to remind what was stated at the
beginning of this article, i.e. that there is a reasonable suspicion that the Russian
Federation (or at least persons acting on its inspiration) committed the crime of
genocide during the full-scale aggression on the territory of Ukraine, pointing out
at the same time that such a qualification in the normative layer is not completely
obvious to everyone. However, it must be admitted that the restraint in the legal as-
sessment of the acts committed by the Russians (and their allies) results rather from
the caution derived from the procedural and constitutional principle of the pre-
sumption of innocence (see Article 5 Code of Criminal Procedure and Article 42 of
the Constitution of the Republic of Poland) than from justified conclusions based
on the provisions and definitions referred to above. Indeed, in the light of the pro-
visions and definitions presented here, even if their dogmatic analysis was not the
basic research task of the text, it can be said that the Russian crimes, revealed and
already well documented, meet the assumptions of genocide. Obviously, doubts can
be raised about such subsumption (which is natural in any legal discourse), particu-
larly given the reservations raised earlier regarding the way of approaching the set
of elements that constitute the definition of genocide. At the level of subsumptive
processes, it may even be difficult to indicate exactly which group of the popu-
lation the genocide was committed against and in which categories to view such
a group — national?, ethnic?, other? Such doubts and difficulties are an immanent
feature of almost every interpretation of the law; however, in the case of the conduct
discussed here, they do not exclude its qualification as the crime of genocide.

If the reports from the front are true, and their veracity is confirmed not only by
the accounts of war correspondents but also by captured video and audio record-
ings of verified authenticity, then there is no doubt that the genocide committed
against the inhabitants of Ukraine goes far beyond the mere deportations of the
population. Bucha, Irpin, Motyzhyn or Hostomel have become eloquent symbols

14 R. Lemkin, Axis Rule..., passim.
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of the extermination of Ukrainians. However, those are only symbolic examples as
there are many more such places throughout Ukraine. It is irrelevant whether one
uses Lemkin’s concept or the definitions of genocide derived from UN legal acts or
the Polish Criminal Act as proof of the truthfulness of the thesis about genocide
against Ukrainians. It does not matter, because in all cases the outcome of factual
research juxtaposed with the results of dogmatic analyses determines the truthful-
ness of the thesis about the Russian genocide committed against Ukrainians. Co-
ordinated actions undertaken with the intention of destroying a nation or ethnic
group -in whole or part, such as killing Ukrainians; causing serious bodily harm
and disruption to health, including mental health; introducing conditions that dev-
astate even the flimsiest existential basis of the Ukrainian population, including
blocking humanitarian corridors and bombing entire cities, cannot be considered
otherwise. The world saw the bodies of murdered civilians, often previously tor-
tured, mutilated or raped. Morevover, the veracity of the genocide thesis is con-
firmed by the reactions of countries such as Poland," Lithuania,'® Latvia,"” Estonia
and the Czech Republic,' which were among the first to recognise the actions of the
Russian military forces as genocide against the Ukrainian people.

5. International criminal courts - general characteristics

Just as Lemkin is a constant point of reference for all considerations on the con-
cept of genocide, the International Military Tribunal in Nuremberg is an enduring
model in the discourse on the functions, principles and actual meaning of trans-
national prosecution in criminal cases, including the effectiveness and efficiency.
It was the experience of the Nuremberg Tribunal, despite its ephemeral existence,

15 See press release (without the author’s data) concerning the Resolution adopted by the Sejm of the
Republic of Poland on 7 April 2022 during the 52 session, https://www.sejm.gov.pl/sejm9.nsf/komu-
nikat.xsp?documentId=F1C8C323BBE5152BC125881D007641CA [access: 31.07.2023].

16 See press release (without the author’s details): The Verkhovna Rada of Ukraine Officially Recognises
Russian Crimes as Genocide, Wprost, 14.04.2022, https://www.wprost.pl/polityka/10688815/rada-naj-
wyzsza-ukrainy-oficjalnie-uznala-rosyjskie-zbrodnie-za-ludobojstwo.html [access: 31.07.2023].

17 See press release (without the author’s details): Estonia Recognises Russia’s Actions in Ukraine as Geno-
cide, Rzeczpospolita, 21.04.2022, https://www.rp.pl/polityka/art36118711-estonia-uznaje-dzialania-
rosji-na-ukrainie-za-ludobojstwo [access: 31.07.2023].

18 See press release (without the author’s details): Czech Senate Recognises Russias Crimes in Ukraine as
Genocide, Rzeczpospolita, 11.05.2022, https://www.rp.pl/konflikty-zbrojne/art36275871-czeski-sen-
at-uznal-zbrodnie-rosji-na-ukrainie-za-ludobojstwo [access: 31.07.2023].
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that provided the basis for the development of standards, rules and principles in
the field of criminal liability for crimes under international law. The Nuremberg
Principles, taught in university departments of criminal law, even as part of basic
course lectures,” became the normative and axiological foundation for defining
the category of crimes under international law, the rules of criminal liability at the
international legal level, as well as the standards of protection of the individual sub-
ject to criminal liability for committing crimes under international law. Irrespective
of the passage of time, the principles formulated then remain valid to this day, at
least in their basic framework.?

Over the past decades, there was no need to form new criminal courts with the
competence to try crimes against humanity and related ones. Only the experience
of the 1990s and the change in the way of approach to human rights brought about
a reorientation of previous axioms and needs, which led to the creation of the In-
ternational Criminal Tribunal for the Former Yugoslavia (1993), the International
Criminal Tribunal for Rwanda (1994),” the permanent International Criminal Tri-
bunal (1998) or the Special Court for Sierra Leone (2002).%

Contemporary international criminal courts, from the point of view of the cri-
terion of their establishment, can be divided into the following groups: (I) tribunals
established on an ad hoc basis by the UN Security Council to try perpetrators (in-
dividuals) accused of crimes committed in a specific conflict (e.g. the International
Criminal Tribunal for the Former Yugoslavia® or the International Criminal Tribu-
nal for Rwanda®*); (II) mixed (hybrid) tribunals, established based on international
agreements between states (e.g. the ECCC?) or the Special Tribunal for Lebanon;*
a permanent tribunal established by a statute adopted by the States Parties at an

19 See, e.g.: L. Gardocki, Prawo karne, Warszawa 2021, p. 4. More details: idem, T. Gardocka, £.. Majewski,
Prawo karne migdzynarodowe. Zarys systemu, Warszawa 2017, particularly pp. 30-153.

20 See: T. Dubowski, Czynnik czasu w funkcjonowaniu miedzynarodowych trybunatéw karnych - wybrane
aspekty, Biatostockie Studia Prawnicze 2010, no. 7, p. 135.

21 Both of the tribunals will be discussed later in the text.

22 See: D. Heidrich, Przysztos¢ miedzynarodowych trybunatéw karnych ad hoc. Strategie zakoticzenia oraz
rozwigzania rezydualne, ze szczegdlnym uwzglednieniem Migdzynarodowego Trybunatu Karnego dla
bytej Jugostawii, Studia Europejskie 2013, no. 3, pp. 159-184, particularly pp. 159-160.

23 The International Criminal Tribunal for the Former Yugoslavia was established by the United Nations
Security Council by Resolution 808 of 22 February 1993 (SC/Res/22.02.1993) and Resolution 827 of
25 May 1993 (SC/Res/25.05.1993).

24 The International Criminal Tribunal for Rwanda was established by the United Nations Security
Council by Resolution 955 of 8 November 1995 (SC/Res/08.11.1995).

25 Extraordinary Chambers in the Courts of Cambodia.

26 See more: M. Plachta, Miedzynarodowe trybunaly karne: préba typologii i charakterystyki, Panstwo
i Prawo 2004, no. 3.
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international conference. In turn, from the point of view of the temporal criterion,
international criminal courts (tribunals) can be divided into courts (tribunals) es-
tablished on a temporary basis (ad hoc and mixed tribunals) and permanent ones.”
To date, only one international court of a permanent nature has been established -
the International Criminal Court in The Hague.

6. The International Criminal Court in The Hague - a critical analysis

From the point of view of the topic of this article, of fundamental importance is
the status of the International Criminal Court in The Hague, established on 17 July
1998, which - as a permanent court - is to prosecute crimes under international
law committed around the world. By virtue of the Rome Statute,” its jurisdiction
does not extend to crimes committed before 1 July 2002, which; however, remains
irrelevant to criminal liability for crimes committed in Ukraine. Instead, its ratione
materiae jurisdiction covers the most drastic violations of international law, includ-
ing crimes against humanity, war crimes, crimes of aggression and genocide. On the
subjective side, the jurisdiction of the International Criminal Court in The Hague
covers natural persons, not states as such. The Court’s jurisdiction is complemen-
tary to national bodies. This means that the Court’s jurisdiction to adjudicate be-
comes effective only in the event of the inactivity of state authorities responsible
for prosecuting crimes under international law. The International Criminal Court
in The Hague, despite its permanent nature, is not a universal court. It derives its
power to administer criminal justice from the Rome Statute, which has not been
ratified by many states, and a lot of states that had ratified the Statute are free to
withdraw from it.*” This makes the Court non-global and it seems that this state of
affairs is not going to change. Those are the imperfections of the Hague Court that
restrict its freedom of action in response to the situation in Ukraine, which will be
discussed further down in the text.

The International Criminal Court in The Hague opened the proceedings on the
Russian Federation’s aggression against Ukraine on 2 March 2022, and on 17 March
2023, an arrest warrant was issued for Vladimir Putin and Maria Lvova-Belova,

27 See: T. Dubowski, Czynnik czasu..., pp. 133-134.

28 Rome Statute of the International Criminal Court, drawn up in Rome on 17 July 1998, Journal of Laws
2003 no. 78, item 708.

29 Cf. KE. Smith, Acculturation and the Acceptance of the Genocide Convention, Cooperation and
Conflict 2013, vol. 48, no. 3, pp. 358-377.
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the Plenipotentiary to the President of the Russian Federation for the Rights of the
Child, charging them with the crime of deporting children from occupied Ukraine.
There is no doubt that enforcing the liability of Putin or Lvova-Belova will be the
most serious challenge for the Court since its creation and will be the basis for
assessing its actual usefulness for trying crimes under international law. The funda-
mental issue is the voluntary nature of ratification of the Rome Statute, and yet nei-
ther Russia nor Ukraine is a party to the founding treaties. The Court’s jurisdiction
would result from Ukraine’s voluntary submission to the Court’s jurisdiction with
the simultaneous accession of Russia. However, the latter condition is not fulfilled.
Moreover, the International Criminal Court in The Hague, unlike the International
Military Tribunal in Nuremberg, has no power to try in absentia. This means that
unless Vladimir Putin voluntarily comes before the tribunal or is arrested on the
territory of a country that recognises the jurisdiction of the Hague Court, his liabil-
ity will not be enforced.

Moreover, in terms of the proceedings of the International Criminal Court in
The Hague, a fundamental question arises: why did the Court issue an arrest war-
rant for the deportation of children from the territories of occupied Ukraine, even
though the world had seen the Bucha massacre and other mass murders of civil-
ians? Even if both acts, i.e. the deportations and murders, fall into the category of
genocide, there is — without diminishing the immensity of the tragedy of the dis-
placed population and their families — a clear asymmetry of goods between murder
and deportation. The answer to that question arises from the nature of the eviden-
tiary proceedings before the International Criminal Court in The Hague. Namely,
in the case of Russia and Putin, the Court decided to issue arrest warrants choosing
the relatively easiest crime to conduct under evidentiary proceedings, which is the
deportation of Ukrainian children.” This not only fails to capture the full content
of the criminal lawlessness contained in the Russian acts committed in Ukraine
but also drastically narrows the category of prosecuted acts, including their per-
petrators. Contrary to intuitive perceptions, it is not about the Court’s fear of blas-
phemy resulting from the impotence in the actual implementation of prosecution,
but a realistic calculation at the level of assessing the capacity of evidentiary pro-
ceedings, which, in the case of actual genocide, could fail. This, of course, does not

30 Obviously, this is not just a question of evidence as that would be an oversimplification. In fact,
it is accurate to note that the acts committed against Ukrainians, especially the deportation of
children, undoubtedly fall within the conventional definition of genocide. It is also right to note that
the evidentiary proceedings are only a consequence of correct subsumption (but the effectiveness
of prosecution is measured not only by the correctness of the legal qualification, but also by the
possibility of actually apprehending and judging the perpetrator to execute the punishment).
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exclude the possibility of a later expansion of the brought charges, but it proves the
current limitations of the Court. Invariably; however, the fundamental difficulty,
in the absence of competence to try in absentia, will be the actual bringing of the
defendants before the Court to judge them. For this, at least in the current climate
in Russia, seems absolutely out of the question. Furthermore, the International
Criminal Court in The Hague is not part of any international organisation, but an
independent international court. This means that, by issuing arrest warrants, it has
undoubtedly strengthened its position as an organ of international criminal justice.
However, if it does not enforce the liability of those being prosecuted, it will be left
with nothing but a fagade and the label of a court for Black African states.

In view of the above, the question arises whether the International Criminal
Court in The Hague is a body capable of trying crimes under international law
committed in Ukraine (?). The answer to that question seems to be negative. Po-
litical correctness aside, one must conclude that international criminal courts have
ultimately proven to be ineflicient in general. Such a conclusion also applies to
Nuremberg, even if it is considered a model for that type of court, after all, no more
than 2% of German Nazi criminals were held criminally liable for the committed
crimes, and the number of those sentenced within that 2% includes not only those
tried by the IMT.”!

Likewise, still rejecting political correctness, one must honestly admit, thus put-
ting forward the fundamental thesis of this text, that the International Criminal
Court in The Hague is not suitable to try crimes under international law committed
in Ukraine. The Court has neither the legal nor the factual tools to do it effective-
ly. Obviously, the issuing of the arrest warrants for Putin and Lvova-Belova was
necessary from the point of view of public expectations and adequate to the legal
capability of the Court, but it was rather a voice crying in the wilderness than an
announcement of real action.

The veracity of the above diagnosis is evidenced by several critical features of the
International Criminal Court in The Hague, which justify the assumption that it is
not and cannot be an effective body to judge the crimes that have happened and are
still happening in Ukraine. First, as has already been mentioned, a necessary condi-
tion for the activation of the repressive apparatus administered by the Internation-
al Criminal Court in The Hague is voluntary submission to its jurisdiction - the
Russian Federation is not a party to the Rome Statute and, as such, it is not subject
to the jurisdiction of the Court. From the point of view of international law, volun-
tary membership in any supranational organisation is understandable, but from the

31 This acronym means the International Military Tribunal at Nuremberg.
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point of view of strictly understood criminal law, it is completely incredible. Indeed,
in practice, this means the requirement to obtain a criminal’s consent to be tried,
while it is clear, even on a common-sense level, that there will be no such consent.
Second, as has also been mentioned, the Court’s jurisdiction is complementary to
the national one. In the current political situation in Russia, there is no possibility
of any initiative on the part of the national criminal justice authorities, which are,
after all, absolutely subordinate to President Putin’s administration, to start prose-
cuting acts committed by the regime of which they remain a part. At this point, it is
necessary to break with the false axiom that in Russia only the apparatus of power
remains criminal and completely detached from European traditions. All media re-
ports and opinion polls conducted by credible bodies clearly indicate that Vladimir
Putin enjoys consistently high support from citizens. That support is not shaken,
at least not visibly, neither by reports of failures on the front nor by news of crimes
committed by Russian soldiers. Russia, in its historical identity, was and remains
a criminal state which, in pursuit of a policy of Pan-Slavism, has always sought, un-
der various pretexts, to subjugate neighbouring states and people. In that context,
as has also already been mentioned, the armed aggression against Ukraine should
not come as a surprise as it is a natural consequence of Russia’s way of approaching
geopolitical arrangements. At the same time, third, the experience of previously
established courts shows that proceedings before such tribunals are lengthy, com-
plicated - especially at the level of evidentiary procedure, and, simply speaking,
expensive. A clumsy symbol of the above remains the prosecution ordered by the
International Criminal Court in The Hague - for deportation instead of extermi-
nation. Fourth, as has already been mentioned, and what is surprising - especially
in the light of the Nuremberg experience, the International Criminal Court in The
Hague does not have the authority to judge in absentia. From the perspective of
criminal law, this is surprising. That astonishment cannot be nullified by any slo-
gans formulated under the banner of the specificity of international law, and the
best evidence of the possibility of trial in absentia is the trial of Martin Bormann by
the International Military Tribunal at Nuremberg. Finally, fifth, the International
Criminal Court in The Hague does not have the competence to hold the state, but
only individual persons, accountable. At the level of a collective entity, that limita-
tion may be understandable; however, it does not facilitate criminal prosecution
procedures.
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7.Nuremberg 2.0 - is it possible?

Obviously, the above theses are critical of the International Criminal Court in The
Hague. However, the negative assessment is not related to the activity of the Court’s
judges, for they have done as much as they could within their power. This; however, is
not enough. Therefore, it is a criticism of the very normative foundations of the Court.
The foundations restrict its freedom of action and limit its real significance. It seems that
the Nuremberg Tribunal was better suited to the goals set before it than the Hague Tri-
bunal is adapted to the current needs of judging crimes in Ukraine. Does this mean that
Nuremberg 2.0 is possible? Definitely not. The International Military Tribunal could
exist in its form only in the conditions of the disintegration of the state and the collapse
of the entire system of the Third Reich. It could only be created on the ruins of national
socialism, and in the very heart of its ideology — in Nuremberg, under the conditions of
control of the whole territory of a criminal and defeated country, completely dependent
on the will of the victorious powers. It was not only about the general (although not
obvious and easy to obtain) agreement of the allies on the method of settling German
crimes and the general social legitimacy to convict the guilty, but also about the actual
possibility of apprehending and prosecuting them. The International Military Tribunal
at Nuremberg was not free of flaws, also at the level of its axiology or the general princi-
ples of criminal law; but it definitely was a triumph of law over primitive retaliation and,
on many levels, a model worthy of emulation.

8. International criminal court for judging crimes under international law
committed in Ukraine - basic assumptions of own proposal

Given what has been written above, including the circumstances and climate in
which the International Military Tribunal at Nuremberg was formed, the current
political and military situation in Europe rules out Nuremberg 2.0. Even if Rus-
sia loses the war in Ukraine, its statehood is not likely to collapse, as was the case
with the Third Reich. Since Nuremberg cannot be repeated, does the International
Criminal Court in The Hague remain the only judicial body empowered to pros-
ecute Russian crimes under international law? The answer to this question is af-
firmative: yes, at the moment it is the only body.*? Should that state of affairs be

32 In this context, doubt may arise as to whether, given the existence of the Hague Tribunal as an interna-
tional court, it is even possible to establish a new ad casum tribunal. This is, of course, an issue worthy
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accepted? In the opinion of the author of this article: no, it should not. So what
instead? It seems that only an ad hoc tribunal could be appropriate for the current
geopolitical situation in Europe. The International Criminal Court in The Hague
may not be an anachronism; however, the legal foundations determining the scope
and modes of its proceedings do not guarantee judgment of what is happening in
Ukraine. Obviously, establishing a new court is not possible immediately and with-
out obstacles, as this would require the consent of Russia and China in the UN Se-
curity Council. However, to say (write) that this cannot be done is to give consent to
turther murder and humiliation of Western civilisation, unable to properly respond
to a war going on not somewhere at the far end of the world - but here: in Europe,
on the border of the European Union and NATO. Therefore, if the establishment of
a new tribunal were to encounter (obviously expected) resistance from Russia (and
China?), then the removal of Russia (and China) from the UN Security Council
should be considered. There is no shortage of reasons why that option was already
taken into account. The author of this article is a researcher at a Polish university
and a practising lawyer who understands the nuances, complexity and sensitivity of
international politics; therefore also understands the difficulties and possible con-
sequence of removing Russia (and China?) from the Security Council. If the above,
for one reason or another, were to prove impossible, then the very institution of the
veto would need to be changed so that Russia (and China?) could not block the es-
tablishment of a new court. There is also another option apart from that involving
changes in the Security Council - establishing an international criminal court to
try crimes under international law committed in Ukraine outside the UN mandate.
Russia’s aggression against Ukraine, contrary to Putin’s expectations and initial dif-
ficulties, united the entire Western European world in defence of its fundamental
values. In such a situation, the new court could be legitimised not by a UN man-
date, but by a general consensus of the countries forming the anti-Russian coali-
tion. The number and importance of the countries constituting a coalition against
the war are sufficient to create the basis for the functioning of a new court. After all,
the International Military Tribunal in Nuremberg did not draw its strength, vitality
or formal powers from the discredited League of Nations, but from the consent of
other states to judge unprecedented German crimes.

What should such a court be like if it were actually established? There is no
doubt that it should be multinational in terms of its composition of judges. There

of broader consideration; however, it cannot be accommodated within the limited framework of this
work. Suffice it to say that there is no provision of positive law or, at least it seems, no other norm or
custom that would oppose such a new tribunal.
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is no consent to exclude the “smaller” ones, including Poland and the Baltic states,
which played a key role in building a global support system for fighting Ukraine.
Such a tribunal should be competent to judge in absentia. The above-mentioned ex-
ample of Martin Bormann, tried in absentia in Nuremberg, is sufficient to demon-
strate the truth of the thesis that this can be done. Learning from the experience
of earlier tribunals, including Nuremberg, although, sadly, those are rather grim
conclusions, the selectivity of prosecution should be reduced as much as possible.
Modern technology facilitating the collection of evidence, a correspondingly small-
er group of perpetrators than was the case with the officers of the Third Reich and
the rejection of the possibility of subsequent cooperation with detained Russian
criminals, as was the case after Second World War in the face of the arms race with
regard to German criminals, make it unjustifiable to narrow down the categories
of perpetrators subject to prosecution. Two rules would serve to implement such
an idea: the adoption of the well-known criminal law principle of chain-incitement
with the simultaneous adoption of the well-established rule of “thinking bayonets”,
and the principle of commander’s responsibility. The first rule would make it possi-
ble to extend criminal liability for crimes even to a private soldier, while the second
would cover the very top of power, headed by Vladimir Putin.

There is no doubt that the new international criminal court should be based on
completely new principles and, at least to some extent, a new axiology forced by the
new situation. This does not mean; however, that it should be completely detached
from the experience and rules developed by previous ad casum tribunals. Drawing
conclusions in that area should include both negative experience that should not
be repeated and patterns worth repeating. In that respect, particularly interesting
are the models developed by the above-mentioned International Criminal Tribu-
nals: for the Former Yugoslavia and Rwanda. In both cases, the following should be
assessed as positive: (I) the priority of jurisdiction over national courts combined
with the right to demand that national courts transfer their competence at every
stage, (II) the definition of the concepts of genocide and crimes against humanity in
the statutes of both tribunals - in accordance with the political and criminal needs
of the time; (III) the expansion of the catalogue of basic acts subject to prosecution
to include rape and torture; (IV) granting competence to prosecute violations of le-
gal interests in the event of an infringement; (V) acknowledging that an order is not
a circumstance excluding criminal liability; (VI) allowing tribunal judges to estab-
lish norms regulating the principles of operation of tribunals.** Not all of the princi-

3 See: S. Karowicz-Bienias, Standardy miedzynarodowego procesu karnego a polskie postgpowania
karne w sprawach o zbrodnie przeciwko ludzkosci popetnione w latach 1939-1956, Bialystok 2021
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ples governing the two tribunals were entirely innovative (non-exculpatory order),
indisputable (new definitions of crimes in the context of the prohibition of retroac-
tivity of law to the detriment of the perpetrator) or obvious (lack of competence to
pronounce the death penalty). They should certainly be taken into account in the
discourse on the possible establishment of a new ICC.

Obviously, the above assumptions are of a general nature and the author of this
text is aware of the enormity of normative doubts and political difficulties in estab-
lishing a new tribunal. However, in the face of what happened in Ukraine, the world
cannot remain silent, for extraordinary situations justify extraordinary responses.
As was written at the beginning of the article, the world known before the year 2020
has changed completely. The principles and axiology of law developed after Second
World War need to be revised under changed conditions as the system has been
re-evaluated. Its basic assumptions were formed under the “no more war” slogan in
the 1950s, and in the 1990s - on the wave of euphoria following the collapse of the
USSR. Today, the world is once again on the brink of war and the empire of the Red
Tsar* is being reborn before the eyes of Europe. Thus, the two circumstances open
a discourse on the catalogue of penalties that can be imposed by the new court and
on the manner of their execution.

Regarding the first issue, it should be noted that the author of this text, neither as
a scientist nor as a lawyer, is a supporter of the death penalty at the level of state legis-
lation. Leaving aside the moral and ethical layer of the discourse on the admissibility
of the death penalty, it can be said (written) that there are many arguments against
its application, in particular the correctly diagnosed excessive risk of a miscarriage of
justice with the simultaneous lack of possibility of restitution for the damage caused
by the conviction and doubts as to the preventive significance of such a punishment.
However, in the case of the death penalty for crimes under international law, all argu-
ments derived from the level of state law either fade or lose their relevance. In the case
of a mass murderer, the risk of a miscarriage of justice is essentially zero. In that case,
it is also not about rehabilitation but about elimination. Obviously, the arguments
from the aforementioned sphere of morality and ethics remain valid. However, have
morals and ethics changed so much over the last 80 years to justify dividing geno-
cidaires into superior (Russo-genocidaires unworthy of the ultimate punishment)
and inferior (Nazi-genocidaires worthy of the ultimate punishment)? Is the European
sense of justice, especially that of the Ukrainian people, so drastically different from

[unpublished doctoral thesis], pp. 30, 45, 84. See also: L. Gardocki, T. Gardocka, L. Majewski, Prawo
karne..., pp. 194-203.

34 The similarity of this expression to the title of the work by S. Montefiore Stalin. The Court of the Red
Tsar, Warszawa 2021, is not coincidental as the crimes of Putin, eagerly referring to Stalin, including
his imperialist ideology, are comparable.
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the justice demanded by the suffering of the millions of people who had everything
taken away by Adolf Hitler so that it could be satisfied in another way? Those are, of
course, unanswered questions, and the author of this article certainly does not provide
affirmative answers to them, from which one could derive the postulate of equipping
a possible new court with the competence to pronounce the death penalty. However,
it seems that the old abolitionist trends in this regard have lost their relevance and
the discourse on that issue should be opened anew, taking into account the position
of the authorities and the people of Ukraine. At the same time, the author of this ar-
ticle is aware of the European normative achievements in the field of abolition of the
death penalty, including Poland’s international legal obligations. Nevertheless, those
achievements stem from positive law and certain norms established by people. If the
norms lose their axiological justification, they may be subject to change. Whether
Europe is ready for such changes today remains an open question, and the question
certainly should not be automatically rejected.

In any arrangement, the question also arises about the actual possibility of im-
plementing the sentence imposed by the international criminal court established to
judge crimes under international law committed in Ukraine. This is a fundamental
difficulty already faced by the tribunals for Yugoslavia and Rwanda, inter alia. The
limited volume of that text does not allow for an extended discussion on that issue,
therefore it is enough to point to, out of necessity — in a somewhat simplified form -
previous historical experience proving the real possibility of trying the perpetrators
of such crimes. Let us recall the example of Israel, which - despite the understand-
able outrage of international opinion - brought in and tried Adolf Eichmann on its
territory, or the domestic example of the Polish Underground State, which was able
to carry out sentences under the conditions of German occupation.®

Therefore, a new ad hoc tribunal to try crimes of international law committed in
Ukraine is a necessity that can be implemented in the current legal state and social climate
despite the normative and factual difficulties that its establishment could certainly pose.

Conclusions

Every generation is accompanied by the conviction of the uniqueness of the times
in which it lives; many fear an impending cataclysm and are convinced that the

35 Regarding the sentences on the so-called “blackmailers’, see: P. Szopa, Wyroki na szmalcowni-
kow, Przystanek Historia, 24.01.2021, https://przystanekhistoria.pl/pa2/tematy/polskie-panstwo-
podziem/78076,Wyroki-na-szmalcownikow.html [access: 31.07.2023].
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generation following it is degenerate, or at least worse, whatever that means. What-
ever one’s theory of history, the fact is that Europe has awakened from its dream
of prosperity and universal peace. There is war in Europe again, and the present
generations have lived to see exceptional times and the cataclysm prophesied by
some. The uniqueness of these times and the fear of the cataclysm of global conflict
force contemporary generations to take actions that were thought to never be nec-
essary again. Among the primary actions of that type is the settlement of Russian
crimes in Ukraine. The currently functioning International Criminal Court in The
Hague does not have sufficient competence to effectively judge those responsible
for such crimes, despite the most commendable efforts of the Judges, including the
Pole who heads it. What is needed is a new court, established outside the UN man-
date if necessary, which would be capable of dealing efficiently with crimes that no
one expected to be committed in Europe, just beyond the borders of Poland. What
happened a few decades ago must not be forgotten, otherwise everything will be
repeated.
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Summary: Russia’s policy towards neighbouring countries and nations has always been dictated by imperialist
and expansionist goals. To achieve them, Russia used brutal methods, including direct military aggression, incit-
ing ethnic conflicts, genocide and ethnic cleansing. There are many examples of this in history in the form of the
genocide of the Caucasian nations in the 19th century, the Holodomor against Ukrainian people, Soviet repres-
sions, the ethnic cleansing of Georgians in the Abkhazia and Tskhinvali region at the end of the 20th and the
beginning of the 21st century, and others. Nevertheless, Russia has not been held accountable for its actions.
The war against Ukraine, which started in February 2022, dispelled all illusions of the democratic world towards
Russia. Today, the democratic world is united, and the primary basis of this unity is the values, which it must
bear responsibility for protecting. For this purpose, all international legal levers and institutions should be used.
Russia’s leadership must be brought to justice, and the country must be held financially accountable. The only
way for peace between Russia and the world is the democratisation of Russia, which is only possible through
international legal coercion, as happened in the case of Nazi Germany. This article is an attempt to present the
specific facts of Russia’s aggressive and imperialist policy towards neighbouring countries, especially towards
Georgia, the specific legal levers for combating this policy, and future perspectives.
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Streszczenie: Polityka Rosji wobec sgsiednich panstw i narodéw zawsze byta podyktowana imperialistycznymi
i ekspansjonistycznymi celami. Aby osiagnac te cele, Rosja stosowata brutalne metody, w tym uciekata sie do
bezposredniej agresji zbrojnej, podzegania do konfliktéw etnicznych, ludobdjstwa i czystek etnicznych. Jest na
to wiele przyktadéw z historii, takich jak ludobdjstwo narodéw kaukaskich w XIX w., Holodomor na Ukrainie,
represje sowieckie, czystki etniczne Gruzindw w Abchazji i regionie Cchinwali pod koniec XX i na poczatku
XXI'w. Rosja nigdy nie zostata pociaggnieta do odpowiedzialnosci za swoje dziatania. Wojna przeciwko Ukrainie,
ktoéra rozpoczeta sie w lutym 2022 r,, rozwiata wszelkie ztudzenia demokratycznego $wiata wobec Rosji. Dzi$
demokratyczny Swiat jest zjednoczony, a gtdwna podstawg tej jednosci sg wartosci, za ktérych ochrone musi
wzig¢ odpowiedzialnos¢. W tym celu nalezy wykorzysta¢ wszystkie miedzynarodowe instytucje i instrumenty
prawne. Winni przywédcy Rosji musza zosta¢ postawieni przed sadem, a pafistwo musi zosta¢ pociagniete do
odpowiedzialnosci finansowej. Jedynym sposobem na osiggniecie pokoju w Rosji i na Swiecie jest demokraty-
zacja Rosji, ktora jest mozliwa tylko za sprawa miedzynarodowego przymusu prawnego, tak jak to miato miej-
sce w przypadku nazistowskich Niemiec. Artykut jest proba przedstawienia poszczegdlnych faktéw agresywnej

The article is based on a presentation given at a conference at the European Parliament: “The crime of
genocide in international law and in the work of the European Parliament,” as part of the ECR project,
on 7.06.2023.
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i imperialistycznej polityki Rosji wobec panstw sasiednich, zwlaszcza wobec Gruzji, oraz konkretnych instru-
mentéw prawnych stuzacych zwalczaniu tej polityki, jak rowniez perspektyw na przysztosé.

Stowa kluczowe: Rosja, nazizm, ludobdjstwo, czystki etniczne, odpowiedzialnos¢, Ukraina, Gruzja, Abchazja,
Osetia Potudniowa

Pestome: Monutrka Poccrn B OTHOLIEHUM COCeLHMX rOCY[APCTB 1 HAPOLAOB BCeraa AUKTOBanach Mnepuanm-
CTUYECKUMM 1 SKCMAHCUOHWCTCKUMU Lienamu. [inA AOCTUXeHWA 3TrX Lenei Poccua ncnonb3oBarna »KecTokne
MeTofbl, B TOM yuncnie npuberana K NpAMON BOOPYXEHHOI arpeccui, pas3}mraHuio MeXXHaLMOHabHbIX KOH-
bNUKTOB, reHOLUMAY 1 STHUYECKUM YNCTKaM. [IpMMepoB ToMy 113 MICTOPYM MHOTO: FeHOLME, KaBKa3CKUX HAPOA OB
B XIX Beke, [onofomop Ha YKpauHe, COBETCKME penpeccuu, STHUYECKME YNCTKM Fpy3nH B Abxa3um 1 LixnHBanb-
CKOM pernoHe B KoHue XX — Hauane XX| Beka. Poccus HrKoraa He 6bina npuBneyeHa K OTBETCTBEHHOCTU 3@ CBOM
nencteus. BoliHa NpoTrB YKpauHbl, HauaBLlwascs B despane 2022 roga, paspyLumna BCe UNo3nm AeMoKpaTu-
yecKkoro mmpa B oTHoweHun Poccun. CerogHa AeMOKpaTUYeCKUii Mup 06beUHEH, 1 FaBHON OCHOBOW 3TO-
ro eAVHCTBA ABMAIOTCA LLIEHHOCTU, 3a 3aLLMTY KOTOPbIX OH [JO/KEH B3ATb Ha cebA OTBETCTBEHHOCTb. [inA 3Toro
LOMKHbI ObITb 3a4€/ICTBOBAHbI BCE MeXAYHapOAHbIe MHCTUTYTbl U MPABOBble MHCTPYMEHTbI. BUHOBHbIE pyKo-
BoauTtenu Poccum AosmKHbI 6bITb MPUBRAEYEHbl K OTBETCTBEHHOCTH, @ FOCYAAPCTBO — HECTU GUHAHCOBYIO OTBET-
CTBEHHOCTb. EAVHCTBEHHBIM MyTem AOCTVXEeHWA MMpa B Poccum 1 BO BceM MUpe ABNAETCA feMoKpaTm3auma
Poccunu, koTopast BO3MOXXHa TOJbKO MyTeM MeXAyHapOLHOro NPaBOBOIo NPUHYKAEHUS, Kak 3To Obio B ciyyae
C HauwucTckol Nfepmanueii. [laHHas cTaTbA ABMAETCA NOMbITKON NpefCTaBUTb OTAENbHblE GpaKTbl arpeccUBHOWM
1 MNEPUANTUCTUYECKOI MONUTUKN POCCMM B OTHOLLIEHWI COCE[HVMX CTPaH, 0CO6eHHO Py3uni, 1 KOHKPETHble
NpaBOBble HCTPYMEHTbI MPOTUBOAENCTBIA STON NONUTUKE, @ TaKKe NepCrneKkTMBbI Ha OyayLiee.

KnioueBble cnoBa: Poccyis, Hauy3Mm, reHoums, STHUYECKMe YUCTKY, OTBETCTBEHHOCTD, YKpauHa, Mpy3us, Abxasus,
IOxHasA OceTua

Pesiome: lNoniTvka Pocii Wopo cycifHix fiepxas i HapogiB 3aBxan Oyna NPOAVKTOBaHa iMnepianicTyHMMM Ta
€KCMaHCIOHICTCbKMMU LinAMu. [ina focarHeHHa uux uineli Pocia BUKOpMCTOBYBana »KOPCTOKI METoAU, BKNOYa-
104n NpAMY 36POIiHY arpecito, po3nantoBaHHA MiXKHaLiOHaNbHWUX KOHGMIKTIB, reHOUMS Ta €THIUHI YUACTKI. [cHYe
6araTo NpuKNagis 3 icTopii, TakMX AK reHOLMA KaBKa3bKmx Hapogis y 19-my ctonitTi, fonogomop B YKpaiHi, pa-
IAHCbKI penpecii Ta eTHIYHI YNCTKK rpy3nHiB B AGxasii Ta LixiHBanbcbKoMy perioHi HanpuKiHui 20-ro Ta Ha no-
yaTky 21-ro ctonitb. Pocis Hikonu He 6yna npuTArHyTa fO BiANOBiAaNbHOCTI 3a CBOI Ail. BitHa npotn YkpaiHu,
Lo po3noyanaca B notomy 2022 poKy, 3pyiHyBana byab-Aki into3ii geMokpaTtyHoro csity wopo Pocii. CborofHi
[eMOKPaTUYHWIA CBIT €EAVHUIA, | FONIOBHOK OCHOBOIO Lii€l €AHOCTI € LIIHHOCTI, 3a 3aXUCT AKMX BiH Ma€ B3ATW Ha
cebe BigNOBiAanbHiCTb. 1N LbOro MaioTb 6y Ty 3aAifHI BCi MiXXHaPOAHI iHCTUTYLIT Ta NpaBoOBi iIHCTPYMEHTU. BUHHI
KepiBHUKM Pocii MatoTb 6y TV NpUTArHYTI A0 BiANOBIAANLHOCTI, @ AepXKaBa — HeCTU GpiHaHCOBY BiANOBIAANbHICTb.
€aVHMIA cnoci6 gocarti mupy B Pocii Ta ¢BiTi — Lie geMokpaTir3aulis Pocii, ska MoXnrBa nie yepes MmixkHapoZ-
HO-MPaBOBMI NPUMYC, AK Lie 6yNno Y BUMaAKy 3 HaumcTcbKkoto HimeuunHoto. Lia ctatta € cnpoboto npeacTasuntn
oKpeMi paKTu arpecuBHoI Ta iMnepianicTMyHOI NoniTKM Pocii No BigHOLEHHIO 10 CYCiAHIX KpaiH, 0cobnvBo Ao
lpysii, Ta KOHKPETHi NPaBOBI IHCTPYMEHTV 6OPOTHOU 3 LLi€I0 NMONITMKOIO, @ TAKOXK MNEPCNEKTMBU Ha Maby THE.
KniouoBi cnoBa: Pocis, Hauy3m, reHoLWMA, eTHIYHI YNCTKK, BIfNOBIAanbHICTb, YKpaiHa, Mpys3is, Abxasis, MiBaeHHa
Oceria

Introduction

Russian aggression in Ukraine exposed the whole civilised world to the cruelty
of Russia’s imperialist aspirations. If this was somewhat of a shock to the Western
democratic countries, this was nothing new for Russia’s neighbouring countries
and peoples, who, throughout the history of their relations with Russia, have re-
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peatedly faced Russian aggression. Yet, the aggressor has never been punished for
it. Moreover, the victims of the aggression tended to need a lot of time and energy
to prove the veracity of their claims.

Terms such as ethnic cleansing, genocide and crimes against humanity are in-
creasingly being used in reference to Russia, the Russian military or high-ranking
officials, including, most importantly, the Russian president. These terms are used
not only by politicians for political purposes but, first of all, from a legal point of view,
by international courts. In this regard, there have been several important decisions of
the International Criminal Court and the European Court of Human Rights. It can be
said with confidence that this is only the beginning. The time is coming when the or-
ganisers and direct perpetrators of crimes against humanity will be held accountable
for the atrocities committed, and Russia, as an aggressor and sponsor of terrorism,
will fully compensate for the damage caused to neighbouring countries.

On 7 June 2023, the conference called The Crime of Genocide in International
Law and in the Work of the European Parliament, organised by the European Con-
servatives and Reformists Group and the Faculty of Law, Canon Law and Administra-
tion, John Paul II Catholic University of Lublin, was held at the European Parliament
in Brussels. Despite the general title, the conference was devoted mainly to Russian
aggression. The fact that a conference with such focus was held in the office of the
European Parliament is in itself an important event itself. Perhaps, before the Russo-
-Ukrainian war, no one in Western Europe thought of such a conference, not to men-
tion the place where it would be held, despite Russia’s numerous acts of aggression in
Georgia, Crimea and other parts of the world during the last two decades.

In fact, the topic is so extensive that it is impossible to tackle it within the framework
of one article. Hundreds of dissertations can be written on it. Thus, this article is an
attempt, on the basis of the academic literature and factual data, to present the specific
facts of Russia’s aggressive and imperialist policy towards neighbouring countries, espe-
cially Georgia, the specific legal levers for combating this policy, and future perspectives.

1. Crimes against humanity in the Russian history

1.1. Genocide of the Circassians

On 20 May 2011, the Parliament of Georgia adopted Resolution no. 4701-I recognis-
ing the genocide of the Circassians by the Russian Empire, due to which “Georgia
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became the first country to recognise as genocide Tsarist Russia’s nineteenth century

mass deportations and massacres of the Circassians of the Northwest Caucasus.”
According to the resolution, based on international norms, the mass destruction
and expulsion of Circassians (Adyghe) from their historic homeland during the
Russo-Caucasian War (1763-1864) were recognised as an act of genocide, and the
Circassians deported during the said war were later declared refugees. The resolu-
tion states that it is based on long-term research that has established both the fact
and intent of genocide in this case and that even many official documents of the
Russian Empire itself confirm the aggressive actions of the military units of the em-
pire during the Russo-Caucasian War, in particular, artificially arranged hunger
strikes and epidemics, which were aimed at the physical destruction of the civilian
population of the Circassian nationality. The political and military leadership of
the Russian Empire pre-planned and subsequently carried out ethnic cleansing in
the Circassian territories and deliberately settled other ethnic groups in the areas
emptied of them. As a result of numerous punitive military expeditions, more than
90% of the Circassian population was physically destroyed or expelled from their
homeland.?

It must be said that the persecution of Circassians did not end in 1864. Histori-
ans distinguish a second phase when, in 1878, the Russians chased nearly half the
survivors out of their new homes in the Balkans.?

Genocide and ethnic cleansing is one of the proven methods of Russian imperi-
alism. Therefore, Circassians were not an exception. Many other nations have also
experienced Russian brutality.

1.2. Similarities between Nazism and the Soviet system

Nazism is a symbol of extreme evil and cruelty in the history of humankind, but no
less evil was the Soviet system. Both systems deliberately exterminated the civilian
population. Even comparing the Holocaust and the Holodomor is sufficient as an
example of the similarities between Communism and Nazism. The Nazis organised
the Holocaust, which, according to various estimates, killed 5 to 6 million people.*

1 M. Catic, Circassians and the Politics of Genocide Recognition, Europe-Asia Studies 2015, vol. 67,
no. 10 (December), p. 1685.

2 See: Resolution no. 4701-I of the Parliament of Georgia of 20 May 2011 on the Recognition of Geno-
cide of the Circassians by the Russian Empire.

3 W.Richmond, The Circassian Genocide, New Brunswick 2015, p. 8.

4 The Holocaust Encyclopedia, eds. W. Laqueur, J.T. Baumel-Schwartz, New Haven 2001, p. XIV.
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The number of victims of the Holodomor carried out by the Bolsheviks is several
million. According to some scholars, between 1932 and 1933, 3.3 million people
died of hunger in Ukraine,” but some historians believe that up to 5 million Ukrai-
nians perished during the Holodomor.® It must be noted that the Communists or-
ganised the Holodomor between 1932 and 1933, when the Nazis were starting their
criminal activities.” Thus, Communist evil can even be considered a precursor of
Nazism. It should be noted that many states, including the USA, France, Belgium,
Ireland, the Czech Republic, Brazil and others, have already recognised the Ho-
lodomor as a genocide of the Ukrainian people.® The European Union also rec-
ognised it as genocide.’

Communism was characterised by repression and slaughter. Millions of people
were shot in 1936 and 1937 across the nations of the USSR; we can also mention
the mass murders known as the Katyn Massacre at the beginning of 1940, involving
the mass killing of 25,000 Polish soldiers and officials,' etc.

1.3. Imperialist passions of modern Russia

The end of the Cold War and the collapse of the Soviet Union were perceived as the
beginning of a new, all-out liberal democratic world," but the expectations were
not met. It soon became apparent that the Russian Federation, the legal successor
of the USSR, instead of becoming a liberal democracy, set the goal of reviving the
empire on the ruins of the USSR. This was especially evident during the presidency
of Vladimir Putin. Professor John Mearsheimer of the University of Chicago, a re-
nowned representative of realpolitik, considers this fact controversial and says that
there is no evidence for this."”” A detailed discussion of Professor Mearsheimer’s

5 P. Wolny, Holodomor: The Ukrainian Famine-Genocide, New York 2018, p. 34.

6 Ibidem, p. 36.

7 Hitler was sworn in as Reich Chancellor on 30 January 1933. See: R.J. Evans, The Coming of the Third
Reich, New York 2004, p. 307.

8 https://holodomormuseum.org.ua/en/recognition-of-holodomor-as-genocide-in-the-world/ [access:
20.07.2023].

9 European Parliament Resolution of 15 December 2022 on 90 years after the Holodomor: Recognising
the Mass Killing through Starvation as Genocide, 2022/3001(RSP).

10 T. Urban, The Katyn Massacre 1940: History of a Crime, Barnsley 2020, p. VL.

11 See: F. Fukuyama, End of History?, The National Interest 1989, no. 16 (Summer), pp. 3-18.

12 See: ].J. Mearsheimer, Why the Ukraine Crisis Is the West’s Fault: The Liberal Delusions That Provoked
Putin, Foreign Affairs 2014, vol. 93, no. 5, p. 85; idem, Uncommon Core: The Causes and Consequences
of the Ukraine Crisis, lecture, University of Chicago, June 2015, https://www.youtube.com/watch?v=-
JrMiSQAGOS4&t=25s [access: 20.06.2023], etc.
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opinions is beyond the scope of this article, especially since his views on the issue
have been criticised in the scientific literature in a rather argumentative manner.”
However, many facts speak against Mearsheimer.

Russian President Putin’s nostalgia for the USSR is well known. In the first year
of his presidency, the national anthem of the Russian Federation was changed.
The music of the national anthem of the Soviet Union was restored, and the new
lyrics were written by one of the authors of the old Soviet national anthem, Sergey
Mikhalkov.” In 2005, Putin stated that the Soviet Union collapse was the greatest
geopolitical catastrophe of the century;' the words that the collapse of the Soviet
Union was a whole-national tragedy of the greatest scale were also uttered by him."”

In 2008, Russian scholar Andrey Zakharov wrote that the imperial spirit was ris-
ing in Russia, which needed expansionism. In other words, every state that feels like
an empire must act accordingly, that is, must acquire new territories, because em-
pire implies a constant expansion of its borders, and the mechanism for packaging
this imperial expansionism is federalism." In this period, discussions about Rus-
sian imperialism became more frequent in Russian scientific literature, and such an
antinomian term as “imperial federalism” is increasingly appearing in the Russian
scientific and political lexicon."

A famous Sovietologist and historian, Stephen D. Shenfield, notes that Russia
certainly has a tradition of autocracy, imperialism, militarism and genocide. Both
Ivan the Terrible and Stalin belong to this tradition, not to mention such lesser
“luminaries” as Danilevsky and Gumilyov.”’ We must consider Russian President
Vladimir Putin a successor of this tradition. He became the president of Rus-
sia thanks to the cruel “second war” against the Chechen people and the mass

13 See: R. Kuzniar, Mearsheimer and the Poverty of His Realism, Polish Quarterly of International Affairs
2014, no. 4, pp. 141-152.

14 See: Federalnyj konstitucionnyj zakon ot 25.12.2000g. no. 3-FKZ “O Gosudarstvennom gimne
Rossijskoj Federacii”

15 B.Havkin, Nostalgid po stalinskoj imperii v postsovetskom diskurse, Forum novejsej vostocnoevropejskoj
istorii ikul'tury — Russkoe izdanie 2010, no. 1, p. 187, http://www1.ku-eichstaett.de/ZIMOS/forum/
inhaltruss13.html [access: 20.07.2023].

16 Poslanie Prezidenta RF V.V. Putina Federalnomusobraniti RE. 25 aprela 2005 g., http://kremlin.ru/
events/president/transcripts/22931 [access: 20.07.2023].

17 A. Filippov, Novejsad istorid Rossii 1945-2006gg, Moskva 2007, p. 325.

18 A. Zaharov, Unitarnad federacid. Pat’ Ettidov o rossijskom federalizme, Moskva 2008, pp. 127-128.

19 For details on Imperial Federalism, see: G. Goradze, Federalism Prospects in Georgia. Critical Analysis,
Tbilisi 2012, pp. 133-150; idem, Imperial Federalism, Actual Problems of Law, in: Materials of
I International Scientific Conference, 10-11 July, Tbilisi 2014, pp. 80-82.

20 S.D. Shenfield, Russian Fascism: Traditions, Tendencies, Movements, New York 2001, p. 46.
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extermination of Chechens.” Putin showed a willingness to use violence against
perceived enemies, especially in Chechnya, where there were tens of thousands of
casualties, both combatant and civilian.”? The tragedies of the Nord-Ost siege and
Beslan are connected with his name* as well.

The methods used by Putin against neighbouring countries in ordert o expand
Russia’s territories are typical of the Soviet and Nazi systems. For example, the so-
called “passportisation”, which refers to the mass granting of Russian citizenship to
the population of other (neighbouring) countries, was used by Russia in Georgia
(Abkhazia, South Ossetia), Ukraine (Crimea and Donbas) and Moldova (Transn-
istria).”* With this, Russia fabricated a precondition to claim the protection of its
compatriots abroad.” It was the passportisation process that became the basis for
Russia’s statement that it invaded Georgia to protect “Russian citizens.”*® “Protect-
ing the Russian-speaking population” has been the main justification for the Rus-
sian aggression in Ukraine.?” Hitler also occupied part of Czechoslovakian territory
under the pretext of protecting the Sudeten Germans.?

Also, managing the region through conflicts is a Soviet method that modern
Russia has always used. During the Soviet period, the tried-and-tested method of
the Kremlin was to rehabilitate and resettle various ethnic groups and transfer ter-
ritories, which created good grounds for conflicts. This was a “reliable lever” in
the future if any republic or ethnic group showed “disobedience” to the Kremlin.*
Bolsheviks deliberately created (especially in the South Caucasus) matryoshka-like
political institutions in the areas of potential conflict.”® After the collapse of the
USSR, through the “mines” planted by the Soviet Union, Russia incited conflicts
in many neighbouring countries and then ensured the long-term presence of its

21 S. Malashkhia, Anatomy of Conflicts, Tbilisi 2011, p. 659.

22 D.J. Kramer, Back to Containment: Dealing with Putins Regime, Washington 2017, p. 20.

23 S. Malashkhia, Anatomy..., p. 659.

24 T. Hoffmann, A. Chochia, The Institution of Citizenship and Practices of Passportization in Russia’s Eu-
ropean Neighborhood Policies, in: Russia and the EU: Space of Interaction, eds. T. Hoffman, A. Makary-
chev, London 2018, p. 226.

25 R. Virk, Russias Legal Arguments to Justify Its Aggression against Ukraine, Tallin 2022, p. 7.

26 Civilians in the Line of Fire: The Georgian-Russian Conflict, Amnesty International Publications,
2008, p. 11, https://www.amnesty.org/en/wp-content/uploads/2021/06/eur040052008kat.pdf [access:
20.07.2023].

27 Q. Tsekhanovska, L. Tsybulska, Evolution of Russian Narratives about Ukraine and Their Export to
Ukrainian Media Space, p. 13, https://www.estdev.ee/wp-content/uploads/sites/73/2022/06/HWAG_
report_Eng_online.pdf [access: 20.07.2023].

28 S. Malashkhia, Anatomy..., p. 665.

29 Ibidem, pp. 200-201.

30 A. Saparov, From Conflict to Autonomy in the Caucasus. The Soviet Union and the Making of Abkhazia,
South Ossetia and Nagorno Karabakh, London 2015, p. 126.
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military troops in the territory as a peacekeeper or occupier. For example, this hap-
pened in Abkhazia, the Tskhinvali region, Transnistria, Nagorno-Karabakh, etc. In
these territories, Russia applied various methods, starting from passportisation and
ending with terror, occupation, ethnic cleansing, etc. It is significant that as soon
as Russia’s influence in the South Caucasus weakened due to the war with Ukraine,
left without Russia’s support, the self-declared republic of Nagorno-Karabakh an-
nounced it would cease to exist on New Year’s Day 2024.'

Due to Russias invasion of Ukraine and the start of the war in February 2022,
the Bucha massacre, the unlawful deportation and transfer of Ukrainian children,
the bombing of populated areas and other crimes against humanity, no one doubts
that Russia is the aggressor and its leaders are criminals. However, Georgia was
aware of it earlier, and the Russian aggression has taken place there much earlier,
but it took a long time to prove it anyway.

1.4. Russia’s policy towards Georgia

In the late 1980s, in parallel with the activation of the national liberation movement
in Georgia, the Kremlin inspired separatist movements in Abkhazia and on the
territory of the so-called former South Ossetian Autonomous Region. As a result,
long-term conflicts began in which Russia was directly involved.

It should be stressed that both conflicts are the result of the deliberate policy of
Russia. Abkhazia is a clear example of this. The related Georgians and Abkhazians
lived together for thousands of years, and 70% of modern Abkhazians have Georgian
surnames.” There was no Georgian family in Abkhazia that did not have an Abkha-
zian relative and vice versa.” Before the conflict began, 40% of the marriages regis-
tered on the territory of Abkhazia were mixed Georgian-Abkhaz.** The Abkhazian
population had such a high degree of autonomy that nothing comparable could be
found anywhere in the world. In particular, on 9 July 1991, the Georgian government
made unprecedented concessions. A law was adopted, according to which the ma-
jority of mandates in the representative body of Abkhazia’s autonomy - the Supreme
Council - were given to the ethnic minority when Georgians constituted the majority

31 M. Hyde, The Guardian View on Nagorno-Karabakhs Exodus: Many Have Fled, but Protection Is Still
Needed, The Guardian, 28.08.2023, https://t.ly/I177Eh [access: 20.10.2023].

32 S. Malashkhia, Anatomy..., p. 650.

33 Ibidem.

34 Ibidem.
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of the population.” In particular, according to the USSR census of 1989, the popula-
tion of Abkhazia was approximately 525,100. Of those, 45.7% were Georgians, 17.8%
Abkhazians, 14.6% Armenians, 14.2% Russians, 2.8% Greeks, 2.2% Ukrainians, etc.>
In such conditions, almost three times less numerous Abkhazians were given 28 seats
in the representative body and Georgians — 26 seats. Representatives of other ethnic
groups were given 11 seats in total. It was also determined that the chairman of the
Supreme Council of Abkhazia should be an ethnic Abkhazian, who would have two
deputies — one Georgian and one from another ethnic group, and a Georgian would
be appointed as the chairman of the Council of Ministers.”” This law was clearly dis-
criminatory towards Georgians, the largest ethnic group in Abkhazia, which gave
disproportionate power to the Abkhaz minority, even though this concession some-
what stabilised the situation® but only for a short time. Abkhazian schools, theatre,
television, Abkhazian sector in state universities functioned in Abkhazia, and Ab-
khazian language was given the status of official language along with Georgian in the
territory of Abkhazian autonomy.”

Later, on 28 March 2008, that is, a few months before the August 2008 Russo-
-Georgian War, the then president of Georgia, Mikheil Saakashvili, proposed a new
peace plan to the proxy regime in Sukhumi. The offer included international guar-
antees of the unlimited autonomy and security for Abkhazia, as well as a number
of constitutional and legal guarantees, including the position of vice president of
Georgia, which would be heldd by an Abkhazian by nationality, guaranteed repre-
sentation of Abkhazians in the Georgian parliament and government, and granting
the Abkhazian deputation the right to veto all bills related to key issues of Abkha-
zia.”* The offer also included the creation of a free economic zone in Abkhazia and
more.*! However, a thorough discussion on the status of Abkhazia never began be-
cause, first of all, Russia had an interest in keeping the conflict unresolved.*

35 A. Saparov, From Conflict to Autonomy..., p. 157.

36 Judgment of the ECHR of 7 March 2023, Mamasakhlisi and Others v. Georgia and Russia, application
no. 29999/04, 41424/04 [HUDOC database].

37 S. Malashkhia, Anatomy..., p. 95.

38 A. Saparov, From Conflict to Autonomy..., p. 157.

39 S. Malashkhia, Anatomy..., p. 673. According to Article 2 (3) of the Constitution of Georgia, the Ab-
khazian language along with Georgian even today is declared the official language in the territory of
Abkhazia’s autonomy.

40 Tbidem, pp. 673-674.

41 S.E. Cornell, J. Popjanevski, N. Nilsson, Russia’s War in Georgia: Causes and Implications for Georgia
and the World, Central Asia-Caucasus Institute & Silk Road Studies Program Joint Center, August
2008, p. 8.

42 R.D. Asmus, A Little War That Shook the World. Georgia, Russia, and the Future of the West, New York
2010, p. 216.
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In response, in August 2008, Russia invaded Georgia and started a war, the real
reason of which was Georgia’s desire for freedom, getting out of its quasi-colonial
relationship with Russia, and trying to become part of the democratic West.*’ This
Russian aggression was followed by the ethnic cleansing of the Georgian popu-
lation and the occupation of territories, which many international organisations
confirmed. For instance, according to the report of the Independent Internation-
al Fact-Finding Mission on the Conflict in Georgia, “ethnic cleansing was indeed
practised against ethnic Georgians in South Ossetia both during and after the Au-
gust 2008 conflict*

Moreover, on 26 August 2008, the President of the Russian Federation Dmitry
Medvedev signed a decree on the recognition of the independence of South Ossetia
and Abkhazia.* This meant that Russia formally recognised Georgia’s two breaka-
way regions as independent states. This recognition not only violated norms of in-
ternational law regarding the sovereignty and territorial integrity of an independent
country, but since the ethnic cleansing of Georgians took place in these territories,
which is confirmed by a number of international documents, the recognition of
these territories as independent states should be considered, at least, as an encour-
agement of ethnic cleansing by Russia.

The European Parliament (EP) was one of the first to respond to the Russian ag-
gression. The EP, with its resolution P6 TA (2008)0396 of 3 September 2008, noted
the fact of Russia’s violation of international law and called on Russia to respect the
sovereignty and territorial integrity of Georgia, and therefore strongly condemned
the recognition by the Russian Federation of the independence of the breakaway
Georgian regions as contrary to international law.* The resolution also mentioned
refugees’ rights of return and respect for their property (§ N.3.). § N.4 of the resolu-
tion was also important, stating that the EP condemned the unacceptable and dis-
proportionate military action by Russia and its deep incursion into Georgia, which
violated international law; it stressed that there was no legitimate reason for Russia
to invade Georgia, to occupy parts of it and to threaten to override the government
of a democratic country.

In terms of recognition of the occupation and ethnic cleansing, the NATO Par-
liamentary Assembly was one of the first, which, with its Resolution no. 382 of

43 Ibidem.

4 Independent International Fact-Finding Mission on the Conflict in Georgia, Report, vol. 1, September
2009, p. 27.

45 See: Statement by President of Russia Dmitry Medvedev of 26 August 2008, SEC.DEL/213/08.

46 European Parliament Resolution of 3 September 2008 on the situation in Georgia, P6 TA (2008)0396,
§N.2.
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16 October 2010, confirmed the fact of Russia’s occupation of Abkhazia and the
so-called South Ossetia.”” The same resolution recognised the ethnic cleansing of
Georgians that took place in these territories.

It is very important to note that the European Parliament resolution, passed on
17 November 2011, recognised Abkhazia and South Ossetia as occupied territories.
The resolution stated that Russia continued to occupy the Georgian regions, which
violated the fundamental norms and principles of international law, noting that
ethnic cleansing and forcible demographic changes had taken place in the areas
under the effective control of the occupying force, which bore the responsibility for
human rights violations in these areas.” Actually, with this resolution, the Europe-
an Parliament directly stated Russia’s responsibility regarding the ethnic cleansing
that took place in this territory.

From a legal point of view, the most important thing is the Judgment of the Euro-
pean Court of Human Rights of 21 January 2021 in the case of Georgia v. Russia (II),
in which the court recognised the occupation after the Russo-Georgian War of 2008.*

With this decision, the European Court, together with the mass violation of hu-
man rights and the facts of ethnic cleansing in the Tskhinvali region, established the
fact of Russia’s occupation of Georgian territories and effective control of these terri-
tories after the ceasefire and, therefore, the responsibility of the Russian Federation.

Of particular importance is the Judgment of the European Court of Human
Rights of 7 March 2023 in the case of Mamasakhlisi and Others v. Georgia and Rus-
sia, which for the first time established Russia’s responsibility for human rights vi-
olations committed in the occupied territories before the 2008 war, as Russia had
already exercised effective control over Abkhazia even before the 2008 war. The
Strasbourg Court emphasised that according to international law, Abkhazia was
an integral part of Georgia, even though it had not been under the control of the
central government of Georgia since the 1990s due to decisive military, economic
and political intervention by Russia, meaning that Russia exercised effective control
and decisive influence on the territory of Abkhazia. It is also worth noting that the
occupation of the Democratic Republic of Georgia by Soviet Russia in 1921 and

47 S. Malashkhia, Anatomy..., pp. 46-47.

48 See: European Parliament Resolution of 17 November 2011 containing the European Parliament’s
recommendations to the Council, the Commission and the EEAS on the negotiations of the EU-
-Georgia Association Agreement, 2011/2133(INI).

49 Judgment of the ECHR of 21 January 2021, Georgia v. Russia (II), application no. 38263/08 [HUDOC
database].
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Russias direct involvement in the military conflict in favour of the Abkhazians in
the 1990s were already legally confirmed by the same decision.”

The fact that the European Court of Human Rights recognised the effective con-
trol of the territory of Abkhazia by Russia before the aggression of 2008 and its direct
involvement in the military conflict in favour of the Abkhazians in the 1990s is fun-
damental because, in the 1990s, ethnic cleansing of Georgians took place on the ter-
ritory of Abkhazia, which is confirmed by a number of documents. For example, this
is mentioned in the 1994 Budapest,” 1996 Lisbon®* and 1999 Istanbul®® documents
of the OSCE. It is also worth noting that Resolution no. 62/249, adopted at the 62nd
session of the UN General Assembly on 15 May 2008, directly recorded the ethnic
cleansing carried out on the territory of Abkhazia and expressed concern about the
change in the demographic situation that existed before the conflict, and unambigu-
ously recognised the rights of the internally displaced persons to return to Abkhazia
and their property rights. It stressed the urgent need for the rapid development of
a timetable to ensure the prompt voluntary return of all refugees and internally dis-
placed persons to their homes in Abkhazia and requested the Secretary-General to
submit to the General Assembly at its next session a comprehensive report on the
implementation of the present resolution.* This resolution was one of the reasons
for Russia’s invasion and occupation of Georgia in 2008 because presenting a specific
plan for the return of IDPs in the autumn of the same year and then implementing it
posed a real threat to Russia’s interests in Abkhazia. It should be noted that during the
war in the 1990s, due to the exodus, as well as the ethnic cleansing of Georgians, the
population of Abkhazia decreased by approximately 85%.%°

Why are these two cases important?

According to the case law of the European Court of Human Rights, any country
that exercised effective control over any territory is responsible for all violations of
human rights in that territory.” Based on this statement, the Georgia v. Russia (1I)

50 Judgment of the ECHR of 7 March 2023, Mamasakhlisi and Others v. Georgia and Russia, application
no. 29999/04, 41424/04 [HUDOC database].

51 Budapest Decisions, CSCE Budapest Document 1994 “Towards a Genuine Partnership in a New Era’,
21 December 1994, p. 7.

52 Lisbon Summit Declaration, OSCE Lisbon Document 1996, 3 December 1996, p. 8.

53 Istanbul Summit Declaration, Istanbul Document 1999, January 2000, p. 49.

54 See: United Nations Resolution adopted by the General Assembly on 15 May 2008, no. 62/249, Status
of Internally Displaced Persons and Refugees from Abkhazia, Georgia and the Tskhinvali region/
South Ossetia, Georgia.

5 T. Hoffmann, A. Chochia, The Institution of Citizenship..., p. 227.

5 See: Judgment of the ECHR of 23 March 1995, Loizidou v. Turkey, application no. 15318/89 [HUDOC
database]; Judgment of the ECHR of 8 July 2004, Ilagcu and Others v. Moldova and Russia, application
no. 48787/99 [HUDOC database].
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and Mamasakhlisi cases provide the possibility for each displaced person forced
to leave their real estate in Abkhazia and so-called South Ossetia and not having
an opportunity to use it since the 1990s to apply to the European Court of Human
Rights against Russian Federation. Also, any violation of human rights in the oc-
cupied territories committed until 16 September 2022 should become the basis for
new lawsuits against Russia.””

2.The Responsibility of the Democratic World

It took a long time to prove Russias criminal activities against Georgia. If some-
one blamed Georgia for starting the war in August 2008 and perhaps explained
the reasons for the war with the impulsiveness of the then president of Georgia,”
Russia’s seizure of Crimea without a fight in 2014 and its subsequent annexation
showed that it does not matter to Russia whether a state is behaving “good” or “bad”
or “impulsively”, Russia simply pursues its expansionist intentions.

This was finally revealed by Russia’s invasion of Ukraine and the start of a full-
scale war in February 2022. Due to the atrocities committed in Ukraine, all illusions
about Russia have disappeared. Many states have declared Russia a terrorist state or
a state sponsor of terrorism,” and several states have recognised Russia’s actions in
Ukraine as genocide.® The resolution of the European Union Parliament of 23 No-
vember 2022 is of high importance, as it recognises Russia as a state sponsor of terror-
ism, as well as a state that has committed war crimes and crimes against humanity in
Ukraine, which is very telling. It also calls on the EU and its Member States to provide
the appropriate support for the establishment of a special tribunal dealing with the

57 Due to the fact that the Russian Federation ceased to be a High Contracting Party to the European
Convention on Human Rights on 16 September 2022, the European Court of Human Rights stated
that “The Court remains competent to deal with applications directed against the Russian Federation
in relation to acts or omissions capable of constituting a violation of the Convention provided that
they occurred until 16 September 2022 See: Resolution of the European Court of Human Rights on
the consequences of the cessation of membership of the Russian Federation to the Council of Europe
in light of Article 58 of the European Convention on Human Rights of 22 March 2022.

58 See, e.g.: O. Kobakhize, Pro-Russian Labels: Georgia’s Political Actors in Search of Kremlin Agents, in:
Georgian-Russian Relations: The Role of Discourses and Narratives, Tbilisi 2021, p. 15.

59 Ibidem, p. 16.

60 However, some scholars, from a purely legal point of view, question the validity of declaring the state a ter-
rorist. In this regard, see: Z. Parcels, Opinion - Is Russia a ‘“Terrorist State’?, E-International Relations, Feb-
ruary 2023, https://www.e-ir.info/2023/02/26/opinion-is-russia-a-terrorist-state/ [access: 20.07.2023].

61 The Evolution of Russia’s Genocide against the Ukrainian People, Analytical Report, Kyiv 2022, p. 39.
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crime of aggression by Russia against Ukraine. The resolution also encourages EU
Member States to make even wider use of the principle of universal jurisdiction and
to step up their support for international efforts to investigate and prosecute all the
perpetrators of, and persons responsible for, war crimes in Ukraine.®

Of particular note is the arrest warrant against the President of the Russian Fed-
eration, Vladimir Putin, for the war crime of unlawful deportation of population
(children) and the unlawful transfer of population (children) from occupied areas
of Ukraine to the Russian Federation issued by the International Criminal Court on
17 March 2023.9 The European Union welcomed this effort and declared that the
EU sees this decision as the beginning of the process of holding Russian leaders ac-
countable and responsible for the crimes and atrocities they are ordering, enabling
or committing in Ukraine.®*

“Pushing back against Putin’s threatening behavior and policies is not only nec-
essary but also the right, moral thing to do”® The above-mentioned statement of
17 March 2023 of the European Union, together with the resolution of the Europe-
an Parliament of 23 November 2022 and the efforts of the International Criminal
Court, shows the determination of the democratic world to hold Russia account-
able for its crimes. However, Russia, its leaders and other criminals should be tried
not only for the war and crimes against humanity committed in Ukraine, but also
for all the similar crimes they have committed in other countries, especially for the
ethnic cleansing of Georgians in Georgia, which was carried out in several waves.
The sentence must also include imposing financial responsibility on Russia for all
the destruction and misfortune it has inflicted on other countries. The legal basis
for this is, inter alia, provided by the above-mentioned decisions of the European
Court of Human Rights. However, it must be said that the special tribunal indicat-
ed in the resolution of the European Union Parliament of 23 November 2022 in
relation to Ukraine should be extended and cover crimes of aggression and crimes
against humanity both in Ukraine and Georgia.

62 See: European Parliament Resolution of 23 November 2022 on Recognising the Russian Federation as
a State Sponsor of Terrorism, 2022/2896(RSP).

63 International Criminal Court, Situation in Ukraine: ICC Judges Issue Arrest Warrants against Vladimir
Vladimirovich Putin and Maria Alekseyevna Lvova-Belova, 17.03.2023, https://www.icc-cpi.int/news/
situation-ukraine-icc-judges-issue-arrest-warrants-against-vladimir-vladimirovich-putin-and [ac-
cess: 20.07.2023].

64 EEAS Press Team, Russia/Ukraine: Statement by the High Representative Following the ICC Decision
Concerning the Arrest Warrant against President Putin, 19.03.2023, https://www.eeas.europa.eu/eeas/
russiaukraine-statement-high-representative-following-icc-decision-concerning-arrest-warrant_en
[access: 20.07.2023].

65 D.J. Kramer, Back to Containment..., p. 13.
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The only way to peace the Russia and the whole world is Russia’s democratisa-
tion. It is only possible through international legal coercion, as it happened in the
case of Nazi Germany. International law must step in with all its might and have the
last word. Only this, and not cosmetic changes in the Russian government, is the
way to democratise a Russia prone to imperialism.

Conclusion

Russia, be it tsarist, Soviet or modern “democratic” Russia, has always been guided
by imperialist and expansionist considerations towards its neighbouring countries.
Russia did not shy away from ethnic cleansing, genocide, forced migration of peo-
ple and more. History knows many examples of the above.

Along with many similarities, there are also differences between the Nazi and
Soviet systems: Nazism has been tried (at the Nuremberg trials), while the Soviet
system has been spared the same fate. This is one of the main reasons for the revived
imperial aspirations in Russia, and until it is held to account, there will always be
a danger of relapse. That is why it will never be enough to make only a political
assessment of Russia’s actions or cosmetic changes in the Russian government. The
perpetrators of these heinous crimes against humanity should be tried by an inter-
national court/tribunal and the Russian state should be held financially responsible
for all the misery it has caused in neighbouring countries.

Today, the whole civilised world is united, and this unity is not based only on
economic or political interests but mainly on values, which gives the basis for a firm
belief that the democratic world will bring the struggle to an end and finally defeat
the last evil empire. In David Kramer’s words, Russia and its leaders must be made
to understand that those days are over.%
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Summary: The military incursion by the Russian military, with the partial occupation of sovereign Ukrainian
territory, is an unprecedented event on a global scale. The civilian casualties, the disregard for the need to cre-
ate humanitarian corridors for the population fleeing the areas occupied by the enemy military, or the forced
displacement could be treated like a war movie scenario. However, as of 24 February 2022, such events have
become a reality and require strong condemnation from the world.

This article aims to interpret the resolutions issued by the European Parliament since Russia’s military aggres-
sion against Ukraine and their impact on the actions of the EU institutions. The exegesis presented here focuses
on the most important issues raised by the Parliament in its resolutions. This article is a legal analysis using the
dogmatic-legal method. Resolutions, as non-binding acts, represent so-called soft law issued in situations re-
quiring ad hoc action or reaction by the EU institutions. Through its resolutions, Parliament seeks to draw the
attention of Member States and the international community to the economic and humanitarian consequences
of war. In almost all its resolutions, Parliament condemns Russia’s actions, points out human rights violations and
emphasises its solidarity with the Ukrainian people.
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Streszczenie: Napasc zbrojna rosyjskich wojsk, z czesciowa okupacja suwerennego terytorium Ukrainy jest
bezprecedensowym wydarzeniem w skali Swiatowej. Ofiary wsréd ludnosci cywilnej, ignorowanie potrzeby
tworzenia korytarzy humanitarnych dla ludnosci uciekajacej z terenéw okupowanych przez wrogie wojsko czy
przymusowe wysiedlenia mozna by potraktowac jak scenariusz filmu wojennego. Jednak od 24 lutego 2022 .
takie wydarzenia staty sie faktem i wymagaja zdecydowanej reakcji potepiajacej ze strony Swiata.

Celem niniejszego artykutu jest interpretacja rezolucji wydawanych przez Parlament Europejski od momen-
tu zbrojnej agresji Rosji przeciw Ukrainie i ich wptywu na dziatania instytucji unijnych. Prezentowany wywéd
koncentruje sie wokét najwazniejszych zagadnien poruszanych przez Parlament w swoich rezolucjach. Artykut
stanowi analize prawniczg sporzadzona przy wykorzystaniu metody dogmatyczno-prawnej. Rezolucje, jako akty
niewiazace, zaliczane sg do tzw. prawa soft law, ktére wydawane jest w sytuacjach wymagajacych doraznych
dziatan lub reakgji ze strony instytucji UE. Parlament poprzez swoje rezolucje pragnie zwréci¢ uwage panstw
cztonkowskich i spofecznosci miedzynarodowej na skutki, jakie wojna wywotuje w wymiarze gospodarczym
i humanitarnym. W niemalze wszystkich rezolucjach Parlament potepia dziatania Rosji, wskazuje przypadki
famania praw cziowieka i podkresla swojg solidarnos¢ z narodem ukrainskim.

Stowa kluczowe: wojna, Ukraina, prawa cztowieka, rezolucje, Parlament Europejski
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UrHOPVPOBaHME HEOOXOANMOCTI CO3AAHNA F'YMaHUTaPHbIX KOPUAOPOB AA HaCeNeHNsA, MOKMAAIOLLEro OKKY M-
pOBaHHble BPaXKeCKUMM BOEHHbIMVI TEPPUTOPUM, MPUHYANUTENbHOE BbiCENeHe —BCe 3STOMOXHO Obl0 Obl OTHECTU
K cueHapuio BoeHHoro ¢punbma. OgHako ¢ 24 ¢pespana 2022 roga nogobHble cobbITUA CTany peanbHOCTbIO
1 TpebytoT peLumTenbHON OCYKAaloLUel peakLum co CTOPOHbI BCEro Mripa.

Llenb paHHoM cTaTby — MHTepNpeTaLyA pe3ooLWiA, TPUHATbIX EBponapnameHToM Nocie BOEHHO arpeccui
Poccumn npotuB YKpaunHbl, 1 UX BAMAHMA Ha feAatenbHocTb UHCTUTYTOB EC. lNpeactaBneHHas aprymeHTauma
cocpefjoToueHa Ha Hamboree BaxHbIX BOMpocax, 3aTPoHyTbix EBponapnameHTom B cBoMX pesontouuax. Ctatba
npepfcTasnAeT coboi oPUANYECKINIA aHaN3, BbIMOIHEHHDbIN C UCMOMb30BaHNEM [JOrMaTKO-NPaBOBOro MeTofa.
Pesontounn, Kak HeobA3aTenbHble aKTbl, OTHOCATCA K KaTeropuu, Tak HasbiBaemoro, «soft law» n usgatotca
B CUTyaumsx, TpeOyowmxX cneumanbHbiX ENCTBUA UAN peakummn co cTopoHbl MHCTUTyToB EC. C momolybio
cBoux pe3ontouynint EBponapnameHT cTpeMmUTCA NpUBEYb BHUMAHVE roCyapCTB-UNeHOB 1 MeX/JyHapOAHOro
coobLLecTBa K SKOHOMUYECKUM U FyMaHWUTapHbIM NMOCNEACTBMAM BOWHbI. [PaKTUYECKM BO BCEX Pe30soLmMAX
EBponapnameHT ocyxpaaeT AencTBua Poccuu, yKasbiBaeT Ha HapyLUEHVA NpaB YenoBeKa 1 NoAYepKMBaeT CBOO
CONMAAPHOCTb C YKPaNHCKNM HapOAOM.

KnioueBble cnioBa: BoliHa, YKparHa, npasa Yenoseka, pesontounu, EsponapnameHt

Pestome: 36poiiHMIA HaCTyn POCICbKUX BIICbKOBKX 3 YaCTKOBOI OKYyMaLji€lo CyBepeHHOT TepuTopii YKpaiHu
€ 6e3npeLiefeHTHOI0 MOAIE CBITOBOro MacwTaby. XepTsu cepef LMBINbHOMO HaceNeHHs, irHopyBaHHA Heob-
XiAHOCTI CTBOPEHHA FyMaHITapHMUX KOPUAOPIB 1A HaCeNeHHs, AKe TiKa€ 3 OKYNOBaHNX BOPOXUMM BINCbKOBN-
MV TEPUTOPIN, BUMYLLEHE MepeceneHHs — BCe Lie MOXHa Oyno 6 po3rnaaaTi Ak CLieHapil BiicbKOBOro Ginbmy.
OpHak 3 24 ntotoro 2022 poKy Taki NoAil CTany peanbHICTIO | BUMaratoTb pillyyol 3acyKyBanbHOI peaKLii 3 6oky
CBITOBOI CMifILHOTU.

MerToto Ui€i cTaTTi € iHTepnpeTauia pe3onioli, yxBaneHnx €BPONENCbKUM NapaaMeHToM Micaa noyatky
36porHoi arpecii Pocii npoTn YkpaiHu, Ta ixHin Bnnus Ha aii iHctutyuin €C. MpeactaBneHa aprymeHTauis Gokycy-
€TbCA Ha HaMBAX/MUBILLMX NUTAHHAX, NOPYLLIEHNX EBPOMNapaMeHTOM Y CBOIX pe3osniouiax. CTaTTa € NpaBoBUM
aHarni3om, BUKOHaHMM i3 3aCTOCYyBaHHAM JOTMaTMKO-tOpUANYHOro MeTtody. Pesonioii, AK HEOOOB'A3KOBI aKTy,
KnacneikyloTbca AK “M'AKe NpaBo’, AKi BUOAIOTbCA B CUTYaLisX, O BMMaraloTb crielianbHux Ail abo peakuii
3 60Ky iHcTUTYLiN €C. CBOIMM pe3oniouiamu MapnameHT nparHe NPUBEPHYTW yBary fepaB-useHiB Ta MixHa-
POAHOI CNiNbHOTU O €KOHOMIYHUX Ta FyMaHiTapHUX HacnigkiB BitHW. Malixe y Bcix pesontouiax MapnameHTt
3acyaxye fii Pocii, BKasye Ha nopyLlueHHA Npas NOAUHM Ta NigKPeCE CBOK CONifapHICTb 3 YKPaiHCbKM Ha-
poaom.

KniouoBi cnoB.a: BilHa, YKpaiHa, npasa noavHW, pe3osnioLii, EBponericbKuii napnameHT

Introduction

On 24 February 2022, the political and social situation in Europe changed radically.
Russia’s invasion of Ukraine made everyone realise that war could break out in the
21st century. It would seem that after the Second World War, the rulers of European
countries would avoid such actions. Russian President Vladimir Putin, in a speech,
announced the launch of a “special military operation” in defence of the self-pro-
claimed republics (Luhansk and Donetsk) that had emerged in eastern Ukraine.
Russia recognised them as independent, autonomous states.

The international community mostly strongly condemns Russian aggression.
UN Secretary-General Antonio Guterres and members of the UN Security Council
have commented on the war as an unjustified and sad action. The European Union,
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too, condemns Russias brutal armed assault on Ukraine and the illegal annexation
of the Ukrainian regions of Donetsk, Luhansk, Zaporizhzhia and Kherson. In ad-
dition, the Union does not accept Belarus’ involvement in Russian military aggres-
sion.! In response to Russia’s actions, the Union has introduced sanctions against it.
This article aims to demonstrate how resolutions issued by the European Par-
liament can have practical consequences. This raises the question of whether Par-
liament’s resolutions are merely informative or whether their significance is more
substantial. Do Parliament’s resolutions reflect the views of the Member States of
the European Union, or, in internal relations, can they be seen as an instrument of
informal pressure on the European Union institutions and the Member States?
However, to avoid too detailed reporting, their analysis will be based on a pre-
sentation of the most important issues raised by the European Parliament. The im-
pulse to write this article was the desire to present the position of the European Parlia-
ment on issues of importance to both EU Member States and the organisation itself.

1. Soft law and its role in the EU legal system

Soft law is defined as law that does not have a legally binding effect but can nev-
ertheless have practical effects.” Furthermore, resolutions are adopted by a vote in
plenary, which means that they reflect the views of the majority of the members of
the institution.’ The literature points out that soft law is an instrument for achieving
objectives that are important for the European Union (EU) and the Member States
in a complex situation.* Soft law is seen as a new form of governance in the EU,
which derives from a pragmatic approach to law and is intended to respond to the
problems of contemporary society.’

1 Council of EU, EU Response to Russia's Invasion of Ukraine, https://www.consilium.europa.eu/pl/pol-
icies/eu-response-ukraine-invasion/ [access: 10.07.2023].

2 N.M. Hart, A Legal Eccentricity: The European Parliament, Its Non-binding Resolution and the Le-
gitimacy of the EU’s Trade Agreements, University of Bologna Law Review 2020, vol. 5, no. 2, p. 329,
https://bolognalawreview.unibo.it/article/view/12291 [access: 2.11.2023].

3 Ibidem.

4 T.Biernat, Soft law a proces tworzenia prawa w Unii Europejskiej. Wptyw soft law na konstrukcje i tres¢
uzasadnieni aktéw normatywnych, Studia Prawnicze. Rozprawy i Materialy 2012, no. 2, p. 32, https://
repozytorium.ka.edu.pl/items/e5fa748a-c0c0-4925-803e-b552d4bc89fa [access: 2.11.2023].

5 M. Pietrzyk, Soft law i hard law w europejskim prawie administracyjnym: relacja alternatywy, uzu-
pelnienia, wykluczenia oraz przejscia, in: Administracja publiczna wobec wyzwaii i oczekiwat spolecz-
nych, eds. M. Gielda, R. Raszewska-Skalecka, Wroctaw 2015, http://www.repozytorium.uni.wroc.pl/
Content/71675 [access: 2.11.2023].
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In this case, European Parliament (EP) resolutions respond to the situation fol-
lowing Russia’s military aggression against Ukraine, which necessitated the intro-
duction of appropriate legal regulations. Parliament, using a resolution, presented
its critical position in the circumstances.

EP resolutions, although non-binding, are not devoid of practical significance.
Parliament can influence other EU institutions through these acts when there is
a lack of political will to make legally binding commitments. The EP’s opinion is
important because of its strong democratic legitimacy. The Lisbon Treaty strength-
ened the EP’s position within the EU institutions; it became a co-legislator, ob-
taining the right of indirect legislative initiative, which gives it a strong position
vis-a-vis the European Commission. Therefore, it can be argued that EP resolutions
can initiate legislative procedures and influence the direction of the Commission’s
political and legislative activities. It is believed that the EP, by asserting its demo-
cratic legitimacy, goes beyond the indicated framework and often takes a position
on the international stage in all areas of EU competence.®

2, European Parliament Resolutions

Since the outbreak of the war in Ukraine, the EP has issued a number of resolu-
tions.” All of these documents condemned Russia’s aggression against Ukraine and
its further escalation. Some resolutions are social in nature and relate to the protec-
tion of children and young people and women fleeing from Ukrainian territories.
They signal human rights violations in the context of the forced deportation of
Ukrainian civilians to Russia and the forced adoption of Ukrainian children. In
others, Parliament addresses economic and business issues. It supports the imple-
mentation of sanctions against the Russian Federation and Belarus.

On 1 March 2022, an extraordinary plenary debate was held in Brussels, during
which Parliament adopted a resolution calling on the EU institutions to take ac-
tion to grant Ukraine European Union candidate status.® In this resolution, the EP
indicated that it condemns in the strongest possible terms the illegal, unprovoked
and unjustified military aggression of the Russian Federation against Ukraine and

6 A.Parol, Pojecie matzeristwa w pracach Parlamentu Europejskiego [pending publication].

7 EP resolutions were taken from https://ukraine.europarl.europa.eu/en/documents/ep-resolutions
[access: 10.07.2023].

8 EP Resolution of 1 March 2022 on the Russian aggression against Ukraine, 2022/2564(RSP), https://
eur-lex.europa.eu/legal-content/PL/TXT/?uri=CELEX:52022IP0052 [access: 10.07.2023].

STUDIA PRAWNICZE KUL 4(96) 2023



European Parliament’s response to the war in Ukraine

the invasion of Ukraine, as well as the participation of Belarus in this aggression.
Parliament demands an immediate end to all military action in Ukraine, the with-
drawal of military and paramilitary forces and full respect for the territorial integ-
rity, sovereignty and independence of Ukraine within its internationally recognised
borders. Parliament calls for dialogue and diplomacy, for efforts to stop Russian
aggression against Ukraine and to find a peaceful solution based on respect for
Ukraine’s sovereignty and territorial integrity and the principles of international
law, and on Ukraine’s right to decide on future alliances without outside interfer-
ence. Parliament condemned the unilateral recognition by the Russian Federation
of the independence of the Russian-occupied territories of Ukraine in the Donetsk
and Luhansk regions and called on all countries to refrain from recognising their
independence.

In April 2022, EP adopted a resolution on the EU’s protection of children and
young people fleeing the war in Ukraine.” And in May, a resolution on the impact
of the war in Ukraine on women." In the resolution on children and young peo-
ple, the EP pointed to examples of how the war has affected Ukrainian children.
Secondary and higher education institutions were destroyed as a result of the war.
Attacks on the Ukrainian population led to many individuals and families fleeing
the war-torn areas, bringing immense suffering. Of the refugees fleeing Ukraine,
90% are women and children of school age. It is important to remember that chil-
dren, often moving unaccompanied, are more vulnerable to violence, abuse and
exploitation. There is a risk of them going missing and even being abducted for
criminal purposes. In addition, according to data cited by Parliament, there were
persons of undetermined nationality within Ukraine, while 55% of children born in
Donetsk and Luhansk and 88% of children born in Crimea do not have Ukrainian
birth certificates or personal documents, which can lead to statelessness. Due to the
obstructed registration of births in their country of origin or during resettlement,
such children are at risk of statelessness due to the lack of evidence of family ties.
This, in turn, can lead to all kinds of abuse and exploitation of children.

The resolution provides guidance on reception conditions for vulnerable chil-
dren, family reunification, relocation and integration. Parliament calls on each
Member State to treat every child seeking refuge equally, regardless of their social
and ethnic origin, gender, sexual orientation, ability, citizenship or migration sta-
tus. In addition, it calls for the creation of safe passages and humanitarian corridors

9 EP Resolution of 7 April 2022, 2022/2618 (RSP), https://ukraine.europarl.europa.eu/en/documents/
ep-resolutions [access: 20.07.2023].

10 EP Resolution of 5 May 2022, 2022/2633 (RSP), https://ukraine.europarl.europa.eu/en/documents/
ep-resolutions [access: 20.07.2023].
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for children fleeing conflict, whether unaccompanied or with families, as well as the
provision of urgent assistance to children who are internally displaced, stranded in
surrounding areas or unable to leave them. In response to this resolution, the Euro-
pean Commission indicated that, in the operational guidelines for the implemen-
tation of the Council Decision triggering the Temporary Protection Directive,' the
Commission is taking action to encourage Member States of first entry to register
unaccompanied children and refer these children to national child protection ser-
vices.!? The Commission’s concrete action is the adoption of a decision to make
EUR 248 million in emergency aid available to five Member States (Czech Republic,
Hungary, Poland, Romania and Slovakia) facing exceptional pressure on their bor-
der management and reception of refugees."

In its resolution on the impact of the war in Ukraine on women, Parliament drew
attention to protection from sexual and gender-based violence and access to basic
sexual and reproductive health services for all refugees fleeing Ukraine, including
those still in the country. It stressed the need for specialised support for women and
girls who have experienced or witnessed violence and sexual abuse. Parliament con-
demned the deportation, transportation and relocation of Ukrainian women and
their children to Russia. It pointed out that this is incompatible with the Geneva Con-
ventions and insists that all Ukrainian citizens who have been forcibly deported to
Russia should be immediately returned to Ukraine. Parliament has expressed concern
for the welfare and anxiety about the whereabouts of those imprisoned by Russian
forces, in particular imprisoned women, due to their extreme vulnerability to specific
types of gender-based violence. Therefore, EP calls on the International Committee
of the Red Cross to try to identify the whereabouts of the female prisoners and ensure
that they are treated fairly and humanely. Furthermore, Parliament asked the Com-
mission to properly and fully implement the Temporary Protection Directive in all
27 Member States and to monitor that female refugees fleeing war in Ukraine fully
enjoy the rights enshrined in the Directive.'* It supported the Commission’s launch of

11 Communication from the Commission of 21 March 2023 on Operational guidelines for the imple-
mentation of Council implementing Decision 2022/382 establishing the existence of a mass influx of
displaced persons from Ukraine within the meaning of Article 5 of Directive 2001/55/EC, and having
the effect of introducing temporary protection 2022/C 126 1/01, OJ C 126/1, 21.03.2022, pp. 1-16,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022XC0321%2803%29 [access:
22.07.2023].

12 The Commission’s response is available at https://oeil.secure.europarl.europa.eu/oeil/popups/fiche-
procedure.do?lang=en&reference=2022/2618(RSP) [access: 22.07.2023].

13 Ibidem.

14 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protec-
tion in the event of a mass influx of displaced persons and on measures promoting a balance of efforts
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cooperation in the network of National Rapporteurs on Trafficking in Human Beings
and, in this connection, the launch of police cooperation in the fight against traf-
ficking in human beings, including EMPACT.” It should also be borne in mind that
Member States can benefit from the assistance offered by EU agencies when it comes
to the reception of female refugees. Parliament supported the Commission’s propos-
al to create an EU-wide platform for the registration of persons seeking temporary
protection, especially needed to assist in the tracing and reunification of unaccompa-
nied minors and also to assist those at risk of trafficking. It strongly condemned the
forced deportation of Ukrainian civilians, including children, to Russia.'é Parliament
demands that Russia cease its “filtration” operation of collecting and storing data on
civilians. The collection of data during “filtration” includes interrogation, sometimes
involving forced nudity and torture. Furthermore, Parliament calls on all states and
international organisations to put pressure on Russia to respect the ban on forced
displacement to facilitate the safe passage of civilians to their chosen destinations."”
In its resolution of 7 April 2022 on the conclusions of the European Coun-
cil meeting of 24-25 March 2022, including the latest developments of the war
against Ukraine and the EU sanctions against Russia and their implementation
(2022/2560(RSP)),' Parliament once again condemned the war of aggression of
the Russian Federation against Ukraine, as well as the participation of Belarus in
this war. It expressed the need to hold the perpetrators of war crimes and other se-
rious rights violations criminally responsible. It recalled that in cases of war crimes
and genocide, the international community is obliged to act and should seek an
investigation by the Prosecutor of the International Criminal Court into war crimes
and crimes against humanity."® Parliament called on the EU institutions to take all

between Member States in receiving such persons and bearing the consequences thereof, O] L 212/12.
On 4 March 2022, the EU decided to apply the Temporary Protection Directive. This directive was
adopted in 2001 in response to the massive influx of refugees into the Union, especially from Bosnia
and Herzegovina and Kosovo, caused by the armed conflicts in the Western Balkans.

15 EMPACT stands for European Multidisciplinary Platform against Crime Threats. It introduces an in-
tegrated approach to EU internal security, https://www.europol.europa.eu/crime-areas-and-statistics/
empact [access: 22.07.2023].

16 EP Resolution of 15 September 2022 on human rights violations in the context of the forced deportation
of Ukrainian civilians to and the forced adoption of Ukrainian children in Russia, 2022/2825(RSP),
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0320_EN.html [access: 22.07.2023].

17 Ibidem, § 7 ff.

18 EP Resolution of 7 April 2022, 2022/2560 (RSP), https://ukraine.europarl.europa.eu/en/documents/
ep-resolutions [access: 25.07.2023].

19 Tt reiterated and expanded its comments in this regard in its Resolution of 19 May 2022 on the fight
against impunity for war crimes in Ukraine, https://www.europarl.europa.eu/doceo/document/TA-9-
2022-0218_EN.html [access: 25.07.2023].
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necessary action within the institutions and proceedings before the International
Criminal Court or other competent international tribunals or courts to challenge
Putin’s and Lukashenko’s actions as war crimes and crimes against humanity. It ad-
vocated the establishment of a special UN tribunal to deal with crimes in Ukraine.*
In Parliament’s view, an international, impartial and independent mechanism
should be used to assist international investigations into war crimes committed
in Ukraine. The actions of the Union and Member States should be directed to-
wards effectively countering impunity for those who committed or participated in
war crimes. The European Commission, in its response to the above-mentioned EP
resolution on the fight against impunity for war crimes in Ukraine, indicated that
one of the main objectives of its action would be to bring those responsible for the
crimes committed in Ukraine to justice.” The Commission assured that its efforts
are focused on supporting national accountability mechanisms, in particular the
Ukrainian criminal justice system, to address the atrocities committed in Ukraine.
Furthermore, the Commission pointed out that 14 Member States have launched
national investigations so far, and it expects this number to increase further. The
Commission pointed out that Ukrainians are the main victims of Russian aggres-
sion and, therefore, their role in investigating and prosecuting crimes is crucial.
A number of the Commission’s services and projects support Ukrainian efforts at
accountability for the crimes committed.

In the same resolution (7 April 2022), the EP supported the sanctions adopted
by the Council and praised the unity of the EU institutions and Member States in
response to Russia’s aggression against Ukraine. It called on the Council to adopt
further tough sanctions against the Russian Federation and urged it to intensify
outreach efforts to countries that have not yet joined the sanctions introduced by
the EU. For existing sanctions to be fully and effectively implemented across the EU
and by the EU’s international allies, the EP requires Member States to create an ad-
equate legal basis to ensure full and effective compliance in national jurisdictions.
In Parliament’s view, the Commission and EU supervisory authorities should mon-
itor the practical and comprehensive implementation of EU sanctions by Member

20 The EP reiterated its position in its Resolution of 15 September 2022 on human rights violations...,
§ 19, in which it “[c]alls on the Commission and the Member States to provide political, legal, tech-
nical, financial and any other kind of support needed for the establishment of a special tribunal deal-
ing with the crime of aggression by the Russian Federation against Ukraine” It further reaffirmed
its position in its Resolution of 19 January 2023 on the establishment of a tribunal on the crime of
aggression against Ukraine, 2022/3017(RSP), https://www.europarl.europa.eu/doceo/document/TA-
9-2023-0015_EN.html [access: 25.07.2023].

21 The Commission’s response is available at: https://oeil.secure.europarl.europa.eu/oeil/popups/fiche-
procedure.do?lang=en&reference=2022/2655(RSP) [access: 25.07.2023].
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States and investigate any circumvention practices. Parliament also calls for a total
embargo on imports of oil, coal, nuclear fuel and gas from Russia, the complete
abandonment of the Nordstream 1 and Nordstream 2 pipelines and a plan to fur-
ther ensure the security of the EU’s energy supply in the short term.

The EP also referred to economic issues in its statements. It stressed that the
Russian military aggression against Ukraine and the sanctions being introduced
against it and Belarus were damaging the EU’s post-pandemic economic recovery
and posed a serious threat to its reconstruction strategy, as well as to the integrity
of the single market.”” The hostilities are exacerbating an already severe energy cri-
sis across Europe, affecting gas and electricity prices in Member States. Parliament
considers it important to ensure energy sovereignty and independence from Rus-
sian supplies and greater strategic autonomy and energy security through modern-
isation and substantial investment in the EU’s energy infrastructure.

Ukraine, devastated by war, requires financial assistance, which Parliament sees
in the form of support for the reconstruction, repair and maintenance of critical
functions and critical infrastructure, as well as aid to people in need and areas in
need of material and social support, temporary housing and housing and infra-
structure construction.”” The need and willingness of the EU to provide financial
assistance to Ukraine can be seen from the fact that the EP adopted the resolution
at first reading with 522 votes in favour, 17 against and 25 abstentions. In this vote,
Parliament resolved to provide additional macro-financial assistance in the form of
a highly concessional long-term loan to support Ukraine’s macro-financial stability
and strengthen the country’s resilience.* It also supported further financial assis-
tance and support packages that will contribute to restoring critical infrastructure
and maintaining essential public services.

In addition to financial support, the EP calls on Member States and other coun-
tries supporting Ukraine to increase military assistance to regain full control over

22 EP Resolution of 19 May 2022 on the social and economic consequences for the EU of the Russian
war in Ukraine - reinforcing the EU’s capacity to act, 2022/2653(RSP), https://www.europarl.europa.
eu/doceo/document/TA-9-2022-0219_EN.pdf [access: 25.07.2023].

23 EP legislative Resolution of 7 July 2022 on the proposal for a decision of the European Parliament and
of the Council providing exceptional macro-financial assistance to Ukraine (COM(2022)0450 — C9-
0221/2022 - 2022/0213(COD)); EP position adopted at first reading on 7 July 2022 with a view to
the adoption of Decision (EU) 2022/... of the European Parliament and of the Council providing ex-
ceptional macro-financial assistance to Ukraine, https://www.europarl.europa.eu/doceo/document/
TA-9-2022-0296_EN.html [access: 25.07.2023].

24 https://oeil.secure.europarl.europa.eu/oeil/popups/summary.do?id=1710888&t=d&l=en [access:
25.07.2023].
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the entire territory of Ukraine and effectively defend it against Russian aggression.”
It urges the coordination of arms supplies by the EU institutions through the clear-
ing house mechanism of the European External Action Service (EEAS) and calls on
EU leaders to build lasting unity among Member States and like-minded countries
to fully and unconditionally support Ukraine against Russian aggression.*

In a resolution adopted on 23 November 2022, EP recognised the Russian Fed-
eration as a state sponsor of terrorism.” This attitude of Russia should result in its
isolation in the international arena by excluding it as a member of international
organisations and international bodies, limiting diplomatic relations with Russia
and keeping contact with its official representatives at all levels to a minimum. Par-
liament calls for the inclusion of the Wagner Group and the 141st Special Motor-
ised Regiment, also known as the Kadyrovites, to the EU terrorist list. It also calls to
extend the scope of sanctions to Belarus.

Parliament supported Ukraine’s bid for EU membership and, at the same time,
welcomed the European Council’s decision to grant it EU candidate status.?® At
the same time, it stipulated that Ukraine’s accession to the EU must take place fol-
lowing the Treaty regulations, respecting the relevant procedures and subject to
the fulfilment of the established criteria and the adoption and implementation of
appropriate reforms, particularly in the areas of democracy, the rule of law, human
rights, the market economy and the implementation of the Union acquis.” In its
most recent resolution adopted on 29 June 2023, the EP reaffirmed its support for
the applications of not only Ukraine but also of Moldova and Georgia to join the
EU and for their right to decide their own future through democratic processes.” In
the resolution, Parliament called on the EU and its Member States and the Eastern
Partnership countries to cooperate as closely as possible to stop the Russian war
of aggression against Ukraine, make every effort to stop Russian aggression and

25 EP Resolution of 6 October 2022 on Russia’s escalation of its war of aggression against Ukraine,
2022/2851(RSP), https://www.europarl.europa.eu/doceo/document/TA-9-2022-0353_EN.html [ac-
cess: 25.07.2023].

26 Tbidem.

27 EP Resolution of 23 November 2022 on recognising the Russian Federation as a state sponsor of ter-
rorism, 2022/2896(RSP), https://www.europarl.europa.eu/doceo/document/TA-9-2022-0405_EN.html
[access: 25.07.2023].

28 Tt expressed this view in the Resolution of 2 February 2023 on the preparation of the EU-Ukraine Sum-
mit, 2023/2509(RSP), https://www.europarl.europa.eu/doceo/document/TA-9-2023-0029_PL.html [ac-
cess: 25.07.2023], §§ 13-14.

29 Ibidem, § 13.

30 Resolution on supporting the path of Ukraine, Moldova and Georgia towards EU membership,
O] C 229/33, 29.06.2023, pp. 33-35, https://eur-lex.europa.eu/legal-content/PL/TXT/?uri=CELEX:
22023P0629(07) [access: 25.07.2023].
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maintain peace and security in Europe. It commends the efforts of Ukraine, Moldo-
va and Georgia to implement reforms and measures to combat corruption and en-
sure the independence of the judiciary. Parliament stressed that good governance,
the rule of law, a strong civil society and media freedom are key elements of the
EU accession process. Parliament also asked the Commission to draw up tailored
roadmaps to create a solid basis for the gradual accession of Ukraine, Moldova and
Georgia to the EU single market and to improve the implementation of Association
Agreements and the Deep and Comprehensive Free Trade Areas between the EU
and these countries.”

3.The impact of soft law

The resolutions adopted by the EP reflect the attitudes of Member States to the war
in Ukraine. The voting in the Parliament clearly shows the degree of support for
particular issues. As an example, the results of the votes on the individual resolu-
tions can be pointed out, and thus the resolution of 1 March 2022 on the Russian
aggression against Ukraine was adopted with 637 votes in favour, 13 against and 26
abstentions.” The resolution of 7 April 2022 on the EU’s protection of children and
young people fleeing the war in Ukraine was adopted by Parliament with 509 votes
in favour, 3 against and 47 abstentions. In the vote on the resolution of 23 Novem-
ber 2022 on recognising the Russian Federation as a state sponsor of terrorism, 495
MEPs voted in favour, 58 voted against, and 44 abstained.”

EP resolutions have also influenced concrete action by EU institutions. In 2022,
EP adopted resolutions on the protection of children, young people and women
fleeing war in Ukraine. In the same year, the EU Council launched a temporary
protection mechanism for those fleeing war. The EU Council then decided to ex-
tend the effect of the temporary protection from 24 March 2024 to 4 March 2025.

In its resolutions, Parliament has repeatedly called on the EU to provide Ukraine
with financial or military assistance. Meanwhile, the Council has decided to es-
tablish a Military Assistance Mission in support of Ukraine (EUMAM Ukraine).
The Mission aims to increase the military capabilities of Ukraine’s Armed Forces

31 Ibidem, § 21.

32 Source of information: https://oeil.secure.europarl.europa.eu/oeil/popups/sda.do?id=57795&l=en
[access: 3.11.2023].

33 For information on votes on other resolutions, see: https://www.europarl.europa.eu/delegations/en/
d-ua/documents/ep-resolutions [access: 25.07.2023].
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so that they can effectively conduct military operations and defend the integrity of
Ukrainian territory.* In its conclusions of 23-24 June 2022, the European Council
stated that the EU is determined to provide further military support to Ukraine to
help it exercise its inherent right of self-defence in the face of Russian aggression
and defend its sovereignty and territorial integrity. It called on the EU Council to
act swiftly on further increases in military support.”

In its resolution of 23 November 2022, the EP called for the inclusion of the
Wagner Group and the 141st Special Motorised Regiment, also known as the Kady-
rovites, to the EU terrorist list. On 23 April 2023, the EU Council added the Wag-
ner Group and RIA FAN to the EU sanctions list for activities that undermine or
compromise the territorial integrity, sovereignty and independence of Ukraine. The
Council’s decision completes the so-called “Wagner package” of 25 February 2023
and indicates the international dimension and gravity of the group’s activities and
its destabilising impact on the countries in which it operates.”®

Furthermore, as indicated above, the EU’s package of sanctions against Russia
over Ukraine cannot be overlooked, which in their content coincides with the EP’s
position as expressed in its resolutions. In conclusion, it can be said that the Mem-
ber States speak and take decisions through the various EU institutions. The out-
break of war in Ukraine intensified the dialogue between these institutions, which
was then translated into concrete legal action.

Concluding remarks

The European Union, as a specific integration construct, operates within the strict-
ly limited competences conferred upon it in the Treaties.”” On the other hand, the
EU institutions can go beyond these competences to a certain extent by issuing

3¢ Council of EU, Ukraine: EU Sets up a Military Assistance Mission to Further Support the Ukrainian
Armed Forces, https://www.consilium.europa.eu/pl/press/press-releases/2022/10/17/ukraine-eu-sets-
up-a-military-assistance-mission-to-further-support-the-ukrainian-armed-forces/ [access: 3.11.2023].

35 Ibidem.

36 Council of EU, Russia’s War of Aggression against Ukraine: Wagner Group and RIA FAN Added to the
EU’s Sanctions List, https://www.consilium.europa.eu/pl/press/press-releases/2023/04/13/russia-s-
war-of-aggression-against-ukraine-wagner-group-and-ria-fan-added-to-the-eu-s-sanctions-list/
[access: 3.11.2023].

37 Treaty on European Union and the Treaty on the Functioning of the European Union, OJ C 202,
7.06.2016, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0]J:C:2016:202:FULL [access:
25.07.2023].

STUDIA PRAWNICZE KUL 4(96) 2023



European Parliament’s response to the war in Ukraine

acts of a non-binding nature.*® Parliament is the only EU institution with a direct
democratic basis for action, so its voice appears significant. As an institution of
a representative nature, it represents the citizens of the EU Member States, i.e. it
expresses the views of Europeans.

EP resolutions should be classified as soft law acts, which have no binding effect
but may produce certain indirect legal effects and, at the same time, have a pur-
pose and may produce practical effects.”® Parliament resolutions originated as an
ad hoc reaction of this institution to the war in Ukraine. Nevertheless, they form
an important part of the international discussion. This is particularly true of the
resolution on the EU’s protection of children and young people fleeing the war in
Ukraine. In its response, the European Commission has indicated that it is taking
specific action by providing financial assistance to the five EU Member States facing
the largest wave of refugees. In addition, the Commission is encouraging Member
States to compile registers of children crossing the border.

Through resolutions, the EP presented its position on the war, condemning the
military aggression of the Russian Federation and demanding an immediate end
to all hostilities in Ukraine. It supported the implementation of sanctions against
Russia and Belarus and Ukraine’s aspirations to be admitted as a member of the
EU. Running through the resolution are the issues of human rights violations and
the need for financial assistance to rebuild the country and to help strengthen eco-
nomic growth. In most resolutions, Parliament salutes the courage of the Ukrainian
people defending their country at the risk of their lives. It supports Ukraine’s in-
dependence, sovereignty and territorial integrity within internationally recognised
borders.

The EP’s statements should also be seen as pressure of a political nature, and
excellent examples of this are the parts of the resolution in which Parliament sup-
ports the sanctions imposed by the EU on Russia and calls on the Council to adopt
turther ones. It calls for a broad information campaign aimed at the countries that
have not yet joined these sanctions. In addition, the wording on monitoring the
effective and comprehensive implementation of EU sanctions by Member States or
investigating any practice of non-compliance with these measures also fulfils the
pressure and leverage on states.

In this respect, the EP resolutions fulfilled all the tasks indicated in the introduc-
tion. In a specific situation, they have become the “voice” of the representatives of

38 P Staszczyk, Akty soft law jako reakcja instytucji unijnych na skutki pandemii COVID-19, Europejski
Przeglad Sadowy 2020, no. 7, p. 42.
3 Ibidem.
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the Member States and have given legitimacy to further actions by other EU institu-
tions through the governments of these countries. They have informally influenced
and are influencing the decisions of the EU and the Member States.
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Summary: Both the Russian hybrid activities and warfare include the use of genocide to strengthen the Krem-
lin's position and overcome Ukrainians. It can be observed within many spheres, but mainly as the Russian
Federation falsely accuses Ukraine of committing genocide against Russians and claims that the West supports
it. Russians commit war crimes that fulfil all the requirements to be considered genocide. The Kremlin uses
genocide as a part of cognitive warfare, trying to influence not only the way the Ukrainians are thinking but
also how they are behaving. In unofficial channels, there is much content showing Russian violence to generate
fear and diminish the resilience of Ukrainians. Bearing in mind how much Russia has already lost with respect to
the hybrid war in Ukraine, it is more and more likely that the Kremlin will focus in the future on hybrid activities
and will try to exploit the potential of the threats that have already materialised. Principally, the hybrid warfare
potential of genocide has been explored by Russians to various extend.

This work addresses chosen aspects of the use of genocide by the Russian Federation in the conduct of hy-
brid activities and warfare in Ukraine from 2022, as well as the motivation behind it.
Key words: genocide, hybrid activities, hybrid warfare, cognitive warfare, the war in Ukraine, Russian Federation

Streszczenie: Zaréwno rosyjskie dziatania hybrydowe, jak i wojna hybrydowa obejmujg wykorzystanie ludo-
béjstwa w celu wzmocnienia pozycji Kremla i pokonania Ukrainy. Mozna to zaobserwowac na wielu ptaszczy-
znach, ale gtéwnie w fatszywych rosyjskich oskarzeniach Ukrainy o popetnienie ludobdjstwa na Rosjanach
i Zachodu o wspieranie tego, rowniez w faktach, ze Rosjanie popetniaja zbrodnie wojenne, ktdre spetniaja
wszystkie przestanki, aby uznac je za ludobojstwo, dodatkowo Kreml wykorzystuje ludobdjstwo jako czes¢
wojny kognitywnej, probujac wptynac nie tylko na sposdb myslenia Ukraincéw, lecz takze na ich zachowanie.
W szczegolnosci w nieoficjalnych kanatach pojawia sie wiele tresci pokazujacych zbrodnie dokonane przez
Rosjan w celu wywotania strachu i zmniejszenia odpornosci Ukraincéw. Biorac pod uwage, jak wielkie straty
Rosja poniosta w zwiazku z wojna hybrydowa na Ukrainie, jest coraz bardziej prawdopodobne, ze Kreml skupi
sie w przysztosci na dziataniach hybrydowych i sprébuje wykorzysta¢ potencjat zagrozen, ktére juz sie zmate-
rializowaty. Zasadniczo, z uwzglednieniem powyzszego, przydatnos¢ wykorzystania zbrodni ludobdjstwa przy
prowadzeniu dziatart hybrydowych byta eksplorowana przez Rosjan w réznym zakresie.

The article is based on a presentation given at a conference at the European Parliament: “The crime of
genocide in international law and in the work of the European Parliament,” as part of the ECR project,
on 7.06.2023.
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Niniejsze opracowanie dotyczy wybranych aspektéw stosowania ludobdjstwa przez Federacje Rosyjska
w ramach prowadzenia dziatart hybrydowych i wojny na Ukrainie od 2022 r,, a takze motywacji, ktéra za tym stoi.
Stowa kluczowe: ludobdjstwo, wojna hybrydowa, dziatania hybrydowe, wojna kognitywna, wojna w Ukrainie,
Federacja Rosyjska

Pestome: Kak poccuiickne rnbpugHble AeilcTBUA, Tak U rubpupgHasa BoWHa Poccuv npegnonaraiot
NCMOoNb30BaHWe reHounaa Ana ykpenneHve no3vmunin Kpemna n nopaxeHua YKpaviHbl. 3T0 NPOABNAETCA Ha
MHOTVIX YPOBHSIX, HO FTaBHbIM 06Pa30M B JIOXKHbIX 06BUHeHUAX Poccun B afjpec YKpauHbl B reHoLuae poccusH
1 3anaga B noAfepKKe 3Toro, HO Tak»Ke B TOM, YTO POCCUAHE COBEPLUAIOT BOEHHbIe NMPEeCTYNIeHUs, KoTopble
0TBEYaloT BCeM TpebOoBaHMAM, UToObl cUMTaThCA reHoLmaoM. Kpome Toro, Kpemnb ncnonb3yeT reHouma Kak
YacTb KOTHUTMBHOW BOWHbI, MbITaACh NOBAUATL HE TONIbKO Ha MbILLJIEHME YKPaVHLEB, HO U Ha UX NOBefeHMe.
BuacTHOCTU, Ha HeodMLIMaNbHbIX KaHaNax NOABAAETCA MHOXKECTBO MaTePUaioB, MOKa3blBaloLWMX NPeCTyrneHus,
COBepLUEeHHble POCCUMAHAMY, YTOObI MOCEATb CTPAX U CHU3UTb CONPOTUBAAEMOCTb YKPanHLEB. YUNTbIBasA, KaKow
60nbLUO yLep6 Poccua noHecna B CBA3W C rMbpriAHON BOVHOW B YKpariHe, CTaHOBUTCA BCe 6omee BEPOATHbIM,
yTo B Gyaylem Kpemnb cocpefoToumnTcs Ha rMOpraHbIX AeCTBUAX 1 MOMbITAETCS UCMOb30BaTh NOTEHUMAN
yXe peannsoBaBLUMXcA yrpo3. Mo cyTn, C yyeToM BblleCKa3aHHOro, LienecoobpasHoCTb MCMONb30BaHUA
NPecTynieHna reHouma B pamkax MPOBeAeHUs rMOpuAHbIX AeACTBUA B TOM WAU MHOM obbeme Obiia
nccnefoBaHa poCccMAHaMM.

B naHHOM 1ccneoBaHNM paccMaTpPUBAIOTCA OTAENbHbIE acneKTbl Cnonb3oBaHuA Poccuiickoin epepavmein
reHouunza B xofe rubpuaHbIX AeNCTBUI 1 BOVIHbI B YKpaviHe, HaurHasA ¢ 2022 rofia, a Tak»Ke MOTUBALMN, Nexaluen
B €ro OCHOBe.

KntoueBble cnoBa: reHoums, rmépriaHas BoliHa, rmbpuaHble AeNCTBYA, KOTHUTMBHAA BOWMHA, BOVHA B YKpauHe,
Poccuiickaa ®epepaums

Pesiome: Ak pociiicbki ribpuaHi onepadii, Tak i ribpyaHa BillHa Nepea6ayaloTb BUKOPUCTAHHA reHoumay
N nocuneHHs Bnagm Kpemnsa Ta nepemorn Hag YkpaiHoto. Lle MoxHa no6aumti Ha 6araTtbox piBHSAX, ane
FONOBHVM YMHOM Y HemnpaBAMBUX POCINCbKNX 3BUHYBAaYeHHAX YKpaiHW Y BUMHEHHI reHouuay NpoTu pociaH,
a3axopy -y NiATPMML LIbOTO, @ TAaKOX Y paKTax BUMHEHHA POCiAHaMM BOEHHVIX 3/T0UVIHIB, AKi BijNOBiAatoTb yCim
nepeayMoBam, LWo6 BBaXKaTuncs reHouunaom. Kpim Toro, Kpemsb BUKOPUCTOBYE reHOL T AIK YaCTUHY KOTHITUBHOT
BillHW, HamMaralouncCb BMAMHYTU He NNWIE Ha MUCNEHHA YKpaiHUiB, ane i Ha iXHIO NOoBeAiHKY. 30Kpema, Ha
HeodiLiHMX KaHanax 3'ABNAETbCA 6araTo KOHTEHTY, AKMIA NOKa3ye 3M0YUHM, CKOEHI PoCiaiHamMK, LWo6 NociaTu
CTpax i 3HU3NTU CTINKICTb YKpaTHLUiB. 3 ornAay Ha Te, AKOI WKoam Pocis 3a3Hana Big ribpugHoi BinHM B YKpaiHi,
CTa€ Bce 6inbll iIMOBIPHMM, Wo Kpemnb 30cepeanTbca Ha ribpuaHNX Aiax y ManbyTHbOMY i HamaraTMeTbCs
BMKOPMWCTaTU NOTEHLian 3arpos, AKi Bxe matepianisysanunca. 1o cyTi, 3 ornagy Ha Lie, KOPUCHICTb BUKOPUCTaHHA
37104VHY FreHoLUVAaY B MPOBEAEHHI ribpuaHvx onepawiii BUKOPYCTOBYBasacsA POCisHaMM B Pi3HOMY CTyMeHi.

Y ubomy JochifpKeHHi po3rnAfaloTbcA OKpeMmi acnekTn BUKOpuCTaHHsA Pociicbkoto Mefepalli€to reHoumay
nifj Yac NpoBeAeHHA ribpyaHNX onepaLii Ta BilHW B YKpaiHi 3 2022 pokKy i Aani, a TakoX MOTVBaLlif, O CTOITb
3a UMM,

KnrouoBsi cnoBa: reHouua, ribpyvaHa BiliHa, ribpyaHi onepadii, KOrHiTMBHa BiliHa, BilHa B YKpaiHi, Pocilicbka
Qepepauia

Introduction and method

As scientists and politicians address the issues related to hybrid warfare, the dis-
cussion about the genocide in Ukraine is growing. Bearing in mind the use of Rus-
sian hybrid activities and warfare, different aspects of this phenomenon can be re-
searched. The issues under scientific inquiry may include:
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Russia’s false accusations that Ukraine committed genocide against Russians li-
ving in Ukraine as an excuse to start the war.

Russia’s false accusations that the West is supporting the genocide of Russians.
War crimes, including the genocide committed by Russians.

Russia’s use of genocide as a part of cognitive warfare, trying to influence not
only the way the Ukrainians are thinking but also how they are behaving:

a. presenting the atrocities committed by Russians as an imminent crime that

can happen to every Ukrainian and therefore spreading fear and decreasing
morals among them,

b. presenting the genocide committed by Russians as a provocation orchestra-

ted by Ukrainians to destroy trust among Ukrainian citizens and try to un-
dermine Ukraine’s position in the international arena.

As the expectation that public international law will civilise relations between

states, factually, more and more tensions emerge, and expansion of hybrid activities
and warfare is observed, i.e. the use of uncontrolled movements of migrants, in-
cluding refugees, is growing at the Belarusian border (Belarus acts as a proxy) with
the EU, affecting Poland, Lithuania, and Latvia.'

Genocide is not only committed by Russians but also used by them as a part

of the hybrid war, and due to the strong emotional charge, it is very likely this ex-

ploitation will continue.

Dealing with such a hideous crime, it is not difficult to understand its potential

properly from the hybrid threat perspective. In cognitive warfare, the more emo-
tions are engaged, the more damage can be done since the emotions can be incited

to change perceptual and cognitive content to control masses. The Kremlin, famil-

iar with these mechanisms, used even the concept of humanitarian intervention in

order to twist the perception of their own and foreign citizens, aiming at getting

away with another war started due to its revisionistic and imperialistic policy.” How

they shape and use dissemination of the information regarding torture, killing, and

abductions of Ukrainians (including children) is also an orchestrated bigger plan
following their strategic documents.’

W. Jakubczak, Kryzys migracyjny na wschodniej granicy UE - rola Europolu we wspélpracy w bezpieczen-
stwie wewngtrznym, Athenaeum. Polskie Studia Politologiczne 2021, vol. 70 (2), pp. 232, 229-244.

E Hill, How Vladimir Putin’s World View Shapes Russian Foreign Policy, in: Russia’s Foreign Policy, eds.
D. Cadier, M. Light, New York 2015.

Strategy for the Development of the Information Society in the Russian Federation for 2017-2030,
Yias IIpesudenma Poccuiickoii Pedepayuu O Cmpamezuu pazsumus uHPGopmMayuoHHoz0 06uiecmea
6 Poccuiickoii @edepavuu na 2017-2030 200vt.
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The research methodology was based on an analysis of scientific investigations
of the legal texts and reports. The author aimed to exploit the desk research method
to the fullest by preparing a complex yet synthetic description of the key conclu-
sions based on the review of the literature and documents.

Since the scientific area explored here has been exponentially growing, garner-
ing increasing interest from many experts, politicians, and media, the author de-
cided to include numerous online resources. To summarise, the research methods
used in this work include a critical analysis of the strategic documents, literature,
comparative analysis, and analysis of the available data.

The purpose of the research is to examine the link between genocide and hy-
brid activities and warfare in Ukraine. The research problem was expressed by the
question: how genocide is used in hybrid activities and warfare in Ukraine? The fol-
lowing hypothesis is formulated: genocide is used as an element of hybrid activities
and warfare in Ukraine.

1. Hybrid warfare and activities

While the discussion regarding hybrid warfare and activities or related terms like
grey zone activities is still ongoing and the increasing involvement of many actors
is observed with that respect, firstly, it is important to understand what a hybrid
threat is. According to Frank Hoffman, a hybrid threat is posed by “any adversary
that simultaneously employs a tailored mix of conventional weapons, irregular tac-
tics, terrorism, and criminal behaviour in the same time and battlespace to obtain
their political objectives”*

There are many other definitions of hybrid threats, i.e. by NATO,” EU° or ex-
perts.” The hybrid warfare definition in the shortest version might read as “the

4 F. Hoftman, On Not-So-New Warfare: Political Warfare vs Hybrid Threats, War on the Rocks,
28.07.2014, http://warontherocks.com [access: 7.07.2023].

5 NATO, NATO’s Response to Hybrid Threats, https://www.nato.int/cps/en/natohq/topics_156338.htm
[access: 22.09.2022].

6 Hybrid Threats, https://defence-industry-space.ec.europa.eu/eu-defence-industry/hybrid-threats_en
[access: 7.07.2023].

7 M. Caliskan, Hybrid Warfare and Strategic Theory, Beyond the Horizon, ISSG, 25.04.2019, https://
www.behorizon.org/hybrid-warfare-through-the-lensof-strategic-theory/ [access: 7.07.2023]; F. Bek-
kers, R. Meessen, D. Lassche, Hybrid Conflicts: The New Normal?, The Hague Centre for Strategic
Studies 2018, pp. 7-8; R. Jakubczak, R.M. Martowski, Powszechna obrona terytorialna w cyberobronie
i agresji hybrydowej, Warszawa 2017, pp. 129-152.

STUDIA PRAWNICZE KUL 4(96) 2023


http://warontherocks.com
https://www.nato.int/cps/en/natohq/topics_156338.htm
https://defence-industry-space.ec.europa.eu/eu-defence-industry/hybrid-threats_en
https://behorizon.org/hybrid-warfare-through-the-lens-of-strategic-theory/
https://behorizon.org/hybrid-warfare-through-the-lens-of-strategic-theory/

Use of genocide by the Russian Federation in the conduct of hybrid activities and warfare in Ukraine

contemporary form of guerrilla warfare that employs both modern technology and
modern mobilization methods.”®

The more complex definition explains: Hybrid warfare is a modern variant of
asymmetric conflict (guerrilla warfare) conducted with the synergetic use on the
battlefield (including cyberspace and the media) of four types of aggression — war-
fare — conventional and irregular, terrorism and criminal activity, aimed at achiev-
ing political gains with significant difficulties in the attribution of the attacks car-
ried out. It is conducted on many levels — military operations, information and
covert operations (espionage, extortion, bribery), economic and political warfare.
The conductor of hybrid warfare exploits the critical vulnerabilities of the adversary
in order to achieve synergy and optimise the means used.’

Hybrid operations differ from a hybrid war by the time they are carried out -
usually before the outbreak of a hybrid war, and they include all of the above except
conventional operations. Therefore, hybrid warfare includes hybrid actions aug-
mented by conventional actions.

Russia’s hybrid warfare is a specific emanation of its internal problems, which
stem from the fact that Russia has numerous political and sociodemographic prob-
lems, forcing it to employ a strategy of conquest in order to survive. Despite the
largest territory in the world, vast natural resources, fossil fuels, and rare earth met-
als, an authoritarian regime that destroys its own citizens has enabled a group of
oligarchs and politicians in Russia to loot the citizens and neighbouring countries
and pose a threat to world peace instead of developing the country constructively.
This undemocratic state, controlled by de facto mafia structures, pursues a policy of
imperialist conquest and deep indoctrination of its citizens and applies an iron-fist-
ed rule to it.

War is a de facto permanent feature of Russia’s policy as part of the legacy of
previous regimes. Currently, it functions mainly in the dimension of hybrid warfare
(Rus. gibridnaya voyna). Russia’s Gerasimov doctrine envisages the use of means
termed hybrid (informational, psychological, political, economic, energy warfare),
the use of which most often occurs either as a substitute for military action or in the
phase preceding kinetic action. Their purpose is to take advantage of the adversary’s
vulnerability and weaken its defence potential and social resilience or even de-
prive it of the ability to defend itself effectively. The next stage involves introducing

8 E Hoffman, Hybrid vs. Compound War, http://armedforcesjournal.com/hybrid-vs-compound-war/
[access: 7.07.2023].

9 W. Jakubczak, Dziatania hybrydowe elementem polityki Federacji Rosyjskiej — cyberataki, wojna infor-
macyjna i nielegalna migracja, in: Wojna Federacji Rosyjskiej z Zachodem, ed. M. Banasik, Warszawa
2022.
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military action and transitioning to high-intensity armed conflict, with the involve-
ment of modern technologies, including hybrid engagements, such as information
and psychological warfare, diversion, and cyberattacks."

The main regulation enabling a strong impact on the mentality of Russians - the
key to conducting effective hybrid warfare is the Strategy for the Development of
the Information Society in the Russian Federation for 2017-2030." RF has a long
history of creating propaganda narratives, which peaked in the Soviet period. Now-
adays, Russian national narratives focus on impacting not only the external but,
foremost, the internal audience. The main purpose of the Kremlin's propaganda
campaigns is to create the belief that Russia represents a whole civilisation'> with
unique power, values, and culture way superior to the rest of the World," especially
pointing out the moral and cultural degradation and inferiority of the West."*

Putin understands how important it is to have support from society. Since the
mafia-like regime makes it difficult to function for a typical Russian, it is necessary
to add some mysticism to Russia’s culture and force citizens to believe that they
have to unite since the West is trying to destroy them. Nothing encourages people
to come together more than a common threat. Moreover, a united society forced
to think that the government’s actions are righteous and necessary to overcome the
enemy is essential to a successful non-democratic regime. The Strategy paragraphs
that promote traditional Russian values are overused by RF conducting “humani-
tarian interventions” since the Kremlin’s actual goal is to unify and militarise soci-
ety and move away from any respect for human rights. The regime seeks to restrict
freedom of expression or access to information for its citizens — an example is the
restrictions widespread after the attack on Ukraine, which is officially called a “spe-
cial operation” in Russia “conducted to denazificate and combat genocide”.

In February 2022, Putin declared: “I decided to conduct a special military
operation. Its goal is to protect people subjected to bullying and genocide by the
Kiev regime for eight years. And for this, we will strive for the demilitarisation

10 M. Depczynski, L. Elak, Rosyjska sztuka operacyjna w zarysie, Warszawa 2020.

11 Strategy for the Development of the Information Society in the Russian...

12 F Linde, The Civilizational Turn in Russian Political Discourse: From Pan-Europeanism to Civilization-
al Distinctiveness, The Russian Review 2016, vol. 75, no. 4, pp. 604-625.

13 E Hill, How Vladimir Putin’s World View..., pp. 48-49.

14 Analysis of Russia’s Information Campaign against Ukraine, Riga 2015, https://stratcomcoe.org/cup-
loads/pfiles/russian_information_campaign_public_12012016fin.pdf [access: 1.07.2023]; D. Goren-
burg, Chapter 15: Strategic Messaging: Propaganda and Disinformation Efforts, in: Russias Global
Reach: A Security and Statecraft Assessment, ed. G.P. Herd, Garmisch-Partenkirchen 2021, https://
www.marshallcenter.org/en/publications/marshall-center-books/russias-global-reach-securi-
ty-and-statecraft-assessment/chapter-15-strategic-messaging-propaganda-and [access: 7.07.2023].
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and denazification of Ukraine, as well as bringing to justice those who committed
numerous, bloody crimes against civilians, including citizens of the Russian Fed-
eration.”"

Russians initiated studies on both the use of hybrid activities and warfare. Un-
deniably, Evgeny Messner, one of the pioneers of the theory of hybrid wars, stressed
the blurring of the boundaries between peacetime and wartime, as well as the dis-
tinction between the military and non-military spheres and the engagement of state
and non-state actors.

Under Messner’s theory, the basic form of combat in rebel wars are irregular
actions (Rus. irreguliarstwo), with such varieties as a diversion, terror, guerrilla, and
insurgency. Messner, giving an example of rebel warfare, pointed to the activity of
the Polish resistance movement (1939-1945).'° In rebel wars, the distinction be-
tween legitimate and unlawful (from the point of view of international law) means
of warfare is blurred."”

Russian Hybrid Warfare Toolkit includes “information operations, cyber activ-
ities, states/intermediaries, economic influence, covert means (espionage, bribery,
extortion) and political influence. [...], behind which lies the threat of Russian con-
ventional force and, in extreme cases, nuclear force™®

A simplified definition of hybrid warfare can emphasize that its “key feature is
the synchronous interaction or combination of conventional and unconventional in-
struments of force and diversion when conducting warfare to achieve synergy. Suc-
cessful operations of this type enable the most optimal exploitation of the opponent’s
weaknesses and to achieve a better position.”" It is important to note the possibility
of achieving the greatest objectives with relatively small resources, which were achiev-
able before only with the involvement of large-scale kinetic activities. This is evident
in hybrid actions - activities carried out below the threshold of war. Examples of RF’s
aggressions camouflaged as pseudo-interventions were also successful cases of hybrid

15 Full Text: Putin’s Declaration of War on Ukraine, The Spectator, 24.02.2022, https://www.spectator.
co.uk/article/full-text-putin-s-declaration-of-war-on-ukraine/ [access: 7.07.2023].

16 E. Messner, Hoces’ mira, pobedimateZevojnu. Tvorceskoe nasledie E.E. Messnera, Moskva 2005, pp. 90-91.

17 L. Sykulski, Rosyjska koncepcja wojen buntowniczych Jewgienija Messnera, Przeglad Geopolityczny
2015, vol. 11.

18 C.S. Chivvis, Understanding Russian “Hybrid Warfare” and What Can Be Done About It, Testimony
presented before the House Armed Services Committee on 22 March 2017, RAND Corporation, San-
ta Monica, California 2017.

19 W. Jakubczak, Dziatania hybrydowe. ..

STUDIA PRAWNICZE KUL 4(96) 2023 87


https://www.spectator.co.uk/article/full-text-putin-s-declaration-of-war-on-ukraine
https://www.spectator.co.uk/article/full-text-putin-s-declaration-of-war-on-ukraine

Ryszard Jakubczak

88

warfare.” The political successes were real and proved that hybrid warfare is close to
Sun Tzu’s principle of defeating the enemy without fighting.**

RF understands hybrid warfare as a more broad phenomenon than the West
does. Its strategy highlights that it encompasses the entire space where actors in the
international arena can compete with one another or even fight. The concept of gi-
bridnaya voyna previews the use of economic, informational, and diplomatic tools
and engagement of subversion and military forces factually exceeding the upper
threshold taken within the concept of the grey zone activities.

Accordingly, RF links the use of diplomatic measures to the information war-
fare execution “the efforts [...] have included covert actions through social media,
including election interference” “There was a sharp increase in activities on in-
ternational news and social media sites, as well as promotion of Russian culture or
support for pro-Russian think tanks abroad”*

The Kremlin hybrid warfare includes adaptive efforts directed to “[a]dapt tra-
ditional military theories and doctrines to enable the Russian military to conduct
hybrid wars as a core mission’, “[c]Jonduct society-wide information campaigns to
improve ‘patriotic consciousness” and [i]ncrease the adaptability and impact of
Russian information campaigns to successfully conduct hybrid wars over many
years”*

RF’s intentions to conduct offensive hybrid warfare, as seen in Ukraine, are easy
to notice. Russian war theory experts openly and frequently highlight the impor-
tance of offensive hybrid warfare in the strategic and doctrinal documents.

RF is setting its hopes on hybrid warfare as a major military development rather
than a temporary solution. In view of the immense losses in the war in Ukraine,
there is a high probability that the promotion of hybrid actions without the in-
volvement of military forces — conducted below the threshold of war — will increase.
This is the most optimal way of destroying the opponent, where significant results
can be achieved at low expense, also avoiding international costs such as sanctions.
The Kremlin argues that RF should shape its military and national security tools to
optimise for hybrid activities, not only because they are increasingly common but
also because they are now more practical and effective than conventional warfare.

20 E. Iszmayilov, Russias Military Interventions in Georgia and Ukraine: Interests, Motives, and Deci-
sion-Making, New York 2020, p. 122; L. Milevski, Little Green Men in the Baltic States Are an Article 5
Event, (FPRI) Foreign Policy Research Institute Baltic Bulletin, 5.01.2016.

21 Sun Tzu, The Art of War. A New Translation by Michael Nylan, New York 2020, p. 56.

22 R. Hutchings, J. Suri, Modern Diplomacy in Practice, Londyn 2020, p. 137.

23 S. Saari, Russia’s Post-Orange Revolution Strategies to Increase Its Influence in Former Soviet Republics:
Public Diplomacy ‘po russkii’, Europe-Asia Studies 2014, vol. 66, no. 1, p. 54.

24 M. Clark, Russian Hybrid Warfare, Institute for the Study of War, Washington 2020, p. 9.
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As there is no legal definition of hybrid warfare, the easiest way to prove that
the war in Ukraine started by Russia is a hybrid war is to address particular aspects
highlighted by various security experts as follows:

— the war started without a formal declaration,

- the RF uses internal animosities (between Ukrainians and the Russian minority
in Ukraine) to achieve its political goals,

- the cooperation between the RF and Wagner Group is observed (co-op of state
and non-state actors),

- the combination of different dimensions - military and economic, social and
cyber,

- disinformation campaign aimed at misleading the civilian population and the
armed forces of the Ukraine,

- previous difficulties in defining the adversary, etc.

The UN Charter prohibits aggression, as any use of force without a legal basis is
forbidden. Article 2 (4) expressis verbis secures the state’s freedom from any threat
or use of force against their territorial integrity or political independence.” “Pro-
hibited uses of force encompass, but need not reach, the level of an armed attack,
the basis for self-defense under Article 51 of the UN Charter (as well as the collec-
tive defense provision contained in Article 5 of NATO’s Atlantic Charter).”*

Use of force violating Article 2 (4) usually requires the involvement of military/
kinetic activities, such as state or non-state armed forces.” The UN framework en-
ables adjustment to situational challenges as needed with respect to the means used
by parties at war.

From the legal perspective, hybrid warfare occurs when the kinetic component
is involved; any other actions below the war threshold are usually considered hy-
brid activities that might later evolve into hybrid warfare. Still, due to the complex
nature of the matter, it will be further explored.

Due to various circumstances, understanding the difference between war and
peace and differentiating between permissible uses of force or not, the general aim
of the international law of armed conflict is to stabilise expectations expressed by

25 United Nations Charter (full text), https://www.un.org/en/about-us/un-charter/full-text [access:
9.11.2023].

26 D. Cantwell, Hybrid Warfare: Aggression and Coercion in the Gray Zone, American Society of Interna-
tional Law 2017, vol. 21, no. 14, https://www.asil.org/insights/volume/21/issue/14/hybrid-warfare-ag-
gression-and-coercion-gray-zone [access: 9.11.2023].

27 Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States), 1986 I.C.].
Rep. 14, 202, 195 (June 27) 1986; Armed Activities on the Territory of the Congo (Democratic Re-
public of the Congo v. Uganda), Judgment, 2005 I.C.J. Rep. 168 (Dec. 19) 2005; Legality of the Use or
Threat of Nuclear Weapons, 1996 1.C.J. Rep. 226 (July 8) 1996.
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the warring parties. While actors deciding to explore the advantages of hybrid war-
fare exploit the legal regulations. The stabilising function of the law cannot be exe-
cuted as the adversaries do not want to pay the price for taking a military advantage
over their victims. Legally, the perpetrator fails “to meet the relevant normative
expectations, by using a range of means, including noncompliance with the ap-
plicable rules, by instrumentalizing legal thresholds, and by taking advantage of
the structural weaknesses of the international legal order, while counting upon the
continued adherence of their opponents to these expectations. [...] At the same
time, the instrumentalization of law poses profound challenges to the post-Second
World War international legal order. Nations committed to that order cannot afford
to respond to hybrid threats by adopting the same means and methods as their hy-
brid adversaries without contributing to its decay can be considered.”*

A hybrid war is not a standard set of various types of confrontations, and some-
times, it is a disorganised opposition of radial shape, which is not governed by any
military tactician and is not seeking to obtain military victory but creates its own en-
vironment of war — usually completely ignoring the ius in bello and other regulations.

The concept of hybrid warfare is not a legal term and has not been regulated expressis
verbis in any act of international law. On the other hand, the absence of such a definition
is not the same as the fact that other definitions contain features relevant to the validity
of international law norms. On the contrary, in view of the increasing popularity of
both operations and hybrid warfare, these phenomena should be frequently discussed
in legal terms so as to lead to the development of appropriate legal regulations. For the
time being, the concept under discussion functions mainly in the sphere of internation-
al relations and security sciences. What is of the highest importance: “Hybrid war does
not change the nature of war, it only changes the ways in which forces are involved in
its conduct. [...] History shows that hybrid war in one form or another can be rather
normal human conflict rather than the exception””

2. Genocide in Ukraine

There are several aspects to be taken into consideration while researching geno-
cide during the war in Ukraine. First, it is important to address the accusations

28 A. Sari, Hybrid Warfare, Law, and the Fulda Gap, in: Complex Battlespaces: The Law of Armed Conflict
and the Dynamics of Modern Warfare, eds. W.S. Williams, C.M. Ford, New York 2019.

29 V. Vlasiuk, Hybrid War, International Law and Eastern Ukraine, Evropsky politicky a pravni diskurz
2015, vol. 2, no. 4.

STUDIA PRAWNICZE KUL 4(96) 2023



Use of genocide by the Russian Federation in the conduct of hybrid activities and warfare in Ukraine

of Ukraine committing genocide against the native Russian population in east
Ukraine with support from the West. Regarding these accusations, it is important
to remember that “Putin fielded a query on discrimination against Russian speak-
ers beyond Russia’s borders: ‘T have to say that Russophobia is a first step towards
genocide [...] You and I know what is happening in Donbass [...]. It certainly looks
like genocide”*

As an excuse to start the war in 2022, Putin said that the “People’s Republics of
Donbass approached Russia with a request for help. In connection therewith [...]
I made the decision to hold a special military operation [...] to protect the people
that are subjected to abuse, genocide from the Kiev regime for eight years, and
to this end, we will seek to demilitarize and denazify Ukraine and put to justice
those that committed numerous bloody crimes against peaceful people, including
Russian nationals”' There are voices that Putin deliberately used the word
denazify as a part of conducting psychological warfare since it has a strong
emotional charge.”

The Facebook statement of RF’s Foreign Affairs Minister also expressed similar
(dis)information: “Russia didn’t start the war, it’s ending it. [...] The humble silence
of the world community and the ignorance of the bloody catastrophe that resulted
from the unconstitutional coup in Ukraine 2014, carried out with the direct partic-
ipation of the United States, EU, Germany, Poland, Lithuania, Estonia, Latvia and
other NATO countries, have only encouraged the Kiev regime to continue destroy-
ing its own population.”*

The Wagner Group head said: “The ministry of defence is trying to deceive the
public and the president and spin the story that there was insane levels of aggres-
sion from the Ukrainian side and that they were going to attack us together with
the whole NATO block.”*

30 Putin Says Conflict in Eastern Ukraine Looks Like Genocide’, RFI, 9.12.2021, https://www.rfi.fr/en/
Putin-says-conflict-in-eastern-ukraine-looks-like-genocide [access: 11.06.2023].

31 Decision Taken on Denazification, Demilitarization of Ukraine — Putin, Tass, 24.02.2022, https://tass.
com/politics/1409189 [access: 11.06.2023]; M. Fisher, Putin’s Baseless Claims of Genocide Hint at More
Than War, The New York Times, 19.02.2022, https://www.nytimes.com/2022/02/19/world/europe/
putin-ukraine-genocide.html [access: 17.05.2023]; Ukraine Crisis: Vladimir Putin Address Fact-
checked, BBC News, 22.02.2022, https://www.bbc.com/news/60477712 [access: 17.05.2023].

32 O.B. Waxman, Historians on What Putin Gets Wrong about ‘Denazification’ in Ukraine, Time, 3.03.2022,
https://time.com/6154493/denazification-putin-ukraine-history-context/ [access: 11.06.2023].

33 Zakharova Accuses West of Supporting “Genocide in Ukraine”, https://www.facebook.com/maria.
zakharova.167/posts/10227769395810054 [access: 11.06.2023].

34 P. Sauer, Wagner Chief Accuses Moscow of Lying to Public about Ukraine, The Guardian, 23.06.2023,
https://www.theguardian.com/world/2023/jun/23/Wagner-chief-accuses-moscow-of-lying-to-pub-
lic-about-ukraine-yevgeny-prigozhin [access: 11.06.2023].
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When addressing the issue of intervention in the internal affairs of another state,
it is worth taking into account the body of work, both in terms of literature,* inter-
national practice and the rulings of international courts.*® This makes it possible to
understand how the non-democratic regimes conduct pseudo-interventions that
emanate the manipulative camouflage of crimes against peace and humanity.

The ongoing hybrid war in Ukraine provides an opportunity to discuss the
harmful use of the provisions of international law by non-democratic regimes.

War crimes committed by Russians in Ukraine, considered genocide, are still
investigated by the International Criminal Court” - abductions of Ukrainian chil-
dren to reeducate and push them into involuntarily cultural assimilation and nu-
merous attacks on civilian infrastructure located away from the battlefields.*® Their
descriptions meet the legal prerequisites of genocide.”

Since the Russian 2022 invasion, several investigations have started to verify
whether the genocide took place lawfully. The International Court of Justice,” In-
ternational Criminal Court,* Joint Investigation Team (Poland, Lithuania, Ukraine,
Eurojust)*? and European Court of Human Rights (ECHR) are involved.* The UN

35 R.B. Lillich, Humanitarian Intervention through the United Nations: Towards the Development of Crite-
ria, Zeitschrift fir ausldndisches 6ffentliches Recht und Volkerrecht 1993, vol. 53, p. 559; J. Czaja, In-
terwencja humanitarna w prawie i polityce migdzynarodowej, Studia Prawnicze. Rozprawy i Materialy
2018, no. 2 (23), p. 5.

36 N.S. Rodley, Human Rights and Humanitarian Intervention: The Case Law of the World Court, The
International and Comparative Law Quarterly 1989, vol. 38, no. 2, pp. 321-333; J.E.S. Fawcett, Inter-
vention in International Law: A Study of Some Recent Cases, Recueil des cours — Académie de Droit
International de La Haye 1961, vol. 103, no. 2, pp. 347-348.

37 European Parliament, Russias War on Ukraine: Investigating and Prosecuting International Crimes,
https://www.europarl.europa.eu/RegData/etudes/BRIE/2022/733525/EPRS_BRI(2022)733525_
EN.pdf [access: 17.05.2023]; International Criminal Court, Statement of ICC Prosecutor, Karim A.A.
Khan QC, on the Situation in Ukraine: Receipt of Referrals from 39 States Parties and the Opening
of an Investigation, https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-qc-situa-
tion-ukraine-receipt-referrals-39-states [access: 7.07.2023].

38 M. Simons, International Court to Open War Crimes Cases Against Russia, Officials Say, The New
York Times, 13.03.2023, https://www.nytimes.com/2023/03/13/world/europe/icc-war-crimes-russia-
ukraine html?action=click&pgtype=Article&state=default&module=styln-russia-ukraine  [access:
17.06.2023].

39 Article IT of Convention on the Prevention and Punishment of the Crime of Genocide, Paris 1948.

40 M. Quell, Top UN Court Allows a Record 32 Countries to Intervene in Ukraine’s Genocide Case
against Russia, AP, 9.06.2023, https://apnews.com/article/ukraine-russia-genocide-court-un-cc9d2e-
9781b948e268389065aa703de7 [access: 17.06.2023].

41 Rome Statute of the International Criminal Court, A/CONE.183/9 of 17 July 1998.

42 European Parliament, Russia’s war on Ukraine...

4 European Court of Human Rights, The European Court grants urgent interim measures in applica-
tion concerning Russian military operations on Ukrainian territory, Strasbourg, ECHR 068 (2022).
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Human Rights Monitoring Mission in Ukraine (HRMMU) collects evidence of in-
ternational human rights and humanitarian law violations.*

A report by the OSCE’s ad hoc mission* proves many acts constitute crimes
against humanity.* UN experts agree that RF activities are focused on the eradica-
tion of Ukrainian identity, culture, history, and language.”

RF uses systemic violence against the Ukrainian population®® and at the same
time, it accuses Ukrainians of committing genocide against ethnic Russians. False
claims and calling Ukraine citizens “Nazis” were used by RF as a justification for
the 2022 war.”

OHCHR, in its report, “is gravely concerned by the summary execution of 77
civilians (72 men and 5 women) while they were arbitrarily detained by the Russian
Federation, and the further death of one detainee (a man) as a result of torture, in-
humane detention conditions and/or denial of necessary medical care Ukraini-
an security forces’ actions are also being assessed - OHCHR stated that at least 75
individuals were unlawfully detained, and 23 Russians were convicted due to the
implementation of vague legal regulations.”

Within the cognitive warfare framework, the content proving atrocities com-
mitted by Russians can be used to generate fear and diminish the resilience of

44 United Nations, Report on the Human Rights Situation in Ukraine (1 August 2022 - 31 January 2023),
24.03.2023, https://www.ohchr.org/en/documents/country-reports/report-human-rights-situation-
ukraine-1-august-2022-31-january-2023 [access: 7.07.2023].

45 OSCE, Human Dimension Mechanisms, https://www.osce.org/odihr/human-dimension-mechanisms
[access: 7.07.2023].

46 OSCE, Report on Violations of International Humanitarian and Human Rights Law, War Crimes and
Crimes Against Humanity Committed in Ukraine since 24 February 2022, https://www.osce.org/files/f/
documents/f/a/515868.pdf [access: 7.07.2023].

47 United Nations, Targeted Destruction of Ukraine’s Culture Must Stop: UN Experts, 22.02.2023, https://
www.ohchr.org/en/press-releases/2023/02/targeted-destruction-ukraines-culture-must-stop-un-ex-
perts [access: 7.07.2023].

48 T. Law, Is Russia Committing Genocide in Ukraine? Heres What Experts Say, Time, 15.03.2023,
https://time.com/6262903/russia-ukraine-genocide-war-crimes/ [access: 7.07.2023]; K. Kaveh,
A.R. Nathaniel, C.N. Howarth, Russia’s Systematic Program for the Re-education and Adoption of
Ukraine’s Children, New Haven 2023; UN Documents Summary Execution of 77 Ukrainian Civilians,
Al Jazeera, 27.06.2023, https://www.aljazeera.com/news/2023/6/27/un-documents-summary-execu-
tion-of-77-ukrainian-civilians [access: 11.06.2023].

49 M. Fisher, Putin’s Baseless Claims. ..

50 OHCHR, Detention of Civilians in the Context of the Armed Attack by the Russian Federation against
Ukraine, 24 February 2022 - 23 May 2023, 27.06.2023, https://www.ohchr.org/en/documents/coun-
try-reports/detention-civilians-context-armed-attack-russian-federation-against [access: 29.06.2023].

51 UN documents summary execution...
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Ukrainians.”® RF understands the power of psychological and cognitive warfare and
plans to return to its strategic paradigms, where informational warfare is consid-
ered superior to kinetic warfare. They turn to social media like Telegram to spread
false information and influence people.”® Discussion regarding cognitive warfare
is ongoing,* and most authors agree that it aims to impact targeted populations’
actions.”

In view of the rise of hybrid threats, it is necessary to examine the extent to
which society’s resilience to them can be strengthened, especially with regard to
aspects of cognitive warfare, as it can potentially affect them in a decidedly negative
way and threaten democracy.

Pointing out analogies with the previous judgments, it is crucial to mention that
the International Criminal Tribunal for the former Yugoslavia (ICTY) held that:
“a case of internal armed conflict, breaking out on the territory of a State, may be-
come international [...] if some of the participants in the internal armed conflict act
on behalf of another State”** RF not only attacked Ukraine but also supported rebel
groups, “The International Criminal Tribunal for the former Yugoslavia (ICTY)
and the International Residual Mechanism for Criminal Tribunals (IRMCT) tried
20 individuals for crimes committed in Srebrenica in July 1995 and found that the
mass killings of Bosnian Muslim men and boys from Srebrenica constituted the
crime of genocide”” The Special Court for Sierra Leone in the Taylor case stat-
ed: “anyone who provides arms to the government forces or to armed opposi-
tion groups who is aware of the substantial likelihood that they would be used to

52 United Nations, Detentions of Civilians in the Context of the Armed Attack by the Russian Federation
against Ukraine, 27.06.2023, https://www.ohchr.org/en/statements-and-speeches/2023/06/deten-
tions-civilians-context-armed-attack-russian-federation [access: 17.07.2023].

53 NISOS, Russian’s RT Leads a Global ‘Information Militia’ on Social Media to Bypass Censorship on
Ukraine-Related ~ Disinformation, 5.10.2022, https://www.nisos.com/blog/russia-today-info-mili-
tia-report/ [access: 7.07.2023].
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manitarian Law and Terrorism, Oxford 2011.
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commit international crimes may themselves be guilty of aiding and abetting those
crimes.”*® This is relevant in Ukraine as “Russia has armed, trained, and led the sep-
aratist forces.” Downing the MH-17 flight by the Russian Federation soldiers and
a separatist operating a Russian anti-aircraft missile was such a case® - providing
DPR separatists with arms should be considered interference with Ukrainian state
sovereignty. All of the above can be considered the steps that helped the RF feel free
from responsibility.

Russia’s denials of massacres by its soldiers and the Wagner Group mercenaries
paid by Russia committing in Ukraine appear eerily similar to the Srebrenica geno-
cide denial.

Conclusions and recommendations

The purpose of the research — examination of the link between genocide and hybrid
activities and warfare in Ukraine - was achieved.

The research problem expressed by the question of how genocide is used in hy-
brid activities and warfare in Ukraine was answered — RF uses a broad spectrum of
hybrid activities to use genocide to their strategic advantage. First, Russia does not
abstain from trying to physically destroy Ukrainians by killing civilians and abduct-
ing children. RF falsely accuses Ukraine of committing genocide against Russians
living in Ukraine. This was the RF’s excuse to start the war. At the same time, RF’s
false accusations that the West is supporting the genocide of Russians are still prop-
agated and expanded. Russians use genocide as a part of cognitive warfare in order
to influence not only the way the Ukrainians are thinking but also how they are
behaving. The genocide committed by Russians is presented as an imminent crime
that can happen to every Ukrainian. This is done to spread fear and decrease morals
among Ukrainians. Last but not least, the genocide committed by Russians is pre-
sented as a provocation orchestrated by Ukrainians to not only destroy trust among
them but also to undermine Ukraine’s position in the international arena. Due to

58 R. Thakur, The United Nations, Peace, and Security, Cambridge 2006.

59 1.D. Loshkariov, A.A. Sushentsov, Radicalization of Russians in Ukraine: From Accidental’ Diaspora to
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the nature of the genocide and international law procedures, despite large evidence
against Russians, the international community is still waiting to receive an official
legal verdict on whether the crime of genocide took place. Still, it is only a matter
of time due to a clear link between the nature of the Russian actions and the crite-
ria listed in international law for the crime of genocide. Therefore, the hypothesis
that genocide is used as an element of hybrid activities and warfare in Ukraine was
proven right.

Due to growing tensions between democratic and non-democratic countries and
the People’s Republic of China flexing its muscles, the growing interest in using hy-
brid activities will be observed. Russian invasion turning to war proved how costly it
is to conduct kinetic warfare. This is another argument convincing both Russia and
other entities to turn to hybrid activities as a tool to weaken their enemies.

Translated by Weronika Jakubczak
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Summary: Even though the definition of the crime of ecocide was proposed by the Independent Expert Panel
in 2021 it has not been incorporated into any international agreement yet. The Russian military aggression in
Ukraine has demonstrated that the concept of ecocide is still relevant. The aim of the article is to analyse the
concept of ecocide and to show that certain actions of the Russian army directed against the natural envi-
ronment in Ukraine meet the criteria of the crime of ecocide, and therefore that these actions were unlawful,
intentional, and committed with the awareness that they may result in serious and long-term or widespread
damage to the environment.

Key words: crime of ecocide, Russian military aggression, Ukraine, environmental damage

Streszczenie: Mimo ze definicja zbrodni ekobojstwa zostata opracowana przez Niezalezny Panel Ekspertow
w 2021 r, nie zostata jeszcze przyjeta w zadnym dokumencie migedzynarodowym. Rosyjska agresja zbrojna
pokazata, ze pojecie ekobdjstwa jest nadal aktualne. Celem artykutu jest analiza pojecia ekobdjstwa i poka-
zanie, ze poszczegodlne dziatania armii rosyjskiej skierowane przeciwko srodowisku naturalnemu na Ukrainie
wypetniaja przestanki zbrodni ekobdjstwa, a zatem dziatania te byty bezprawne, umysine i popetnione ze swia-
domoscig, ze mogg skutkowac powaznymi i dlugotrwatymi lub rozlegtymi szkodami w srodowisku.

Stowa kluczowe: zbrodnia ekobdjstwa, rosyjska agresja zbrojna, Ukraina, szkody w srodowisku naturalnym

Pestome: HecmoTps Ha TO, uTO oOnpepeneHMe MpecTyrsieHVs 3Kouuaa Obino pas3paboTaHo rpynnon
He3aBUCUMbIX dKcnepToB B 2021 rogy, OHO [O CMX MOP He 6blN0 NPUHATO HW B OAHOM MeXAyHapOAHOM
IoKymeHTe. Poccminckas BOEHHas arpeccma nokasarna, Uto NoHATME SKoumaa No-npexHemy akTyanbHo. Lienb
[aHHON CTaTbM — NPOaHanM3NpPoBaTb MOHATME 3KOLUMAA U NOKa3aTb YTO OTAESIbHble AeNCTBMA POCCUIACKON
apM1K NPOTYB OKpPY»KatoLLel cpefbl B YKpaviHe OTBeYatoT NpeAnocbhiikaM NPecTyrnieHna SKoumaa, 1 nostomy
3T [eNCTBMA BblIY MPOTUBOMPABHBIMU, YMbILLIEHHBIMU 1 COBEPLUEHHBIMI C OCO3HAHVEM TOTO, YTO OHU MOTYT
NPUBECTY K CePbe3HOMY 1 JONTOCPOYHOMY UM MacLUTabBHOMY HaHeCeHHIo ylepba OKpyKatoLen cpege.
KnioueBble cioBa: npecTtynneHne sKoumia, PocCuiickas BOeHHasa arpeccus, YKpauHa, ylepb okpyxatoLei
cpepe
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Pe3stome: Xoua Br3HaueHHs 37104MHY ekouuay 6yno po3pobneHo HezanexHoto rpynoto ekcrnepTis 'y 2021 pod,
BOHO [10Ci He MPUINHATE B XOAHOMY MiXHapOAHOMY AOKYMeHTi. PocilicbKa BillCbkOBa arpecia nokasana, Wo
KOHLenuia ekoumnay AocCi akTyanbHa. MeTolo CTaTTi € aHai3 NOHATTA eKoLUWAY Ta NOKa3aHHA TOro, WO OKpeMi
Iii pocicbKoi apmii, CnpAMOBaHi NPOTY HaBKOJIMLIHBOIO NPUPOAHOrO cepeAoBuLLa B YKpaiHi, BignosigaoTtb
BMMOFaM 3/104VHY eKoLuay, a ToMy Ui fii 6ynu npoTMNpaBHUMU, YMUCHUMM Ta BUNHEHUMMU 3 YCBILOMIEHHAM
TOrO, WO BOHU MOXYTb MPK3BECTY [JO CEPNO3HOI Ta AOBFOCTPOKOBOI ab0 LWIMPOKOMACLITAOHOI WKOAN HaBKO-
JIMLIHbOMY CEPEAOBULLY.

KniouoBi cnoBa: 37104rH ekoumay, pociiicbka 36poiiHa arpecis, YKpaiHa, WwKofa HaBKONMLLHbOMY NMPYPOAHOMY
cepepfoByLLy

Introduction

The full-scale Russian military aggression in Ukraine leads not only to the death
and suffering of people, but also to the destruction of infrastructure, cultural and
material objects, and, consequently, to the deterioration of Ukraine’s economic sit-
uation.! The loss of people and the destruction of infrastructure always go along
with the damage to the natural environment. Unfortunately, the question of the
damage that the Russian military aggression in Ukraine causes to the natural envi-
ronment, which may constitute ecocide, remains unexplored because the crime of
ecocide has not been adopted in any international agreement yet. Meanwhile, this
enables the potential prosecution of individuals responsible for committing that
crime. Such crimes are therefore out of international “reach” due to the lack of in-
clusion of the term ecocide (from Greek oiko¢ — ‘habitat’ and Latin caedo - ‘to kill’)
into relevant documents of international law.

The aim of this article was to analyse the concept of ecocide proposed by the
Independent Experts Panel and to identify, referring to specific examples of acts
committed by the Russian armed forces in Ukraine, which were aimed not only
at the exclusive destruction of environment, but also at the deterioration of living
conditions of Ukrainians, whether these acts may constitute the crime of ecocide.
In order to accomplish the aforementioned aim the legal and dogmatic method was
applied. Relevant data on the extent of the environmental damage on the Ukrainian
territory was presented.

1 Seemore: T. Cak, L. Bilo, U. Tka¢uk, Ekologo-ekonomiéni naslidki rosijs’ko-ukrains’koi vijni, Ekonomi-
ka ta suspil'stvo 2022, vol. 38.
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1. The concept of ecocide in international law

The concept of crimes against the natural environment has not evolved recently,”
but was proposed after the Vietnam War.’ The term ‘ecocide’ is a new legal term,
whose definition is currently subject to international discussion as a result of
several acts that may fulfill the most basic criteria of crimes against the natural
environment, which has a destructive impact on the people residing in the area.
The first attempt to establish a legal definition of crime against the environment
was made by the United Nations International Law Commission, which proposed
in its report to add to the Rome Statute of International Criminal Court the fol-
lowing “willful and severe damage to the environment” as one of the most serious
crimes of international character.® The core of the proposed definition was
“[...] widespread, long-term and severe damage to the natural environment [...],”
therefore emphasising the long-term character of the damage, which may influence
not only the living generation but also the future generations. Despite a long discuse
sion during the conference, the proposed definition was not adopted into the text of
the Rome Statute of the International Criminal Court.® The only explicit reference
to the crimes against the natural environment in the Rome Statute is the Article 8
(2) b (iv), which contains a definition of a war crime in the form of “intentionally
launching an attack in the knowledge that such attack will cause incidental loss of
life or injury to civilians or damage to civilian objects or widespread, long-term
and severe damage to the natural environment which would be clearly excessive in
relation to the concrete and direct overall military advantage anticipated.”” Conse-
quently, the international criminal law establishes criminal liability for an individual
who commits a crime against the natural environment based on Article 8 (2) b (iv)
of the Rome Statute.

The term ‘ecocide’ was presented to the United Nations International Law Com-
mission in 2010, where it was defined as “extensive weakening, destruction or loss

2 A. Bustami, M.-Ch. Hecken, Perspectives for a New International Crime against the Environment: In-
ternational Criminal Responsibility for Environmental Degradation under the Rome Statute, Goettin-
gen Journal of International Law 2021, vol. 11, no. 1, pp. 154-155.

3 L. Minkova, The Fifth International Crime: Reflections on the Definition of “Ecocide”, Journal of Geno-
cide Research 2023, vol. 25, no. 1, p. 69.

4 Report of the ILC on the work of its 47th session, UN Doc. A/50/10, 21 July 1995, Article 26, §§ 119-
121.

5 Ibidem.

6 The Statute of the International Criminal Court, adopted on 17 July 1998, 2187 UN.T.S. 3 (hereinaf-
ter: the Rome Statute).

7 Article 8 (2) b (iv) of the Rome Statute.
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of the ecosystem of a given territory, whether as a result of human activity or other

causes, which led to the possibility of the peaceful use of a given territory being se-

verely diminished.” This definition refers not only to the time of armed activities or
military conflict but also to the time of peace, which has opened a new perspective
to the circumstances, in which this crime may be committed.

The most recent definition of ecocide, which was elaborated by the Independent
Experts Panel “Stop Ecocide International,” was presented in 2021 to the interna-
tional community with the view to having it adopted and introduced to the Rome
Statute. The panel proposed the whole “art. 8 ter” that may be directly adopted and
incorporated to the Rome Statute. The proposed article reads as follows:

1) For the purpose of this Statute, ecocide means unlawful or wanton acts com-
mitted with the knowledge that there is a substantial likelihood of severe and
either widespread or long-term damage to the environment being caused by
those acts.

2) For the purpose of paragraph 1. “Wanton” means with reckless disregard for
damage which would be clearly excessive in relation to the social and econom-
ic benefits anticipated; 2. “Severe” means damage which involves very serious
adverse changes, disruption or harm to any element of the environment, in-
cluding grave impacts on human life or natural, cultural or economic resources;
3. “Widespread” means damage which extends beyond a limited geographic
area, crosses state boundaries, or is suffered by an entire ecosystem or species
or a large number of human beings; 4. “Long-term” means damage which is
irreversible or which cannot be redressed through natural recovery within a rea-
sonable period of time; 5. “Environment” means the earth, its biosphere, cryo-
sphere, lithosphere, hydrosphere and atmosphere, as well as outer space.’

According to the commentary published by the Panel, the first threshold requires

that “there must exist a substantial likelihood that the conduct (act or omission)

will cause severe and either widespread or long-term damage to the environment’,
while the second threshold requires “proof that the acts are unlawful or wanton.”*’

In the meantime, the issue of criminal liability for crimes against the natural
environment was raised at the Council of Europe. In 1998, the Committee of Min-
isters of the Council of Europe adopted the Convention on the Protection of the

8 A. Greene, The Campaign to Make Ecocide an International Crime: Quixotic Quest or Moral Impera-
tive?, Fordham Environmental Law Review 2019, vol. 30, no. 3, pp. 2-3.

9 The text of the definition is available on the following website: https://www.stopecocide.earth/le-
gal-definition [access: 12.10.2023].

10 Stop Ecocide Foundation, Independent Expert Panel for the Legal Definition of Ecocide. Commentary
and Core Text, Amsterdam 2021.

104 STUDIA PRAWNICZE KUL 4(96) 2023


https://www.stopecocide.earth/legal-definition
https://www.stopecocide.earth/legal-definition

Crime of ecocide in Ukraine — environmental consequences of Russian military aggression

Environment through Criminal Law."" The Convention established in Article 2 that
“each Party shall adopt such appropriate measures as may be necessary to estab-
lish as criminal offenses under its domestic law.” Ukraine is a Member State of the
Council of Europe. The crimes against the environment were defined in Article 2 of
the Convention as follows:

(a) the discharge, emission or introduction of a quantity of substances or ionizing ra-
diation into air, soil or water which: (i) causes death or serious injury to any person, or
(ii) creates a significant risk of causing death or serious injury to any person; (b) the
unlawful discharge, emission or introduction of a quantity of substances or ionizing ra-
diation into air, soil or water which causes or is likely to cause their lasting deterioration
or death or serious injury to any person or substantial damage to protected monuments,
other protected objects, property, animals or plants; (c) the unlawful disposal, treat-
ment, storage, transport, export or import of hazardous waste which causes or is likely
to cause death or serious injury to any person or substantial damage to the quality of air,
soil, water, animals or plants; (d) the unlawful operation of a plant in which a dangerous
activity is carried out and which causes or is likely to cause death or serious injury to any
person or substantial damage to the quality of air, soil, water, animals or plants; (e) the
unlawful manufacture, treatment, storage, use, transport, export or import of nuclear
materials or other hazardous radioactive substances which causes or is likely to cause
death or serious injury to any person or substantial damage to the quality of air, soil,
water, animals or plants, when committed intentionally.™

Even if the Convention is not universally binding and does not introduce individual
criminal liability at the international level, it suggests what actions may cause severe
damage to the environment and establishes fundamental standards for environ-
mental protection.

For the purpose of this article it may be useful to analyse, in order to identify
similarities with other, the definition of crimes against the natural environment
that are established in the Criminal Code of Ukraine. Chapter 7 of the Code estab-
lishes criminal liability for those, who commit crimes against the environment on
the territory of Ukraine.” According to the Criminal Code of Ukraine the follow-
ing, among others, constitute a crime against the environment: violation of envi-
ronmental safety rules, failure to take measures to eliminate the consequences of
environmental pollution, concealment or misrepresentation of information about

11 Convention on the Protection of the Environment through Criminal Law, adopted on 4 November
1998, European Treaty Series no. 172 (hereinafter: the Convention on the Protection of the Environ-
ment).

12 Article 2 of the Convention on the Protection of the Environment.

13 KpuminanbpHuUit Kofekc Ykpainn, Bifomocti Bepxosroi Pagu Ykpainu (BBP), 2001, no. 25-26, p. 131.
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the environmental status or morbidity of the population, contamination or dam-
age to land, air pollution, sea pollution, destruction or damage to flora and fauna.
Additionally, according to Article 441 of the Criminal Code of Ukraine ‘ecocide’
means “mass destruction of flora or fauna, poisoning of the atmosphere or water
resources, as well as other actions that may cause an environmental disaster.” It is
therefore clear that the definition of ecocide established in the Ukrainian Criminal
Code does not provide for widespread or long-term damage and does not explicitly
provide for the intentions of committing such a crime. The full-scale Russian mil-
itary aggression influenced the perception of ecological issues in Ukraine, which
currently are considered to be among the elements of Ukrainian national security."

2. Acts committed by Russians on the territory of Ukraine that may
constitute the crime of ecocide

Based on the definition of ecocide formulated by the Independent Experts Panel
“Stop Ecocide International” in “art. 8 ter” it becomes clear that there are strong
grounds to consider Russia’s crimes committed against the environment in Ukraine
as ecocide.”” Back in 2022, some researchers (taking into account the deliberate
nature of the criminal actions of the Russian occupiers and the scale of the envi-
ronmental damage caused) considered the environmental crimes of the Russian
military forces as large-scale ecocide.'® As of May 2022, there were 245 document-
ed eco-crimes committed by the Russian army against the natural environment in
Ukraine."” As of November 2022, more than 700 cases of crimes against the envi-
ronment in Ukraine were recorded.

Currently, according to the collected data, there can be 1421 identified cases of
crimes against the environment in Ukraine. If we try to establish the elements of eco-
cide in relation to individual components of environmental protection, among the
cases of crimes against the environment in Ukraine established as of September

14 V. Ukolova, E. Ukolova, Problema ekocidu dk ekologic¢nogo zlocinu: ukrains’kij ta miznarodnij dosvid,
Uridi¢nij naukovije elektronnij Zzurnal 2021, no. 10, p. 355.

15 L. Minkova, The Fifth International Crime: Reflections on the Definition of Ecocide, Journal of Geno-
cide Research 2023, vol. 25, no. 1, p. 67.

16 K. Gnedina, P. Nagornij, Zagrozi ekologicnij bezpeci: realii voénnogo ¢asu ta ekonomicne stimulitvanna
povoénnogo ekologicnogo vidnovlennd Ukraini, Problemii perspektivi ekonomiki ta upravlinna, teore-
ti¢ni problemi rozvitkunacional’'noi ekonomiki 2022, vol. 4, no. 32, pp. 41-43.

17 H. Bazhenova, The War in Ukraine: Crimes against the Environment (Part 1), Instytut Europy Srod-
kowej — IES Commentaries 2022, no. 605 (117).
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2023, it can be observed that the largest number of these crimes were committed
in relation to the following components of environmental protection: damage to
industrial facilities (528 cases — 37.2%), energy security (426 cases — 30.0%), direct
impact on ecosystems (384 cases — 27.0%), nuclear safety (48 cases — 3.4%), others
(35 cases — 2.4%).'8

Based on the definition of ecocide elaborated by the Independent Experts Panel
as of September 2023, the territorial distribution of ecocide evidence was quite het-
erogeneous. Thus, regions that suffered environmental damage from the actions of
the occupiers included the following: Dnipropetrovsk (330 cases), Mykolaiv (247),
Kharkiv (189), Zaporizhzhya (100), Sumy (99), Donetsk (84), Luhansk (57), Kyiv
(40), Odesa (76), Kherson (59), Chernihiv (27), Khmelnitsky (20), Zhytomyr (17),
Poltava (12), Lviv (11), Vinnytsia (10), Cherkasy (10), and other. The greatest num-
bers of cases that can be classified as acts of ecocide were recorded in the eastern
and southern regions." Published statistical data reveal the large scale of ecocide of
the Russian army in Ukraine.”

As of 5 May 2022, the destruction of ecosystems in particular regions of Ukraine,
an increase in the area of forest fires compared to 2021, and the destruction of pro-
tected areas of Ukraine (e.g. national parks) are the damages that Ukrainian re-
searchers, such as T.V. Sak, I. O. Bilyo, and Y.E. Tkachuk, list as the most long-last-
ing damages to the environment as a result of the Russian military aggression.”!

Among the most severe crimes against the environment committed by the Rus-
sian army in Ukraine as of 5 May 2022, are the following:

i. ammonia leak caused by the shelling of the Sumykhimprom enterprise;

ii. aprojectile hitting a warehouse with polyurethane foam in the village of Chayki
near Kyiv;

iii. shelling of the treatment facilities of the Vasylkivsk water supply and drainage
department;

iv. shelling of the industrial enterprises of the Avdiyiv coke-chemical plant and the
oil refinery in the Luhansk region.

18 The materials are available on the following website: https://ecoaction.org.ua/warmap.html [access:
12.10.2023].

19 Ibidem.

20 The materials are available on the following websites: https://armyinform.com.ua/2022/06/20/
ekoczyd-ukrayinyta-zagroza-golodu-u-sviti-yak-rosijska-agresiya-vplyvaye-na-klimatychni-zminy
[access: 12.10.2023]; https://eco.rayon.in.ua/topics/506221-ekotsid-naslidki-itsina-rosiyskoi-agresii
[access: 15.10.2023].

21 https://economyandsociety.in.ua/index.php/journal/article/view/1261 [access: 15.10.2023].
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All of the abovementioned acts were wanton and caused severe and long-term
damage to the environment, natural ecosystems, and biodiversity in the region. Ad-
ditionally, all of them violated international agreements.”

According to the Ecodozor organisation, which publishes monthly damage re-
cords that may constitute the crime of ecocide, in March 2022, 240 industrial or
critical infrastructure facilities in Ukraine were damaged or disrupted by Russian
aggressive military actions, whose exclusive aim was to cause damage and suffering
to the Ukrainians. During the following months the number of damaged facilities
was as follows: April 2022 - 156, May 2022 - 60, June 2022 - 65, July 2022 - 71,
August 2022 - 55, September 2022 - 50, October 2022 - 137, November 2022 - 68,
December 2022 - 48, January 2023 - 39, February 2023 - 39, March 2023 - 42,
April 2023 - 37, May 2023 - 66, June 2023 - 252, July 2023 - 48, August 2023 - 57,
September 2023 - 51. Starting from 24 February 2022 until the end of September
2023, the average monthly number of damaged facilities was 83.

Among facilities targeted by the Russian army during the military aggression
the following may be identified as those that are more environmentally sensitive
and therefore unsafe, since the consequences in case of their severe damage may be
irreversible: the Chornobyl Nuclear Power Plant, the Zaporizhzhia Nuclear Power
Plant, the Kyiv Hydropower Plant, the Experimental nuclear subcritical installation
“Neutron source,” the Skadovsk Sea Trading Port, the Kakhovsk Hydropower Plant,
Toretsk Phenol Plant, the Avdiivka Coke and Chemical Plant, the Azovstal Metal-
lurgical Plant, Toretsk Mine, the South Ukraine Nuclear Power Plant, the Severo-
donetsk “Skloplastik,” the Polohivsky Chemical Plant “Coagulant,” the Vuhlehirsk
Thermal Power Plant, the Slovyansk Filtration Station, the Kharkiv TPP-3, the Ter-
minal-UPSS, the Kharkiv TPP-5, the Dnipro Hydropower Plant, the Kremenchuk
Hydropower Plant, the Khmelnytsk Nuclear Power Plant, the Rivne Nuclear Power
Plant, the Ochakiv Port, the TS “Kreminska” — 500/220/35 KV, the Institute for Nu-
clear Research of the National Academy of Sciences of Ukraine, the O.O. Skochyn-
skyi Mine, the Galychyna Oil Refinery, the Pivdennodonbas No. 1 Mine, the
Beryslav Machine-Building Plant, the Crimean Titan, the Nikopol Ferroalloy Plant,
the International Airport “Kyiv,” the Ilyich Iron and Steel Works of Mariupol, the
Port Point “Buhaz,” the Reni Sea Trade Port, the Izmail Sea Trade Port.** Their en-

22 Ministry of the Foreign Affairs of Ukraine, https://mfa.gov.ua/en/searchresult?site_id=1&key=state-
ments+geneva+conventions [access: 13.10.2023]; Geneva Conventions: How Does Russia Violate Them
And Blame Ukraine? Explains VoxCheck (in Ukrainian), https://voxukraine.org/zhenevski-konventsi-
yi-yak-yih-po-rushuye-rosiya-a-zvynuvachuye-v-tsomu-ukrayinu [access: 13.10.2023].

23 Ecodozor. Indpopmaniriaa mrardpopma, https://ecodozor.org/ [access: 12.10.2023].

24 Ibidem.
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tire list is presented in chronological order. The consequences of any damage to the

abovementioned facilities are severe and long-term, influencing the lives of resi-

dents of the region. If any damage was done to the Chornobyl Nuclear Power Plant
or the Zaporizhzhia Nuclear Power Plant in March 2022, its effects would have been
felt until now and in the future. This applies especially to radiation.

Due to the limited length of the article, it is not possible to analyse every instance
of damage caused by the Russian military aggression to the environment in Ukraine
and establish if the criteria for potential ecocide are met. By the end of 2022, the
Office of the Prosecutor General conducted procedural management in more than
190 criminal proceedings regarding crimes against the environment. One of the
most significant pre-trial criminal investigations concerns violation of the laws and
customs of war and potential ecocide caused by the detonation by the Russian army
of the dam on Kakhovska HPP in the Kherson region, which, as the evidence has
confirmed, will have long-term environmental and health impacts on the residents
in the region.”

Kakhovska HPP Dam is currently controlled by the Russian army, which has
full access to the internal underground gallery of the power plant. Having full ac-
cess to all the facilities on the dam, the Russian army deliberately and intentionally
provoked an explosion on 8 June 2023, which released a rising wall of water. It
reached a peak of 5.6 m in Kherson on June 8 and swept through the river valley
below the hydroelectric power station to the Black Sea over a distance of more than
200 km. Water supplies were cut off for extensive agricultural areas, several large
cities and towns, and major power stations, including the Zaporizhzhya nuclear
power plant.”® More than 80 towns and villages downstream from the dam were
flooded on the right bank of the river (52 people died as a result). The ecocide
caused by the Russians’ detonation of the Kakhovska HPP dam has many dimen-
sions. Severe and long-term damage to the environment caused by the destruction
of the Kakhovska dam implies:

1) theloss of irrigation water for households and farms and the drying of the land-
scape (according to the Ministry of Agriculture of Ukraine, the destruction of
the dam will leave 584,000 hectares of land without irrigation, turning them into
a “desert”);

25 G. Leclerc, Russia’s War on Ukraine: High Environmental Toll, European Parliamentary Research Ser-
vice, PE 751.427 - July 2023, p. 1.

26 V. Vyshnevsky, S. Shevchuk, V. Komorin, Y. Oleynik, P. Gleick, The Destruction of the Kakhovka dam
and Its Consequences, Water International 2023, vol. 48, no. 5, pp. 633-634.
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2) theloss of water supply and drainage services in cities and other settlements (the
reservoir provided drinking water to more than 700,000 residents of southern
Ukraine);

3) health problems due to cholera and other diseases related to environmental pol-
lution that may develop over time.

However, above all, this is a massive loss of habitats in the ecosystem (at least 43 spe-
cies of fish lived in the reservoir, 20 of which were of industrial importance) and
long-term degradation of ecosystems and reduction in the number of aquatic spe-
cies and biodiversity. The condition of the benthos, which is of crucial importance
not only for the river food chain but also for achieving the desired “good” ecology
ical status of all water bodies in the Kakhovsky Reservoir and downstream (which
Ukraine must achieve under the transposed EU Water Framework Directive) has
been catastrophically disturbed.”” Fish spawning, birds nesting, feeding and resting
places of large flocks of migratory waterfowl have been irreversibly damaged. Sev-
eral very important habitats at the mouth of the Dnipro River, which are protected
under the Ramsar Convention on Wetlands of International Importance, including
the Black Sea Biosphere Reserve (UNESCO Biosphere Reserve), have been serious-
ly degraded and highly polluted.

The water from the reservoir carried with it agricultural fertilisers and pesti-
cides from the fields. This will further prolong the period of unfavorable ecological
conditions for the flora and fauna of the Black Sea coast, in particular for migratory
species of fish and birds that depend on the Dnipro River marshes as places of rest
and feeding. An additional potential problem is that the water has washed, mixed,
and carried downstream radionuclides from the Chernobyl accident that have
been buried in the bottom sediment layers of the Kakhovsky Reservoir for the past
37 years. They are now redeposited in estuarine marshes and pose a threat by accu-
mulating in food chains.” The above-mentioned damage to the environment is not
only severe, long-term, and widespread but also irreversible.

Signs of committing ecocide can be also established regarding the Biosphere
Reserve of the National Academy of Agrarian Sciences of Ukraine “Askania-Nova,’
which was created by Friedrich Falz-Fein in 1898 and later was the first to receive
the legal status of a reserve in 1919. The reserve was awarded a UNESCO certifi-
cate in 1985. This is the largest area of virgin steppes that has never been plowed

27 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing
a framework for Community action in the field of water policy, OJ L 327, 22.12.2000, pp. 1-73.

28 €. Craxi, A. Jlemupienko, Exoyud: kamacmpodiuni Hacnioku pytinysauus dambu Kaxoscvkozo
sodocxosuuia, Ananituka Cycminbcrso 2023, https://voxukraine.org/ekotsyd-katastrofichni-naslid-
ky-rujnuvannya-damby-kahovskogo-vodoshovyshha [access: 12.10.2023].
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in Ukraine. Since October 2022, when the Russian occupation armed forces were
deployed in the area of the “Askania-Nova,” stressful conditions have been created
for the animals living in the reserve due to overflights of aviation, which causes
panic in wild animals and may even lead to their death. More than 1,500 ungulates
living here are the descendants of animals brought to the Black Sea steppes during
the time of Friedrich Falz-Fein. These are acclimatised animals that are adapted
to the climate and landscapes of the Ukrainian steppes. Due to the wanton and
deliberate acts of the Russian soldiers in 2022, three fires broke out on the territory
of “Askania-Nova” on a total area of almost 1.4 thousand hectares. What is more,
many trenches were dug on the territory of the Reserve. As reported by the Minis-
try of Environmental Protection, “Askania-Nova” will continue to suffer from fires.
The Russian occupiers set up their training ground on the territory of the reserve.
Part of the reserve was mined and dug up.”

In total, more than 800,000 hectares of legally protected areas of Ukraine are
under Russian occupation. The damage to biodiversity is difficult to estimate, how-
ever, its consequences will be seen in the near future and will not be possible to
reverse until full control over the area is restored.

Another crime against the environment that may constitute ecocide was com-
mitted on the territory of “Kinburn Split,”*® which belongs to the Black Sea Bio-
sphere Reserve. The Russian aggression and military activities intentionally caused
long-term damage to the flora and fauna in that region. The damage was caused
by the movement of wheeled transport, and most of all by the fires in the forests
breaking out as a result of the shelling of the occupiers and other armed activities.!
The Kinburn Spit has a unique biodiversity, with dozens of species listed in the
Ukrainian Red Book, and subject to protection. For example, there is a rare species
of red-book ant Tapinoma kinburni (Tapinoma kinburni),”* the area is covered with
a unique rare steppe species of plants listed in the Red Book of the International
Union for Conservation of Nature and the Red Book of Ukraine.”

29 BiocdepHnit 3anoBigHuK “Ackania-Hoa” saxorennit okymantamu — Ukraine War Environmental
Consequences Work Group, https://uwecworkgroup.info/uk/askania-nova-biosphere-reserve-cap-
tured-by-invaders/ [access: 13.10.2023].

30 In Ukrainian: Kin6ypHcbka Koca.

31 KinbypHcpknit miBocTpis, https://suspilne.media/260281-kinburnskij-pivostriv-sob-vidnoviti-spaleni-za-
cotiri-misaci-lisi-potribni-desatilitta-direktor-parku/ [access: 14.10.2023].

32 Yeppona kHura Ykpainm. 2010-2023, https://redbook-ua.org/item/tapinoma-kinburni-karawajew/
[access: 13.10.2023].

33 C.B. Tara$uk, G.V. Kolomiéc, O.M. Derka¢, A.I. Mov¢ai, LL Mojsiénko, M.M. Parafilo, O.C. Abdu-
loyéva, Kinburn: Perspektivi zbalansovanogo rozvitku, Kiiv 2008, p. 50.
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The most terrible and severe in terms of the consequences for the environment
and residents of the area could be any potential direct damage to a nuclear plant.
One of the greatest threats to Ukraine’s environmental security is related to the
radioactive facilities located in the area of military activities or territory tempo-
rarily occupied by the aggressor state and its troops. Indications of radiation safety
violations during the Russian aggression are associated with the Chernobyl Nuclear
Power Plant and the Zaporizhzhia NPP. On 24 February 2022, the Chernobyl NPP
was occupied and Russian troops turned this facility into a war arena. The Cher-
nobyl zone is the storage of spent nuclear fuel. The Russian occupiers destroyed the
laboratory in the “Ecocenter” and also broke into the storage of ionising radiation
sources, which stored sample radioactive solutions and calibration sources. The
Russian army stole and damaged 133 sources of ionising radiation with an activity
of approximately 7 million Becquerels, which is comparable to 700 kg of radioactive
waste with the presence of beta and gamma radiation. More than 95% of the territo-
ry of the exclusion zone of the Chernobyl NPP can be mined by the Russian army,
which poses a threat to animals and people, who may step on a mine or are under
the influence of the spread radiation.*

Zaporizhzhya NPP is another example of deliberate actions of the Russian army,
that threatens the lives of Ukrainian people and pose a severe threat to the environ-
ment. As of October 2023, Zaporizhzhya NPP has remained under the control of
the occupiers from 4 March 2022. Before it was shelled with artillery, the building
of the reactor department of the power unit and the site of spent nuclear fuel were
damaged. The international community warned about the threat of the “second
Chornobyl,” while the President of Ukraine Volodymyr Zelenskyy denounced the
actions of the Russians as “nuclear terrorism.” The Russian troops placed equipment
with explosives next to four power units of the nuclear power plant (the Zapor-
izhzhya NPP is the largest and most powerful nuclear power plant in Europe).”
There was evidence that proved cases of non-compliance with safety regulations by
the occupiers, as spare parts and other consumables were practically absent at the
station, individual cooling pools were being drained, etc.”® At the same time, any
accident at the Zaporizhzhya NPP could lead to the greatest nuclear disaster in the
recent history.

34 Jlonao 95% YAEC moxce 6ymu 3aminosaro — Kpamapenxo, https://suspilne.media/461144-ponad-
95-caes-moze-buti-zaminovano-kramarenko/ [access: 12.10.2023].

35 P. Pereira, E Basi¢, I. Bogunovic, D. Barcelo, Russian-Ukrainian War Impacts the Total Environment,
Science of the Total Environment 2022, vol. 837, pp. 155-865.

36 Pocisnu saminysanu S3AEC. fxi moxcymv 6ymu nacnioku asapii ma wio xaxe 671a0a, https://suspilne.me-
dia/515545-rosiani-zaminuvali-zaes-aki-mozut-buti-naslidki-avarii-ta-so-kaze-vlada/ [access: 15.10.2023].
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It is important to mention that the abovementioned facilities were destroyed or
partially destroyed and the consequences of this prove that those acts committed by
Russian army may constitute a crime of ecocide. Nevertheless, there are numerous
objects that have been partially destroyed and mined by the Russian troops. These
acts should be regarded as threats to the natural environment and residents of the
areas concerned. The “Crimean Titan” is the largest manufacturer of titanium di-
oxide pigment in Eastern Europe. The city of Armyansk, where Titan is located,
lies in the red risk zone. Due to the destruction of the Kakhovskaya HPP and as
a result of the lack of water in the North Crimean Canal, production processes at
the “Crimean Titan” facility have been disrupted to a critical level. The Russians
have brought explosives to the chemical factory and are mining it along with the
surrounding area. The Secretary of the National Security and Defense Council of
Ukraine O. Danilov stated that the “Crimean Titan” and the Zaporizhzhya NPP are
the main facilities which the Russians may attack with the aim of causing severe
damage in the area. Almost 200 tons of technological ammonia are used in the
“Crimean Titan” for refrigerating equipment. In case of an explosion at that facility,
depending on the direction of the wind, the ammonia cloud , may contaminate the
surrounding areas. Thus, not only the Crimean Peninsula but also the neighbouring
southern regions of the Kherson Oblast will be under threat and may suffer severe
and long-term damage to their environment. This would mean a man-made ca-
tastrophe, with severe consequences.”” According to Arthur H. Westing, a pioneer
in the field of research on the relationship between war and the environment, the
consequences of targeted military destruction and modification of ecosystems on
agricultural lands are more noticeable, especially in those regions where a signifi-
cant number of the population is involved in agriculture and depends on its devel-
opment.*® Ukraine has a high level of agricultural land use (60% compared to the
level of 20-30% in the EU countries), which further intensifies the effects of Russia’s
ecocide on the lands and landscapes of Ukraine.”

37 Russia is preparing a “man-made catastrophe” at the Titan chemical plant in annexed Crimea, Kyiv’s
military intelligence agency, https://www.newsweek.com/russia-man-made-catastrophe-crimea-ti-
tan-chemical-plant-1805977 [access: 12.10.2023].

38 A. Westing, Arms Control and the Environment: Proscription of Ecocide, Bulletin of the Atomic Scien-
tists 1974, vol. 30, no. 1, pp. 24-27.

3% M. Solokha, P. Pereira, L. Symochko, N. Vynokurova, O. Demyanyuk, K. Sementsova, M. Inacio,
D. Barcelo, Russian-Ukrainian War Impacts on the Environment. Evidence from the Field on Soil Prop-
erties and Remote Sensing, Science of The Total Environment 2023, vol. 902, pp. 166-122.
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In Ukraine, agriculture plays a significant role in economic well-being and food
security.** However, due to the Russian aggression, the crops were uprooted, and
many agricultural lands are in the war zone or are targeted with mines and intense
shelling by the Russian army. According to Arthur H. Westing, such actions meet
the criteria of ecocide, when the object of destruction is the environment itself. This
situation is combined with the Russian naval blockade, which disrupts the export of
Ukrainian grain, as well as the theft of grain stocks from warehouses and vegetable
crops located on the temporarily occupied territories of Ukraine,* destruction of
granaries, and massive destruction of granaries in Ukrainian ports.

It is worth emphasising that there is an obvious relation between ecocide and
genocide, where the latter is defined as an “intent to destroy, in whole or in part,
a national, ethnic, racial or religious group” by inter alia deliberately “inflicting on
the group conditions of life calculated to bring about its physical destruction in
whole or in part”*

Conclusion

Based on the analysis conducted above, it can be concluded that the Russians are
responsible not only for committing most serious international crimes specified in
the Rome Statute, but also for committing crimes against the natural environment
in Ukraine, which, at least in cases analysed in this article, meet the criteria of and
therefore may constitute the crime of ecocide as defined by the Independent Expert
Panel in the proposed “art. 8 ter” However, in order to effectively prosecute indi-
viduals for committing crimes of ecocide in Ukraine at the international level, the
definition of ecocide requires a formal approval and has to be incorporated into the
Rome Statute, which unfortunately may take time and may depend on the “politi-
cal” consensus.

40 See more: PR. Chowdhury, H. Medhi, K.G. Bhattacharyya, Ch.M. Hussain, Severe Deterioration in
Food-Energy-Ecosystem nexus Due to Ongoing Russia-Ukraine War: A Critical Review, Science of the
Total Environment 2023, vol. 902.

41 T. Gardashuk, Is Russian Aggression in Ukraine Ecocide?, Envigogika 2022, vol. 17, no. 1; D. Rawtani,
G. Gupta, N. Khatri, PK. Rao, C.M. Hussain, Environmental Damages Due to War in Ukraine: A Per-
spective, Science of the Total Environment 2022, vol. 850, pp. 157-932.

42 Convention on the Prevention and Punishment of the Crime of Genocide, adopted on 9 December
1948, 78 U.N.T.S. 277.
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As was demonstrated in this article, the Russian aggression in Ukraine bears
clear signs of ecocide. According to the definition proposed by the Independent
Expert Panel in 2021, the term ecocide means unlawful or wanton acts committed
with the knowledge that there is a substantial likelihood of severe and either wide-
spread or long-term damage to the environment being caused by those acts. It has
to be emphasised that the cases of potential ecocide committed by Russian troops
in Ukraine, that were analysed in this article, were unlawful, and therefore consti-
tuted violations of both Ukrainian and international law, especially humanitarian
law. All facilities that were targeted by the Russian armed forces were not military
facilities or facilities used for military purposes. Finally, it must be remembered that
the Russian army is the army of the state which, according to the international law,
is an aggressor state. What is more, incidents analysed in this article were wanton
and committed with the knowledge that there is a substantial likelihood of severe
and long-term damage to the environment. If the Russian occupiers effectively con-
trolled Kakhovska NPP Dam and detonated explosives on the Dam, it is not pos-
sible to argue that they were not aware of the severe and long-term damage to the
environment caused by their actions. Other examples of potential cases of ecocide
were also committed deliberately in similar circumstances, with the full awareness
of severe and either widespread or long-term damage to the environment.
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Summary: The question about criminal liability for waging this cruel war has been actualized since the be-
ginning of the Russian-Ukrainian war in 2014, and especially since the large-scale Russian invasion of Ukraine
in 2022. It is commonly recognized that such acts are crimes according to international criminal law and that
liability must come under international judiciary bodies. By the same token, Ukrainian national legislation also
provides for liability for those acts. At the same time, there are attempts to prove the fact that Putin and other
senior officials are not liable under Ukrainian criminal law since allegedly they have functional immunity and
ordinary perpetrators of the aggression are not personally liable under Ukrainian law due to the so-called func-
tional immunity.

The publication aims to prove the wrongfulness of the statement that the abovementioned immunity status
prevents criminal prosecution in Ukraine, as in the state against which the aggression was committed. The argu-
ments of “immunity theory” supporters are analyzed and counter-arguments are presented that such immunity
is not valid in Ukraine and does not prevent prosecution under Ukrainian law.

It is concluded that, regarding the aggressive war in Ukraine, the functional immunity of senior officials of the
Russian Federation does not have any moral, social or legal grounds and the individuals who allegedly have such
immunities are criminally liable not only under international criminal law but also Ukrainian law as well.

Key words: criminal liability, immunity, head of state, aggression

Streszczenie: Kwestia odpowiedzialnosci karnej za prowadzenie trwajgcego, okrutnego konfliktu jest aktualna od
poczatku wojny rosyjsko-ukrainskiej rozpoczetej w 2014 r,, a zwtaszcza od 2022 r., czyli od inwazji na Ukraine na
petng skale. Zgodnie z miedzynarodowym prawem karnym takie czyny stanowig zbrodnie prawa miedzynarodo-
wego i podlegaja jurysdykcji miedzynarodowych organéw sadowych. Ukrairiskie ustawodawstwo krajowe réwniez
przewiduje odpowiedzialnos¢ karng za rzeczone czyny. Jednocze$nie podejmowane sa proby udowodnienia, ze
Putin i inni wysocy urzednicy nie podlegaja orzecznictwu saddw ukrairiskich na mocy ukrairiskiego prawa karnego,
poniewaz rzekomo posiadajg immunitet funkcjonalny, a zwykli uczestnicy agresji zbrojnej réwniez nie ponosza
osobistej odpowiedzialnosci na mocy prawa ukrainiskiego z powodu posiadania immunitetu funkcjonalnego.

Celem publikacji jest udowodnienie niestusznosci twierdzenia, ze wyzej wymienione immunitety uniemozli-
wiaja pociaggniecie takich oséb do odpowiedzialnosci karnej przez sady w Ukrainie, czyli panstwie, przeciwko
ktéremu rozpoczeto agresje zbrojna. Przeanalizowano zaréwno argumenty zwolennikéw , teorii immunitetu’, jak
i przedstawiono argumenty przemawiajace za tym, ze wskazane kategorie 0séb nie posiadaja immunitetu na
terytorium Ukrainy, a zatem mozliwe jest ich Sciganie na mocy prawa ukrainskiego.

The article is based on a presentation given at a conference at the European Parliament: “The crime of
genocide in international law and in the work of the European Parliament,” as part of the ECR project,
on 7.06.2023.
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Stwierdzono, ze w odniesieniu do agresji zbrojnej przeciwko Ukrainie immunitet funkcjonalny wyzszych
urzednikéw Federacji Rosyjskiej nie ma zadnych podstaw moralnych, spotecznych i prawnych, a wymienione
osoby, ktére rzekomo posiadaja takiimmunitet, ponosza odpowiedzialno$¢ karna nie tylko na mocy miedzynaro-
dowego prawa karnego, lecz takze prawa ukrainskiego.

Stowa kluczowe: odpowiedzialno$¢ karna, immunitet, glowa panstwa, agresja

Pesiome: Bonpoc 06 yronoBHoI OTBETCTBEHHOCTY 3a BeAieHV e HenpeKpaLlalolerocs XecToKoro KOHGAMKTa
aKTyaJleH C Hauana POCCUINCKO-YKPaMHCKOM BOVHbI, HauyaBLueica B 2014 rogy, 1 0coO6eHHO nocie noaHoMac-
WwTabHOro BTopXeHWA B YKpauHy B 2022 rogy. CornacHo MexayHapogHOMy YrofoBHOMY NpaBy, Takve AeicTBUA
ABNAIOTCA NPeCTYNneHNAMI Mo MeXAyHapOAHOMY NpaBy 1 NOANAAAIOT NOA IOPUCANKLVIO MeXAYHaPOAHbIX Cy-
ne6HbIX opraHoB. BHyTpeHHee 3akoHOAATENbCTBO YKPauHbl Takxe NpeaycMaTprBaeT YroNoBHY OTBETCTBEH-
HOCTb 3a yKa3aHHble AeAHnA. B To e BpeMA npeAnprHIMAatoTca NMOmMbITKU JoKa3aTb, YTo [yTuH 1 gpyrue Bbic-
LLe JOSKHOCTHbIE NMLIa He NMoAMajatoT NOf PUCANKLNIO YKPaUHCKVX CYA0B B CUY YKPaVHCKOrO YrolOBHOTO
3aKOHOaTeNbCTBa, NOCKOMbKY AKOObI 06M1afatoT GyHKLVIOHANbHBIM UMMYHUTETOM, a PALOBbIE YYaCTHVKM BOO-
PY’KEHHOI arpeccui TakxKe He HeCyT NepCoHasnbHO OTBETCTBEHHOCTU B CUITY YKPaUHCKOTO 3aKOHOAATENbCTBA,
nocKosbKy 06n1afatloT GyHKLVOHaNbHbIM UMMYHUTETOM.

Llenb ctaTby — OKa3aTb OWMOGOYHOCTb YTBEPKAEHUA O TOM, YTO BbILEYKa3aHHbIe MMMYHUTETbI He MO3BO-
NAT NPUB/EKaTb TakvX ML, K YrOJIOBHOM OTBETCTBEHHOCTY B Cyflax YKpauHbl — roCyfapcTBa, MPOTUB KOTOPOro
6blinla coBepLUEeHa BOOPYKeHHasA arpeccua. bbinv npoaHanusnpoBaHbl apryMeHTbl CTOPOHHVKOB «TE0PUM MMY-
HUTeTa» 1 NpUBEAEHbl apryMeHTbI B MOfIb3y TOTO, UTO yKa3aHHble KaTeropum nuL, He 06n1afaloT MMMYHMUTETOM Ha
TeppuTopuUK YKparHbl, a 3HaUNT, UX MOXKHO MpYBJIeYb K OTBETCTBEHHOCTU B CVITY 3aKOHO[ATebCTBa YKpayHbl.

CpaenaH BbIBOA O TOM, YTO MPVIMEHNTENIbHO K BOOPYXXEHHOI arpeccum NpoTns YKpauHbl GpyHKLMOHamNbHbIN
VUMMYHWTET BbICLIMX AOMMKHOCTHBIX L, Poccuinckoin Defiepauiui He MeeT MOpasbHbIX, OOLLECTBEHHbIX 1 Npa-
BOBbIX OCHOBaHMI, @ Ha3BaHHbIE 1L, AKOObI 0bnafjatoLLye TaKUM UMMYHUTETOM, HECYT YTOJIOBHYIO OTBETCTBEH-
HOCTb He TOJIbKO B CUIY MEX[lyHapOAHOTO YrofIOBHOIO NpaBa, HO 1 MO YKPanHCKOMY 3aKOHO[aTeNbCTBY.
KnioueBble cnoBa: yronosHas OTBETCTBEHHOCTb, IMMYHUTET, F1aBa rocyapcTsa, arpeccus

Pestome: [UTaHHA KpUMiHaNbHOI BiANOBIAANbHOCTI 3a PO3B'A3aHHA Ta BefJleHHA arpecuBHOI BillHN aKkTyasibHe
Bifi MoyaTKy pociicbKo-yKpaiHCbKOT BiriHM y 2014 poui, a, 0cobnBo, Big 2022 poLyi, Konu Bigbynoca noBHOMacLL-
TabHe BTOPrHeHHsA B YKpaiHy. BignosigHo fo MiXHapoaHOro KprMiHanbHOro NpaBa TaKi AiAHHA € MiXXHapOAHU-
MU 37104MHaMK Ta NiANAralTb PPUCANKLIT MiXXHAPOAHUX CYOBUX OpraHiB. YKpaiHCbKe 3aKOHOAABCTBO Takox
nepepbayaE KprMiHanbHy BiAMOBIAaNbHICTb 3a BKasaHi AisHHA. BogHouac € cnpobu posecty, Wwo MyTiH Ta iHwi
BULL KepiBHUKM pOCilicbkoi depepaLlii He MignAralTb KPUMiHaNbHIM BiANOBIAANBHOCTI 33 YKPAIHCLKM KpyMi-
HaNbHUM NPaBOM, OCKiNbKIM HIOU-TO HagineHi GyHKLiOHaNbHM iMyHITETOM.

MerToto uji€i ny6nikauii € LOBeAEHHA MOMUIKOBOCTI Te3U NPO Te, WO BKa3aHWI iMyHITET NepeLLKoKae npu-
TATHEHHIO A0 KPUMiIHaNbHOI BiANOBifanbHOCTI B YKpaiHi AK Aep»aBi, MpOTN AKOI BUMHEHA arpecis.

Po3rnaHyTi foBOAM NPUXWIBHUKIB «Teopil iIMyHITETY» Ta HaBeAeHi apryMeHTV LWOoAO TOro, WO BiH He fie
B YKpaiHi WoJo BULLYX KePIBHUKIB AepaBur-arpecopa Ta He NepeLLKoAKae MPUTATHEHHIO iX A0 BiANoBiAanbHO-
CTi 32 YKPaiHCbKUM KpUMIHaNbHUM NPaBoM.

3po6neHmii BUCHOBOK, O LOAO arpecyBHOI BiliHW B YKpaiHi GyHKLiOHANbHMI iMyHITET BULLMX KePIBHVIKIB
pocincbKoi defepallii He Ma€ MOpanbHIIX, COLiaNbHIIX Ta PUANYHUX NiACTaB, a BKasaHi 0cobu NignAraoTb Kpu-
MiHanbHi BiANOBIAANbHOCTI HE NMLLE 3@ MiXKHAaPOAHUM KPUMiHaNbHUM NPaBOM, ane 11 3a NpaBoMm YKpaiHu.
KniouoBi cnoBa: KpyimiHanbHa BifNoBIfaNbHICTb, IMYHITET, KePiBHUK AepaBu, arpecia

Introduction

The question about the liability of people who waged this aggressive war and took
part in it has been raised since the beginning of the Russian-Ukrainian war in 2014.
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Unfortunately, it was not discussed extensively enough in Ukrainian literature —

almost all Ukrainian scholars believed that it would not be resolved in the near

future, and even if it was, liability would arise under international criminal law and
before international justice bodies. Foreign scholars did not emphasize this prob-
lem either.

Since the beginning of the full-scale war on 24 February 2022, the issue of li-
ability of Russian war criminals has been actualized and has become a practical
issue. In this case, there are several approaches to solving it. Among them, two are
the most common. The proponents of the first argue that organizers and leaders of
military aggression against Ukraine are immune from criminal liability and are not
subject to criminal prosecution under Ukrainian criminal law and before Ukraini-
an criminal justice bodies. The proponents of the second approach argue that these
immunities do not limit the usage of national criminal law even if it exists in inter-
national criminal law, so leaders of aggression against Ukraine are criminally liable
under Ukrainian criminal law and before Ukrainian courts for crimes committed
against Ukraine. In accordance with the principle of universal jurisdiction, those
people can be liable under the law of any state which practices the rule of law and
principle of justice.

This publication is aimed at analyzing the positions described above and proving
that bringing Putin and other senior leaders of the Russian Federation to criminal
liability under Ukrainian legislation and by Ukrainian criminal justice authorities
is not only possible but also a priority because:

- international judicial bodies will not be physically able to look into the cases of
thousands of Russian war criminals. Therefore, the main burden of investigating
and prosecuting crimes committed in the course of Russia’s aggression against
Ukraine will fall on the Ukrainian judicial authorities;

- the actions of Putin and other senior leaders of the Russian Federation are cri-
mes under both international and national criminal law. However, some acts
are considered to be crimes under the criminal law of Ukraine, but not under
international criminal law (in particular, the International Criminal Court does
not currently exercise jurisdiction' over the crime of aggression in accordance
with Part 2 of Article 5 of its Statute, but it is punishable under Article 437 of
the Criminal Code of Ukraine - hereinafter: CC of Ukraine?). At the same time,

I The Rome Statute of the International Criminal Court, https://www.icc-cpi.int/sites/default/files/RS-
Eng.pdf [access: 16.11.2023].
2 The Criminal Code of Ukraine, https://zakon.rada.gov.ua/laws/show/2341-14#n2405 [access: 16.11.2023].
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there are no acts that constitute crimes under international criminal law and are

not seen as such by Ukrainian criminal law;

- international and national criminal law are not competitors, but partners in
prosecuting Russian war criminals. Under the principle of complementarity,
international criminal law is applied when a state is unwilling or unable to use
national criminal law — Article 17 (a) of the Statute of the International Criminal
Court provides that a case is accepted by the Court when a state is unwilling or
unable to properly conduct an investigation or prosecution. Accordingly, when
the state seeks to prosecute the perpetrators of offences against its interests and
is able to do so, international jurisdictional bodies do not intervene in the case,
but leave it to the jurisdiction of national authorities;

- criminal liability of senior Russian leaders for aggression against Ukraine may
occur either in the event of their detention or in in absentia proceedings. Under
Ukrainian law, in absentia proceedings can be conducted® but the Statute of the
International Criminal Court does not provide for this;*

- domestic legislation does not provide grounds for a state to fail to fulfil its ob-
ligations under international law. At the same time, international criminal law
may not restrict the application of national criminal law to a greater extent than
is directly provided for in international agreements that Ukraine or another sta-
te has ratified or acceded to. After all, the absence of relevant provisions in an
international agreement or its non-ratification means the absence of relevant
international legal obligations.

This publication is not intended to analyze the criminal liability immunity of
state representatives and officials from the perspective of international criminal law,
including issues related to the number of persons who may benefit from such im-
munity, the grounds for overcoming it, etc. The research aim is limited to finding
out whether such immunity, based on international legal provisions, can pose an
obstacle to the prosecution of senior leaders of a foreign state under the national
criminal law of another state that has been the object of aggression. Specifically, the
article deals with the situation in Ukraine. The article puts forward the hypothesis
that the international legal immunity of Russian state representatives does not ex-
tend to the scope of application of Ukrainian criminal law, and, accordingly, that

3 Articles 297-1 to 297-5 of the Criminal Procedure Code of Ukraine, https://zakon.rada.gov.ua/laws/
show/4651-17#n5118 [access: 16.11.2023].

4 Part 1 of Article 63 of the Rome Statute of the International Criminal Court: “Trial in the Presence of
the Accused” of the Statute of the International Criminal Court expressly states that the accused must
be present at the trial.
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they may be held criminally liable for aggression against Ukraine under the crimi-
nal law of this state.

The research methods are determined by the purpose stated above. The arti-
cle provides a dogmatic analysis of the national legislation of Ukraine, including
the relevant constitutional provisions, acts determining the scope of internation-
al agreements of Ukraine and the Ukrainian criminal law. Using the comparative
method, the article assesses which sources of international law are applicable in
Ukraine. The arguments put forward by the opponents of the position argued in
this article were also systematically examined. At the same time, the author does
not refer to or analyze the publications of experts in the field of international crim-
inal law on the immunity of state representatives. Among them, there are such au-
thors as Watts (1994), N. Kofele-Kale (1995), A. Cassese (2002), N. Fox (2002),
R. van Alebeek (2008) and R. O’Keefe (2015). With all respect to the authors and
their positions, it needs to be stated that their publications were primarily published
at a time when the issue of criminal liability of Putin as the head of the Russian
state, the head of the Russian government and the Minister of Foreign Affairs of
this state was not acute and that these works do not directly address the issue of
liability before the national court of a state that has become a victim of aggression.
They are mainly devoted to clearly identifying the range of persons covered by such
immunity and the grounds and procedure for overcoming it in international law.
This also applies to the most recent paper published in 2023,° which also covers
the issue of immunity of senior Russian officials before the International Crimi-
nal Court or a potential special tribunal. Moreover, these publications consider the
immunity of senior officials as an element of normal international relations and
a means of ensuring good neighbourliness, which is the exact opposite of current
Russian-Ukrainian relations. Therefore, well-known publications referred to above
cannot be used to solve the problem at stake.

The methodology used to prepare this article includes an assessment of Ukraine’s
law enforcement practices and demonstrates that it is unacceptable to rely on pre-
cedents of criminal prosecution of state representatives in other national and inter-
national cases which differ from the current situation in Ukraine with Russian ag-
gression due to specific factual circumstances and legal grounds. At the same time,
given the peculiarity of the conditions of the Russian-Ukrainian war that began in
2014 and their significant difference from the conditions in which other wars were

5 R.van Alebeek, L. van den Herik, C. Ryngaer, Prosecuting Russian Officials for the Crime of Aggression:
What About Immunities?, European Convention on Human Rights Law Review 2023, no. 4, https://
brill.com/view/journals/eclr/4/2/article-p115_002.xml [access: 16.11.2023].
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waged and whose organizers were brought to justice, the author considers it inap-
propriate to use the historical method. Sociological methods were also not used.
The author considers it inappropriate at this stage to conduct a survey to identify
supporters and opponents of a particular solution, given the lack of clear legislative
regulation, established practice and insufficient awareness of the arguments among
possible respondents, as well as the acute emotional charge that the issue carries
for respondents from Ukraine. Such a survey is possible in the future, in particular,
after the end of the war, when emotional tension subsides and the level of awareness
increases among respondents.

The main material

As already noted, in Ukraine it is commonly believed that the current leaders of the
Russian Federation are not subject to criminal liability under the criminal law of
Ukraine due to the existence of immunity from criminal liability granted under the
provisions of international law.

It is noteworthy that the position is expressed not in publications, but in
oral speeches and discussions. In particular, in his speech to the students of the
OSCE-organized school for young criminal law teachers in 2016, Mykola Hna-
tovskyi (an associate professor at the Shevchenko National University of Kyiv at
that point, and now a judge of the European Court of Human Rights), expressed
a view opposed to the present author’s opinion that Putin’s actions regarding the
annexation of Crimea should be assessed as crimes under Articles 437 and 438 of
the Criminal Code of Ukraine. He referred to the fact that there is a custom in in-
ternational criminal law not to prosecute a sitting head of state.

The position of Ukrainian law enforcement authorities as to their practice on
the issue of liability of senior Russian officials has not been formulated - no relevant
criminal proceedings have been opened so far. In the legally homogeneous issue
of the liability of Russian military personnel, this practice is at least controversial.
Since the beginning of Russia’s full-scale aggression on 24 February 2022, and until
mid-March 2022, more than 9 000 proceedings have been opened against Russian
servicemen and on their commission of acts under the Criminal Code of Ukraine
under articles on murder, illegal crossing of the state border of Ukraine with the use
of weapons, smuggling, etc. However, on 17 March 2022, the Office of the Prosecu-
tor General of Ukraine sent an act entitled “Letter of guidance on the application of
the provisions of international humanitarian law on the treatment of prisoners
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of war and the specifics of qualification of their actions under the Criminal Code of
Ukraine” to the regional prosecutors of Ukraine, which contained an instruction
to close all such proceedings on the obviously far-fetched ground that the actions
of such persons did not constitute a crime.® Although such an instruction is clearly
illegal and groundless, it is being implemented - previously initiated criminal pro-
ceedings have been closed and no new ones have been started. As a result, case law
simply cannot be formed, as the relevant materials are not submitted to the court
for consideration on the merits.

Thus, opponents of the prosecution of the leaders of Russia’s military aggression
against Ukraine put forward essentially the same argument against criminal prose-
cution under Ukrainian criminal law. In their opinion, there are customs in inter-
national criminal law that do not allow for criminal liability as the current head of
state and other senior leaders of the state have immunity (unless their immunity is
lifted by an international court).

In their opinion, international legal customs prevent the application of the pro-
visions of national criminal law.

There is also an approach (also expressed in oral statements and discussions) ac-
cording to which the custom of granting immunity from criminal liability of senior
leaders of a foreign aggressor state in Ukraine is justified by references to the United
Nations Charter. Indeed, part 2 of Article 105 of the Charter states: “Representatives
of Members of the Organization and its officials shall also enjoy the privileges and
immunities necessary for the independent exercise of their functions in connection
with the activities of the Organization.”” However, it does not follow from this pas-
sage that this immunity is absolute and applies to any activity of persons author-
ized to represent the state, which would make it identical to a medieval indulgence.
After all, the quoted provision directly and unambiguously refers to such immu-
nities as are necessary for the performance of functions related to the activities of
the UN. The activities of the United Nations, as expressly stated in the Preamble
to the UN Charter, Section I of this Charter, which sets out the purposes and princi-
ples of the Organization, are aimed at maintaining peace and international security,
resolving international conflicts, and developing friendly relations among nations.
Part 4 of Article 2 of the said Charter provides for the obligation of the members of

6 Office of the Prosecutor General of Ukraine, Letter of guidance on the application of the provisions
of international humanitarian law on the treatment of prisoners of war and the specifics of qualifying
their actions under the Criminal Code of Ukraine, 17.03.2022, https://drive.google.com/file/d/1Mlp-
72fpiVzdoir2YCWyyYkPL2gimwLP/view [access: 16.11.2023].

7 The Charter of the United Nations, https://www.un.org/en/about-us/un-charter/full-text/ [access:
16.11.2023].
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the Organization to refrain from the threat or use of force in international relations.
The actions of the senior leaders of the Russian Federation, which raise the question
of their criminal liability under Ukrainian criminal law, are undoubtedly not only
unrelated to the performance of UN functions but, on the contrary, directly contra-
dict the goals of the Organization.

Therefore, the reference to the UN Charter, which in the analyzed situation alleged-
ly provides for the immunity of the president of the Russian Federation, the head of
the Russian government, the minister of foreign affairs or other officials of the Rus-
sian Federation, is absolutely unacceptable. In fact, the UN Charter does not establish
such an immunity for preparing for, starting, and waging an aggressive war.

Neither directly nor indirectly does any applicable international treaty provide
for such immunity. At least, the author of this article is not aware of any such treaty
ratified by Ukraine that would provide for the relevant obligations to establish and
maintain the respective immunity of a state representative.

Without relying on international treaties in force and binding on Ukraine, sup-
porters of the concept that the head of the Russian state, the head of the Russian
government and the minister of foreign affairs of the state are not subject to crim-
inal liability under Ukrainian law and before a Ukrainian court put forward pri-
marily formal arguments. They refer to the existence of a legal custom according
to which such persons are immune from criminal liability for acts committed in
connection with their office. They also refer to the positions of foreign scholars who
substantiate the existence and necessity of taking such immunity into account, as
well as to certain examples from foreign law enforcement practice.

This approach does not seem convincing.

First of all, there is no legal custom in Ukraine related to granting criminal lia-
bility immunity to representatives of foreign states for acts committed during their
tenure. Ukrainian law enforcement agencies have simply not considered such cases.

The case of former Georgian President Saakashvili, who was granted asylum and
even acquired Ukrainian citizenship at the same time as his criminal prosecution
in absentia was taking place in Georgia, has some similarities to the matter dis-
cussed. However, the actual circumstances of Saakashvili’s case are fundamentally
different from those of Putin and other senior Russian leaders. After all, Saakashvili
was charged and convicted in Georgia, he was charged with actions committed
while he was President of that country. He did not commit any offences against the
interests of Ukraine or the rights and freedoms of Ukrainian citizens. The Ukrain-
ian criminal justice authorities did not consider the issue of Mr Saakashvilis lia-
bility at all. The law enforcement situation analyzed in this publication concerns
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encroachments against Ukraine and its citizens and the acceptability of assessing
such acts and bringing their perpetrators to justice under Ukrainian law.

The legal customs of other states which have resolved the issues of criminal lia-
bility of state leaders under national law are, of course, interesting and instructive,
and can be taken into account in the aspect of de lege ferenda. However, they are
not a source of law in Ukraine and cannot be taken into account in the course of
law enforcement. This fact does not require proof, as it is as obvious as the existence
of state sovereignty, which includes the functioning of its own, and not a foreign,
legal system.

If one considers the international legal custom of granting immunity from crim-
inal liability to persons who, at the time of committing the incriminated acts, were
acting as representatives or officials of a foreign state, it is also not applicable in
Ukraine.

One of the principles in the legislation of Ukraine, like in legislations of other
countries, is the primacy of international law over national law. This is enshrined
in the Ukrainian Constitution and several legislative acts. However, certain res-
ervations do exist. At least in the Constitution of Ukraine® (part 1, Article 9), the
Criminal Code of Ukraine (part 5, Article 3) and special laws on the effect of inter-
national legal acts,’ it is clearly stated that the following sources of law are binding
upon Ukraine: a) international treaties ratified by Ukraine and b) the case law of
the European Court of Human Rights. No other sources of international criminal
law, such as memoranda, protocols of intent, customs, precedents, etc. are binding.
There is a clear explanation for this: national sovereignty implies that a state waives
its rights or assumes additional responsibilities only within the limits defined when
ratifying relevant international treaties or in other clearly defined cases (such as
the case law of the European Court of Human Rights). Ukraine has not signed any
treaty that would provide for the waiver of criminal prosecution under its national
legislation of the organizers and participants of Russian aggression.

Thus, international legal customs, including the custom of granting immuni-
ty from criminal prosecution, can and should be applied where they have been
established - in international law and international jurisdictional bodies. At the

8 The Constitution of Ukraine, Law of Ukraine of 28.06.1996, no. 254x/96-BP (Revision as of 1.01.2020),
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text [access: 16.11.2023].

9 On International Treaties of Ukraine, Law of Ukraine of 29.06.2004, no. 1906-1V (as of 15.02.2022),
https://zakon.rada.gov.ua/laws/show/1906-15#Text [access: 16.11.2023]; On the Execution of Judg-
ments and Application of the Case Law of the European Court of Human Rights (Article 17), Law
of Ukraine of 23.02.2006, no. 3477-IV (as of 2.12.2012), https://zakon.rada.gov.ua/laws/show/3477-
15#Text [access: 16.11.2023].
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same time, they should not be extended to include the national system. At least for
Ukraine, which has not committed itself to taking such immunity into account.
This legal custom, which is not inherent in the national legal system, is alien to it,
contrary to the requirements of the state legislation, and cannot be implemented
by force of pressure. In particular, by those who believe that “there is no need to
provoke Putin,” that he should be given the opportunity to “save face,” etc. Article 2
of the UN Charter provides that in order to achieve its purposes, the Organization
and its Members shall act in accordance with certain principles, one of which is
formulated in part 7 of the said article and prescribes that the UN shall not interfere
in matters within the domestic jurisdiction of any state. The grounds for criminal
liability, its limits, and the competence of criminal justice authorities are precisely
within the domestic competence of the state and are the subject of its sovereignty.
Sovereignty, in turn, can be limited only with the consent of the state, expressed in
the signing and ratification of international treaties.

From the above, it seems to follow that neither national (those of other states)
nor international legal customs, including those related to granting immunity from
criminal prosecution, should be taken into account as a mandatory source when
deciding on criminal liability under national criminal law. At least in Ukraine,
where the legislation explicitly specifies which international legal instruments are
binding for its legal system.

Another argument of the supporters of the theory of immunity from criminal
liability is to refer to the positions set forth by other authors. There is no shortage of
publications in the literature concerning the theory of immunity of senior state of-
ficials from criminal liability for acts committed during their tenure. Their number
is increasing with every new case related to the relevant situation. However, all of
the publications known to the author on the immunity of state representatives and
officials who have committed offences during and in connection with the use of the
powers vested in them are written from the perspective of international criminal
law and are related to the possibility of liability before international jurisdictional
bodies and based on international legal acts. Therefore, despite the expertise of the
authors of such publications and the weight of their arguments in favour of cer-
tain positions (ultimately, the application or non-application of criminal liability
immunity to specific individuals and in specific cases), the approaches expressed
in the literature are not directly related to the issue covered in this article, which
relates purely to the field of national criminal law. Therefore, the points of view
already expressed in the literature on the solution of the problem of immunities
in international criminal law are deliberately not analyzed here. Similarly, the au-
thor deliberately does not stop on the provisions set out in a special study, which
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is a memorandum of the International Law Commission of the Secretariat of the
United Nations “Immunity of State officials from foreign criminal jurisdiction,”
adopted at the sixtieth session of this body, held on 5-6 May, 6 June and 8 July 2008
in Geneva.'” This voluminous and multifaceted document contains considerations
related to the solution of the analyzed issue in international criminal law and does
not cover provisions related to national law.

Therefore, reference to the positions expressed in publications on the problem of
another branch of law cannot be a convincing argument as to whether the relevant
immunity exists in national criminal law.

Finally, another argument of the supporters of the theory of immunity as an
institution of national criminal law is the provision of examples of its application
in specific cases. All of these cases relate to proceedings that took place in inter-
national jurisdictional bodies or foreign courts. In addition, each case has many
individual characteristics and does not generically coincide with the upcoming case
of Putin and other senior Russian leaders. After all, it involves liability for a crime
against a foreign state and its citizens in a situation where the existence of aggres-
sion was recognized by the UN in the General Assembly resolution “Aggression
against Ukraine” of 2 March 2022, and when the armed attack continued and in-
tensified even after the UN demanded that Russia immediately cease the use of its
force against Ukraine.!” Examples of the application/non-application of criminal
liability immunity to senior state leaders, as well as other sources, contain a lot of
useful information. However, they cannot serve as a source for solving the relevant
problem in Ukraine. Because these are decisions of foreign or international juris-
dictional bodies that do not have the value of precedent in Ukraine in accordance
with the principles of its national legal system. The only exception is, as already
mentioned, the case law of the European Court of Human Rights, which is a source
of law in Ukraine.'? However, first, this Court is not a criminal court, and second, it
has not yet considered cases related to the observance of human rights in terms of
the application/non-application of immunity of state representatives. Therefore, its
practice is not relevant here.

10 Memorandum of the Secretariat of the International Law Commission of the United Nations “Im-
munity of State officials from foreign criminal jurisdiction”, adopted at the sixtieth session of the
body, held on 5-6 May, 6 June and 8 July 2008 in Geneva, A/CN.4/596, https://www.refworld.org/
docid/48abd597d.html [access: 16.11.2023].

11 UN General Assembly, Resolution ES-11/1. Aggression against Ukraine, 2.03.2022, https://digitalli-
brary.un.org/record/39652902n=ru [access: 16.11.2023].

12 On the Execution of Judgments and Application of the Case Law of the European Court of Hu-
man Rights (Article 17), Law of Ukraine of 23.02.2006, no. 3477-1V, https://zakon.rada.gov.ua/laws/
show/3477-15#Text [access: 16.11.2023].
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Therefore, it can be stated that the argument concerning the practice of applying
the provisions on the immunity of state representatives from criminal liability be-
fore a national court does not work in favour of the criticized legal position.

In general, such arguments (the existence of a legal custom of granting immu-
nity to state representatives, support for the relevant position in publications, and
the availability of examples from practice) are subject to criticism and do not seem
convincing.

There are also substantive considerations in favour of recognizing immunity
and granting it to state representatives. They are generally recognized and therefore
do not require reference to sources. Such arguments are reduced to several provi-
sions. The main one is that the granting of the immunity analyzed in this article is
a manifestation of respect for the state and the people who authorized the respective
persons for representation, recognising that both the state and its representatives
are full participants in international relations. The ability to act without regard to
possible criminal liability before an international or foreign court is a prerequisite
for effective representation and mutually beneficial international relations. Another
line of reasoning is based on the fact that in the presence of international conflicts,
someone must represent the state that is a party to such a conflict, and bringing the
head of state, head of government, or minister of foreign affairs to criminal liability
deprives them of their subjectivity.

Of course, such arguments are legitimate. And in certain situations, they pro-
vide grounds for granting the appropriate immunity. Namely, when states maintain
diplomatic relations or are at least ready to negotiate with each other. Therefore, it
would not be surprising if immunity from criminal liability was granted to Russian
leaders by China or Belarus under their national laws.

But the situation with Ukraine is completely different. Ukraine has become
a victim of Russian aggression, and diplomatic relations between the two coun-
tries have been severed. Even at the beginning of Russia’s full-scale aggression,
Ukraine was ready to negotiate with Putin."> Obviously, this also meant a willing-
ness to grant him immunity from prosecution. However, after the discovery of the
bloody crimes committed in Ukraine by the Russian military (with Putin as its
commander-in-chief) and the announcement of the Russian annexation of the oc-
cupied Ukrainian regions of Donetsk, Luhansk, Kherson, and Zaporizhzhia, the
position changed. Ukraine, represented by its President and Foreign Minister, has

13 Negotiations with Putin Are Impossible: How Zelensky’s Position Has Changed, Slovo i Dilo. Analyti-
cal Portal, 4.10.2022, https://www.slovoidilo.ua/2022/10/04/infografika/polityka/perehovory-puti-
nym-nemozhlyvi-yak-zminyuvalasya-pozycziya-zelenskoho [access: 16.11.2023].
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repeatedly stated that negotiations with Putin are impossible. This position was also
enshrined at the regulatory level - the Decree of the President of Ukraine of 30 Sep-
tember 2022 enacted the Decision of the National Security and Defense Council of
Ukraine “On Ukraine’s Actions in Response to the Russian Federation’s Attempt to
Annex the Territories of Our State, in Order to Guarantee the Security of the Euro-
-Atlantic Area, Ukraine and Restore Its Territorial Integrity.” The first paragraph
of the Decision states “the impossibility of holding negotiations with the President
of the Russian Federation Vladimir Putin” It is also worth mentioning that on
17 March 2023, the International Criminal Court issued an arrest warrant for Rus-
sian president Vladimir Putin." This also makes it impossible for him to participate
in negotiations with Ukraine and perform representative functions.

The decision of the Parliamentary Assembly of the Council of Europe of 13 Oc-
tober 2023 to recognize Putin as illegitimate after the end of the current presidential
term in 2024, and Russia as a dictatorship, cannot be ignored either."” This deci-
sion means that even if he can claim immunity from criminal liability for now, the
grounds for this will disappear completely after the specified date.

It should be noted that the position in favour of immunity in the matter at hand
means denial of generally recognized principles of both national and international
criminal law. This is, first of all, the principle that holding an official position by the
perpetrator does not exclude their criminal liability.' Therefore, supporting the ap-
plicability of immunity from criminal liability is not consistent with this provision.

In such circumstances, there is no reason to grant Putin, and other senior Rus-
sian leaders, immunity from criminal liability in Ukraine. After all, in no case is it
about good neighbourly relations, peaceful resolution of conflicts, and other goals
enshrined in the UN Charter regarding relations with Russia under Putins leadership.

Thus, it can be stated that arguments that would explain and justify granting Putin
and other representatives of Russia immunity from criminal liability in Ukraine either
do not exist at all, or they are subject to reasonable criticism, or they may not be valid in
the conditions that currently determine relations between Ukraine and Russia.

Moreover, any immunity, even if it exists, can be overcome. International le-
gal immunity can be overcome by an international jurisdictional body (as the

14 Situation in Ukraine: ICC Judges Issue Arrest Warrants against Vladimir Vladimirovich Putin and Ma-
ria Alekseyevna Lvova-Belova, https://www.icc-cpi.int/news/situation-ukraine-icc-judges-issue-ar-
rest-warrants-against-vladimir-vladimirovich-putin-and [access: 16.11.2023].

15 Resolution of the Parliamentary Assembly of the Council of Europe of 13 October 2023, Examining
the legitimacy and legality of the ad hominem term-limit waiver for the incumbent President of the
Russian Federation, https://pace.coe.int/en/files/33150 [access: 16.11.2023].

16 Rome Statute of the International Criminal Court, Article 27 § 1.
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International Criminal Court has already done with regard to Putin), while na-
tional immunity — by the national criminal justice system. At least, when Putin is
brought before a Ukrainian court, this court will be able to reasonably assess the
relevant claims of immunity from criminal liability in Ukraine.

To criticize the arguments in favour of Putin’s and other Russian leaders’ immu-
nity from criminal prosecution in Ukraine under Ukrainian legislation is a neces-
sary part of this analysis but it is not enough to solve the problem. No less important
is to put forward arguments demonstrating that Putin and other representatives of
the aggressor state are subject to criminal liability in Ukraine. In fact, the justifica-
tion for the absence of special conditions, in particular of immunity, means that
a person should be held criminally liable on general grounds. This also applies to
representatives of a foreign state to whom Article 95 (2) of the UN Charter does not
apply, as was demonstrated above.

In other words, a person who does not enjoy immunity or for whom there are
no other grounds for exemption from criminal liability provided for by criminal
law is liable under national legislation like any other person. The necessary condi-
tion for such liability in Ukraine is the commission of a socially dangerous act that
contains all the essential elements of a criminal offence under the Criminal Code
(Article 2 (1) of the Criminal Code of Ukraine). The question as to which crimes are
present in the actions of Putin and other senior Russian leaders has to be resolved
during the pre-trial investigation and trial with strict observance of all procedur-
al guarantees. This requires evidentiary information obtained in accordance with
the procedure established by the criminal procedure law. Therefore, it is premature
to speak in detail about the qualification of the actions committed by these indi-
viduals. However, the information available in the public domain is the grounds
to talk about incriminating the commission of at least crimes under Article 437,
i.e. “Planning, preparation and waging of an aggressive war,” Article 438 “Violation
of rules of the warfare” and Article 444 “Criminal offences against internationally
protected persons and institutions” of the Criminal Code of Ukraine. Moreover,
these crimes were initially committed in 2014, during the aggression in Crimea and
its occupation (their criminal law assessment under Ukrainian legislation has al-
ready been provided in the literature'’). The commission of these crimes continued
in the period 2014-2022 during the participation of Russian troops in hostilities in
Donbas. New and the most expressive and brazen violations of the laws and cus-
toms of war, as well as the continuation of the aggressive war, have been committed

17 V.O. Navrotskyi, What Did Putin & Co. Do against Ukraine?, Yurydychnyy visnyk of Ukraine 2014,
no. 12 (22-28.03.2014), pp. 6-7.
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since the beginning of the full-scale invasion of Ukraine on 24 February 2022. It
should be noted in passing that the actions of Putin and other senior Russian lead-
ers resulting in aggression against Ukraine are crimes not only under the Criminal
Code of Ukraine. Responsibility for them is also provided for in Article 353 “Plan-
ning, Preparing, Unleashing, or Waging an Aggressive War,” Article 354 “Public
Appeals to Unleash an Aggressive War,” Article 356 “Use of Banned Means and
Methods of Warfare” (in particular: cruel treatment of prisoners of war or civilians,
deportation of civilian populations, plunder of national property in occupied terri-
tories) and Article 360 “Assaults on Persons or Institutions Enjoying International
Protection” of the Criminal Code of the Russian Federation.

In Ukraine, the principle of inevitability of criminal liability is reflected in two
interrelated provisions: a) an act that constitutes a criminal offence must be punish-
able, thus the perpetrator has to be criminally liable; b) the grounds for not impos-
ing the liability provided for by the Criminal Code of Ukraine. At the same time,
the criminal law of Ukraine does not provide for any grounds on which aggression
against Ukraine and grave crimes committed against it and its citizens could be left
unpunished. The Criminal Code of Ukraine does not contain the concept of immu-
nity from criminal liability at all, and the relevant international custom, as shown
above, is not applicable in Ukraine.

The argument that it is impossible to approach the solution of modern problems
with the standards of long past centuries seems relevant to the matter discussed.
This includes the problem of immunity of representatives of a state and its officials
from criminal liability, which is absolutized without proper grounds and is inter-
preted in fact as an indulgence for any act whatsoever. The thesis of the right to
war and unpunished participation in it was formulated in the Middle Ages, when
almost all monarchs were relatives (and “one’s own” were not judged), and war par-
ticipants had limited information and choice of behaviour. Now the situation is rad-
ically different. In the twenty-first century, humanity has progressed to divide wars
into just (defensive) and aggressive (invasive) wars. Any aggressive war is criminal,
and all its participants, especially its initiators and organizers, should be held crim-
inally liable.

Finally, one cannot ignore the fact that Ukraine is a victim of aggression and has
the right to decide on the criminal liability of the perpetrators. If the outdated theo-
ries of immunity of the head of state and other participants in the aggression impede
the establishment of justice, then new approaches are needed, including those that
involve resolving issues of responsibility for aggression and other crimes committed
during the war under the legislation of the state that is a victim of an aggressive war.
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Conclusion

The world community’s close attention to the Russian-Ukrainian war also touch-
es upon the question of responsibility for its outbreak. One of the conditions for
ending the war is the fair punishment of those who started it and who committed
crimes during the aggression. This gives confidence that the perpetrators will not
escape fair punishment.

Various concepts have been put forward to ensure the prosecution of Russian
war criminals. Some speak about the crucial role of the International Criminal
Court, others about the need to establish a Special International Tribunal (which
will obviously operate under its own specially created Charter — which will in turn
require time and additional effort), and still others propose the idea of a hybrid
tribunal that will operate under Ukrainian legislation, but with the participation
of representatives of the international community. At all events, one cannot and
should not exclude the use of the criminal justice system of Ukraine or, in accord-
ance with the universal principle, of any other state.

In the end, the greatest importance should be attached not to which body will
try Putin and the perpetrators of his criminal will, but to bringing the perpetrators
to justice and passing a fair sentence on them. National criminal law and interna-
tional criminal law should be partners, not competitors in resolving this issue.

It should be noted that the jurisdiction of international criminal justice bod-
ies over Putin and other senior Russian leaders in the case of aggression against
Ukraine should not prevent them from being held accountable by the Ukrainian
justice system. The purpose of immunities is not to avoid responsibility, but to fa-
cilitate international relations and cooperation between states.

Hopefully, Putin and his henchmen will not hide from criminal liability behind
immunities, the presumption of innocence, standards of proof, and other instru-
ments of modern civilized criminal law.

Translated by Mariia Hrytsyshyn, Kateryna Pylypenko,
Mariia Oshovska, Roksolana Rudyk
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Summary: The issues of the most serious national and international crimes committed in human history and
the political and legal measures taken by states to prevent their commission, as well as the question of the jus-
tice system responsible for these acts have been discussed by countless authors. However, there has been no
attempt to present a set of interdependent elements that make it possible to organise this topic.

The validity of the proposed research is based on the opinion that has been formulated after reviewing ex-
tensive documentation and supported by research already conducted, that the crime of genocide is usually
committed by the ruling elite against the ruled, regardless of whether the ruling elite has the support of the
majority of a given society. On the other hand, the authors of the article propose to examine the effectiveness of
international legal instruments in the interpretation and development of the definition of genocide.

Key words: international crimes, genocide, war, international instruments, governance

Streszczenie: Kwestia najpowazniejszych zbrodni krajowych i miedzynarodowych popetnionych w historii ludz-
kosci, podejmowanych przez panstwa dziatan o charakterze politycznym i prawnym w celu zapobiezenia ich
popehieniu oraz kwestia wymiaru sprawiedliwosci odpowiedzialnego za te czyny byta dyskutowana przez nie-
zliczonych autoréw, lecz nie podjeto préby przedstawienia zespotu wspdfzaleznych elementéw, ktére pozwalajg
uporzadkowac te tematyke.

Aktualnos$¢ proponowanych badan opiera sie na opinii, sformutowanej po zapoznaniu sie z obszerna doku-
mentacja i popartej prowadzonymi juz badaniami, ze zbrodnia ludobdjstwa jest zwykle popetniana przez elite
wiadzy przeciwko rzadzonym, niezaleznie od tego, czy rzadzacy maja poparcie wiekszosci danego spoteczen-
stwa. Z drugiej strony, autorzy artykutu proponuja zbadanie skutecznosci miedzynarodowych instrumentéw
prawnych w interpretacji i rozwoju definicji ludobdjstwa.

Stowa kluczowe: zbrodnie miedzynarodowe, ludobdjstwo, wojna, instrumenty miedzynarodowe, rzadzenie

The article is based on a presentation given at a conference at the European Parliament: “The crime of
genocide in international law and in the work of the European Parliament,” as part of the ECR project,

on 7.06.2023.
ISSN: 1897-7146; elSSN: 2719-4264; m
https://doi.org/10.31743/5p.16559 137



lon Slisarenco, Evghenia Gugulan

138

Pestome: Bonpoc o cambix TAXKKUX HaLMOHANbHbIX 1 MEXAYHaPOAHbIX MPECTYMNNeHUAX, COBEPLUEHHDBIX B UCTOPUM
yenoseyecTBa, O NONNTAYECKMX 1 MPABOBbIX MepaX, MPeANpYHUMaeMbIX rocyaapcTBamm B LIENAX NpejoTBpalle-
HUA UX COBEPLLEHUSA, U O CCTEME NPaBOCYAUS, YCTaHaBMBAIOLLEN OTBETCTBEHHOCTb 3a 3TV AeAHWA, 06CyKaanca
MHOTOUMCIIEHHBIMY aBTOPaMVI, OBHAKO A0 CUX MOP He GblNIo NPEeANPUHATO MOMbITKA NPeACTaBUTb COBOKYMHOCTb
B3aVIMO3aBVICUMbIX S11EMEHTOB 1A NPUAaHUA NOPAAKa B AaHHO NpeAMEeTHOI obnacTu.

060CcHOBaHHOCTb NpefJlaraemMoro nccneaoBaHns 6asnpyeTca Ha MHeHNK, CGOPMYNMPOBAHHOM MOCHE U3Y-
YeHnA O6LIMPHOI AOKYMEHTALMM 1 MOAKPErIEHHOM y>Ke NMPOBEAEHHbIMM NCCNIef0BaHUAMM, YTO NPecTynieHne
reHoLm/a obbl4HO COBepLIAeTCA NpaBALLell SUTO MPOTKB YNpaBAeMblX, HE3aBMCUMO OT TOTO, MOJb3YOTCA N
3TV NPaBUTENN NOAAEPXKKOV 6ONbLUMHCTBA AaHHOTO 06LLecTBa. C PYrol CTOPOHbI, aBTOPbI CTaTby NpejsiaratoT
n3yuunTb 3GPGeKTVBHOCTb MEXAYHaPOAHbIX MPaBOBbIX NHCTPYMEHTOB B TOSIKOBaHNN U pa3paboTke onpepene-
HWA MOHATMA reHouuAa.
KnioueBble cnoBa: MeXAyHapOAHble MNPECTYMNEeHNs, reHouWi, BOWHA, MEXAYHAapOAHble WHCTPYMEHTD,
npaeneHue

Pesiome: [NTaHHA NPO HaWTAXYi HaLiOHaNbHI Ta MiXKHAPOAHI 3M0UMHW, CKOEHI B iCTOPIl NIOACTBA, NOMITUYHI
i NpaBoBI 3ax0AW, BXUTI filep>kaBamu AnsA 3anobiraHHsA iX BUMHEHHIO, @ TAKOX NUTaHHA NMPO CUCTemMy NPaBoCyAAs,
BiANoBifanbHy 3a Ui AiAHHA, 06roBoptoBanoca He3NiUYeHHO KiNbKiCTio aBTOPIB, ane He 6yno cnpobu npeacTaBu-
TV CYKYTHICTb B3aEMO3a/IeXHVIX e/IeMEHTIB, sIKi 6 yNopaaKyBanu Lo Temy.

AKTYyanbHiCTb NMPOMOHOBAHOIO LOCHIIKEHHA I'PYHTYETbCA Ha Aymui, cGOpMynboBaHiii Micna BUBYEHHA
BE/VKOI KiNIbKOCTI JOKYMeHTaLii Ta NiATBEPAXKEHIN BXe NpOoBeAeHUMN AOCTIAKEHHAMY, O 3N104NH reHouuay,
AK MPaBWJIO, BUMHAETLCA MPABAYOIO €MiTOI0 NPOTY KePOBaHMX, He3aeXHO Bif TOro, Y MaloTb Ui npaBuTeni
NigTPUMKY GiNbLIOCTI CyCninbCTBa, NPO fAKe e MoBa. 3 iHWOro 60Ky, aBTOpU CTaTTi NPOMOHYTb JOCAIANTN
edeKTUBHICTb MiXXHaPOAHO-MPABOBUX IHCTPYMEHTIB y TIlyMayeHHi Ta BAOCKOHaNeHHi BU3HauYeHHA reHoLuay.

KniouoBi cnoBa: Mi>kHapoaHi 3M0UNHY, reHOLMA, BiliHa, MDKHAPOAHI IHCTPYMEHTH, ynpaBAiHHA

War is not at just a man-to-man relationship, but a state-to-state relationship,
in which private individuals are enemies only incidentally, never as men, never
even as citizens, but only as soldiers

Jean Jacques Rousseau, Le contract social

Introduction

Since their emergence as entities in their own right, States have been linked to each
other, at first sporadically and incidentally, but gradually expanding over time to
reach their present dimensions, which encompass all areas of social life. From the
very beginning, these relations have taken two main forms - collaboration and
struggle, confrontation.

Recently, criminal law has been extended to cover acts that are contrary to the
international community, and this extension has been prompted by the experience
of mankind in recent decades. In this period, it has gone through a series of major
armed conflicts, or other trials, when the human being was denied belonging to
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humanity. The international crimes were defined as acts contrary to international
law and, moreover, so harmful to the interests protected by the law, that a rule was
established in relations between States which made the criminal offences require or
justify their repression by criminal law.

In the context of the above, the present study proposes to conduct comprehen-
sive research on the conceptual evolution of genocide. Moreover, the main objec-
tive is to analyse the evolution of national and international legal instruments ap-
proaching this phenomenon. As a secondary objective, it is proposed to develop
a detailed study on the normative enshrinement of genocide, and to assess the gaps
that could lead to the ineffectiveness of existing regulations.

1. Methods and materials applied

To elucidate this institution as well as possible, the method of analytical research
was mainly used. However, to fully complete the subject, the analytical method
is not sufficient, so the practical aspect is studied from a historical-comparative
point of view. In addition to comparative analysis, other methods were used such
as analysis and synthesis of structural-systematic logic, history, legal-comparative,
and other methods of scientific knowledge.

2.The United Nations' efforts towards better implementation of
international instruments on genocide

The term genocide comes from the Greek genos meaning race and the Latin cide
meaning to kill. History has recorded and continues to record numerous acts of
physical, biological or cultural extermination carried out against human communi-
ties for various reasons throughout the world.!

The analysis of war crimes and crimes against humanity using an a priori algo-
rithm requires an approach to the general concept of wrongful international acts.
International crimes are acts contrary to international law, consisting of an act or
omission to act, the essential element of which is the danger to international peace

1 O. Balan, V. Rusu, V. Nour, Drept international umanitar (The International Humanitarian Law), Chis-
inau 2003, p. 297.
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and security and to other supreme values of humanity, and which necessarily entail
liability and the application of sanctions.?

In accordance to a doctrinal opinion, the crime of genocide constitutes a special
category of war crimes, in this sense, due to the gravity of the facts that configure its
objective side and the specific objective of those who commit it, i.e. the destruction
and complete physical extermination of an ethnic or religious group, etc.’?

Certainly, the crime of genocide is the most serious international crime among
crimes against humanity. By analysing the ways in which it has been carried out
over time, it has become clear that only by the joint efforts of States this scourge can
be combated.

The United Nations (UN), through its principal and subsidiary bodies, has been
working to achieve this goal by a wide-ranging campaign to adopt international
instruments to ensure, as far as possible, the protection of human rights and fun-
damental freedoms.

In addition, the UN trains its structures to monitor the situation, to intervene
when the situation in some regions is unstable and international involvement is
required. The key point, however, is that laws exist everywhere, what really matters
is that they are actually respected.

Genocide, according to the 1948 Genocide Convention, is the act of attacking
members of a particular target group with the intent to destroy this target group ‘as
such!* Meanwhile, a target group of genocide must constitute a stable group that
can be described as a “national, ethnic, racial or religious group.” The members
of a political group cannot, therefore, be the target of genocide, though political
affiliation may well overlap with such a group.

Although the title of the Convention on the Prevention and Punishment of the
Crime of Genocide® indicates that its main purpose is both to combat and punish
the commission of acts constituting the objective side of this crime, a study of the
substance of the provisions of this instrument shows that greater emphasis is placed
on the objective of prevention. Undoubtedly, the punishment of a crime is organi-
cally linked to its prevention, since the defensive function of criminal law requires

2 St.-V. Badescu, Umanizarea dreptului umanitar (The Humanity of Humanitarian Law), Bucharest
2007, p. 291.

3 Cauia A., Drept international umanitar (The International Humanitarian Law), Chisinau 2020, p. 294.

4 Convention on the Prevention and Punishment of the Crime of Genocide, adopted by the General
Assembly of the United Nations on 9 December 1948. The term ‘as such’ conveys the special intent
(dolus specialis) requirement of the crime.

5 https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20
on%20the%20Prevention%20and%20Punishment%200{%20the%20Crime%200f%20Genocide.pdf
[access: 12.07.2023].
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that the detection and appropriate and prompt punishment of a crime contributes
to preventing its future commission.

The 1948 Genocide Convention is, of course, not the only lens through which
genocidal violence can be understood.® Dirk Moses has observed that the Con-
vention can play a role in “depoliticising” how genocidal violence is spoken about
and understood.” The central question for students of genocide must be to under-
stand why such violence occurs. Genocide, as argued by Helen Fein, is committed
to achieve political goals,® while Martin Shaw proposes that genocide is best un-
derstood as a “form of war” implemented to destroy “the power of an enemy social
group.” Focusing purely on proving whether or not a particular case of genocidal
violence meets the stringent definitional requirements of the Convention can limit
this discussion to a narrow semantics-based debate.'

Moreover, the criminalisation of related acts such as complicity in genocide,
attempted genocide and, last but not least, public and direct incitement to genocide
implies a clear preventive dimension, which is sufficiently imposing, even if the
specialists who contributed to the drafting of the Convention decided to exclude
from the text of this section acts such as hate speech or racist organisations.

An important role in preventing the crime of genocide has been given to the
UN bodies. While opinions have emerged that only the General Assembly and
the Security Council have the competence to become involved in situations of sus-
pected genocide, it would be wrong to ignore other bodies, such as the Economic
and Social Council (ECOSOC), particularly given the work of the Commission on
Human Rights and the Sub-Commission on the Promotion and Protection of Hu-
man Rights. The UN’s involvement during the genocide in Rwanda was not only
through its main bodies (General Assembly, Security Council, ECOSOC, etc.), but
also through its subsidiary bodies.

Referring to the undeniable importance of the General Assembly in shaping
the concept of genocide, it should be noted that the starting point is the adoption
of the Convention on the Prevention and Punishment of the Crime of Genocide."

6 J. Melvin, Mechanics of Mass Murder: A Case for Understanding the Indonesian Killings as Genocide,
Journal of Genocide Research 2017, vol. 19, no. 4.

7 A.D. Moses, The Problems of Genocide, Cambridge 2021.

8 H. Fein, Revolutionary and Antirevolutionary Genocides: A Comparison of State Murders in Demo-
cratic Kampuchea, 1975 to 1979, and in Indonesia, 1965 to 1966, Comparative Studies in Society and
History 1993, vol. 35, no. 4, p. 801.

9 M. Shaw, War and Genocide: Organised Killing in Modern Society, Oxford 2003, pp. 44-45.

10 J. Melvin, Mechanics of Mass Murder...

11 Approved and proposed for signature and ratification or accession by General Assembly resolution
260 A (III) of 9 December 1948. Entry into force: 12 January 1951, in accordance with article XIII,
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Subsequently, the General Assembly developed the concept by adopting a series of
resolutions.

Accordingly, referring to the situation in the former Yugoslavia, the General
Assembly cited the Convention on the Prevention and Punishment of the Crime
of Genocide, drawing a parallel between genocide and ethnic cleansing. The merit
of the General Assembly in this context lies in determining to what extent ethnic
cleansing remains a crime against humanity and when it can be treated as a form
of genocide.

Furthermore, a series of resolutions were adopted by the General Assembly con-
demning the acts of genocide that took place in 1994 on the territory of Rwanda."

In 1996, a significant step forward was taken by recognising, in certain circum-
stances, rape and sexual violence as a way of committing genocide. In 1997, the
General Assembly, in its resolution on human rights in Cambodia, expressed its
“willingness of the United Nations to assist in efforts to investigate the tragic events
in Cambodia, including holding accountable those responsible for international
crimes such as genocide and crimes against humanity.”*?

The following is a highlight of the General Assembly’s subsidiary body - the In-
ternational Law Commission, which studied a huge amount of material on the con-
cept of genocide, particularly at the stage of drafting the Code of Crimes against the
Peace and Security of Mankind.

In 1954, the Commission concluded that the definition accepted by the
above-mentioned Convention should be amended, particularly with regard to the
acts forming the objective side of the crime, suggesting that the list should be il-
lustrative rather than exhaustive. However, the Commission subsequently changed
its mind and opted for the original text of the Convention, stressing the need to
comply with a text widely accepted by the international community and the States
Parties which participated in the drafting of the document.

In this context, the important role of the UN Security Council in shaping and
developing the concept of genocide should also be emphasised. The Security Coun-
cil’s first contribution to the prevention and punishment of the crime of genocide
dates back to 1992, when it intervened in the conflict in Bosnia and Herzegovina.
Although the Commission of Experts was set up by the Council, it did not have an

https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20
on%20the%20Prevention%20and%20Punishment%200f%20the%20Crime%200f%20Genocide.pdf
[access: 12.07.2023].

12 Resolution adopted by the General Assembly on 23 December 2003, https://documents-dds-ny.un.
org/doc/UNDOC/GEN/N03/508/56/PDF/N0350856.pdf?OpenElement [access: 12.07.2023].

13 W.A. Schabas, Genocide in International Law, Cambridge 2000, p. 457.
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express mandate to investigate the crime of genocide, its members considered it
to be beyond any doubt within their remit to investigate the events that had taken
place on the territory of the former Yugoslavia. The conclusions of the Commission
of Experts formed the basis for the decision to set up an ad hoc tribunal to examine
the events that took place and to judge those responsible. Although the resolution
of 8 May 1993 establishing the International Criminal Tribunal for the former Yu-
goslavia omitted the use of the reference to genocide, the Tribunal’s statute never-
theless recognised the crime of genocide as falling within its jurisdiction.

The Security Council used the term “genocide” to define the peak of the crisis
in Rwanda, and this only after whole sessions of debate. The Council considered it
imperative to recognise the events which began to unfold in Rwanda in April 1994
as acts of genocide on a wider scale, since their recognition as such would prompt
international structures and Member States which have ratified the Convention'
not only to take a stand but also to act to repress this scourge. Consequently, the
number of victims had risen to hundreds of thousands, the Council authorised the
deployment of an assistance mission of 5,500 soldiers under the aegis of the UN.
According to the data, proposals for assistance came from the USA, Ethiopia, Ni-
geria, Zambia, Zimbabwe, etc. But the debates continued, which seems strange to
say the least: while thousands of Tutsi were being massacred in Rwanda every day,
UN members were discussing how to define the theoretical term ‘genocide’ more
accurately and how to adopt a strategic military tactic. Finally, in May 1994, a reso-
lution authorised the intervention of the assistance mission for Rwanda.

However, the preamble to the resolution, while borrowing the definition of geno-
cide stipulated in the Convention, omitted to use the term expressly, stating that
“the killing of members of an ethnic group with intent to destroy that group, in
whole or in part, constitutes a crime under international law.” Subsequent reports
have stated that “beyond any doubt, the events unfolded in Rwanda amount to the
crime of genocide, as they are marked by large-scale killings of ethnically identified
communities and families.

Following these reports, the Security Council established the International
Criminal Tribunal for Rwanda on 8 November 1994. Unlike the resolution estab-
lishing the International Criminal Tribunal for the former Yugoslavia, in the case
of Rwanda, it (the resolution) expressly mentioned “the deep concern caused by
the findings of the experts that acts of genocide and other serious violations of

14 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December 1948, United Na-
tions, Treaty Series, vol. 78, p. 277. Adopted in Republic of Moldova on 26 April 1993, https://www.un.
org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%200n%20the%20Preven-
tion%20and%20Punishment%200f%20the%20Crime%200{%20Genocide.pdf n [access: 12.07.2023].
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international humanitarian law have occurred in Rwanda.” The Tribunal also gave
itself the prerogative of sentencing the persons responsible for the above violations.

A major contribution in the area of concern with the definition of geno-
cide is recognised in the work of the Economic and Social Council, particular-
ly through its subsidiary bodies. The great merit of the Economic and Social
Council in ordering the preparation of a report on the crime of genocide should
be emphasised. The Sub-Commission on the Promotion and Protection of Hu-
man Rights has been entrusted with this task, specifically, the representative of
the United Kingdom of Great Britain and Northern Ireland, Benjamin Whitak-
er. After a long period of study and research, the report was presented to and
accepted by the Sub-Commission in 1985. The report addressed the contro-
versial issue of the Armenian genocide, concluding that the genocide had tak-
en place, based on military tactics, eyewitness testimony and archived official
records. B. Whitaker’s report was also marked by the formulation of a number
of groundbreaking but controversial conclusions. For example, the expert pro-
posed a number of amendments to the Convention, such as the inclusion of
political groups, groups identified by sexual orientation within the scope of
potential victims of the crime of genocide, the exclusion of responsibility for
the execution of superior orders, the extension of the scope of the Convention
to cultural genocide, ethnocide and ecocide, amendments which, although they
did not lead to a revision of the Convention, cannot be denied their high theo-
retical value."

Research into incitement to hatred and genocide through the media, carried
out in 1995, is another merit of the Sub-Commission’s investigation. The reso-
lution took as its point of reference the case of “Radio Democratie - La Voix
du Peuple,” broadcasting in Uvira - a region of Zaire (now Congo), a radio sta-
tion found responsible for inciting hatred and provoking genocide. Referring to
both the Convention on the Elimination of All Forms of Racial Discrimination'®
and the Convention on the Prevention and Punishment of the Crime of Geno-
cide,” the Sub-Commission ordered the authorities of Zaire - a State Party to

15 B. Whitaker, Revised and Updated Report on the Question of the Prevention and Punishment of the
Crime of Genocide, http://preventgenocide.org/prevent/UNdocs/whitaker [access: 12.07.2023].

16 International Convention on the Elimination of All Forms of Racial Discrimination adopted on
21 December 1965. Adopted in Republic of Moldova on 25 February 1993, https://www.ohchr.org/
en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-racial
[access: 12.07.2023].

7. Approved and proposed for signature and ratification or accession by General Assembly resolution
260 A (III) of 9 December 1948. Entry into force: 12 January 1951, in accordance with Article XIII,
https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20
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the above-mentioned instruments — to take steps to close down the radio sta-
tion, investigate the situation, collect evidence, and bring the guilty parties before
a competent court.

By another resolution in 1995, the Sub-Commission also concluded that “a ver-
itable genocide was committed on a massive, widespread and systematic scale
against the civilian population of Bosnia and Herzegovina, often in the presence of
the United Nations forces”'® The Human Rights Commission continued its investi-
gations by adopting a series of resolutions on genocide. Thus, in the 1992 resolu-
tion, referring to the situation in the former Yugoslavia, the Commission strongly
condemned the concept and practice of ethnic cleansing. Although the Commis-
sion omitted to use the term ‘genocide’ expressly, it is clear that this is what it meant,
based on a contextual interpretation of the preamble to the resolution: “the destruc-
tion of national, ethnic, racial or religious groups,” a phrase clearly transcribed from
Article 2 of the Convention.

The Commission also became involved in May 1994 at the request of Canada,
which asked the Commission to comment on the genocide in Rwanda. An expert,
Rene Degni-Segui, was immediately appointed and, after visiting Rwanda, present-
ed his report with the relevant conclusions on the events in that country: “From the
definition of the crime of genocide set out in Article 2 of the Convention, it follows
that this crime has three constituent elements: it constitutes a criminal act, it is
committed with intent to destroy, in whole or in part, a particular group identified
as such. While the first condition is not in doubt, given the fact that the massacres
were committed and the perpetrators were subjected to cruel, inhuman and de-
grading treatment, the second condition was even more difficult to establish, given
the clear and unequivocal intention resulting from the continuous incitement to
killings, launched through the media (in particular radio, television, manifestos).
But even in their absence, the intention could be deduced from numerous conclu-
sive facts: preparatory acts of massacres through the distribution of firearms, the
training of soldiers, the large number of Tutsi victims. The third condition link-
ing the destruction to the determination of the victims membership of a particular
group, without any other objective and a reason being established, is only apparent-
ly and not really problematic, given that the persons were victimised on the basis

on%20the%20Prevention%20and%20Punishment%200{%20the%20Crime%200f%20Genocide.pdf
[access: 12.07.2023].

18 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro), https://www.icj-cij.org/case/91 [access: 12.07.2023].
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of selection by Hutu members.” Thus, the expert concluded, the crime of genocide
took place in Rwanda."

The Commission’s intention to enhance the preventive role of the Convention
by creating an early warning and intervention system in regions where the political
situation is identified as “unstable and volatile” is particularly valuable.

The work of the UN bodies is undoubtedly of colossal importance in defining
and punishing the crime of genocide, but the following reference will be made to
other ways which, although not reflected in the wording of the Convention, cannot
be ignored.

Thus, in one of the drafts of the Convention, it was stated: “Any form of public
propaganda which tends, by its systematic and deeply hostile character, to promote
genocide or to treat its outbreak as a necessity, or as a legitimate or excusable act,
shall be punished.” In support of this formulation, it has been argued that this type
of propaganda differs in character and resonance from public incitement to geno-
cide (which is treated as a distinct form of the crime in question) in that the author
of the propaganda does not simply incite to commit genocide but, if successful,
convinces the audience by instilling hatred and enmity in people’s consciousness
that genocide is objectively necessary, the only solution in the specific case. From
this point of view, such propaganda is even more dangerous than incitement to geno-
cide, precisely because of its profound implications for the consciousness of the
masses. Moreover, genocide can only take place, if a certain state of mind, a psycho-
logical element that can mobilise the perpetrator to commit the crime of genocide,
has previously occurred. The representative of the United States of America argued
against this wording, citing the right to free expression, which can only be limited,
if there is a real and imminent danger of violation of other rights and freedoms.
Following the same idea, the condition of real and imminent danger would be met
only in the case of incitement, which is already criminalised, whereas propaganda is
too abstract. However, the wording in question was also supported, particularly by
the USSR, which warned that propaganda of enmity, if not stopped in time, would
degenerate into incitement to racial, national or religious hatred, which is essential-
ly a prerequisite for the crime of genocide.

However, despite all the pros, hate speech remained outside the Convention be-
cause of its abstract and hard-to-define nature. It was considered that any hostile
statement targeting a particular human group could be grounds for prosecution

19" Report on the situation of human rights in Rwanda / submitted by René Degni-Ségui, Special Rappor-
teur of the Commission on Human Rights, under paragraph 20 of resolution S-3/1 of 25 May 1994,
https://digitallibrary.un.org/record/228462 [access: 12.07.2023].
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for committing a form of the crime of genocide. This would considerably limit the
freedom of the press and the right of citizens to information. In addition, during
armed conflicts, campaigns to support and raise the morale of the participants in
the fighting by discrediting the enemy take place, the aim of these campaigns being
to mobilise forces to weaken the enemy and not to propagate the crime of genocide.
Last but not the least, this provision could be used as a pretext to justify abuses by
governments that do not tolerate criticism, particularly from the press.

The Convention’s shortcoming regarding the illegality of hate speech has been
filled by other international instruments in the field of human rights protection. For
example, Article 7 of the Universal Declaration of Human Rights (UDHR) states:
“All are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any discrimination
in violation of this Declaration and against any incitement to such discrimination.
Also Article 29 (2) refers to the exceptional situations in which fundamental rights
guaranteed by the UDHR may be restricted: “In the exercise of his rights and free-
doms, everyone shall be subject only to such limitations as are determined by law
solely for the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality, public order
and the general welfare in a democratic society”

The International Convention on the Elimination of All Forms of Racial Dis-
crimination,? adopted in 1965, in Article 4 expressly prohibits any propaganda to
promote hatred, reads as follows: “States Parties condemn all propaganda and all
organizations which are based on ideas or theories of superiority of one race or
group of persons of one colour or ethnic origin, or which attempt to justify or pro-
mote racial hatred and discrimination in any form, and undertake to adopt imme-
diate and positive measures designed to eradicate all incitement to, or acts of, such
discrimination and, to this end, with due regard to the principles embodied in the
Universal Declaration of Human Rights and the rights expressly set forth in Arti-
cle 5 of this Convention, inter alia:

(a) Shall declare an offence punishable by law all dissemination of ideas based on
racial superiority or hatred, incitement to racial discrimination, as well as all
acts of violence or incitement to such acts against any race or group of persons of

20 Declaration was proclaimed by the United Nations General Assembly in Paris on 10 December 1948
(General Assembly resolution 217 A), https://www.un.org/en/about-us/universal-declaration-of-hu-
man-rights [access: 12.07.2023].

21 Adopted on 21 December 1965 by UN General Assembly resolution 2106 (XX), https://www.ohchr.
org/en/instruments-mechanisms/instruments/international-convention-elimination-all-forms-ra-
cial [access: 12.07.2023].
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another colour or ethnic origin, and also the provision of any assistance to racist
activities, including the financing thereof;

(b) Shall declare illegal and prohibit organizations, and also organized and all other
propaganda activities, which promote and incite racial discrimination, and shall
recognize participation in such organizations or activities as an offence punis-
hable by law;

(c) Shall not permit public authorities or public institutions, national or local, to
promote or incite racial discrimination.”

The International Convention on the Elimination of All Forms of Racial Discrimi-

nation has been ratified by more than 150 States. Moreover, these States are subject

to a monitoring mechanism in that they are obliged to submit regular reports to the

Committee on the Elimination of Racial Discrimination.*

Conclusion

In this context we can deduce the main ideas:

- Genocide is the intentional act committed with intent to destroy, in whole or in
part, a national, ethnic, racial or religious group, namely: the killing of members
of the group; serious injury to the physical or mental integrity of members of
the group; the intentional subjection of members of the group to conditions of
life calculated to bring about their physical destruction in whole or in part; me-
asures aimed at reducing the birth rate within the group; the forcible transfer of
children belonging to another group.

- In the context of international crimes, genocide, because of the values it protects
and the involvement of the State as organiser, is an international crime.

- Crimes against humanity, and by implication genocide — as the most serious of
these categories of crimes, are more serious than war crimes.

- The Draft Code of Crimes against Peace and Security of Mankind makes it cle-
ar that crimes against humanity are more serious than war crimes because of
the presence of specific elements (systematic and widespread commission of the
acts and awareness of the nature of the acts in question) — which are regarded as
aggravating factors.

22 The Universal Declaration of Human Rights adopted on 10 December 1948. Adopted in Republic
of Moldova on 28 July 1990, https://www.un.org/sites/un2.un.org/files/2021/03/udhr.pdf [access:
12.07.2023].
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- 'The difference in the gravity of the two categories of crimes is also reflected in
the provisions of some national laws, which stipulate more severe penalties for
crimes against humanity than for war crimes.

- The Rome Statute contains at least three provisions (possibility of self-defence,
execution of superior’s order and jurisdiction), the analysis of which shows that
crimes against humanity and crimes of genocide are more serious than war cri-
mes. A similar view has been taken by the International Criminal Tribunals for
the former Yugoslavia and Rwanda.

- Criminal conduct classified as a crime against humanity attracts punishment
according to the degree of danger it presents, whereas the same act (with the
same material element) classified as a war crime will attract a similar punish-
ment only if aggravating circumstances are found to exist.

- Duetoits specific purpose (to destroy all or part of a particular group), genocide
has been separated from crimes against humanity as an aggravated case of the
latter.

- 'The principle of non-applicability of the statute of limitations to crimes against
the peace and security of mankind, as well as war crimes, reflected in the le-
gislation of the Republic of Moldova, needs to be brought into line with the
provisions of the Convention on the Non-Applicability of Statutory Limitations
to War Crimes and Crimes against Humanity, by excluding the phrase or other
crimes provided for in international treaties, to which the Republic of Moldova
is a party, from Article 60 (8) and the phrase provided for in Articles 135 to 137,
139, 143 and Article 97 (4).

- With regard to the distinction between the crime of genocide and other simi-
lar criminal acts, we deduce that, on the basis of the specific purpose, which is
a qualifying sign of genocide, this component is different from the so-called cul-
tural genocide, ethnic cleansing, ecocide, apartheid, biocide - acts that remain
criminally punishable under the rules of crimes against humanity or war crimes.

- The UN, through its competent bodies, has helped to develop the concept of
genocide, to establish its legal framework and to close a number of gaps by ad-
opting a series of international conventions. By setting up commissions, it tries
to ensure monitoring in regions with unstable situations.

The fundamental goal of humanity is to eliminate war from future human his-
tory. Until then, no effort must be spared to make war less violent, easing the plight
of those who become its victims. Of course, it happens that the best rules are not
followed. It is certainly not the fault of those who drafted them. In no legal system
are violations treated as evidence that the rules broken were not necessary. On the
contrary, human imperfection makes the rule necessary. For a rule to be found to

STUDIA PRAWNICZE KUL 4(96) 2023 149



lon Slisarenco, Evghenia Gugulan

150

be violated, such rule must first exist. In the current stage of development of the law
of armed conflict, which is constantly extending its reach, it is not the rules that are
lacking, but the will to respect them.
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Summary: The article presents the figure of the outstanding lawyer Rafat Lemkin. It focuses on his work in the
Second Polish Repubilic, on the international forum until 1939, and outside Poland after 1940. Rafat Lemkin is
recognised as the author of the concept and the term ‘genocide’and the main animator of the United Nations
Convention of December 9, 1948 on the Prevention and Punishment of the Crime of Genocide. The text dis-
cusses the evolution of the concept of ‘genocide’ taking into account Lemkin’s social sensitivity. Not only does
it cover the influence of Rafat Lemkin’s works on the final shape of the definition of genocide but also indicates
an analogy between the definition of genocide and the ongoing war in Ukraine, as well as the relevance of his
canon to the current times taking into account the threats of new technologies and cultural transformations.
Attention was also drawn to his approach to the crime of genocide, which is perceived as controversial in some
circles. It was written in response to the need for further exploration of Lemkin’s work and with the view to
developing research on new areas that may become “crime of crimes”in the present day.
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Streszczenie: W artykule przedstawiono sylwetke wybitnego prawnika Rafata Lemkina. Skupiono sie na jego
dziatalnosci w Il Rzeczypospolitej, na forum miedzynarodowym do roku 1939 oraz dziatalnosci po roku 1940
poza granicami Polski. Rafat Lemkin uwazany jest za twdrce pojecia i terminu ,ludobojstwa” oraz gtéwnego
animatora Konwencji Organizacji Narodéw Zjednoczonych z dnia 9 grudnia 1948 r. w sprawie zapobiegania
i karania zbrodni ludobdjstwa. W tekscie omdéwiono proces ewolucji pojecia ,ludobéjstwa” z uwzglednieniem
aspektu wrazliwosci spotecznej Rafata Lemkina. Poruszono kwestie wptywu dziet tego autora na koricowy
ksztatt definicji ludobojstwa. Wskazano analogie miedzy zdefiniowaniem ludobdjstwa przez Lemkina a trwaja-
ca wojna na Ukrainie, podkreslono aktualnos¢ jego dziet w kontekscie wspoétczesnosci, uwzgledniajac zagroze-
nia nowych technologii oraz przemian kulturowych. Przywotano nowatorskie i odbierane jako kontrowersyjne
w niektoérych kregach podejscie Lemkina do przestepstwa zbrodni ludobdjstwa. Zwrécono takze uwage na
konieczno$¢ dalszego prowadzenia studiéw nad pracami Lemkina oraz rozwijania badar nad nowymi obszara-
mi, ktére moga stac sie ,zbrodnia zbrodni” w obecnych czasach.

Stowa kluczowe: ludobdjstwo, Rafat Lemkin, prawo miedzynarodowe, konflikt zbrojny

The article is based on a presentation given at a conference at the European Parliament: “The crime of
genocide in international law and in the work of the European Parliament,” as part of the ECR project,
on 7.06.2023.
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Pestome: B fgaHHOW cTaTbe NpeAcTaBieHa IMYHOCTb Bbigawolerocs opucta Padasns JlemkmHa. OcHoBHOe
BHUMaHWe yaeneHo ero feAtenbHocTn Bo Bropoi Peun Mocnonutoin, Ha mexayHapofHol apeHe ao 1939 r.,
a Takxe ero geatenbHocTy nocsie 1940 r. 3a npepenamu Monbwu. Padasnb JleMKuH cunTtaeTca cosgatenem
MOHATVSA N TEPMUHA T€HOLMAY» U IMaBHbIM MHMLMATOPOM NpuHATMA KoHBeHunn OOH oT 9 fekabps 1948 r.
0 npegynpexneHnn npecTyrnieHna reHoumpa U HakasaHuM 3a Hero. B TekcTe paccmaTpuBaeTca npouecc
3BOMIOLMN MOHATMA «reHoUMA» C YYeTOM acrnekTa coumanbHOWM uyBcTBUTENbHOCTU Padasna JlemkuHa.
PaccmaTpuBaeTcs Bonpoc o BAUsAHMK paboT 3TOro aBTopa Ha OKOHYaTenbHoe GOpPMUPOBaHME OnpeaeneHns
reHoumpaa. OTMeyeHa aHanorua mexzay ornpeaeneHvem reHoumpa JIeMKnHa 1M NPOAOIIKAIOLWENCA BOMHOMN
B YKpauHe, MopyepkHyTa aKTyalbHOCTb ero paboT B COBPEMEHHOM KOHTEKCTe, C YYeTOM Yrpo3 HOBbIX
TEXHONOMNI 1 KyNbTYpHbIX TpaHchopmaumii. HanoMmnHaeTcs 0 HOBAaTOPCKOM 1, KaK CUMTAIOT HEKOTopble,
cropHom nopaxofe JleMkrHa K npectynieHuto reHoumnaa. Takxke obpallaeTca BHMMaHWe Ha HeobXoaUMOCTb
fanbHeliLlero nsyyeHuna Tpyaos JIeMK1Ha 1 pa3BUTUA NCCNe[0BaHNUIA B HOBbIX 061acTAX, KOTOpble MOTyT CTaTb
«MpecTynneHnem NPecTynneHnny» B Halum gHN.

KntoueBble cnoBa: reHouns, Padasib JIeMKnH, MexayHapoaHOe NpaBo, BOOPYKEHHbIN KOHGANKT

Pestome: Y cTatTi npeacTaBneHo obpa3 BUAATHOro npasHuKa Padana JlemkiHa. OcHOBHa yBara npuginaerbca
noro gianbHocTiy [1pyrin PeviMocnonuTin, Ha mixkHapoaHi apeHi 4o 1939 poky Ta gianbHocTi nicna 1940 poky 3a
mexxamu MNonbLyi. Padan JlemKiH BBaXKa€TbCA TBOPLIEM MOHATTA Ta TEPMiHY “reHouMA" i FONOBHUM HaTXHEHHUKOM
KoHBeHLUjii OpraHizauii O6'egHaHmx Hauin Big 9 rpyaHa 1948 poKy npo 3anobiraHHA Ta MOKapaHHA 3104MHY
reHouuay. Y TeKCTi po3rafaeTbca NpoLec eBosioLii MOHATTA “reHouua’, 6epyymn Ao yBary acnekT coljianbHol
yyTnmBocTi Padana JlemkiHa. MopyLyeTbca NTaHHA NPO BMUB MpaLib LibOro aBTopa Ha OCTaTOUYHWIA BUIAL
BM3HAYeHHA reHouupay. BKasaHo Ha aHanorilo Mixk BM3HayeHHAM reHouuay JlemKkiHa Ta BiliHOM, WO TPUBaE
B YKpaiHi, a TaKOX NiaKpecneHo akTyasnbHICTb NOro npaLb y Cy4aCHOMY KOHTEKCTi 3 OrfiAAy Ha 3arpo3u HOBUMX
TEXHOJOTIN Ta KynbTypHUX TpaHcdopmaLii. 3rafjaHO NPO HOBATOPCHKUI i CMPUNHATUN AK CynepeunnBui
y BeAKuUxX Konax niaxig JlemkiHa Ao 3no4nHy reHoumzy. Takox 3BepTaeTbCA yBara Ha HeO6XiAHICTb NoAanbLLIOro
BUBYEHHA TBOPYOCTi JleMKiHa Ta pO3BUTKY AOCiAKEHDb Y HOBMX cpepaX, AKi MOXKYTb CTaTh “3104NHOM 3/104KHY”
B Cy4YaCHOMy CBiTi.

KntouoBi cnosa: reHouwa, Padan JlemkiH, MixkHapoaHe npaBo, 36poiHniA KOHGNIKT

Introduction

The phenomenon of genocide has always been present in human history. This
can be inferred from archaeological research or ancestral accounts. However, the
reaction of state law to this phenomenon came relatively late. Its specificity, i.e.
the sanctioning and justification of one group against another, eluded the classical
principles of responsibility for a crime.

In the graves found at Helibron, dating to 5,000 BC, many skulls of adults and
children were found with clear signs of stone axe blows, but was this genocide in the
sense we know it today? Numerous studies suggest that it was. Prehistoric battles
and wars between individual peoples as well as entire civilisations were not only
aimed at acquiring food or “living space” as was the case in the early 20th century,
but also at destroying entire tribes simply because they practised a different lifestyle
or belief.
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Despite many historical crimes and wars of the 18th century, such as the “exter-
mination of the Vendée” or the 19th century “Black War,” i.e. the extermination of
the Tasmanian aborigines and the extermination of the population in the Belgian
Congo, it was the 20th century, when the world seemed to have reached the peak of
its civilisational achievements, that proved to be both the most brutal and the most
permeated by the crime of genocide.

There are many examples of it, the most important being the Cambodian Fields,
the Sabra and Shatila Massacre, the Katyn Massacre, the Holocaust, the Volhynia
Massacre, the Palmiry Massacre, the Srebrenica Massacre, or the Rwandan Genocide.

Unfortunately, the 21st century also began to write its history with tragedies
such as the Uyghur genocide, the Darfur Conflict, or the massacres in Ukrainian
towns such as Bucha and Izium.

Russia’s attack on Ukraine on 24 February 2022 gave rise to the need to analyse
this concept. Some commentators, lawyers, and politicians accuse their interlocu-
tors of being too ready to use the term which denotes the gravest crimes and carries
the most serious consequences. Similar debates, although not as polarised, were
part of the line of defence of the German authors of the greatest human tragedy of
the 20th century which was the Second World War. Despite the obvious intentions
and consequences of the Holocaust, during the Nuremberg trials, the Germans
tried to diminish their guilt and its legal burden, shifting responsibility to their
superiors and commanders, whose orders they were “merely” carrying out. The ter-
minology used in the indictments and speeches was also a very important element
of the trial. As it is well known, the defendants were convicted for the creation of the
extermination machine and the murder of millions of people, and their sentences
were carried out, but the term ‘genocide’ was not mentioned in the indictment it-
self. This became the reason for combating genocide in international law, so that
a similar line of “defence” by arguing that genocide is not formally prohibited would
not be adopted again.

That task was undertaken by Rafal Lemkin one of the most eminent Polish law-
yers, nominated for the Nobel Peace Prize ten times."' He introduced the concept of
genocide into international law,* marking the beginning of the evolution of the term.

I https://www.nobelprize.org/nomination/archive/show_people.php?id=5366 [access: 10.08.2023].
2 K. Orzeszyna, Human Rights and Public International Law, in: International Human Rights Law, eds.
K. Orzeszyna, M. Skwarzynski, R. Tabaszewski, Warszawa 2023, p. 19.
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1. The definition of genocide in Lemkin’s work

Lemkin, a Pole of Jewish origin, was born in Grodno. The literature on the subject,
especially published in the West, often overlooks the fact that this eminent lawyer
began his education and work in Poland. Yet, this was the country that shaped him.
His academic views and political activity were clearly influenced by the crimes of
the Nazi German regime in Poland. But Rafal Lemkin had already recognised the
problem before the outbreak of the Second World War, which indicates that he was
inspired by education and Polish culture.

Thanks to the persistence, talent, and dedication of the Polish lawyer, genocide
was given a legal definition. How important and needed it was at the time was
demonstrated by the words of British Prime Minister Winston Churchill. In his
radio address of 24 August 1941, he said: “Since the Mongol invasions of Europe
in the Sixteenth Century, there has never been methodical, merciless butchery on
such a scale, or approaching such a scale. And this is but the beginning. Famine
and pestilence have yet to follow in the bloody ruts of Hitler’s tanks. We are in the
presence of a crime without a name.”

Despite Lemkin’s life challenges and the scepticism which he initially encoun-
tered, the nameless crime was with time described and included in international
and criminal law, but before this happened Rafal Lemkin had to go a long way.*
Rafal Lemkin, being formed in Polish society, was sensitive to the problem of ex-
termination of certain groups. He confirmed in his biography that Polish literature
influenced his academic future. Rafal Lemkin pointed directly to his fascination
with the works of Henryk Sienkiewicz, as evidenced by the reminiscence he in-
cluded at the beginning of his autobiography: “As soon as I could read, I started
to devour books on the persecution of religious, racial, or other minority groups.
I was startled by the description of the destruction of the Christians by Nero. They
were thrown to the lions while the emperor sat laughing on the Roman arena. The
Polish writer Henryk Sienkiewicz’s book on this subject. ‘Quo Vadis, made a strong
impression on me, and I read it several times and talked about it often. I realized,
vividly, that if a Christian could have called a policeman to help he would not have

3 ]T. Fussel, ‘A Crime without a Name” Winston Churchill, Raphael Lemkin and the World War 1I Or-
igins of the Word “Genocide”, http://www.preventgenocide.org/genocide/crimewithoutaname.htm
[access: 10.08.2023].

4 T. Lachowski, Rafat Lemkin - uparty prorok, twérca pojecia ,ludobdjstwo” w prawie miedzynaro-
dowym, Instytut De Republica, https://iderepublica.pl/znani-nieznani/indeks/rafal-lemkin/ [access:
5.08.2023].
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received any protection. Here was a group of people collectively sentenced to death
for no reason except that they believed in Christ. And nobody could help them.”

Further on in his autobiography, he described the impression made on him by lit-
erature in these words: “Thus my basic mission in life was formulated: to create a law
among nations to protect national, racial, and religious groups from destruction.”

Reflecting on the significance of Lemkin’s youthful sensibility in the evolution
of the concept of genocide, it is important to note that without it, and without his
innate need to help other people, to ensure their protection, the term would never
have arisen, and if it appeared in law at all, it would probably function today in
a very truncated form, given the years of resistance to Lemkin’s concept. Rafal Lem-
kin emphasised that danger for several years. And yet the obvious regulation was
created with great reluctance.

In October 1933, the Fifth Conference for the Unification of Criminal Law took
place in Madrid.” Officially, Lemkin was unable to attend it due to financial reasons,
but the actual reason was most likely the fact that the Minister of Foreign Affairs
did not approve of the trip. Despite this, Lemkin sent his paper entitled “Acts of
general (inter-state) danger recognised as crimes of the law of nations” He was
determined not to be stopped, and he found a delegate who agreed to present his
proposal on his behalf.?

It was the demand for the prosecution of “acts of barbarism” that proved to be
the foundation of the concept of the crime of genocide promulgated later. Lem-
kin’s innovative focus on violence against a group, rather than against an individual,
paved the way for the definition and legitimisation of the Churchillian concept of
the “nameless crime.” After the outbreak of the Second World War, Lemkin made
his way to the United States, where he began working at The Duke University Law
School in Durham. Having learnt that most of his fifty relatives had not survived
the Holocaust, he resigned from his post and devoted himself unreservedly to his
book Axis Rule in Occupied Europe, which soon proved to be a breakthrough in
genocide research.

Almost at the same time, the Allied states, struck by the scale of the German
atrocities, were taking action to punish those guilty of war crimes. On 13 January
1942, a conference at London’s Saint James Palace was held. It was organised on

5 R. Lemkin, Totally Unofficial: The Autobiography of Raphael Lemkin, ed. D.-L. Frieze, New Haven-
London 2013, p. 1.

6 Ibidem, p. 2.

7 P. Sands, Ku pamieci sprawiedliwosci: Nieoczekiwane miejsce Lwowa w prawie miedzynarodowym -
osobista historia, Palestra 2012, no. 11-12, p. 16.

8 D. Eshet, Totally Unofficial: Raphael Lemkin and the Genocide Convention, Brookline, MA 2007, p. 10.
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the initiative of Poland and Czechoslovakia and was also attended by the repre-
sentatives of Belgium, France, Greece, Luxembourg, the Netherlands, Norway, and
Yugoslavia.’ After the conference, chaired by the Polish Prime Minister, General
Wihadystaw Sikorski, a declaration was announced. For the first time, the declara-
tion did not stop on condemnation, but explicitly put forward a demand for the
judicial punishment of those guilty of violating international law. It was the first
voice demanding an ordinary trial of war criminals. The declaration... emphasised
that one of the aims of the war from now on was also to punish war criminals by
means of the normal judicial procedure, regardless of whether these people had
given orders to commit the crimes, whether they themselves had committed them,
or whether they had assisted others in committing them.'® Still, the word ‘genocide’
was not mentioned.

Rafat Lemkin approached the US political leaders asking them to draft an inter-
national treaty criminalising the destruction of entire peoples and their cultures.
He succeeded in meeting with Vice President Henry Wallace but failed to obtain
his support. So, he wrote a letter to President Roosevelt, urging him to help create
a treaty making the extermination of an entire people a “crime above crimes.”"!
In response, Roosevelt asked Lemkin for patience. “Patience is good when one is
building a road and not looking for a way to save the people being murdered” -
Lemkin wrote at the end of 1942. At this time, his parents were sent to the gas
chambers of Treblinka."

In January 1944, the United Nations Commission on War Crimes set up by the
anti-Hitler coalition began its work. This Commission drafted the Statute of the
International Criminal Court, modelled on the Statute of the Hague Tribunal."

In November 1944, Rafal Lemkin’s comprehensive book Axis Rule in Occupied
Europe went to print. It is in this work that the term genocide, formed from the
Greek genos (race, genus) and Latin cide (to kill), appeared for the first time. He
titled Chapter 9 Genocide - A New Term and a New Concept for Destruction of Na-
tions. It emphasised that: “New concepts need new terms. By ‘genocide’ we mean

9 T. Mielcarek, Ocena sprawnosci polskiego powojennego wymiaru sprawiedliwosci w osgdzaniu zbrodni
prawa miedzynarodowego na przykladzie prac wykonanych przez Gtéwng Komisje Badania Zbrodni
Niemieckich w Polsce na terenie obozu karno-sledczego w Zabikowie i wykorzystaniu ich w procesie
Arthura Greisera, Czasopismo Prawno-Historyczne 2019, vol. 71, no. 1, p. 261.

10 Materiaty norymberskie, eds. T. Cyprian, J. Sawicki, Warszawa 1948, p. 17.

11 S. McFarland, K. Hamer, Jak ludobéjstwo zostato uznane za zbrodnie - dziedzictwo Rafata Lemkina,
Civitas et Lex 2016, vol. 10, no. 2, p. 75.

12 A. Fedorowicz, Samotny wojownik Lemkin, Polityka 2015, no. 26, p. 58.

13 E. Rojowska, Komisja Narodéw Zjednoczonych do spraw Zbrodni Wojennych i dziatalnos¢ Polski w ra-
mach jej prac. Zarys problemu, Studia Prawnoustrojowe 2013, no. 22, pp. 23-24.
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the destruction of a nation or ethnic group. This new word, created by the author
according to the old principle in the new edition, was formed from the Greek word
‘genos’ (race, tribe) and the Latin ‘cide’ (killing), and thus in a similar way to the
words ‘tyrannicide’ (bullying), homicide’ (murder), ‘infanticide’ (infanticide) and
so on. [...] It is intended to signify a coordinated plan of various actions aimed at
destroying the basic foundations of the life of national groups, with the aim of an-
nihilating these groups.”**

Lemkin’s conviction of the need for new insights and the creation of new terms
probably stemmed from his family and academic experiences. According to Raffael
Scheck, the development of the concept (probably between December 1942 and
November 1943) was influenced by three factors. First, Lemkin shared a peculiar
understanding of the Nazi regime’s motives in the Second World War, namely the
idea that Hitler, by waging a war on foreign peoples rather than states, was cyni-
cally calculating that even a militarily defeated Germany would dominate an im-
poverished and decimated Europe after the war.”” Lemkin had already made that
conclusion in the introduction to his work Axis Rule: “The picture of coordinated
German techniques of occupation must lead to the conclusion that the German
occupant has embarked upon a gigantic scheme to change, in favor of Germany,
the balance of biological forces between it and the captive nations for many years
to come. The objective of this scheme is to destroy or to cripple the subjugated peo-
ples in their development so that, even in the case of Germany’s military defeat, it
will be in a position to deal with other European nations from the vantage point of
numerical, physical, and economic superiority. Despite the bombings of Germany,
this German superiority will be fully evident after hostilities have ceased and for
many years to follow, when, due to the present disastrous state of nourishment and
health in the occupied countries, we shall see in such countries a stunted post-war
generation, survivors of the ill fed children of these war years.”'¢

Lemkin’s thesis about Germany’s aims and actions was so shocking to represent-
atives of such powers as the US that it was either disbelieved or ignored. Unfortu-
nately, these words turned out to be prophetic, as could be observed when looking
at the German state even many years after the war. Lemkin’s conclusions should

14 R. Lemkin, Axis Rule in Occupied Europe: Laws of Occupation Analysis of Government, Proposals for
Redress, Carnegie Endowment for International Peace, Division of International Law, Washington
1944, p. 79.

15 R.Scheck, Raphaél Lemkin’s Derivation of Genocide from His Analysis of Nazi-Occupied Europe, Geno-
cide Studies and Prevention: An International Journal 2019, vol. 13, no. 1, pp. 113-129.

16 R. Lemkin, Axis Rule in Occupied Europe..., p. XIL.
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serve as an argument for states that are now making legal demands for reparations
from Germany. Unfortunately, they do not.

Moreover, Lemkin claimed that the German plan for the war, whether won or
not, had already been adopted before the war began: Thus the German people in
the post-war period would be in a position to deal with other European peoples
from the vantage point of biological superiority.'” He repeated his thesis in his au-
tobiography: “Hitler intends to change the whole population structure of Europe
for a thousand years — which means virtually forever. Certain nations and races will
disappear completely or be crippled indefinitely. Even in the case of German defeat,
the Germans have it planned that these remaining nations will have to lean on Ger-
many to stay alive. The Germans are trying to defeat and destroy not governments,
but peoples.”’®

Nowadays the same seems to be true about Russia, whose actions at this stage of
the war are aimed at isolating Ukraine and preventing Ukrainians from joining the
EU or NATO, thus making Ukraine dependent on Russia for years, even if Russia
loses the war. On 17 March 2023, the International Criminal Court issued an arrest
warrant on Vladimir Putin and the Russian Children’s Rights Advocate Maria Lvova-
-Belova. The judges found that there were real grounds to believe that Putin was
responsible for war crimes involving the unlawful deportation of children from the
occupied territories of Ukraine to Russia.” This indicates Rafal Lemkins complete
and systemic grasp of the issue. The course of the war in Ukraine confirms that the
same patterns of action are used and the same motivations are behind it.

It is important to note that Lemkin’s original 1944 definition was: “Generally
speaking, genocide does not necessarily mean the immediate destruction of a na-
tion, except when accomplished by mass killings of all members of a nation. It
is intended rather to signify a coordinated plan of different actions aiming at the
destruction of essential foundations of the life of national groups, with the aim of
annihilating the groups themselves. The objectives of such a plan would be disin-
tegration of the political and social institutions, of culture, language, national feel-
ings, religion, and the economic existence of national groups, and the destruction
of the personal security, liberty, health, dignity, and even the lives of the individuals
belonging to such groups. Genocide is directed against the national group as an

17 Ibidem, p. 81.

18 R. Lemkin, Totally Unofficial..., p. 109.

19 Miedzynarodowy Trybunat Karny wydat nakaz aresztowania Putina, Polska Agencja Prasowa, 17.03.2023,
https://www.pap.pl/aktualnosci/news%2C1549962%2Cmiedzynarodowy-trybunal-karny-wydal-na-
kaz-aresztowania-putina.html [access: 16.08.2023].
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entity, and the actions involved are directed against individuals, not in their indi-
vidual capacity, but as members of the national group”®

Jonathan Hobson pointed out: “The first significant appearance of the term geno-
cide after Lemkin’s inception of the term in 1944 was during the trials in Nuremburg
and Tokyo after the Second World War. These trials were based on two important
pieces of legislation: the ‘Charter of the International Military Tribunal, which was
presented in June 1945 and formed the basis for the trials of Nazi party members at
Nuremburg, and in September 1945, the ‘International Military Tribunal for the Far
East Charter; which was the basis for trials of Japanese prisoners in Tokyo. [...] The
legislation adopted as part of the trials at Nuremburg and Tokyo were important
for several reasons. Common to both trials was a list of three crimes: crimes against
peace, war crimes, and crimes against humanity, one of the first occasions on which
such serious acts of widespread violence, aggression, and destruction were codified
at an international level.”*!

Also during the closing speeches, the term was used by the British and French
prosecutors, and during the trial itself Lemkin’s book was very often referred to.*
Rafal Lemkin took further steps to criminalise genocide. He devoted himself en-
tirely to the work of having the UN implement a convention that would prevent the
“crime above crimes”

According to Sam McFarland and Catherine Hamer: “Following the conclusion
of the Nuremberg trials, Lemkin set about persuading the newly formed United
Nations to recognise genocide as a violation of international law. In early 1946, he
travelled to Lake Success (New York), where the initial UN meetings were held. He
was there ‘totally unofficial’ (totally unofficial), as the title of his autobiography says,
but this did not prevent him from continuing his struggle. He accosted delegates
and correspondents in the corridors, puzzling them, saying: “You and I must change
the world”*

Lemkin himself wrote: “First, I wrote a draft resolution on the soft sofa in the
Delegates’ Lounge. Then I let it be mimeographed by the U.N. because it is easier to
talk about a draft proposal with the document before one’s eyes. The draft resolu-
tion modestly asked the U.N. to study genocide with the view of establishing it as an

20 R. Lemkin, Axis Rule in Occupied Europe..., p. 79.

21 J. Hobson, Prosecuting Lemkin’s Concept of Genocide: Successes and Controversies, Genocide Studies
and Prevention: An International Journal 2019, vol. 13, no. 1, p. 20.

22 R. Szawlowski, Rafat Lemkin (1900-1959) polski prawnik, twérca pojecia ,,ludobdjstwo”, in: Zbrodnie
przesztosci. Opracowania i materialy prokuratoréw IPN, vol. 2. Ludobéjstwo, eds. R. Ignatiew, A. Kura,
Warszawa 2008, p. 15.

23 S. McFarland, K. Hamer, Jak ludobéjstwo..., p. 78.
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international crime, like piracy, trade in children, and slavery. I stressed that geno-
cide had happened throughout history and inflicted great losses on mankind and
culture. I thought the draft should not demand too much, so that the delegations
might make it stronger. The main thing is not to frighten by too-bold demands.”**

The definition was so broad that it found its opponents; mainly the Soviet Union,
where large-scale killings and persecution of political dissidents were the norm,
but also Britain, which feared the consequences of its colonial past, and which de-
scribed the convention as a complete waste of time, given that if genocide was oc-
curring somewhere, it was in conditions where no international convention would
apply.”® As Alexa Stiller reminds us, a UN resolution on genocide was successfully
adopted on 11 December 1946. In contrast to the later Convention for the Preven-
tion of Genocide of December 1948, the 1946 resolution was not limited to mass
murder and still contained the cultural extermination of groups. At the same time,
however, the aspect of forced resettlement and forced assimilation, unlike Lemkin’s
original concept, had already disappeared...*

Lembkin’s reactions were described in detail by Samantha Power: “When report-
ers looked for Lemkin immediately after the Convention was passed on December
9, 1928, they could not find him in any way. At last, they found him in the evening,
sitting alone and weeping, or rather, sobbing. And this man, who had previously
imposed himself directly on journalists, now asked them to leave him alone... In
doing so, he described the Convention as an ‘epitaph on the grave of his mother,
who died in Poland at the hands of the Germans’ and as a token of recognition that
‘she and many millions of lives did not die in vain”*

Despite this, Lemkin felt disappointed and bitter because of being unaware of
what fruit his work would bear in the future. William Schabas pointed out an im-
portant aspect in the context of the progressive effects of Lemkin's work over time:
“Since 1948, the law concerning crimes against humanity has evolved substan-
tially. That crimes against humanity may be commited in time of peace as well as
war has been recognized in the case law of the ad hoc international tribunals, and
codified in the Rome Statute. Arguably, the obligations upon States found in the
Genocide Convention now apply mutatis mutandis, on a customary basis, in the
case of crimes against humanity. Therefore, the alleged gap between crimes against

24 R. Lemkin, Totally Unofficial..., p. 122.

25 J. Cooper, Raphael Lemkin and the Struggle for the Genecide Covention, New York 2008, p. 94.

26 A, Stiller, The Mass Murder of the European Jews and the Concept of ‘Genocide’ in the Nuremberg Tri-
als: Reassessing Raphaél Lemkin’s Impact, Genocide Studies and Prevention: An International Journal
2019, vol. 13, no. 1, p. 163.

27 S. Power, ‘A Problem from Hell”: America and the Age of Genocide, New York 2002, p. 60.
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humanity and genocide has narrowed considerably. Speaking of the relative gravity
of crimes against humanity, the International Commission of Inquiry on Darfur
said: ‘Tt is indisputable that genocide bears a special stigma, for it is aimed at the
physical obliteration of human groups. However, one should not be blind to the fact
that some categories of crimes against humanity may be similarly heinous and car-
ry an equally grave stigma>’**

Professor Lemkin, a great legal mind, nominated for the Nobel Prize ten times, died
on 28 June 1959 in New York after he collapsed at a bus stop. He was returning from
a publishing house preparing his autobiography, in which he told the story of his life and
his fight to prevent the crime of genocide. Only four people attended his funeral.

Conclusion

Although Lemkin passed away alone, his legacy has forever changed international
law and the understanding of what the ‘Crime of Crimes’ is. The timeliness of his
work is particularly striking now, more than 80 years after the outbreak of the Sec-
ond World War. Lemkin can be boldly called a prophet of law, especially when we
analyse his theories on cultural genocide in the present day. Lemkins innovative
approach shocked his academic and political contemporaries. One thing is certain:
there is a great need to develop his legal thought. To paraphrase the great jurist,
these times call for another, new perspective on the processes taking place in soci-
eties around the world.

There are online tools used to stupefy entire nations under the guise of enter-
tainment. The fact that the popular Chinese platform TikTok has been banned and
blocked in many countries and European institutions is a wake-up call. Citing na-
tional security reasons, India has blocked access to 59 Chinese smartphone apps. The
blocking of TikTok, which has 120 million users in India, is expected to be the most
severe. The sanctions are a response to the border conflict with China. In a state-
ment cited by The Indian Express daily newspaper, the Indian Ministry of Information
Technology quotes the theft and sending of users’ data to servers outside India as the
reason for blocking mobile apps. The collection and profiling of this data by elements
hostile to India’s national security and defence, which strikes at India’s sovereignty
and integrity, requires extraordinary countermeasures, the ministry wrote.”’

28 W. Schabas, Genocide in International Law: The Crime of Crimes, 2nd ed., New York, 2009, pp. 14-15.

2 U. Gwiazda, TikTok w Indiach zablokowany. Powod? Wzgledy bezpieczeristwa, RMF24, 30.06.2020,
https://www.rmf24.pl/fakty/swiat/news-tiktok-w-indiach-zablokowany-powod-wzgledy-bezpie-
czenstwa,nld,4583984#crp_state=1 [access: 20.08.2023].
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The proliferation of destructive content changes culture and identity, and in-
creasingly leads to the death of people who, influenced by “online trends,” engage
in life-threatening behaviours to feel part of a fictitiously created “community”
A similar threat is posed by the propagation of religious sects, mainly in the radical
Islamist trend, or the drug cartels created by left-wing extremists in Colombia. Ven-
ezuelan President Hugo Chavez, who died in 2013, was pursuing a plan to flood the
US with drugs from the Colombian leftist guerrilla Revolutionary Armed Forces
of Colombia (FARC), the Madrid daily El Mundo reported. This was thought to be
a form of warfare against the US.” These threats may seem distant and exotic, but
they are an ongoing process and, in the long run, a real threat to the integrity of
societies. Europe, which is experiencing a crisis of the family, has been promoting
militant atheism and the greatest of crimes, abortion, for many years. Thus, it is also
putting itself in danger of self-destruction. In view of the changing world, new tools
and systems of political and cultural warfare, a system of effective war reparations,
but also ways of preventing non-military destruction, must be constantly devel-
oped. This is why it is important to return to the work of Lemkin, who described
very clearly what we face as a world: “Genocide is the destruction of a particular
national and ethnic group [...] it does not necessarily mean the immediate destruc-
tion of a nation, except when carried out by the mass murder of all members of the
group. Rather, it is meant to imply a coordinated plan of diverse actions aimed at
the annihilation of the group itself. The aim of such a plan would be to disintegrate
the political and social institutions, culture, language, national sentiments, religion
and economic basis of existence of national groups, as well as to take away the per-
sonal security, freedom, health, dignity and even the lives of individuals belonging
to such groups. Genocide is directed against the national group as a whole, and its
actions are directed against individuals not as individuals but as members of the na-
tional group. [...] Genocide has two phases: the first, the destruction of the national
ways of life of the oppressed group; the second, the imposition of the national ways
of life of the oppressor.™!

Genocide is a process, not an event. What distinguishes the ‘Crime of Crimes’
from other crimes is the dolus specialis; the special intention, which informs the
perpetrators about their responsibility when they commit specific acts of violence.
Lemkin noted the homicidal processes of his time and predicted that they would

30 M. Zatyka, Media: Prezydent Wenezueli chciat zala¢ USA narkotykami od FARC, Bankier.pl, 13.09.2019,
https://www.bankier.pl/wiadomosc/Media-Prezydent-Wenezueli-chcial-zalac-USA-narkotykami-
0d-FARC-7737985.html [access: 20.08.2023].

31 R.Lemkin, Rzgdy patistw Osi w okupowanej Europie. Prawa okupacyjne, analiza rzqgdzenia, propozycje
zadoséuczynienia, trans. A. Bienczyk-Missala et al., Warszawa 2013, p. 110.
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recur. This is precisely why he was so concerned about countering genocide. Over
136 states have committed themselves to the prevention of genocide, and the prohi-
bition of genocide is ius cogens; that is, a peremptory norm so fundamental that no
state can deviate from it. It is only up to us to recognise new destructive processes...
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Jedenasta nadzwyczajna sesja specjalna

5 punkt porzadku

Pismo Stalego Przedstawiciela Ukrainy przy ONZ

z dnia 28 lutego 2014 r. skierowane do Przewodniczacego Rady Bezpieczenstwa
(5/2014/136)

Rezolucja przyjeta przez Zgromadzenie Ogéine w dniu 23 lutego 2023 r.
[Bez odniesienia do Komitetu Gtéwnego (A/ES-11/L.7)]
ES-11/6. Zasady Karty Narodéw Zjednoczonych stanowigce podstawe
powszechnego, sprawiedliwego i trwatego pokoju na Ukrainie

Resolution adopted by the General Assembly on 23 February 2023
ES-11/6. Principles of the Charter of the United Nations underlying a comprehensive,
just and lasting peace in Ukraine

Pe3ontouus, npuHaATas eHepanbHol Accambneen OOH 23 deBpana 2023 roga
ES-11/6. NMpuHumnbl YctaBa OpraHuzaymm O6beanHEHHbIX Hauwmi, nexalme B ocHoBe
LOCTVXKEHNA BCEOOEMITIOLLETO, CMPaBeANIMBOro 1 NPOYHOro M1pa Ha YKpanHe

Pe3ontouia npuinHaTa leHepanbHoto Acambneeto 23 notoro 2023 poky
ES-11/6. npuHuunu CratyTy OpraHisadii O6'egHaHnx Hauii, wo 3abe3neyytotb ocHOBY
[NA 3aranbHOro, CpaBef/IMBOro i TPMBanoro Mupy B YKpaiHi

ttum. zj. ang. EDYTA KRZYSZTOFIK
Dr, Katolicki Uniwersytet Lubelski Jana Pawta Il
e-mail: edyta krzysztofik@kul.pl, https://orcid.org/0000-0001-6160-9600

Zgromadzenie Ogélne,
przywotujgc cele i zasady zawarte w Karcie Narodéw Zjednoczonych,

przywotujgc réwniez wynikajace z artykutu 2 Karty Narodéw Zjednoczonych
zobowigzanie wszystkich panstw do powstrzymywania si¢ w swoich stosunkach
miedzynarodowych od grozby uzycia sily lub uzycia jej przeciwko integralnosci
terytorialnej lub niepodlegtosci politycznej ktéregokolwiek panstwa, lub w jakikol-
wiek inny sposob niezgodny z celami Organizacji Narodéw Zjednoczonych, oraz
do rozstrzygania sporéw miedzynarodowych srodkami pokojowymi,
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potwierdzajqgc, ze zadne zajecie terytorium wynikajace z grozby uzycia sity lub
uzycia sily nie bedzie uznawane za legalne,

przywotujgc istotne rezolucje przyjete podczas jedenastej nadzwyczajnej sesji
specjalnej oraz rezolucje 68/262 z dnia 27 marca 2014 r.,

podkreslajgc, ze rok po inwazji na Ukraine na pelng skale osiagnigcie powszech-
nego, sprawiedliwego i trwalego pokoju stanowitoby znaczacy wkiad we wzmoc-
nienie migdzynarodowego pokoju i bezpieczenstwa,

przywotujgc postanowienie Miedzynarodowego Trybunatu Sprawiedliwosci
7 dnia 16 marca 2022 r.},

ubolewajgc nad strasznymi konsekwencjami dla praw czlowieka i skutkami
humanitarnymi agresji Federacji Rosyjskiej na Ukraine, w tym ciagtymi ataka-
mi na infrastrukture krytyczna w calej Ukrainie o niszczycielskich skutkach wo-
bec ludnosci cywilnej, oraz wyrazajac powazne zaniepokojenie duzg liczba ofiar
wsrod ludnosci cywilnej, w tym kobiet i dzieci, liczbg 0s6b wewnetrznie przesied-
lonych i uchodzcéw potrzebujacych pomocy humanitarnej, a takze popetnionymi
w stosunku do dzieci i znecaniem sie nad dzie¢mi,

odnotowujgc z gtebokim zaniepokojeniem niekorzystny wptyw wojny na $wia-
towe bezpieczenstwo zywnosciowe, energie, ochrone i bezpieczenstwo nuklearne
oraz na $srodowisko,
1. Podkresla potrzebe jak najszybszego osiggniecia powszechnego, sprawiedliwego
i trwatego pokoju w Ukrainie zgodnie z zasadami Karty Narodéw Zjednoczonych;
2. Przyjmuje i podkresla zdecydowane wsparcie dla wysitkéw Sekretarza General-
nego i Panstw Czlonkowskich na rzecz promowania powszechnego, sprawiedli-
wego i trwalego pokoju w Ukrainie, zgodnego z Kartg, w tym z zasadami suwe-
rennej réwnosci i integralnosci terytorialnej panstw;
3. Wzywa panstwa cztonkowskie i organizacje miedzynarodowe do podwojenia
wsparcia dla wysitkéw dyplomatycznych na rzecz osiagnigcia powszechnego,
sprawiedliwego i trwalego pokoju w Ukrainie, zgodnego z Kartg;
4. Potwierdza swoje zaangazowanie na rzecz suwerennosci, niepodlegtosci, jed-
nosci i integralnodci terytorialnej Ukrainy wjej granicach uznanych na arenie
miedzynarodowej, wlaczajac w ten zakres rowniez jej wody terytorialne;
5. Ponawia swoje zadanie, aby Federacja Rosyjska natychmiast, catkowicie i bez-
warunkowo wycofala wszystkie swoje sity zbrojne z terytorium Ukrainy w jej
granicach uznanych przez spoteczno$¢ miedzynarodowa i wzywa do zaprzestania
dzialan wojennych;

1 Zob. Official Records of the General Assembly, Seventy-seventh Session, Supplement No. 4 (A/77/4),
paras. 189-197.
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6. Zgda, aby traktowanie przez strony konfliktu zbrojnego wszystkich jercow
wojennych bylo zgodne z postanowieniami Konwencji Genewskiej dotyczacymi
traktowania jencow wojennych z dnia 12 sierpnia 1949 r.* oraz I Protokotu do-
datkowego do Konwencji Genewskich z 1949 r.%, a takze wzywa do catkowitej wy-
miany jencéw wojennych, uwolnienia wszystkich bezprawnie przetrzymywanych
0sob oraz powrotu wszystkich internowanych iludnosci cywilnej przymusowo
przewozonej i deportowanej, w tym dzieci;

7. Wzywa do pelnego wywigzania si¢ stron konfliktu zbrojnego z ich zobowia-
zan wynikajacych z miedzynarodowego prawa humanitarnego do stalej dbalosci
o oszczgdzenie ludnosci cywilnej i obiektéw cywilnych, zapewnienia bezpieczne-
go i niezakléconego dostepu pomocy humanitarnej do 0séb potrzebujacych oraz
powstrzymywania si¢ od atakowania, niszczenia, usuwania lub czynienia bezuzy-
tecznymi przedmiotéw niezbednych do przetrwania ludnosci cywilnej;

8. Wzywa takze do natychmiastowego zaprzestania atakéw na infrastrukture kry-
tyczng Ukrainy oraz wszelkich celowych atakéw na obiekty cywilne, w tym bu-
dynki mieszkalne, szkoly i szpitale;

9. Podkresla potrzebe zapewnienia poniesienia odpowiedzialnosci za najpowaz-
niejsze przestepstwa prawa miedzynarodowego popetnione na terytorium Ukra-
iny wdrodze odpowiednich, sprawiedliwych i niezaleznych dochodzen oraz
$cigania na szczeblu krajowym lub miedzynarodowym, a takze zapewnienia spra-
wiedliwosci wszystkim ofiarom i zapobiegania przysztym przestepstwom;

10. Naktania wszystkie panstwa cztonkowskie do wspolpracy w duchu solidarno-
$ci w celu zajecia sie globalnym skutkami wojny dla bezpieczenstwa zywnoscio-
wego, energii, finanséw, srodowiska oraz ochrony i bezpieczenstwa nuklearnego,
podkredla, ze ustalenia dotyczace powszechnego, sprawiedliwego i trwalego po-
koju w Ukrainie powinny uwzgledni¢ te czynniki i wzywa panstwa czlonkowskie
do wspierania Sekretarza Generalnego w jego wysitkach majacych na celu zara-
dzenie tym skutkom;

11. Postanawia odroczy¢ czasowo XI nadzwyczajng sesje specjalng Zgromadzenia
Ogolnego i upowazni¢ Przewodniczacego Zgromadzenia Ogélnego do wznowie-
nia jej posiedzen na wniosek Panstw Czlonkowskich.

19. posiedzenie plenarne
23 Jutego 2023 r.

2 United Nations, Treaty Series, t. 75, nr 972.
3 Tamze, t. 1125, nr 17512.
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Law on Assistance to Citizens of Ukraine in Connection with the Armed
Conflict on the Territory of that State. Commentary, ed. Witold Klaus,

Wolters Kluwer, Warsaw 2022, pp. 492

Ustawa o pomocy obywatelom Ukrainy w zwiqzku z konfliktem zbrojnym na terytorium
tego panstwa. Komentarz, red. Witold Klaus, Wolters Kluwer, Warszawa 2022, ss. 492

3akoH «O nomMowju 2paxoaHam YKpauHsl 8 c8s3U C B00PYXEHHbIM KOHGUKMOM Ha
meppumopuu 3mozo 2ocyoapcmaa». KommeHmapud, pep. Butonbg Knayc,
Wolters Kluwer, Bapwasa 2022, 492 c.

3akoH lpo donomozy epomadsHam YKpaiHu y 38's3Ky 3i 36polHUM KOHGAIKMOm
Ha mepumopii yiei depxxasu. Komenmap, pep. Bitonbg Knayc, Wolters Kluwer,
Bapwasa 2022, cc. 492

MILENA KLOCZKOWSKA
M.A, The John Paul Il Catholic University of Lublin
e-mail: milena kloczkowska@kul.pl, https://orcid.org/0000-0003-2660-9415

On 24 February 2022, a momentous event occurred that left an indelible mark on
Europe and the global community. After eight years of persistent conflict, Russia
launched a full-scale aggression against Ukraine. The ramifications of this shock-
ing episode were profound, prompting the displacement of over 6 million refugees
from Ukraine, with a staggering 5 million seeking refuge in Europe.' Notably, this
crisis engendered an unprecedented response from the Polish populace, who ex-
hibited exceptional altruism by assisting their newly arrived neighbours. The extent
of Polish engagement spanned various facets, encompassing transportation from
border areas to major urban centers, provision of lodgings in private residences, aid
in securing employment, and a myriad of other supportive activities.

In addition to the grassroots efforts of Polish citizens, international initiatives were
also conspicuous. Foremost among these was the activation of Directive 2001/55/EC?
on 4 March 2022, by the Council of the EU at the behest of the European Commis-
sion. Enacted on 20 July 2001, this directive outlines minimum standards for granting

1 Dataas of 11 July 2023, provided by the Office of the UN High Commissioner for Refugees, UNHCR,
https://data.unhcr.org/en/situations/ukraine [access: 12.11.2023].

2 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protec-
tion in the event of a mass influx of displaced persons and on measures promoting a balance of efforts
between Member States in receiving such persons and bearing the consequences thereof, OJ L 212/12,
7.07.2001, pp. 12-23.
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temporary protection during mass influxes of displaced persons, with an emphasis
on fostering an equitable distribution of efforts among Member States. Significantly,
this marked the inaugural implementation of the directive, which seeks to streamline
the provision of temporary protection for those fleeing affected regions through a less
formalized and more expedited administrative process. Additionally, member states
are obligated to furnish social assistance, accommodation, medical care, and educa-
tional support to the displaced individuals.

Independently of these commendable international endeavors, the Polish legisla-
ture proactively addressed the issue by enacting a bespoke law on 12 March 2022. En-
titled the “Law on Assistance to Citizens of Ukraine in Connection with the Armed
Conflict on the Territory of that State, this legislation reflects a responsive and ex-
peditious approach to addressing the emergent, critical, and challenging situation.
The urgency of the legislative process is underscored by the date of enactment,
12 March 2022, indicating a swift and decisive response to the unfolding crisis.

In response to the emergence of legislation which, albeit new, was immediately
used in practice, as early as in 2022 a publication appeared entitled Ustawa o po-
mocy obywatelom Ukrainy w zwigzku z konfliktem zbrojnym na terytorium tego
panistwa. Komentarz (Law on Assistance to Citizens of Ukraine in Connection with
the Armed Conflict on the Territory of that State. Commentary) edited by Dr. habil.
Witold Klaus, Professor of the Polish Academy of Sciences. The book is co-authored
by Rafal Cieslak, Marcin Gorski, Malgorzata Jazwinska, Ewa Kacprzak-Szymanska,
Agnieszka Kwasniewska-Sadkowska, Patrycja Mickiewicz, Marcin Princ, and
Katarzyna Stubik. As the authors point out in the introduction, the commentary
was prepared by a team of specialists who have experience in migration law, admin-
istrative law, criminal law, foster care, and public finance. A great advantage of this
team of authors is that each of them has many years of experience in work involving
support for refugees and migrants.

The book was published by Wolters Kluwer Publishing House and has 492 pages
including a table of contents, a list of legal acts, literature, an introduction, 116 arti-
cles commented consecutively, a list of primary sources, and a detailed description
of the authors. The standard commentary’s intuitive layout is to be commended,
along with “bold text,” which allows the reader to quickly find the needed issue.
In addition, the commented articles have small tables of contents below the text,
which makes navigating through the commentary even easier.

3 Act of 12 March 2023, Law on Assistance to Citizens of Ukraine in Connection with Armed Conflict
on the Territory of Ukraine, Journal of Laws [Dziennik Ustaw] of 2022 item 583 as amended.
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Although the book has no chapters, one can undertake to specify the topics it
discusses based on the law it comments on. Thus, the commentary discusses the
following issues: the principles of legalization and registration of residence, access
to the labor market, social benefits, health care, education, legal assistance, organi-
zation of aid activities by public agencies, and provisions authorizing institutions to
undertake or finance specific activities resulting from the presence of refugees from
Ukraine in Poland.

The systematized structure of the commentary also deserves praise. What is
more, the authors discuss each issue with remarkable thoroughness. Each com-
mented article begins with an introduction and normative context. In the following
stages, very often, if necessary, the exact scope of the subject of the provision is
discussed. This is followed by a discussion of the issues relevant to the provision
being commented on. With each such analysis, the authors focus on obscurities by
providing a range of information that becomes useful for interpretation. Thus, one
can see the realization of the authors’ assumption indicated in the introduction. The
authors of the commentary explain the provisions of the law in detail and offer their
interpretation. In the reviewer’s opinion, however, the number of references and
the accuracy of the analyses carried out do not exclude the reader’s independent
conclusion.

Due to the comprehensiveness of the work, this review is limited to discussing
only its most relevant elements.

In the beginning, the authors focus on a thorough discussion of the scope of
the law’s subject matter. A very thorough description is offered with the indication
of interpretative and practical problems, as well as the amendments made in this
area. A further part of the publication discusses the provisions on the legalization of
residence of Ukrainian refugees, with detailed guidelines for registration, assigning
a PESEL number, taking appropriate photographs, creating a trusted profile, and
activating the mObywatel application. In addition, the authors thoroughly discuss
the possibilities that offices and institutions can use to implement the indicated
tasks.

In the area of employment, of utmost importance is the commentary on Arti-
cle 22 — the right to work and to register as an unemployed person or job seeker and
Article 23 - the right to undertake and carry out economic activity by Ukrainian
citizens. From a practical perspective, Ukrainian citizens ask many questions in this
area. The authors synthesize the rights and obligations, also accurately presenting
the construction of application forms, formalities necessary to meet, or possible
penalties. In the content of the commentary, one can also find numerous references
to other laws, including those on migrants and refugees. As a result, explanations of
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the application of the law to migrants with a different basis for legal residence are
also frequently offered.

In the field of child custody, one of the themes thoroughly discussed by the
authors is the temporary custody of children. This issue was a completely new solu-
tion raising many doubts. However, temporary guardianship is necessary because
it enables minor Ukrainian citizens who have been separated from their parents
or legal guardians to receive the necessary care in Poland. Thanks to the compre-
hensive study in the commentary, the reader learns exactly who can be a guardian,
and what conditions must be met. Given the novelty of this solution, as well as the
extremely rapid dynamics of action towards unaccompanied minors, the commen-
tary becomes an accessible instruction that can be used by everyone.

Given the new difficult situation, allowing Ukrainian citizens to use benefits
helps to start a new stage in life. The commentary provides a detailed description
of benefits such as family benefits, care benefits, the “500+” child-rearing benefit,
Family care capital, and subsidized nursery care. Each benefit is discussed in detail
with an indication of who can apply for it and how. This is a great advantage of this
work since refugees are unfamiliar with these benefits. It is therefore necessary to
indicate exactly what benefits are provided by the Polish legislator, how they can be
applied for, as well as to whom they are due and to what extent.

Regarding health care for Ukrainian citizens residing in Poland, the editors dis-
cuss in detail key aspects of access to medical benefits. The authors provide a de-
tailed analysis of the various types of healthcare benefits available to Ukrainian
citizens covered by the special law. They also explain the principles of providing
such benefits and the required documents. This is a comprehensive source of infor-
mation on health care for Ukrainian citizens in Poland, and the meticulousness of
the analysis and the practical tips presented by the authors make this commentary
a valuable guide for anyone not only for lawyers but also for civil servants, entrepre-
neurs or healthcare workers.

According to the law, refugees from Ukraine are guaranteed educational rights
on the same basis as Polish citizens. The commentary discusses the scope of these
rights, which include preschool education, education in various types of schools,
and higher education. The condition for Ukrainian citizens to receive education in
Poland is the possession of a document proving identity and Ukrainian citizenship,
but the lack of such a document does not exclude the possibility of education, as
this can be accessed based on a statement on arrival from the territory of Ukraine
due to armed conflict. The authors discuss in detail the types of education and the
rules and the necessary documents for being admitted to them. This is a compre-
hensive guide to educational issues, highlighting key information such as the right
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to study at the expense of the state, the possibility of admission on various grounds,
and the readiness of Polish schools to integrate with migrants.

To benefit from legal assistance, Ukrainian citizens must submit an application,
which may be in written or oral form. The authors discuss in detail the different
types of legal aid, explaining the principles of its provision and the required doc-
uments. It is a comprehensive source of information on free legal assistance for
Ukrainian citizens in Poland upon arrival after 24 February 2022. Reviewers em-
phasize that this assistance is crucial for migrants, enabling them to resolve issues
related to their situation in Poland in a manner consistent with applicable law.

The collective work edited by Dr. habil. Witold Klaus, prof. PAN, entitled Usta-
wa o pomocy obywatelom Ukrainy w zwigzku z konfliktem zbrojnym na terytorium
tego paristwa. Komentarz, stands as a commendable and timely contribution to the
legal discourse surrounding the humanitarian crisis triggered by Russia’s full-scale
aggression against Ukraine on 24 February 2022. The commentary is extremely
practical. It provides a detailed explanation of each of the concepts. In doing so, the
authors use clear and transparent language that can be understood by everyone. The
authors themselves point out that the addressees of the commentary are not only
lawyers but also government and local government officials, and entrepreneurs. In
the author’s opinion, the commentary is a perfect instruction for everyone on how
to navigate the new situation. The thorough analysis, presented in an exceptionally
clear manner, greatly facilitates the understanding of the procedures. It is impos-
sible not to agree with the words of the book’s reviewer quoted on the cover of the
book by Prof. Dr. habil. Irena Rzeplinska, Every official implementing the speculative
law should have this manual on their desk.

The commentary merits a positive reception. It is a valuable study and the only
one in this area. It does not provide an extensive bibliography or case law, as this
is impossible due to the novelty of the legislation. Nevertheless, the authors show
their expertise and practical experience by discussing the problems in great detail,
along with referring to relevant legislation. As a result, each issue seems to be dis-
cussed comprehensively which deserves special praise. As a reviewer who knows
the previous achievements of the authors, I can say that the structure chosen for
the book is ideal for coping with such a difficult task of preparing a commentary on
completely new developments in such a remarkably short time.
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On 2-3 March 2023, the Faculty of Political Science and Journalism of the Adam Mickie-
wicz University, Poznan, hosted a scientific conference, “Elections and Electoral Law.
Standards, Safeguards, Practice.” It was organised by lawyers and political scientists who
deal with the issues of elections and electoral law on a daily basis. It is worth noting
that this was already the seventh edition of this very important and well-recognised
scientific undertaking among election researchers. The event was held under the pa-
tronage of local authorities, including Marshal of the Wielkopolska Region, District
Governor of Poznan, Mayor of Poznan; local legal professional associations: District
Chamber of Legal Advisers in Poznan, Wielkopolska Bar Association, Chamber of No-
taries in Poznan and Chamber of Bailiffs in Poznan. Due to the subject matter of the
conference, the patrons of the event included, as in previous years, the National Elec-
toral Commission and the National Electoral Office. Other patrons included the Polish
Society of Constitutional Law and the Polish Political Science Association. Interestingly,
for the first time, the organisers have also invited the Batory Foundation to co-organise
the event, entrusting it with the status of an expert partner.

In keeping with the organisers’ intentions, the purpose of the conference was
to exchange opinions and views and to present the results of research into the
broader issues of elections and electoral law, in particular standards and safe-
guards for democratic elections, electoral behaviour, the practice of applying
electoral law, and threats to the electoral process.! Addressing these issues ap-

1 Elections and Electoral Law. Standards, Safeguards, Practice, https://wnpid.amu.edu.pl/strona-
-glowna/kalendarz-wydarzen/wydarzenia/konferencja-naukowe/wybory-i-prawo-wyborcze.-
-standardy,-gwarancje,-praktyka-2023 [access: 27.03.2023].
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pears eminently justifiable, given both the experience of elections held in recent
years and the great dynamics of changes in electoral law. The indicated topics
during the conference were considered both in the theoretical and practical
context, which was undoubtedly influenced by the choice of speakers. They
included not only the representatives of the academic community but also elec-
tion administration (National Electoral Commission, electoral commissioners,
employees of the National Electoral Office), judges, lawyers, representatives of
non-governmental organisations and politicians. The two-day conference con-
sisted of ten panels.

The conference began with an opening panel, during which representatives of
the organisers and patrons welcomed participants and unanimously stressed the
importance of the event for electoral law and practice. The following spoke in turn:
Prof. Tadeusz Wallas — Vice-Rector of the Adam Mickiewicz University, Poznan;
Prof. Andrzej Stelmach, Dean of the Faculty of Political Sciences and Journalism of
the Adam Mickiewicz University; Sylwester Marciniak, Chairperson of the Nation-
al Electoral Commission; Marek Gola, Deputy Chairperson of the Wielkopolska
Regional Assembly; Jan Grabkowski, District Governor of Poznan; Grzegorz Gano-
wicz, Chairperson of the Poznan City Council; Zbigniew Tur, Deputy Chairper-
son of the National Council of Legal Advisers; Marek Jessa, Chairperson of the
Council of the Chamber of Bailiffs in Poznan; Dr. Andrzej Rataj, President of
the Chamber of Notaries in Poznan; and Dr. Katarzyna Golusinska, Treasurer of
the Poznan Regional Bar Council.

After the opening part, Plenary Session I was scheduled, chaired by the Honor-
ary President of the Venice Commission, Prof. Dr. habil. Hanna Suchocka (Adam
Mickiewicz University). After a brief introduction to the panel’s subject matter,
the floor was given to Sylwester Marciniak, Chairperson of the National Electoral
Commission. The speaker presented the issue of the functioning of the Nation-
al Electoral Commission, analysing historical experience and referring to future
perspectives. The second speaker, Prof. Dr. habil. Jarostaw Flis (Jagiellonian Uni-
versity) presented key dilemmas related to proposals to introduce mixed electoral
law in Poland. In a sense, this issue was continued by another guest speaker, Prof.
Dr. habil. Bartlomiej Michalak (Nicolaus Copernicus University in Torun), pre-
senting a paper entitled “A mixed system of personalised proportionality in elec-
tions to the Sejm of the Republic of Poland.” In the last of the speeches scheduled
in Session I, Dr. habil. Jacek Zalesny addressed the problem of the extension of the
term of office of local government bodies. This paper, given the many controversies
that the adoption of the Act of 29 September 2022 on the extension of the term of
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office of local government bodies,” was an extremely timely and important voice in
the discussion on the value of cyclicity and periodicity of elections in a democratic
state under the rule of law.

The next plenary session (II) was moderated by Prof. Dr. habil. Andrzej Szmyt
(University of Gdansk). The first speaker, Prof. Dr. habil. Marek Chmaj (SWPS Uni-
versity, Warsaw) discussed the issue of vacatio legis in the case of enacted elec-
toral laws. This issue should be regarded as particularly important in view of the
fact that the Polish legislator has not attached importance to this institution and
its safeguarding role in the electoral process for many years. The subject of changes
in electoral law was continued in his paper by Prof. Dr. habil. Krzysztof Skotnicki
(University of Lodz). The Professor discussed the issue of legislative silence in the
electoral law. This issue also seems highly topical as the Polish legislator, with al-
most every subsequent change to the electoral law, disregards the Tribunal and Eu-
ropean standards prohibiting making significant changes to the electoral regula-
tions at least six months’ or a year before the elections.* The floor was then taken by
Prof. Dr. habil. Ryszard Balicki (University of Wroctaw), who gave a speech entitled
“Electoral thresholds - the democratic purpose of an undemocratic institution.”
Panel Session II concluded with a speech delivered by Prof. Dr. habil. Magdalena
Musial-Karg (Adam Mickiewicz University). Prof. Musial-Karg presented the issue
of electoral silence, giving an interesting account of both the theoretical and practi-
cal aspects of the functioning of the institution in question.

Plenary Session III was chaired by Prof. Dr. habil. Stawomir Patyra (Maria
Curie-Sktodowska University). Three speeches on different aspects of the princi-
ples of electoral law were presented during the panel. The first was by Prof. Dr.
habil. Krzysztof Urbaniak (Adam Mickiewicz University). The speaker discussed
the issue of canvassing in the light of the current Electoral Code, referring mainly
to the controversies brought about by the changes in the wording of Article 106 of
the said Act. Prof. Dr. habil. Jacek Sobczak (University of Economics and Human
Sciences in Warsaw) took the floor as the second speaker in this session, analysing
the issue of the principle of directness in electoral law. Panel III ended with a speech

2 Act of 29 September 2022 on the extension of the term of office of local government bodies, Journal
of Laws [Dziennik Ustaw] of 2022 item 2418.

3 The Constitutional Tribunal’s judgments: Judgment of the Constitutional Tribunal of 3 November
2006, K 31/06, LEX no. 231197, Judgment of the Constitutional Tribunal of 28 October 2009, Kp 3/09,
LEX no. 525654 and Judgment of the Constitutional Tribunal of 20 July 2011, K 9/11, LEX no. 936458.

4 See § I1.2.65 of the Explanatory Report to the Code of Good Practice in Electoral Matters. Guidelines
and Explanatory Report Adopted by the Venice Commission at its 52nd Plenary Session, 18-19 October
2002, https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2002)023rev2-cor-e [access:
26.03.2023].
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by Prof. Dr. habil. Andrzej Stelmach (Adam Mickiewicz University), who tried to
find an answer to the question of whether elections in Poland are equal.

Panel Session IV was slightly different. It was organised by the Batory Founda-
tion, the patron of the conference. This panel was special because it was a debate
moderated by Dr. Anna Materska-Sosnowska. The participants jointly sought to
identify the main threats to the electoral process in Poland while trying to develop
recommendations for the future. Debate participants included Krzysztof Izdebski
(Batory Foundation), Prof. Jacek Haman (Batory Foundation, University of War-
saw), Prof. Dr. habil. Wojciech Laczkowski (former Chairperson of the National
Electoral Commission, Adam Mickiewicz University), Prof. Dr. habil. Bartlomiej
Michalak (Batory Foundation, Adam Mickiewicz University) and Judge Jerzy
Stepien (retired judge of the Constitutional Tribunal, former President of the Con-
stitutional Tribunal, Lazarski University).

After four highly interesting plenary sessions, identifying a number of legal and
practical problems in the organisation of elections and compliance with the stan-
dards of the democratic electoral process, parallel panel sessions began. The first
of these, moderated by Dr. Natasha Lubik-Reczek (Adam Mickiewicz University),
featured several interesting and thematically diverse speeches. First, the floor was
taken by Prof. Dr. habil. Joanna Rak (Adam Mickiewicz University), presenting
“Medical populism of the ruling camp before and after the 2020 presidential elec-
tions in Poland” This was followed by a scheduled speech by Prof. Dr. habil. Prze-
mystaw Zukiewicz (University of Wroctaw) entitled “Party switching and parlia-
mentarism and democracy: Why inter-party transfers do not violate the so-called
‘electoral contract’?” Dr. Tomasz Ggsior (National Electoral Office) discussed the
recent changes to the Electoral Code regarding the financing of political parties
and election campaigns. The last of the speeches scheduled in this session was by
Prof. Dr. habil. Jacek Wojnicki (University of Warsaw) entitled “Never ending story.
In search of a parliamentary majority - the case of Bulgaria and Slovakia.”

A parallel Panel Session II was held, with Dr. Norbert Gill (Adam Mickiewicz
University) as moderator. The topics of the panel focused on vital institutions of
electoral law. First, Prof. Dr. habil. Mariusz Jablonski (University of Wroclaw) pre-
sented the problem “The person of trust as a personal data controller within the
meaning of the GDPR? This topic is undoubtedly worth a broad discussion in con-
nection with the recent amendment of the Electoral Code and the changes to the
provisions relating to the processing of voters’ data obtained in connection with the
social control of the electoral process. The next two papers presented by Grzegorz
Gasior (National Electoral Office) and Dr. Agata Pyrzynska (University of Szczecin)
concerned the institution of the Central Electoral Register, which was introduced
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by the Act of 26 January 2023 on amending the Act - Electoral Code and certain
other acts.’ The first speaker discussed the path and rationale for introducing this
solution into the Polish legal system, referring to similar institutions operating in
other countries. Dr. Agata Pyrzynska, on the other hand, focused on the advantages
of the introduction of the Central Register of Voters for Polish electoral practice
and presented controversies related to the contentious mode of entry into force
of the provisions on the Register and the entity to which the legislator decided
to entrust its maintenance. The last speech of this panel, presented by Dr. Anna
Materska-Sosnowska (University of Warsaw) and Dr. Michat Mistygacz (University
of Warsaw), dealt with the issue of the dysfunctionality of election protests in Po-
land in the light of the standard of fair elections.

The second day of the conference saw four panel sessions (III-VI), which were
also held in parallel. During Session III, moderated by Prof. Dr. habil. Elzbieta
Lesiewicz (Adam Mickiewicz University), four papers were presented. The first, de-
voted to the situation of visually impaired voters, was delivered by Dr. Radostaw
Zych (University of Szczecin). Then, Pawet Ruksza, M.A. (Jan Dlugosz University,
Czestochowa) discussed “Voters” use of postal voting and voting by proxy in the ex-
ample of Czgstochowa.” The next paper by Dr. Marek WozZnicki was “Parliamentary
elections in Commonwealth realms.” The panel concluded with a speech by Dr. To-
masz Kowalczyk (Kujawy and Pomorze University in Bydgoszcz) on the issue of the
hierarchisation of the so-called fundamental principles of electoral law in Poland.

Panel Session IV was moderated by Prof. Dr. habil. Jedrzej Skrzypczak (Adam
Mickiewicz University). The programme of the panel included four speeches by
Dr. Agata Hauser (Adam Mickiewicz University) entitled “International and Euro-
pean standards concerning the settlement of disputes related to the electoral pro-
cess, Dr. Robert Kropiwnicki (Member of the Polish Parliament) entitled “Amend-
ment of the Electoral Code of 2023,” Dr. Wojciech Mojski (Maria Curie-Sklodowska
University) - “The problem of proportionality of the use of big data mechanisms
in an election campaign,” Dr. Natasza Lubik-Reczek (Adam Mickiewicz University)
and Dr. habil. Rafatl Reczek (Institute of National Remembrance) entitled “State
security organs as an element of the electoral process in the People’s Republic of
Poland between 1947 and 1989.”

The last part of the panel sessions was moderated by Prof. Joanna Rak (Adam
Mickiewicz University; Panel V) and Dr. Klaudia Golgbiowska (Adam Mickiewicz
University; Panel VI), respectively. Panel V began with a presentation by Dr. Marcin

5 The Act of 26 January 2023 on amending the Act - Electoral Code and certain other acts, Journal of
Laws of 2023 item 497.
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Lukaszewski (Adam Mickiewicz University) entitled “No alternative. The specifics
of parliamentary elections in Monaco.” Then, Wojciech Dabréwka, M.A. (Univer-
sity of Bialystok) presented “Postal voting in selected European countries. A com-
parative legal analysis” The next speaker, Rafal Swiergiel, M.A. (Adam Mickiewicz
University), presented a paper entitled “Parliamentary elections 1989-1997 and
the dynamics of the constitutional moment in Poland” The last speaker, Szymon
Mankowski, M.A. (Adam Mickiewicz University), focused on the issue of political
communication in social media during the 2020 presidential campaign in Poland.

Panel VI opened with a speech by Prof. Dr. habil. Artur Lawniczak (University
of Wroclaw) entitled “Is secret balloting a dubious and disastrous solution in polit-
ical law?” This was followed by Prof. Dr. habil. Marcin Rachwal (Adam Mickiewicz
University), who discussed the issue of factors affecting the level of voter turnout
and formal civic education. At the end of the panel, Prof. Dr. habil. Ivan Pankevych
(University of Zielona Géra) gave an interesting speech entitled “Postal voting in
selected European countries: a comparative legal analysis.”

The conference “Elections and Electoral Law. Standards, Safeguards, Practice”
was an excellent opportunity to exchange views, diagnose problems and develop
future electoral law proposals. Similarly to previous editions, an incredible value
of this event was the opportunity to engage in an interdisciplinary discussion in-
volving lawyers, political scientists and those dealing with electoral issues in theory
and practice. Looking at the key problems of the electoral process and electoral law
regulation in this way has an excellent scientific effect, as it allows the issues under
discussion to be assessed from different perspectives and viewpoints. The issues
discussed at the conference showed that elections and electoral law, not least be-
cause of their significant variability, are fascinating research areas. We hope that
the organisers will also take the trouble to hold another, i.e. eighth, edition of this
cyclical, valuable scientific event next year.
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4 kwietnia 2023 r. - ks. dr Pawel Lewandowski podczas II Miedzynarodowej Kon-
ferencji Naukowej nt. Wartosci chrzescijanskie w spoleczeristwie cyfrowym pod
honorowym patronatem Ministra Edukacji i Nauki oraz Rektora Katolickiego
Uniwersytetu Lubelskiego Jana Pawla II, zorganizowanej przez Wyzsza Szkote Go-
spodarki Euroregionalnej im. Alcide De Gasperi w Jozefowie, Uniwersytet Kardy-
nala Stefana Wyszynskiego w Warszawie, Katedre Koscielnego Prawa Publicznego
i Konstytucyjnego Katolickiego Uniwersytetu Lubelskiego Jana Pawla II oraz Me-
nedzerska Akademie Nauk Stosowanych w Warszawie, wyglosit referat pt. Warunki
dobrej komunikacji wedtug papieza Franciszka na podstawie oredzi na Swiatowe Dni
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18 kwietnia 2023 r. - ks. dr Pawel Lewandowski podczas Migdzynarodowej Kon-
ferencji Naukowej nt. Wolnos¢ wiele ma twarzy i imion, zorganizowanej przez Aka-
demi¢ Wojsk Ladowych im. generala Tadeusza Kosciuszki oraz Fundacje Campus,
wyglosil referat pt. Stefan Kardynat Wyszynski jako krzewiciel dgzen wolnosciowych
Polakéw.

27 kwietnia 2023 r. - dr Pawel Widerski, podczas XV International ScientificS
-Practical Conference “Transcarpathian Legal Readings. Law as an Instrument of
Resilience and Development in Modern Civilization Challenges”, zorganizowanej
przez Uzhhorod National University; Comenius University in Bratislava; John
Paul II Catholic University of Lublin; Masaryk University; Trnava University in
Trnava; University of Cologne; Charles University; University of Graz; “Vasile
Goldis” Western University of Arad; Legal Aid Center for the people who suffered
from military invasion, National Academy of Legal Sciences of Ukraine; SHEI
“Uzhhorod National University” oraz Center for Ukrainian and European Scientific
Cooperation, wygtosil referat pt. Taking up and pursuit of business activity in the
Republic of Poland by a citizen of Ukraine as an individual entrepreneur on the basis
of the act of March 12, 2022 on assistance to citizens of Ukraine in connection with
armed conflict on the territory of that country.

28 kwietnia 2023 r. - dr hab. Elzbieta Szczot, prof. KUL, podczas XII International
Ecumenical-Legal Conference nt. Decade of Hope. Ten Years of Pope Francis Pone
tificate, wygtosita referat pt. Dopuszczanie do Komunii sw. wiernych rozwiedzionych
Zyjgcych w ponownych zwigzkach. Migdzy “Familiaris consortio” a “Amoris laetitia”.

Maj

5 maja 2023 r. - podczas Miedzynarodowej Konferencji Naukowej nt. Ideologies
and State-Church Relations Legal Framework, zorganizowanej przez Wydzial Prawa
Uniwersytetu Trnawskiego w Trnavie we wspotpracy z Uniwersytetem Warminsko-
-Mazurskim - Filia w Etku, Instytutem Nauk o Polityce i Administracji Uniwer-
sytetu Przyrodniczo-Humanistycznego w Siedlcach, a takze Katedrg Koscielnego
Prawa Publicznego i Konstytucyjnego oraz Katedra Prawa Wyznaniowego na Wy-
dziale Prawa, Prawa Kanonicznego i Administracji KUL, dr Aneta Maria Abramo-
wicz wyglosila referat pt. Axiological foundations of the constitutional principle of
equal rights of religious organizations in Poland, ks. dr Pawel Lewandowski wyglosit
referat pt. The Holy See towards international organizations, a dr Agnieszka Ro-
manko wyglosila referat pt. Concordat as an implementation of the principle of coop-
eration between Church and State.
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8-12 maja 2023 r. - ks. dr Pawel Lewandowski, w ramach stypendium z funduszy
programu Erasmus+, odbyl wyjazd szkoleniowy w Universidade Catolica Editora,
Universidade Catdlica Portuguesa w Lizbonie.

9 maja 2023 r. - ks. dr Pawel Lewandowski, podczas Miedzynarodowej Konferen-
cji Naukowej nt. Trendy w badaniach naukowych XXI wieku, zorganizowanej przez
Akademie Wojsk Ladowych im. generata Tadeusza Kos$ciuszki we Wroctawiu oraz
Fundacje Campus w Stalowej Woli, wyglosit referat pt. Aktualne obszary badawcze
w dyscyplinie prawo kanoniczne.

10 maja 2023 r. - podczas Kongresu Ruchu ,,Europa Christi” nt. Kosciét - Edu-
kacja - Wychowanie, zorganizowanego przez Fundacje ,,Myslac Ojczyzna” im. ks.
Infulata Ireneusza Skubisia, Katedr¢ Koscielnego Prawa Publicznego i Konstytucyj-
nego KUL, Stowarzyszenie Absolwentéw i Przyjaciét Wydziatu Prawa Katolickiego
Uniwersytetu Lubelskiego oraz Fundacje¢ Wigry Pro, ks. prof. dr hab. Mirostaw Si-
tarz wyglosit referat pt. Obowigzek zrodzenia i wychowania potomstwa wedtug Ko-
deksu Prawa Kanonicznego z 1983 r., natomiast dr Agnieszka Romanko wygtosita
referat pt. Szkolnictwo wyzsze w prawie Stolicy Apostolskiej.

11 maja 2023 r. — prof. dr hab. Dariusz Dudek podczas VII Migdzynarodowej
Konferencji Naukowej nt. Problemy miedzynarodowego i krajowego bezpieczeristwa
prawnego panstw demokratycznych wobec agresji Rosji na Ukraine: Polska - Stowa-
cja — Ukraina — Niemcy, zorganizowanej przez Komisj¢ Prawnicza Polskiej Akade-
mii Nauk Oddziat w Lublinie, Instytut De Republica w Warszawie, Stowarzyszenie
Absolwentéw i Przyjaciét Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego,
Wydzial Prawa, Prawa Kanonicznego i Administracji KUL, Wydzial Prawa i Ad-
ministracji UMCS w Lublinie, Fundacje¢ Polskiej Akademii Nauk, Wydzial Prawa
Uniwersytetu Trnawskiego w Trnawie na Stowacji, Wydzial Prawa Panstwowego
Uniwersytetu Spraw Wewnetrznych we Lwowie na Ukrainie, Wydzial Nauk Praw-
nych Towarzystwa Naukowego KUL, wyglosit referat pt. Zmiana Konstytucji RP
jako odpowiedz na agresje Rosji na Ukraine. Ponadto dr Karol Adamczewski pod-
czas Ogolnopolskiej Konferencji Naukowej nt. Ecclesia vivit lege Romana: drogi
przenikania, formy dialogu, zorganizowanej przez Wydzial Prawa i Administracji
Uniwersytetu Szczecinskiego, wyglosit referat pt. Prawo Lameka, zasada talionu,
prawo ewangelicznego wybaczenia.

12 maja 2023 r. - dr hab. Krzysztof Wiak, prof. KUL, podczas VII Migdzynarodowej
Konferencji Naukowej nt. Problemy miedzynarodowego i krajowego bezpieczeristwa
prawnego panstw demokratycznych wobec agresji Rosji na Ukraing: Polska — Stowa-
cja - Ukraina - Niemcy, zorganizowane]j przez Komisje Prawniczg Polskiej Akade-
mii Nauk Oddziat w Lublinie, Instytut De Republica w Warszawie, Stowarzyszenie
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Absolwentéw i Przyjaciét Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego,
Wydziat Prawa, Prawa Kanonicznego i Administracji KUL, Wydzial Prawa i Ad-
ministracji UMCS w Lublinie, Fundacje¢ Polskiej Akademii Nauk, Wydzial Prawa
Uniwersytetu Trnawskiego w Trnawie na Stowacji, Wydzial Prawa Panstwowego
Uniwersytetu Spraw Wewnetrznych we Lwowie na Ukrainie, Wydzial Nauk Praw-
nych Towarzystwa Naukowego KUL, wyglosit referat pt. Ludobdjstwo i zbrodnie
przeciwko ludzkosci w kontekscie inwazji Rosji na Ukraine.

18 maja 2023 r. - dr Zuzanna Gadzik podczas Ogoélnopolskiej Konferencji Nauko-
wej nt. Zwierzeta i prawo, zorganizowanej przez Uniwersytet Kazimierza Wielkiego
w Bydgoszczy, wyglosila referat pt. Prawnokarna ochrona zwierzqt wykorzystywa-
nych do celéw sportowych.

19 maja 2023 r. - prof. dr hab. Dariusz Dudek podczas VI Migdzynarodowej
Konferencji Naukowej nt. Wiadza sqgdownicza a bezpieczeristwo prawne w paristwach
demokratycznych w procesie integracji europejskiej: Polska - Stowacja - Ukraina -
Niemcy, zorganizowanej przez Komisje Prawnicza Polskiej Akademii Nauk Oddziat
w Lublinie, Stowarzyszenie Absolwentéw i Przyjaciél Wydzialu Prawa Katolickiego
Uniwersytetu Lubelskiego, Wydzial Prawa, Prawa Kanonicznego i Administracji
KUL, Wydzial Prawa i Administracji UMCS w Lublinie, Fundacje Polskiej Akademii
Nauk, Wydzial Prawa Uniwersytetu Trnawskiego w Trnawie na Stowacji, Wydzial
Prawa Panstwowego Uniwersytetu Spraw Wewnetrznych we Lwowie na Ukrainie,
Wydzial Nauk Prawnych Towarzystwa Naukowego KUL, wyglosil referat pt. Trybunat
Konstytucyjny a Europejski Trybunat Praw Czlowieka z perspektywy Konstytucji RP.

22 maja 2023 r. - dr Zuzanna Gadzik wspdlnie z dr. Damianem Szeleszczukiem
podczas Ogolnopolskiej Konferencji Naukowej nt. Reforma Kodeksu karnego
z 7 lipca 2022 r., zorganizowanej przez Katedre Prawa Karnego KUL, wyglosi-
li referat pt. Okolicznosci tagodzqgce iobcigzajgce jako dyrektywy wymiaru kary.
Dr hab. Malgorzata Wasek-Wiaderek, prof. KUL, podczas Miedzynarodowej Kon-
ferencji Naukowej nt. Judicial Protection in EU Crossborder evidence gathering,
zorganizowanej przez Szwedzka Sie¢ Europejskich Studiéw Prawniczych, Uniwer-
sytet w Uppsali oraz KU Leuven, wyglosila referat pt. Cooperation of Poland with
EPPO in evidence taking. Ks. dr Pawel Lewandowski podczas XVII Ogélnokrajowej
Konferencji Naukowej nt. Mlodzi Naukowcy w Polsce - Badania i Rozwéj, zorga-
nizowanej przez Wydawnictwo Mlodzi Naukowcy, wygtosil referat Wizytacje ka-
noniczne przeprowadzone przez Biskupa Tarnowskiego Jerzego Ablewicza. Ponadto
odbytla si¢ publiczna obrona rozprawy doktorskiej mgr Izabeli Moroz pt. Koncepcja
racjonalnego prawodawcy w orzecznictwie Trybunatu Konstytucyjnego. Promotor:
dr hab. Jadwiga Potrzeszcz, prof. KUL.

STUDIA PRAWNICZE KUL 4(96) 2023



Z zycia Wydziatu / Faculty activities

22-24 maja 2023 r. - ks. prof. dr hab. Piotr Stanisz podczas XX Ogélnopolskiego
Sympozjum Prawa Wyznaniowego nt. Wolnos¢ sumienia i religii w Polsce. W 450.
rocznicg uchwalenia Konfederacji Warszawskiej i 25. rocznice ratyfikacji Konkorda-
tu, zorganizowanego przez Instytut Wymiaru Sprawiedliwosci oraz Polskie Towa-
rzystwo Prawa Wyznaniowego, wyglosit referat pt. ,Wyznawanie” pastafarianizmu
w swietle orzecznictwa sqdoéw polskich i Europejskiego Trybunatu Praw Czlowieka.

23 maja 2023 r. - dr Aneta Maria Abramowicz podczas XX Ogoélnopolskiego Sym-
pozjum Prawa Wyznaniowego nt. Wolnos¢ sumienia i religii w Polsce. W 450. rocz-
nice uchwalenia Konfederacji Warszawskiej i 25. rocznice ratyfikacji Konkordatu,
zorganizowanego przez Instytut Wymiaru Sprawiedliwos$ci oraz Polskie Towarzy-
stwo Prawa Wyznaniowego, wyglosila referat pt. Realizacja konstytucyjnej zasady
réwnouprawnienia kosciotow i innych zwigzkéw wyznaniowych w obowigzujgcych
przepisach prawnych. Ponadto ks. dr Pawel Lewandowski podczas Migdzynaro-
dowej Konferencji Naukowej nt. Drogi pedagogizacji wspétczesnego mtodego po-
kolenia, zorganizowanej przez Akademi¢ Wojsk Ladowych im. generala Tadeusza
Kosciuszki we Wroctawiu oraz Fundacje Campus w Stalowej Woli, wygtlosil referat
pt. Wychowanie mtodego pokolenia wedtug Stefana Kardynata Wyszynskiego.

25 maja 2023 r. - prof. dr hab. Dariusz Dudek podczas Konferencji Naukowej
nt. Wyzwania dla legislacji. Rola Rady Legislacyjnej, jej osiggnigcia oraz nowe per-
spektywy, zorganizowanej przez Rzagdowe Centrum Legislacji oraz Rade Legislacyj-
ng, wygtlosit referat pt. Prezydenci Rzeczypospolitej a zmiany Konstytucji z 1997 r. -
bilans 25-lecia.

26 maja 2023 r. — dr hab. Wlodzimierz Bronski, prof. KUL, podczas Ogélnopol-
skiej Konferencji Naukowej nt. Aktualne problemy mediacji w Polsce, zorganizowa-
nej przez Uniwersytet Technologiczno-Humanistyczny w Radomiu, wyglosit refe-
rat pt. Profil kompetencyjny mediatora.

30 maja 2023 r. - prof. dr hab. Dariusz Dudek podczas Ogélnopolskiej Konferencji
Naukowej nt. Procedury prawodawcze - znaczenie, zmiany, wyzwania, zorganizo-
wanej przez Stowarzyszenie Naukowe Pro Scientia Iuridica oraz Centrum Badan
nad Parlamentaryzmem, wyglosit referat pt. Prewencyjna kontrola konstytucyjnosci
ustaw — efektywnos¢ instrumentu w Swietle zatozen ustrojowych i realnej praktyki.

31 maja 2023 r. - dr Aneta Maria Abramowicz podczas Konferencji Naukowej
nt. Konstytucja. Konkordat. Prawo kanoniczne - o relacjach Rzeczypospolitej Polskiej
i Kosciota katolickiego w 30. rocznice podpisania konkordatu, zorganizowanej przez
Katedr¢ Prawa Konstytucyjnego oraz Katedre Teorii i Filozofii Prawa Wydziatu
Prawa i Administracji Uniwersytetu Lodzkiego, wyglosita referat pt. Konstytucyjna
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zasada réwnouprawnienia kosciotéw i innych zwigzkéw wyznaniowych i jej realiza-
cjia w obowigzujgcym ustawodawstwie.

Czerwiec

1 czerwca 2023 r. — dr Ilona Gradzka podczas X Miedzynarodowej Interdyscypli-
narnej Konferencji Naukowej nt. Miejsce Wilna i Warszawy w procesach integracji
(dezintegracji) regionalnej i euroatlantyckiej — postepy, wyzwania, perspektywy, zorga-
nizowanej przez Stowarzyszenie Naukowcéw Polakéw Litwy (SNPL), wyglosita re-
ferat pt. Obywatelstwo UE jako uzupelnienie i rozszerzenie obywatelstwa krajowego.

2 czerwca 2023 r. — dr Katarzyna Miaskowska-Daszkiewicz podczas Miedzynaro-
dowej Konferencji Naukowej nt. Challenges and Perspectives of the Development of
Legal Systems in the XXI Century, zorganizowanej przez Faculty of Law of the Unie
versity of Banja Luka, wyglosila referat pt. De minimis non curat lex? — Challenges
and achievements in supporting the availability of orphan and pediatric drugs.

5czerwca 2023 r. - dr Aneta Maria Abramowicz podczas XVII Colloquium Prawno-
-Historycznego nt. Wolnos¢ a bezpieczeristwo. Aspekty historyczne i wspotczesne,
zorganizowanego przez Katedre Nauk o Panstwie i Prawie Instytutu Nauk Praw-
nych Uniwersytetu Opolskiego, wyglosita referat pt. Podstawowe standardy ochrony
wolnosci religijnej zawarte w Zaleceniach — dokumentach wydanych w ramach dzia-
talnosci Organizacji Bezpieczeristwa i Wspotpracy w Europie.

6 czerwca 2023 r. — odbyta si¢ publiczna obrona rozprawy doktorskiej mgr. Jakuba
Polivki pt. Ochrona zycia nienarodzonych jako element dobra potomstwa w katoli-
ckim prawie matzeriskim. Promotor: dr hab. Anna Stowikowska.

8-9 czerwca 2023 r. — dr hab. Krzysztof Wiak, prof. KUL, podczas VI Migdzynarodowej
Konferencji Naukowej nt. Law and Global Security, zorganizowanej przez Sulkhan-Saba
Orbeliani University, wyglosit referat pt. Genocide in Polish Criminal Law.

9 czerwca 2023 r. - dr Robert Tabaszewski podczas Migedzynarodowej Konferencji
Naukowej Praw Czlowieka nt. DIGITAL WELL-BEING - A Concern for the Quality
of Life, zorganizowanej przez Wyzsza Szkole Gospodarki Euroregionalnej im. Alcide
De Gasperi w Jozefowie oraz Uniwersytet im. Aldo Moro w Bari, wyglosil referat
pt. New technologies and the Protection of cultural property under International Hu-
manitarian Law.

15 czerwca 2023 r. — dr hab. Elzbieta Szczot, prof. KUL, podczas Migdzynarodo-
wej Konferencji Naukowej nt. War in Ukraine: Religious, Geopolitical and Cultural
Dimensions of Value-Worldview Clashes at the Beginning of the XXI Century, zorga-
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nizowanej przez Wolynska Prawostawng Akademie Teologiczng, wyglosita referat
pt. Pomoc humanitarna w czasie wojny.

16 czerwca 2023 r. — dr hab. Piotr Zakrzewski, prof. KUL, podczas IX Ogdlno-
polskiego Seminarium Naukowego z Prawa Rodzinnego nt. Wspélczesne problemy
prawa rodzinnego, zorganizowanego przez Wydzial Prawa i Administracji Uniwer-
sytetu w Gdansku oraz Instytut Nauk Prawnych PAN, wyglosil referat pt. Wolnos¢
umow w umownych ustrojach majgtkowych. Ponadto dr Katarzyna Miaskowska-
-Daszkiewicz podczas XXII Konferencji Naukowej nt. Administracja wobec wspot-
czesnych zagrozen, zorganizowanej przez Stowarzyszenie Edukacji Administracji
Publicznej, wyglosila referat pt. O potrzebie intensyfikacji ograniczen w dostgpnosci
produktéw leczniczych zawierajgcych Srodki odurzajgce lub substancje psychotropowe.

21-23 czerwca 2023 r. — dr Robert Tabaszewski podczas Migdzynarodowej Konfe-
rencji Naukowej nt. Consortium of Catholic Law Schools in Central and Eastern Eu-
rope wyglosil referat pt. On distinctive scholarship and research: ideas and thoughts.

23 czerwca 2023 r. - dr hab. Anna Stowikowska podczas Ogdlnopolskiego Se-
minarium Naukowego z warsztatami $rodowiskowymi nt. Wyzwania medyczne
i Srodowiskowo-spoteczne a zdrowie publiczne, zorganizowanego przez Nadnotecki
Instytut UAM w Pile, wyglosita referat pt. ,,Grzech ekologiczny” jako kategoria nor-
matywna majgca znaczenie dla spotecznej odpowiedzialnosci uczelni w dobie zmian
klimatu.
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Abramowicz Aneta
II

Abramowicz A., Naczelne stanowisko wyznania rzymskokatolickiego a réwnouprawnienie wy-
znan w prawie II Rzeczypospolitej, Przeglad Prawa Wyznaniowego 2019, t. 11, s. 5-21.
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nr 3, s. 883-898.

Abramowicz A., Ulgi podatkowe z tytutu darowizn na koscielng dziatalnosé charytatywno-
-opiekuticzg, Studia z Prawa Wyznaniowego 2019, t. 22, s. 201-232.

Barankiewicz Tomasz
II

Barankiewicz T., Legal and Ethical Conditions for Properly Marketing Dietary Supplements,
Prawo i Wiez 2019, t. 8, nr 2, s. 7-18.

Barankiewicz T., Przelamanie zasady clara non sunt interpretanda - ,terapia” czy rekon-
strukcja normy prawnej (podejscie semiotyczno-kulturowe), w: Wyktadnia prawa. Aspekty
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teoretyczne i praktyczne, red. J. Potrzeszcz, B. Lizewski, Wydawnictwo KUL, Lublin 2019,
s.23-36.

Barankiewicz T., Przywora B., O mozliwosci wyodrebnienia neoweberowskiego modelu admi-
nistracji publicznej (pamieci Profesora Michata Kuleszy w pigtg rocznice Smierci), Panstwo
i Prawo 2019, nr 1, s. 104-116.

Barankiewicz T., Przywora B., Rola Kodeksu Etyki Stuzby Cywilnej w ksztattowaniu etosu
urzedniczego, w: Polski korpus stuzby cywilnej i jego zmiany. Prace studialne Warszaw-
skiego Seminarium Aksjologii Administracji, red. Z. Cieslak, W. Drobny, Wydawnictwo
Instytutu Nauk Prawnych PAN, Warszawa 2019, s. 115-126.

Barszcz Tomasz
II

Barszcz T., Decyzja prawna jako determinant argumentacji prawniczej, w: Wymiary pra-
wa. Teoria. Filozofia. Aksjologia, red. M. Hermann, M. Krotoszynski, P. Zwierzykowski,
C.H. Beck, Warszawa 2019, s. 259-272.

Barszcz T., Institution of Marriage - Support for Spouses who Are Victims or at Risk of Vio-
lation of Rights, w: Marriage, Children, and Family. Modern Challenges and Comparative
Law Perspective, red. G. Blicharz, Wydawnictwo Instytutu Wymiaru Sprawiedliwosci,
Warszawa 2019, s. 109-148.

Barszcz T., Protection of the Institution of Marriage as a Union of a Woman and a Man,
w: Marriage, Children, and Family. Modern Challenges and Comparative Law Perspecti-
ve, red. G. Blicharz, Wydawnictwo Instytutu Wymiaru Sprawiedliwosci, Warszawa 2019,
s.33-74.

Barszcz T., Skreslenie obwinionego z listy studentéw a umorzenie postepowania dyscyplinarne-
o w sprawach studentéw, Forum Prawnicze 2019, nr 5, s. 88-101.

Barszcz T., Wyktadnia prawa a argumentacja prawnicza, w: Wyktadnia prawa. Aspekty teoretycz-
ne i praktyczne, red. ]. Potrzeszcz, B. Lizewski, Wydawnictwo KUL, Lublin 2019, s. 49-64.

Bednaruk Waldemar
I

Bednaruk W., Przestepczos¢ ubezpieczeniowa w miedzywojennej Polsce, Wydawnictwo KUL,
Lublin 2019, ss. 346.

Bednaruk W, Sejmiki lubelskie w okresie stanistawowskim (1764-1794), wyd. 2, Stowarzysze-
nie Absolwentéw i Przyjaciot Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego,
Lublin 2019, ss. 427.

Z dziejow polskiej bankowosci, red. W. Bednaruk, J. Dworas-Kulik, Biuletyn Stowarzyszenia
Absolwent6w i Przyjaciol Wydzialu Prawa Katolickiego Uniwersytetu Lubelskiego 2019,
Lublin 2019, ss. 187.

II

Bednaruk W, Dziecko w prawie staropolskim, Biuletyn Stowarzyszenia Absolwentow
i Przyjaciot Wydzialu Prawa Katolickiego Uniwersytetu Lubelskiego 2019, t. 14, nr 16
(1),s.7-16.

Bednaruk W, Status posrednika ubezpieczeniowego w okresie II Rzeczypospolitej, Teka Komi-
sji Prawniczej PAN - Oddziat w Lublinie 2019, t. 12, nr 1, s. 31-39.
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Bialy Aneta
II

Biaty A., Accident Compensation System jako przyktad systemu naprawienia szkody na osobie
w Nowej Zelandii — wybrane zagadnienia w ujeciu historycznym, Studia Prawnicze KUL
2019, nr 3, s. 7-20.

Bien-Weglowska Iwona
II

Bien-Weglowska 1., Watpliwosci co do poczytalnosci obwinionego a obowigzkowy udziat
obrovicy w postegpowaniu w sprawach o wykroczenia, w: Rocznik Towarzystwa Prawni-
czego w Lublinie. Zeszyt historyczno-wspomnieniowy 2019, red. K. Kukuryk, Polihymnia,
Lublin 2019, s. 131-151.

Bien-Weglowska 1., Zasada réwnosci broni a inicjatywa dowodowa sqdu w postgpowaniu
w sprawach o wykroczenia, w: Realizacja zasad prawa w postepowaniu cywilnym, karnym,
administracyjnym i kanonicznym, red. K.O. Pokorski, Wyzsza Szkola Administracji Pub-
licznej w Szczecinie, Szczecin 2019, s. 45-58.

Bronski Wlodzimierz
I

Wiasnos¢ intelektualna i jej efektywne wykorzystanie w dziatalnosci przedsigbiorstwa. Aktual-
ne problemy, red. W. Bronski, K. Melgies, Wydawnictwo KUL, Lublin 2019, ss. 390.

II

Broniski W., Efektywnos¢ mediacji w postepowaniu administracyjnym, Studia Prawnicze KUL
2019, nr 3, s. 47-68.

Broniski W, Prawnoautorskie aspekty kazania, Studia z Prawa Wyznaniowego 2019, . 22,s. 101-117.

Broniski W., Stawicki P., Rola adwokata w ugodowym zatatwieniu sporu cywilnego, w: Rocz-
nik Towarzystwa Prawniczego w Lublinie. Zeszyt historyczno-wspomnieniowy 2019,
red. K. Kukuryk, Polihymnia, Lublin 2019, s. 153-164.

Broniski W., Golema K., Stawicki P, Astanowicz M., Walag M., Wlodarczyk W., Guizeng
(Wayne) L., Hauser M., Schaugg L., ADR jako narzedzie w zarzgdzaniu wlasnoscig inte-
lektualng, w: Wlasnos¢ intelektualna i jej efektywne wykorzystanie w dziatalnosci przed-
sigbiorstwa. Aktualne problemy, red. W. Bronski, K. Melgie$, Wydawnictwo KUL, Lublin
2019, s. 313-353.

Bucon Pawel
1I

Bucon P, Konstytucyjne podstawy wspierania rodziny przez wltadze publiczne w Polsce, Prze-
glad Prawa Konstytucyjnego 2019, nr 4, s. 113-130.

v

Bucon P, Glosa do postanowienia Sgdu Najwyzszego z 6.06.2019 r., II DSI 21/19, Rejent 2019,
nr11,s.104-117.
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Bucon P, Glosa do wyroku Sgdu Apelacyjnego w Krakowie z dnia 27 marca 2019 r., sygn. akt
I AGa 503/18 (niepubl.), Prawo i Wigz 2019, t. 8, nr 3, s. 137-150.

Burzec Marcin
II

Burzec M., Koncepcja podatku turystycznego nakladanego we Wioszech, Studia Prawnicze
KUL 2019, nr 2, s. 15-38.

Burzec M., Oplata miejscowa - relikt przesztosci czy efektywne Zrédto dochodéw gmin, Kwar-
talnik Prawno-Finansowy 2019, nr 3, s. 7-24.

Burzec M., Oplata miejscowa jako danina naktadana na turystéw, Samorzad Terytorialny
2019, nr 6, s. 83-93.

Cieply Filip
I

Cieply E, Aksjologiczna i prawna ocena przymusowego leczenia uzaleznieri, w: Malzeristwo,
dzieci, rodzina. Wspélczesne wyzwania w perspektywie prawnoporownawczej, red. G. Bli-
charz, M. Delijewski, Wydawnictwo Instytutu Wymiaru Sprawiedliwosci, Warszawa
2019, s. 385-437.

Cieply E, Anthropological Foundations of Polish Penal Law in the Light of the 1997 Consti-
tution of the Republic of Poland, Nowa Kodyfikacja Prawa Karnego 2019, t. 52, s. 55-64.

Cieply E, Axiological and Legal Evaluation of Compulsory Treatment of Addictions, w: Mar-
riage, Children, and Family. Modern Challenges and Comparative Law Perspective,
red. G. Blicharz, Wydawnictwo Instytutu Wymiaru Sprawiedliwosci, Warszawa 2019,
s. 399-449.

Cieply E, Criminal Law Instruments for the Protection of Freedom from Unwanted Sexua-
lization: Polish, English and Australian Regulations, w: Marriage, Children, and Family.
Modern Challenges and Comparative Law Perspective, red. G. Blicharz, Wydawnictwo
Instytutu Wymiaru Sprawiedliwo$ci, Warszawa 2019, s. 219-271.

Cieply E, Paradygmatyczne zatozenia racjonalnej sankcji karnej, w: Racjonalna sankcja kar-
na w systemie prawa, red. P. Goralski, A. Muszynska, Instytut Wydawniczy EuroPrawo,
Warszawa 2019, s. 19-38.

Cieply E, Penalizacja mowy nienawisci - kontekst polityczny i normatywny, w: Wolnos¢ stowa.
Wspotczesne wyzwania w perspektywie prawnoporownawczej, red. G. Blicharz, M. Deli-
jewski, Wydawnictwo Instytutu Wymiaru Sprawiedliwo$ci, Warszawa 2019, s. 391-445.

Cieply E, Penalization of Hate Speech - Political and Normative Context, w: Freedom of Speech.
A Comparative Law Perspective, red. G. Blicharz, Wydawnictwo Instytutu Wymiaru Spra-
wiedliwosci, Warszawa 2019, s. 405-458.

Cieply E, Prawnokarne instrumenty ochrony wolnosci od niechcianej seksualizacji z uwzgled-
nieniem regulacji polskich, angielskich oraz australijskich, w: Matzetistwo, dzieci, rodzina.
Wspotczesne wyzwania w perspektywie prawnoporownawczej, red. G. Blicharz, M. Deli-
jewski, Wydawnictwo Instytutu Wymiaru Sprawiedliwo$ci, Warszawa 2019, s. 231-285.

Cieply E, Srodki zabezpieczajgce, w: Kodeks karny. Komentarz, red. A. Grzeskowiak, K. Wiak,
wyd. 6, C.H. Beck, Warszawa 2019, s. 631-664.
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Czarnek Przemyslaw
II

Czarnek P, ,Prawo naturalne w Europie - fundament czy zapommniana rzeczywistosc?”,
w: Prawo a wartosci w Europie. II Miedzynarodowy Kongres Ruchu ,,Europa Christi”. Wi-
zja Europy w ujeciu sw. Jana Pawta I1, 17 paZdziernika 2018 r. Lublin. Teksty kongresowe,
red. I. Skubi$, M. Sitarz, Fundacja ,,My$lac Ojczyzna’, Czgstochowa 2019, s. 35-52.

Czarnek P, Natural Law in Europe — Foundation or a Forgotten Reality?, Zeszyty Spoleczne
Klubu Inteligencji Katolickiej w Lublinie 2019, nr 22, s. 81-95.

Czech-Jezierska Bozena
1I

Czech-Jezierska B., Milan Bartosek i problem ,,wlasciwej metody” w badaniach nad prawem
rzymskim, w: In varietate concordia. Ksigga jubileuszowa z okazji XXX-lecia pracy na-
ukowej Profesora Bronistawa Sitka, red. K. Ciuckowska, J. Szczerbowski, Wydawnictwo
Uniwersytetu SWPS, Warszawa 2019, s. 199-225.

Czech-Jezierska B., Rzym i prawo rzymskie w powiesciach Jozefa Ignacego Kraszewskiego,
w: Ius est ars Boni et Aequi. Sztuka w prawie, prawo w sztuce, red. A. Debinski, M. Jonca,
I. Leraczyk, Wydawnictwo KUL, Lublin 2019, s. 27-48.

Czech-Jezierska B., Trudne poczgtki i bariery powojennej romanistyki polskiej, Zeszyty Na-
ukowe Uniwersytetu Rzeszowskiego. Seria Prawnicza. Prawo 2019, t. 26, nr 107, s. 24-39.

Czech-Jezierska B., Utilitas rei publicae contra misericordiam. Justinian’s Criminal Legislation
in Borys Lapicki’s View, Studia Prawnicze KUL 2019, nr 4, s. 57-73.

Czech-Jezierska B., Wolnos¢ i godnos¢ w starozytnym Rzymie — dobra osobiste czy spotecz-
ne? Kilka uwag na tle poglgdow Borysa Lapickiego, Studia Prawnoustrojowe 2019, nr 46,
s. 51-67.

Czelny Michal
I

Czelny M., Historical Overview of Pastoral Care in Prison in Poland (1550-1956), Roczniki
Nauk Prawnych 2019, t. 29, nr 4, s. 23-36.

Czepczynska Emilia
II
Czepczynska E., Wplyw konwenansow na ewolucyjne powstawanie konstytucji Wielkiej Bry-
tanii (XVII-XX w.), Spoteczenstwo i Polityka 2019, nr 2, s. 61-72.
Cwikta Leszek
I

Cwikta L., Legal Aspects of Territorial Restrictions in Water Tourism due to Environmental
Protection, Internetowy Przeglad Prawniczy TBSP UJ 2019, nr 1 (45), s. 5-17.
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Dabrowski Marek
I

Dabrowski M., Mediacja w Swietle przepisow kodeksu postepowania cywilnego, Wydawnictwo
KUL, Lublin 2019, ss. 359.

v

Dabrowski M., Kryterium wiedzy i umiejetnosci jako wymog dla stalych mediatorow - glosa
do wyroku Wojewddzkiego Sgdu Administracyjnego w Poznaniu z dnia 25 stycznia 2018 .,
III SA/Po 634/17, Studia Prawnicze KUL 2019, nr 3, s. 211-231.

Debinski Antoni
I

Ius est ars Boni et Aequi. Sztuka w prawie, prawo w sztuce, red. A. Debinski, M. Jonca, I. Le-
raczyk, Wydawnictwo KUL, Lublin 2019, ss. 393.

Dobiezynski Krzysztof
II

Dobiezynski K., Ochrona organizatoréw wydarzei sportowych w srodowisku cyfrowym - po-
szukiwanie nowych rozwigzan prawnych w Unii Europejskiej, Acta Universitatis Wratisla-
viensis nr 3977. Prawo 2019, nr 329, s. 459-468.

v

Dobiezynski K., Powaga rzeczy osgdzonej i powédztwo wzajemne. Glosa do wyroku Sgdu
Apelacyjnego w Warszawie z 8.02.2017 r., I ACa 1453/15, Panistwo i Prawo 2019, z. 1,
s. 151-155.

Dobrowolski Marek
1I

Dobrowolski M., Suwerennosé narodu - ewolucja pojecia w polskim prawie konstytucyjnym,
w: Niepodleglosé, suwerennosé, podmiotowosc. Polskie projekty polityczne 1918-2018,
red. W. Paruch, Wydawnictwo Sejmowe, Warszawa 2019, s. 11-39.

Doktor-Bindas Kamila
I
Doktér-Bindas K., Referendum konstytucyjne we Wioszech z 4.12.2016 r. - kolejna préba re-
wizji konstytucji Republiki Italii, Panstwo i Prawo 2019, z. 1, s. 59-72.

v

Doktér-Bindas K., Odestanie prejudycjalne wloskiego Sgdu Konstytucyjnego w sprawie
przeciwko M.A.S. i M.B. (tzw. Taricco bis). Glosa do wyroku Trybunatu Sprawiedliwosci
z5.12.2017 r., C-42/17, Panstwo i Prawo 2019, z. 7, s. 147-156.
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Drézdz-Chmiel Kinga
I

Drézdz-Chmiel K., Status prawny o0sob trzecich w procesie cywilnym, C.H. Beck, Warszawa
2019, ss. 288.

Duda-Hyz Michalina
I

Duda-Hyz M., Gry hazardowe urzgdzane przez sie¢ Internet i ich opodatkowanie w prawie
polskim oraz innych krajow europejskich, Wydawnictwo KUL, Lublin 2019, ss. 578.

II

Duda-Hyz M., Podatek od gier, w: Prawo podatkowe, red. P. Smolen, W. Wéjtowicz, wyd. 4,
C.H. Beck, Warszawa 2019, s. 350-361.

Duda-Hyz M., Podatek od towarow i ustug, w: Prawo podatkowe, red. P. Smolen, W. Wéjto-
wicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 280-334.

Duda-Hyz M., Tworzenie prawa podatkowego, w: Prawo podatkowe, red. P. Smolen, W. W¢j-
towicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 47-58.

Duda-Hyz M., Zrédla i zasady tworzenia prawa podatkowego, w: Prawo podatkowe, red.
P. Smolen, W. Wojtowicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 30-46.

Dudek Dariusz
1I

Dudek D., Aksjologia Konstytucji Rzeczypospolitej Polskiej, w: Prawo a wartosci w Europie.
IT Migdzynarodowy Kongres Ruchu ,,Europa Christi”. Wizja Europy w ujeciu $w. Jana Pa-
wla II, 17 pazdziernika 2018 r., Lublin. Teksty kongresowe, red. I. Skubis, M. Sitarz, Fun-
dacja ,Mys$lac Ojczyzna’, Czestochowa 2019, s. 143-162.

Dudek D., Konstytucja i tajemnica adwokacka, Palestra 2019, nr 7-8, s. 26-49.

Dudek D., Prawo i zaufanie, Palestra Swietokrzyska 2019, nr 47-48, s. 41-54.

Dudek D., Profesja sedziego a wolnos¢ wypowiedzi, w: Rocznik Towarzystwa Prawniczego
w Lublinie. Zeszyt historyczno-wspomnieniowy 2019, red. K. Kukuryk, Polihymnia, Lub-
lin 2019, s. 79-101.

Dudek D., Refleksje o Kodeksie Etyki Adwokackiej, w: Rocznik Towarzystwa Prawniczego
w Lublinie. Zeszyt historyczno-wspomnieniowy 2019, red. K. Kukuryk, Polihymnia, Lub-
lin 2019, s. 103-121.

Dworas-Kulik Judyta
I
Dworas-Kulik J., Prawne regulacje dotyczgce bigamii w Polsce w latach 1918-1939, Wydaw-
nictwo KUL, Lublin 2019, ss. 312.
Z dziejéw polskiej bankowosci, red. W. Bednaruk, J. Dworas-Kulik, Biuletyn Stowarzyszenia
Absolwentéw i Przyjaciél Wydzialu Prawa Katolickiego Uniwersytetu Lubelskiego 2019,
Lublin 2019, ss. 187.
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II

Dworas-Kulik J., Kredytowanie naleznosci celnych na gruncie ustawy z dnia 31 lipca 1924
roku w przedmiocie uregulowania stosunkow celnych, Roczniki Nauk Prawnych 2019,
t. 29, nr 4, s. 57-66.

Dworas-Kulik J., Ubezpieczenie niskiego wkiadu wlasnego w orzecznictwie dotyczgcym
tzw. kredytow frankowych, w: Z dziejow polskiej bankowosci, red. W. Bednaruk, J. Dworas-
-Kulik, Stowarzyszenie Absolwentéw i Przyjaciét Wydziatu Prawa Katolickiego Uniwer-
sytetu Lubelskiego, Lublin 2019, s. 131-148.

Dyjakowska Marzena
II

Dyjakowska M., Brusnue pumckoeo npasa Ha npasosyio kymvmypy 6 Ilonvuse, Ilybniune
IIpaBo 2019, nr 3, s. 114-129.

Dzierzanowska Joanna
I
Dzierzanowska J., Studzifiska J., Biegli w postepowaniu sgdowym cywilnym i karnym. Praktycz-
ne omowienie regulacji z orzecznictwem, wyd. 2, Wolters Kluwer, Warszawa 2019, ss. 508.

II

Dzierzanowska J., Kompetencje bieglego sgdowego w polskim procesie karnym, Forum Praw-
nicze 2019, nr 1, s. 66-75.

Fajgielski Pawel
I
Fajgielski P, Prawo ochrony danych osobowych. Zarys wyktadu, Wolters Kluwer, Warszawa
2019, ss. 304.
I

Fajgielski P., Dokumentacja naruszen ochrony danych osobowych, w: Dokumentacja ochrony da-
nych osobowych ze wzorami, red. M. Jagielski, Wolters Kluwer, Warszawa 2019, s. 174-183.

Fajgielski P, Dostosowanie krajowych przepiséw do wymogow ogolnego rozporzgdzenia o ochro-
nie danych, w: Polskie przepisy o ochronie danych osobowych. Aktualne problemy prawnej
ochrony danych osobowych 2019, Monitor Prawniczy (dodatek) 2019, nr 22, s. 4-8.

Fajgielski P, Inspektor ochrony danych w sektorze publicznym, w: Administrator i inspektor
ochrony danych osobowych. Pozycja prawna, red. T. Wyka, M. Mielczarek, Wolters Klu-
wer, Warszawa 2019, s. 151-162.

Fajgielski P., Obowigzek informowania o przetwarzaniu danych osobowych, Prawo i Wiez
2019, nr 4, s. 49-62.

Fajgielski P., Przetwarzanie danych osobowych przez firmy szkoleniowe, Informacja w Admi-
nistracji Publicznej 2019, nr 4, s. 16-18.

Fajgielski P., Przetwarzanie szczegolnych kategorii danych w swietle ogélnego rozporzgdzenia
o ochronie danych, w: Internet. Przetwarzanie danych osobowych. Processing of Personal
Data, red. G. Szpor, K. Czaplicki, C.H. Beck, Warszawa 2019, s. 103-112.
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Fundowicz Stawomir
1I

Fundowicz S., Przedsiebiorca w swietle personalistycznej koncepcji administracji publicznej,
Acta Universitatis Wratislaviensis nr 3977. Prawo 2019, Prawo nr 329, s. 145-156.

Gadkowski Andrzej
II

Gadkowski A., Boisson de Chazournes L., The External Relations of the OSCE, w: The Legal
Framework of the OSCE, red. M. Steinbriick Platise, C. Moser, A. Peters, Cambridge Uni-
versity Press, Cambridge 2019, s. 199-214.

Galazka Malgorzata
I

Galazka M., Prawnokarne granice nowatorskiej interwencji medycznej, Wydawnictwo KUL,
Lublin 2019, ss. 855.

Galazka M., Wiak K., Halas R., Hyp$ S., Szeleszczuk D., Prawo karne. Repetytorium, wyd. 3,
C.H. Beck, Warszawa 2019, ss. 448.

II

Galazka M., Genetics, w: Medical Law, red. L. Bosek, C.H. Beck, Warszawa 2019, s. 511-540.

Galazka M., Medical Experiments, w: Medical Law, red. L. Bosek, C.H. Beck, Warszawa 2019,
s. 457-483.

Galazka M., Medically Assisted Procreation, w: Medical Law, red. L. Bosek, C.H. Beck, War-
szawa 2019, s. 555-572.

Galazka M., Organ Transplantation, w: Medical Law, red. L. Bosek, C.H. Beck, Warszawa
2019, s. 485-509.

Galazka M., Status of a Patient, w: Medical Law, red. L. Bosek, C.H. Beck, Warszawa 2019,
s. 177-209.

Ganczar Malgorzata
I

Ganczar M., Szewczak M., Bis D., Ostrowska A., Kwiatosz K., A nemzetkozi onkormdnyzati
egyiittmiikiodés lengyel-magyar modellje, Towarzystwo Naukowe KUL, Lublin 2019, ss. 114.
Ganczar M., Szewczak M., Bis D., Ostrowska A., Kwiatosz K., Model polsko-wegierskiej samo-
rzgdowej wspotpracy miedzynarodowej, Towarzystwo Naukowe KUL, Lublin 2019, ss. 114.

II

Ganczar M., Analityka danych publicznych dla diagnoz i prognoz dotyczgcych przedsigbior-
cow, w: Internet. Analityka danych, red. G. Szpor, K. Czaplicki, C.H. Beck, Warszawa
2019, s. 188-200.

Ganczar M., Ocena skutkow planowanych operacji przetwarzania dla ochrony danych oso-
bowych, w: Internet. Przetwarzanie danych osobowych. Processing of Personal Data, red.
K. Czaplicki, G. Szpor, C.H. Beck, Warszawa 2019, s. 36-49.

Ganczar M., Zgoda na rozpowszechnianie wizerunku, Przetargi Publiczne 2019, nr 5, s. 56-59.
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Gapska Edyta
II

Gapska E., Legal and Historical Perspective on Public Character of Cassation Complaint in
Polish Civil Procedure, Studia Iuridica 2019, nr 81, s. 267-301.

Gapska E., Przeciwdziatanie naduzyciom prawa procesowego w znowelizowanym Kodeksie
postepowania cywilnego. Cz. I - Klauzula generalna, Monitor Prawniczy 2019, nr 15,
s. 813-820.

Gapska E., Przeciwdziatanie naduzyciom prawa procesowego w znowelizowanym Kodeksie
postepowania cywilnego. Cz. II - Powddztwo oczywiscie bezzasadne, Monitor Prawniczy
2019, nr 16, s. 865-873.

Gapska E., Przeciwdziatanie naduzyciom prawa procesowego w znowelizowanym Kodeksie
postepowania cywilnego. Cz. 1II - szczegélowe przejawy naduzycia prawa procesowego,
Monitor Prawniczy 2019, nr 17, 5. 918-924.

Gapska E., Przyzwoitos¢ na marginesie demokracji, w: Historia, ludzie i miejsca. Ksiega pa-
migtkowa Profesora Henryka Gapskiego, red. R. Kozyrski, Wydawnictwo KUL, Lublin
2019, s. 203-223.

Gapski Maciej
IV

Gapski M.P,, Rozstrzyganie wnioskow o przywrdcenie terminu o charakterze materialnym na
gruncie Kodeksu postepowania administracyjnego. Glosa do wyroku Wojewodzkiego Sgdu
Administracyjnego w Kielcach z dnia 29 marca 2018 r., I SA/Ke 645/17, Orzecznictwo
Sadéw Polskich 2019, nr 6, s. 113-125.

Gapski M.P,, Zbieg prawa do zasitku statego z prawem do emerytury. Glosa do wyroku Woje-
wodzkiego Sqgdu Administracyjnego w Gliwicach z dnia 21 pazdziernika 2016 r., IV SA/Gl
112/16, Orzecznictwo Sadéw Polskich 2019, nr 1, s. 163-174.

Gadzik Zuzanna
II

Gadzik Z., Criminal Aspects of Human Embryo Donation under Surrogacy Arrangements,
Zeszyty Prawnicze 2019, z. 19.3, s. 275-291.

Gadzik Z., Ochrona humanitarna zwierzgt utrzymywanych w ogrodach zoologicznych, Studia
Prawnicze KUL 2019, nr 2, s. 113-132.

Gadzik Z., Prawnokarna ocena samobdjstw popetnianych z motywéw religijnych, Acta Iuris
Stetinensis 2019, nr 25, s. 27-47.

Gadzik Z., Prawnokarna ochrona zwierzgt domowych przed zngcaniem sig nad nimi, Przeglad
Uniwersytecki 2019, nr 6, s. 38-39.

Gadzik Z., Srodki karne, przepadek zwierzecia i nawigzka w ustawie z dnia 21 sierpnia 1997 r.
0 ochronie zwierzgt, Prokuratura i Prawo 2019, nr 3, s. 75-95.

Gadzik Z., Halas R., Przestepstwa przeciwko bezpieczeristwu powszechnemu, w: Kodeks
karny. Komentarz, red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019,
s. 937-963.
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Golema Kamil
II
Bronski W., Golema K., Stawicki P, Astanowicz M., Walag M., Wlodarczyk W., Guizeng
(Wayne) L., Hauser M., Schaugg L., ADR jako narzedzie w zarzgdzaniu wlasnoscig inte-
lektualng, w: Wlasnos¢ intelektualna i jej efektywne wykorzystanie w dziatalnosci przed-

sigbiorstwa. Aktualne problemy, red. W. Bronski, K. Melgie$, Wydawnictwo KUL, Lublin
2019, s. 313-353.

Gradzka Ilona
II

Gradzka L., Sejm i Senat wobec wyzwan Unii Europejskiej, Przeglad Europejski 2019, nr 2,
s.103-114.

Haladyj Anna
I

Hatadyj A., Odmowa udostepnienia informacji o srodowisku i jego ochronie, C.H. Beck, War-
szawa 2019, ss. 141.

II

Hatadyj A., Odpowiedzialno$¢ dyscyplinarna jako odpowiedzialnos¢ sui generis, w: Admini-
strowanie i zarzgdzanie w sektorze publicznym. Teoria i praktyka, red. T. Bojar-Fijatkow-
ski, Wydawnictwo Uniwersytetu Kazimierza Wielkiego, Bydgoszcz 2019, s. 255-267.

Hatadyj A., Uznanie produktu ubocznego pochodzenia zwierzecego za odpad - kryteria i skut-
ki, Roczniki Nauk Prawnych 2019, t. 29, nr 3, s. 21-39.

Hatadyj A., Kutak-Krzysiak K., Positive Silence to the Removal of Trees — an Analysis of a Legal
Institution, Review of European and Comparative Law 2019, t. 36, nr 1, s. 7-26.

Haladyj A., Tokarczyk-Dorociak K., Kazak J., Szewranski Sz., Swigder M., Effectiveness of
Strategic Environmental Assessment in Poland, Impact Assessment and Project Appraisal
2019, t. 37, nr 3-4, s. 279-291.

Hatadyj A., Tokarczyk-Dorociak K., Kazak J.K., Szewranski Sz., Szkudlarek £., Chrobak G.,
van Hoof J., On the Usefulness of Guidelines and Instructions for Environmental As-
sessment — a Qualitative Study of the Helpfulness Perceived by Polish Practitioners, Impact
Assessment and Project Appraisal 2019, t. 37, nr 2, s. 150-164.

Halas Radostaw
I
Hatas R., Wiak K., Gatazka M., Hyp$ S., Szeleszczuk D., Prawo karne. Repetytorium, wyd. 3,
C.H. Beck, Warszawa 2019, ss. 448.
Hyps$ Stawomir
I

Hyps S., Wiak K., Galazka M., Halas R., Szeleszczuk D., Prawo karne. Repetytorium, wyd. 3,
C.H. Beck, Warszawa 2019, ss. 448.
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Hyps S., Przestepstwa przeciwko czci i nietykalnosci cielesnej, w: Kodeks karny. Komentarz,
red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1140-1170.

Hyps S., Przestepstwa przeciwko rodzinie i opiece, w: Kodeks karny. Komentarz, red. A. Grzes-
kowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1092-1140.

Hyp$ S., Przestgpstwa przeciwko wolnosci, w: Kodeks karny. Komentarz, red. A. Grzeskowiak,
K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 998-1032.

Hyp$ S., Przestepstwa przeciwko wolnosci seksualnej i obyczajnosci, w: Kodeks karny. Komen-
tarz, red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1043-1092.
Hyp$ S., Przestepstwa przeciwko wolnosci sumienia i wyznania, w: Kodeks karny. Komentarz,

red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1032-1043.
Hyps S., Srodki zwigzane z poddaniem sprawcy prébie, w: Kodeks karny. Komentarz, red.
A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 522-592.

Herbet Andrzej
II

Herbet A., Is This the End of Share Capital? Limited Company Law Reforms in Poland and
Other European Countries, Teka Komisji Prawniczej PAN - Oddzial w Lublinie 2019,
t. 12, nr 2, s. 109-125.

Jarota Maciej
II

Jarota M., Prawna ochrona zdrowia pracownika w srodowisku pracy z nanoczgstkami. Uwa-
gi na temat zasadnosci wprowadzenia europejskich regulacji prawnych, Medycyna Pracy.
Workers” Health and Safety 2019, t. 70, nr 5, s. 633-647.

Jedrzejczyk Michat
I

Jedrzejczyk M., Wieloletnia prognoza finansowa w jednostkach samorzgdu terytorialnego, To-
warzystwo Naukowe KUL, Lublin 2019, ss. 317.

II

Jedrzejczyk M., Ewolucja planowania finansowego w Polsce w latach 1945-1990, Prawo Bud-
zetowe Panstwa i Samorzadu 2019, t. 7, nr 1, s. 167-186.

Jedrzejczyk M., Wieloletnie planowanie finansowe na szczeblu Unii Europejskiej, Studia Praw-
nicze KUL 2019, nr 2, s. 157-178.

Jonica Maciej
I

Ius est ars Boni et Aequi. Sztuka w prawie, prawo w sztuce, red. A. Debinski, M. Jonica, I. Le-
raczyk, Wydawnictwo KUL, Lublin 2019, ss. 393.
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II

Jonica M., Ekscepcja Adama, Edukacja Prawnicza 2018/2019, nr 3, s. 63-66.

Jonica M., Francis de Zulueta - romanista i przyjaciel Polakéw, Edukacja Prawnicza 2018/2019,
nr 2, s. 62-65.

Jonica ML, Imitatio et aemulatio. Kilka uwag na temat nauki i nauczania prawa rzymskiego we
wspolczesnej Polsce, Acta Turidica Resoviensia 2019, t. 26, z. 107, s. 62-80.

Jonica M., Sgd Ostateczny jako ordalium - wizja Hansa Memlinga, w: Sgd Ostateczny Hansa
Memlinga. Losy — prawo - symbole, red. J. Kamien, B. Mozejko, J. Zajadto, Wydawnictwo
Uniwersytetu Gdanskiego, Gdansk 2019, s. 167-180.

Jonica M., Sprawiedliwos¢ Trajana. Legenda, sztuka i prawo, w: Ius est ars Boni et Aequi. Sztu-
ka w prawie, prawo w sztuce, red. A. Debinski, M. Jonca, I. Leraczyk, Wydawnictwo KUL,
Lublin 2019, s. 125-148.

Jonica M., Szekspirolog. Przyczynek do biografii Leona Pinitiskiego, w: Prawo i literatura. Pa-
rerga, red. J. Kamien, J. Zajadlo, K. Zeidler, Wydawnictwo Uniwersytetu Gdanskiego,
Gdansk 2019, s. 119-212.

Jonica M., The Last Judgement as ordalium. Hans Memling’s Vision, Studia Prawnicze KUL
2019, nr 4, s. 75-89.

VII

Jotica M., Ustawa Konstantyna przeciw korupcji w prowincjonalnym wymiarze sprawiedli-
wosci (CTH. 1,16,7). Tekst-tlumaczenie-komentarz, Zeszyty Prawnicze 2019, z. 19.1,
s.271-282.

Kasprzak Sylwester
I

Kasprzak S., The Theological and Legal Dimension of Canon Law, Wydawnictwo KUL, Lublin
2019, ss. 311.

II

Kasprzak S., Strengths and Weaknesses in the Operation of Administrative law, Acta Iuridica
Resoviensia 2019, t. 27, z. 108, s. 72-92.

Kasprzak S., The Values and the Rules of Law, Roczniki Nauk Prawnych 2019, t. 29, nr 3,
s.73-87.

IT1

Kasprzak S., Anatema, w: Leksykon Prawa Kanonicznego, red. M. Sitarz, Stowarzyszenie Ab-
solwentéw i Przyjaciét Wydzialu Prawa Katolickiego Uniwersytetu Lubelskiego, Lublin
2019, s. 124-126.

Kasprzak S., Apostolskie Listy, w: Leksykon Prawa Kanonicznego, red. M. Sitarz, Stowarzysze-
nie Absolwentéw i Przyjaciot Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego,
Lublin 2019, s. 159-161.

Kasprzak S., Biskup Misyjny, w: Leksykon Prawa Kanonicznego, red. M. Sitarz, Stowarzysze-
nie Absolwentéw i Przyjaciot Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego,
Lublin 2019, s. 315-318.
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Kasprzak S., Kardynat Kamerling, Kamerling Swigtego Kosciota Rzymskiego, w: Leksykon
Prawa Kanonicznego, red. M. Sitarz, Stowarzyszenie Absolwentéw i Przyjaciot Wydziatu
Prawa Katolickiego Uniwersytetu Lubelskiego, Lublin 2019, s. 1145-1153.

Kasprzak S., Milczenie, w: Leksykon Prawa Kanonicznego, red. M. Sitarz, Stowarzyszenie Ab-
solwentow i Przyjaciol Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego, Lublin
2019, s. 1740-1747.

Kasprzak S., Misje, w: Leksykon Prawa Kanonicznego, red. M. Sitarz, Stowarzyszenie Ab-
solwentow i Przyjaciol Wydziatu Prawa Katolickiego Uniwersytetu Lubelskiego, Lublin
2019, s. 1751-1756.

Kedzierski Piotr
I

Kedzierski P., Powstanie i rejestracja sp. z o. o., ktérej umowe zawarto przy uzyciu wzorca
umowy (spotki s-24), C.H. Beck, Warszawa 2019, ss. 348.

Kisala Magdalena
I

Kisata M., Granice decentralizacji, w: Decentralizacja i centralizacja administracji publicznej.
Wspotczesny wymiar w teorii i praktyce, red. B. Jaworska-Debska, E. Olejniczak-Szatow-
ska, R. Budzisz, Wolters Kluwer, Wydawnictwo Uniwersytetu Lodzkiego, Warszawa—
£6d7 2019, s. 64-75.

Kisala M., The Influence of Public-Private Partnership on the Implementation of the Principle
of Sustainable Development in Local Government Units, Economic and Environmental
Studies 2019, t. 19, nr 1, s. 55-70.

Kisata M., Rola formalizacji w funkcjonowaniu administracji publicznej, w: Standardy wspét-
czesnej administracji i prawa administracyjnego, red. Z. Duniewska, M. Stahl, A. Rabiega-
-Przylecka, Wolters Kluwer, Wydawnictwo Uniwersytetu Lodzkiego, Warszawa-L6dz
2019, s. 186-200.

Kisata M., Skutecznos¢ jako determinanta dziatar organow jednostek samorzgdu terytorialne-
€0, Studia Prawnicze KUL 2019, nr 2, s. 179-199.

Kisata M., Wrzosek S., Interdisciplinary Approach in Research on the Role of Local Government
Units in Environmental Protection, Ekonomia i Srodowisko 2019, t. 70, nr 3, 5. 197-206.

Kosinska Anna
I

Kosinska A., Cultural Rights of Third-Country Nationals in EU Law, Palgrave Macmillan,
Cham 2019, ss. 291.

II
Kosinska A., Case of Bistieva and Others v. Poland, Polish Review of International and Euro-
pean Law 2019, t. 8, nr 2, s. 129-139.
Kosinska A., Fascii littori — reminiscencje prawa rzymskiego w architekturze czaséw Musso-

liniego, w: Ius est ars Boni et Aequi. Sztuka w prawie, prawo w sztuce, red. A. Debinski,
M. Jonca, I. Leraczyk, Wydawnictwo KUL, Lublin 2019, s. 177-192.
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Kosinska A., The Problem of Migration Security in the Current Case-Law of the CJEU -
the Perspective of Member States, Rocznik Integracji Europejskiej 2019, nr 13, s. 175-188.

Kosinska A., Rola unijnych agencji migracyjnych w kreowaniu standardow zarzgdzania bez-
pieczeristwem migracyjnym w dobie europejskiego kryzysu migracyjnego, Studia Migracyj-
ne. Przeglad Polonijny 2019, t. 45, nr 2, s. 101-129.

Kosinska A., The Role of the CJEU in Ensuring Migrants’ Security — Analysis of the Post-Crisis
Case Law, Review of European and Comparative Law 2019, t. 37, nr 2, s. 97-120.

Kosinska A., Standard bezpieczeristwa migracyjnego w swietle aktualnego orzecznictwa Try-
bunatu Sprawiedliwosci Unii Europejskiej w sprawach dublifiskich, Rocznik Instytutu Eu-
ropy Srodkowo-Wschodniej 2019, t. 17, z. 2, 5. 277-291.

Kosinska A., Mikolajczyk B., Does the Right to Migration Security Already Exist? Considera-
tions from the Perspective of the EU’s Legal System, European Journal of Migration and
Law 2019, t. 21, nr 1, 5. 83-116.

IV

Kosinska A., Odmowa przyznania lub cofnigcie statusu uchodzcy - glosa do wyroku Trybu-
natu Sprawiedliwosci z 14.05.2019 r., sprawy polgczone M przeciwko Ministerstwo vnitra
(C-391/16) oraz X (C-77/17) i X (C-78/17) przeciwko Commissaire général aux réfugiés et
aux apatrides, Europejski Przeglad Sadowy 2019, nr 9, s. 40-46.

Krzysztofik Edyta
II

Krzysztofik E., Prawa pobytowe obywateli patistw nieuznanych w Unii Europejskiej, w: Prob-
lem patistw nieuznawanych we wspolczesnym swiecie, red. V. Serzhanova, J. Wilk, K. No-
wak, J. Plis, Wydawnictwo Sejmowe, Warszawa 2019, s. 304-315.

Krzysztofik E., Problem nazwisk obywateli migrujgcych w orzecznictwie Trybunatu Sprawied-
liwosci Unii Europejskiej, w: Prawo miedzynarodowe publiczne. Studia i materialy, t. 2,
red. K. Stasiak, W. Staszewski, A. Szarek-Zwijacz, Towarzystwo Naukowe KUL, Lublin
2019, s. 41-56.

Krzysztofik E., Serzhanova V., Pochodny charakter obywatelstwa Unii Europejskiej, w: In va-
rietate concordia. Ksigga jubileuszowa z okazji XXX-lecia pracy naukowej Profesora Bro-
nistawa Sitka, red. K. Ciuc¢kowska, J. Szczerbowski, Wydawnictwo Uniwersytetu SWPS,
Warszawa 2019, s. 271-284.

v

Krzysztofik E., Gloss to the Judgement of the Court of Justice of the European Union in Case
C 673/16 Relu Adrian Coman, Robert Clabourn Hamilton v. Inspectoratul General pentru
Imigrari, Przeglad Prawa Konstytucyjnego 2019, nr 5, s. 429-439.

Kucia-Gusciora Beata
1I

Kucia-Gusciora B., Rola Ministra Finanséw w zacigganiu zobowigza# finansowych w imieniu
Skarbu Parnistwa. Czesé I, Roczniki Nauk Prawnych 2019, t. 29, nr 4, s. 81-98.

Kucia-Gusciora B., Rozdziat IX. Miedzynarodowe prawo podatkowe, w: Prawo podatkowe,
red. P. Smolen, W. Wéjtowicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 534-580.
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Kucia-Gusciora B., Rozdziat V; § 19. Interpretacje przepisow prawa podatkowego, w: Prawo
podatkowe, red. P. Smolen, W. Woéjtowicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 246-255.

Kucia-Gusciora B., Rozdziat V, § 20. Postepowanie w sprawie porozumiesi w sprawach usta-
lania cen transferowych, w: Prawo podatkowe, red. P. Smolen, W. Wéjtowicz, wyd. 4,
C.H. Beck, Warszawa 2019, s. 256-261.

Kucia-Gusciora B., Rozdziat VII, § 31. Podatek dochodowy od 0sob prawnych, w: Prawo po-
datkowe, red. P. Smolen, W. Wojtowicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 406-437.

Kucia-Gusciora B., Rozdziat X, § 50 pkt I11. Podatki posrednie od gromadzenia kapitatéw, § 51.
Harmonizacja podatkow bezposrednich, w: Prawo podatkowe, red. P. Smolen, W. Wojto-
wicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 597-619.

Kucia-Gusciora B., Ustalenie i zmiana rezydencji podatkowej — skutki dla os6b fizycznych,
Krytyka Prawa. Niezalezne Studia nad Prawem 2019, t. 11, nr 4, s. 182-209.

Kucia-Gusciora B., Weztowe problemy preferencji podatkowych dla grup producentow rolnych,
Wie$ i Rolnictwo 2019, nr 1, s. 25-43.

Kucia-Gusciora B., ,Wolne srodki” w ustawie o finansach publicznych z perspektywy kompeten-
cji Ministra Finanséw, Prawo Budzetowe Panfistwa i Samorzadu 2019, t. 7, nr 2, s. 21-43.

Ku¢ Malgorzata
I

Mazur J., Kué¢ M., Marginalizacja - ujecie wielowymiarowe. Przejawy, skutki, przeciwdziata-
nie, Wydawnictwo Naukowe Scholar, Warszawa 2019, ss. 200.

II

Ku¢ M., Praca socjalna w kontekscie prewencji kryminalnej, w: Wspotczesne wyzwania i dyle-
maty w pracy socjalnej. Polityka spoleczna - edukacja - zdrowie publiczne, red. A. Cygan,
M. Olejniczak, Panistwowa Wyzsza Szkota Zawodowa w Koninie, Konin 2019, s. 115-125.

Ku¢ M., Terrorist Suicide as a Tactical Method of Asymmetric Warfare, Teka Komisji Prawni-
czej PAN - Oddzial w Lublinie 2019, t. 12, nr 2, s. 181-191.

Kulak-Krzysiak Katarzyna
II
Kulak-Krzysiak K., Administracyjne kary pieniezne a odpowiedzialnos¢ karna - problemy wy-
brane, Administracja. Teoria — Dydaktyka — Praktyka 2019, z. 1, s. 73-89.
Kulak-Krzysiak K., Mediacja jako sposéb dochodzenia praw w postepowaniu administracyj-
nym i sgdowoadministracyjnym, Opolskie Studia Administracyjno-Prawne 2019, t. 17,
nr1,s.125-139.
Kulak-Krzysiak K., Haladyj A., Positive Silence to the Removal of Trees — an Analysis of a Legal
Institution, Review of European and Comparative Law 2019, t. 36, nr 1, s. 7-26.

Kwiecien Sebastian
II

Kwiecien S., Prawo przemystowe, w: Prawo handlowe i gospodarcze II Rzeczypospolitej, red.
R. Jastrzebski, Wolters Kluwer, Warszawa 2019, s. 312-350.
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Leraczyk Izabela
I

Ius est ars Boni et Aequi. Sztuka w prawie, prawo w sztuce, red. A. Debinski, M. Jonca, I. Le-
raczyk, Wydawnictwo KUL, Lublin 2019, ss. 393.

II

Leraczyk I, Non enim crimen dicitur, quod mortis adegit impulsus - notes on the C. Th. 15,14,14,
Studia Prawnicze KUL 2019, nr 4, s. 111-129.

Leraczyk 1., On some International Regulations in Gaius’s Institutes, Review of European and
Comparative Law 2019, t. 39, nr 4, s. 99-119.

Leraczyk 1., Wiernos¢ zakleta w metalu. Uwagi wokot rewersu lokryjskiej didrachmy (SNG ANS
531), w: Ius est ars Boni et Aequi. Sztuka w prawie, prawo w sztuce, red. A. Debinski,
M. Jonica, I. Leraczyk, Wydawnictwo KUL, Lublin 2019, s. 229-239.

Lis Wojciech
I

Lis W., Sadowska M., Ustawa o zawodach pielegniarki i potoznej. Komentarz, Wolters Kluwer,
Warszawa 2019, ss. 424.

II

Lis W., Konstytucyjne zrédta prawa rodzinnego, w: Pedagogika rodziny, red. M. Marczewski,
Wyzsza Szkota Spoteczno-Ekonomiczna w Gdansku, Gdansk 2019, s. 327-363.

Lis W., The Polish Minority in Armenia, Studia Polonijne 2019, t. 40, s. 47-62.

Lis W,, Rozdziat 8. Mieszkania i inne naleznosci funkcjonariuszy, w: M. Karpiuk, W. Lis,
M. Sadowska, E. Tkaczyk, M. Wieczorek, Ustawa o Stuzbie Ochrony Paristwa. Komentarz
do art. 130-207, t. 5, cz. 3, Wydzial Prawa i Administracji Uniwerystetu Warminsko-
-Mazurskiego, Olsztyn 2019, s. 143-214.

Lis W., Surrogate Birth in Light of the Fundamental Principles of Family Law, w: Fundamental
Legal Problems of Surrogate Motherhood. Global perspective, red. P. Mostowik, Wydawni-
ctwo Instytutu Wymiaru Sprawiedliwo$ci, Warszawa 2019, s. 797-814.

Melgies Katarzyna
I

Wiasnos¢ intelektualna i jej efektywne wykorzystanie w dziatalnosci przedsiebiorstwa. Aktual-
ne problemy, red. W. Bronski, K. Melgies, Wydawnictwo KUL, Lublin 2019, s. 313-353.

II

Melgie$ K., Dziatalnos¢ psychoterapeutow w perspektywie obowigzujgcych standardow, w:
Standard wykonywania zawodéw medycznych, red. A. Gorski, M. Grassmann, E. Sarna-
cka, C.H. Beck, Warszawa 2019, s. 201-221.

Melgie$ K., Hurtownie farmaceutyczne, w: System Prawa Medycznego, t. 4. Prawo farmaceu-
tyczne, red. J. Haberko, C.H. Beck, Warszawa 2019, s. 881-976.
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Melgie$ K., Licencje jako narzedzie transferu technologii i Zrédto innowacji, w: Wiasnos¢ inte-
lektualna i jej efektywne wykorzystanie w dziatalnoici przedsigbiorstwa. Aktualne proble-
my, red. W. Bronski, K. Melgies, Wydawnictwo KUL, Lublin 2019, s. 209-230.

Melgie$ K., Nadzor nad bezpieczeristwem produktow leczniczych, w: System Prawa Medycz-
nego, t. 4. Prawo farmaceutyczne, red. . Haberko, C.H. Beck, Warszawa 2019, s. 617-674.

Melgie$ K., Paristwowa Inspekcja Farmaceutyczna, w: System Prawa Medycznego, t. 4. Prawo
farmaceutyczne, red. ]. Haberko, C.H. Beck, Warszawa 2019, s. 97-154.

Melgies K., Zawdd fizjoterapeuty — aspekty prawne, w: Zawody medyczne - cigglos¢ i zmia-
na, red. A. Majchrowska, J. Pawlikowski, W. Piagtkowski, Universitas, Krakéw 2019,
s. 175-188.

Metlgie$ K., Miaskowska-Daszkiewicz K., Wykorzystanie systemow informacji w nadzorze
nad dostepnosciqg i dystrybucjg produktéw leczniczych, w: Telemedycyna i e-zdrowie. Pra-
wo i informatyka, red. L. Lipowicz, G. Szpor, M. Swierczynski, Wolters Kluwer, Warszawa
2019, s. 218-242.

Melgies K., Swierczynski M., Obrét produktami leczniczymi, w: System Prawa Medycznego,
t. 4. Prawo farmaceutyczne, red. J. Haberko, C.H. Beck, Warszawa 2019, s. 789-832.

Miaskowska-Daszkiewicz Katarzyna
II

Miaskowska-Daszkiewicz K., Dopuszczanie do obrotu produktéw leczniczych, w: System Pra-
wa Medycznego, t. 4. Prawo farmaceutyczne, red. ]. Haberko, C.H. Beck, Warszawa 2019,
s. 465-566.

Miaskowska-Daszkiewicz K., Farmaceuta i technik farmaceutyczny, w: System Prawa Medycz-
nego, t. 4. Prawo farmaceutyczne, red. ]. Haberko, C.H. Beck, Warszawa 2019, s. 35-96.
Miaskowska-Daszkiewicz K., Ocena zgodnosci z Konstytucjg przepisow ustawy o zawodach
lekarza i lekarza dentysty w zakresie udostgpniania pytan z egzaminéw lekarskich, Zeszyty

Prawnicze Biura Analiz Sejmowych 2019, nr 3, s. 279-296.
Miaskowska-Daszkiewicz K., Recepty w postaci elektronicznej, w: System Prawa Medycznego,
t. 4. Prawo farmaceutyczne, red. J. Haberko, C.H. Beck, Warszawa 2019, s. 1019-1026.
Miaskowska-Daszkiewicz K., Standardy wykonywania zawodu farmaceuty zatrudnionego
w aptece ogolnodostepnej, w: Standard wykonywania zawodéw medycznych, red. A. Gor-
ski, M. Grassmann, E. Sarnacka, C.H. Beck, Warszawa 2019, s. 149-172.

Miaskowska-Daszkiewicz K., Zawody medyczne w Polsce — problemy interpretacyjne i wy-
zwania regulacyjne, w: Zawody medyczne - cigglos¢ i zmiana, red. A. Majchrowska,
J. Pawlikowski, W. Pigtkowski, Universitas, Krakow 2019, s. 15-26.

Misztal-Konecka Joanna
I
Misztal-Konecka J., Postepowanie zabezpieczajgce i egzekucyjne w sprawach cywilnych, Wol-
ters Kluwer, Warszawa 2019, ss. 594.

Misztal-Konecka J., Ugoda w postepowaniu cywilnym. Studium z zakresu prawa polskiego na
tle prawa rzymskiego, Wydawnictwo KUL, Lublin 2019, ss. 506.

214 STUDIA PRAWNICZE KUL 4(96) 2023



Z zycia Wydziatu / Faculty activities

II

Misztal-Konecka J., Czy wniesienie pozwu w sprawie cywilnej przeciwko sedziemu moze sta-
nowic¢ naduzycie prawa procesowego? Zarys problemu, w: Naduzycie prawa procesowego
cywilnego, red. P. Grzegorczyk, M. Walasik, F. Zedler, Wolters Kluwer, Warszawa 2019,
s. 72-96.

Misztal-Konecka J., Inne srodki dowodowe, w: Kodeks postepowania cywilnego, t. 2. Komen-
tarz. Art. 205'-4247, red. A. Marciniak, C.H. Beck, Warszawa 2019, s. 461-499.

Misztal-Konecka J., Postgpowanie dowodowe. Przepisy ogélne (komentarz do art. 235-243),
w: Kodeks postepowania cywilnego, t. 2. Komentarz. Art. 205'-424"?, red. A. Marciniak,
C.H. Beck, Warszawa 2019, s. 172-247.

Misztal-Konecka J., Prawnorzeczowe skutki dziatania wod powierzchniowych w prawie pol-
skim na tle regulacji prawa rzymskiego, w: In varietate cooncordia. Ksigga jubileuszowa
z okazji XXX-lecia pracy naukowej Profesora Bronistawa Sitka, red. K. Ciuc¢kowska,
J. Szczerbowski, Wydawnictwo Uniwersytetu SWPS, Warszawa 2019, s. 113-129.

Misztal-Konecka J., Prawo pomocy w postepowaniu w sprawach cywilnych w Polsce i Hiszpa-
nii. Zadanie panstwa z zakresu wymiaru sprawiedliwosci czy administracji?, Journal of
Modern Science 2019, t. 2, nr 41, s. 87-109.

Misztal-Konecka J., Przyczynek do analizy poje¢ oczywistej i razgcej obrazy przepiséw prawa
w kontekscie instytucji wytkniecia komornikowi razgcej obrazy przepiséw, w: Scientia no-
bilitat. Rozwazania o prawie i jego stosowaniu. Ksiega jubileuszowa z okazji 10-lecia Kra-
jowej Szkoly Sgdownictwa i Prokuratury, red. M. Manowska, R. Pawlik, Krajowa Szkofa
Sadownictwa i Prokuratury, Krakéw 2019, s. 253-264.

Misztal-Konecka J., Stwierdzenie oczywistego naruszenia prawa przez komornika sgdowego,
w: Komornicy sqgdowi i egzekucja w nowej rzeczywistosci prawnej, red. R. Kulski, Wydaw-
nictwo Currenda, Sopot 2019, s. 93-109.

Misztal-Konecka J., Wytkniecie razgcej obrazy przepisow w ustawie z dnia 22 marca 2018 r.
0 komornikach sgdowych, Forum Prawnicze 2019, nr 1, s. 38-52.

Misztal-Konecka J., Zabezpieczenie dowodow, w: Kodeks postepowania cywilnego, t. 2. Ko-
mentarz. Art. 205'-4247, red. A. Marciniak, C.H. Beck, Warszawa 2019, s. 499-519.

Miinnich Monika
1

Stanowienie i stosowanie prawa podatkowego w Polsce. Granice opodatkowania, red. M. Miin-
nich, Wydawnictwo KUL, Lublin 2019, ss. 254.

II

Miinnich M., Czynnosci sprawdzajgce, w: Prawo podatkowe, red. P. Smolen, W. Wojtowicz,
wyd. 4, C.H. Beck, Warszawa 2019, s. 268-270.

Miinnich M., Elementy cywilistycznej klauzuli generalnej rozsgdku w polskim prawie podatko-
wym, w: Prawo podatkowe w systemie prawa. Miedzygaleziowe zwigzki norm i instytucji
prawnych, red. A. Kazmierczak, A. Franczak, Wolters Kluwer, Warszawa 2019, s. 129-139.

Miinnich M., Kontrola podatkowa, w: Prawo podatkowe, red. P. Smolen, W. Wojtowicz,
wyd. 4, C.H. Beck, Warszawa 2019, s. 270-277.

STUDIA PRAWNICZE KUL 4(96)2023 215



Z zycia Wydziatu / Faculty activities

Miinnich M., Ordynacja podatkowa - czgs¢ procesowa, w: Prawo podatkowe, red. P. Smolen,
W. Wojtowicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 151-245.

Miinnich M., Postepowanie w sprawie wydawania zaswiadcze#, w: Prawo podatkowe, red.
P. Smolen, W. Woéjtowicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 277-279.

Miinnich M., Przyczyny i cele stosowania zwrotow niedookreslonych w przepisach prawa skar-
bowego w okresie dwudziestolecia migdzywojennego w Polsce, Czasopismo Prawno-Histo-
ryczne 2019, t. 71, z. 1, s. 167-186.

Miinnich M., Zryczattowany podatek od wartosci sprzedanej produkcji okretowej, w: Prawo
podatkowe, red. P. Smolen, W. Woéjtowicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 459-463.

Minnich M., Smolen P, Komentarz do art. 15 (s. 218-224); art. 17 (s. 230-241); art. 17a-17b
(s.214-215); 18-18d (s. 241-246); art. 130-132a (s. 884-893), w: Ordynacja podatkowa.
Komentarz, red. H. Dzwonkowski, C.H. Beck, Warszawa 2019, ss. 1488.

Nowik Pawel
II

Nowik P.,, Collective Bargaining as a Form of Trade Union Involvement in Regulating Working
Conditions on Digital Labour Platforms, Teka Komisji Prawniczej PAN - Oddziat w Lub-
linie 2019, t. 12, nr 2, s. 251-266.

Orzeszyna Krzysztof
I

Orzeszyna K., Prawo dziecka do wychowania przez ojca i matke, Teka Komisji Prawniczej
PAN - Oddziat w Lublinie 2019, t. 12, nr 2, s. 267-273.

Parchomiuk Jerzy
I

Parchomiuk J., Judicial Review of Discretionary Powers in the Activity of Historical Monu-
ments Protection Bodies in the Polish Legal System, Baltic Journal of Law & Politics 2019,
t. 12, nr 1,s. 87-114.

Parchomiuk J., Kontrola kompetencji dyskrecjonalnych organdw ochrony zabytkéw w orzecz-
nictwie polskich sqdéow administracyjnych, Zeszyty Naukowe Sagdownictwa Administra-
cyjnego 2019, nr 6, s. 51-75.

Parchomiuk J., Prawne formy dziatania wojewddzkiego konserwatora zabytkow w sferze wy-
wlaszczenia zabytkéw, Przeglad Prawa Publicznego 2019, nr 2, s. 35-51.

Potrzeszcz Jadwiga
I

Wyktadnia prawa. Aspekty teoretyczne i praktyczne, red. J. Potrzeszcz, B. Lizewski, Wydawni-
ctwo KUL, Lublin 2019, ss. 214.

II

Potrzeszcz J., Child’s Legal Security, Teka Komisji Prawniczej PAN - Oddzial w Lublinie
2019, t. 12, nr 1, s. 201-209.

Potrzeszcz J., Conscience Clause of Service Providers on the Example of the Case of the Printer
of L6dz in the Context of the Situation of Persons Performing Other Professions, w: Freedom
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of Conscience. A Comparative Law Perspective, red. G. Blicharz, Wydawnictwo Instytutu
Wymiaru Sprawiedliwo$ci, Warszawa 2019, s. 49-91.

Potrzeszcz J., Klauzula sumienia ustugodawcéw, w: Wolnos¢ sumienia. Perspektywa prawno-
poréwnawcza, red. G. Blicharz, M. Delijewski, Wydawnictwo Instytutu Wymiaru Spra-
wiedliwosci, Warszawa 2019, s. 13-55.

Potrzeszcz J., Wyktadnia prawa a bezpieczeristwo prawne na przykladzie wybranych proble-
mow stosowania prawa podatkowego, w: Wyktadnia prawa. Aspekty teoretyczne i prak-
tyczne, red. J. Potrzeszcz, B. Lizewski, Wydawnictwo KUL, Lublin 2019, s. 149-163.

Potrzeszcz J., Wymiary prawa a wymiary pewnosci prawa i bezpieczeristwa prawnego, w: Wy-
miary prawa. Teoria. Filozofia. Aksjologia, red. M. Hermann, M. Krotoszynski, P. Zwie-
rzykowski, C.H. Beck, Warszawa 2019, s. 19-29.

Skrobotowicz Grzegorz
I

Skrobotowicz G., Klasyfikacja skazanych a indywidualizacja wykonywania kary pozbawienia
wolnosci, w: Kryminalistyka i kryminologia, red. M. Maciag, K. Maciag, Wydawnictwo
Naukowe Tygiel, Lublin 2019, s. 106-118.

Skrobotowicz G., Macierzytistwo w zakladzie karnym, w: Wybrane zagadnienia z zakresu
nauk spolecznych i mediéw, red. A. Surma, M. Sliwa, Wydawnictwo Naukowe Tygiel,
Lublin 2019, s. 216-228.

Skrobotowicz G., Social and Living Conditions in Polish Prisons in the Context of Internatio-
nal Legal Regulations - Selected Issues, Review of European and Comparative Law 2019,
t. 39, nr 4, s. 169-186.

Skwarzynski Michat
I

Skwarzynski M., Impact of the ECHR Case Law on the Use of Conscientious Objection in
Poland, w: Contemporary Challenges to Conscience. Legal and Ethical Frameworks for Pro-
fessional Conduct, red. A. Stepkowski, Peter Lang, Berlin 2019, s. 127-142.

Skwarzynski M., Protecting Conscientious Objection as the “Hard Core” of Human Dignity, Ius
Novum 2019, t. 13, nr 2, s. 270-291.

Stawicki Piotr
II

Stawicki P, Czy potrzebna jest odrebna regulacja mediacji gospodarczej?, w: Ekonomia i Pra-
wo - wybrane zagadnienia z zakresu zarzgdzania rozwojem przedsigbiorstwa, red. P. An-
tonowicz, M. Chmielewski, P. Pisarewicz, Wydawnictwo Uniwersytetu Gdanskiego,
Gdansk 2019, s. 93-108.

Stawicki P, Wplyw ustanowienia zarzgdu sukcesyjnego na postepowanie klauzulowe i egzeku-
cyjne, Roczniki Nauk Prawnych 2019, t. 29, nr 2, s. 79-91.

Stawicki P., Bronski W., Golema K., Astanowicz M., Walag M., Wlodarczyk W., Guizeng
(Wayne) L., Hauser M., Schaugg L., ADR jako narzedzie w zarzgdzaniu wlasnoscig inte-
lektualng, w: Wlasnos¢ intelektualna i jej efektywne wykorzystanie w dziatalnosci przed-
sigbiorstwa. Aktualne problemy, red. W. Bronski, K. Melgie$, Wydawnictwo KUL, Lublin
2019, s. 313-353.
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Smarzewski Marek
1I

Smarzewski M., Granice dopuszczalnosci dowodow uzyskanych w sposob nielegalny w polskim
procesie karnym, Acta Iuridica Resoviensia 2019, t. 24, z. 105, s. 162-178.

Smarzewski M., Granice prawa osoby podejrzanej do obrony w kontekscie art. 233 § 1a k.k.,
w: Ewolucja polskiego wymiaru sprawiedliwosci w latach 2013-2018 w swietle standardéw
rzetelnego procesu, red. C. Kulesza, A. Sakowicz, Wydawnictwo Temida 2, Bialystok 2019,
s. 533-547.

Smarzewski M., Stusznos¢ a celowos¢ w kontekscie stosowania obserwacji psychiatrycznej
w polskim postepowaniu karnym, Przeglad Sadowy 2019, nr 1, s. 43-54.

Smarzewski M., Banach M., Prawo adwokata do obrony w postepowaniu karnym i dyscypli-
narnym a tajemnica adwokacka, Palestra 2019, nr 3, s. 40-54.

Smolen Pawel
I
Prawo podatkowe, red. P. Smolen, W. Woéjtowicz, wyd. 4, C.H. Beck, Warszawa 2019, ss. 670.

II

Smolen P, Karta podatkowa, w: Prawo podatkowe, red. P. Smolen, W. Wojtowicz, wyd. 4,
C.H. Beck, Warszawa 2019, s. 527-532.

Smolen P, Komentarz do art. 13, art. 13A, art. 16, art. 19, art. 20, w: Ordynacja podatko-
wa. Komentarz, red. H. Dzwonkowski, C.H. Beck, Warszawa 2019, s. 115-129, 224-229,
246-249.

Smolen P., Koszty uzyskania przychodow nauczycieli akademickich, w: Wspotczesne proble-
my prawa podatkowego. Teoria i praktyka. Ksiega jubileuszowa dedykowana Profesoro-
wi Bogumitowi Brzeziriskiemu, t. 1, red. J. Gluchowski, Wolters Kluwer, Warszawa 2019,
s. 484-493.

Smolen P., Podatek od spadkéw i darowizn, w: Prawo podatkowe, red. P. Smolen, W. Wojto-
wicz, wyd. 4, C.H. Beck, Warszawa 2019, s. 501-520.

Smolen P, Swistak M., Dziatalnos¢ twércza pracownika badawczo-dydaktycznego. Aspekty
prawnoautorskie i podatkowe, w: Prawo podatkowe w systemie prawa. Miedzygaleziowe
zwigzki norm i instytucji prawnych, red. A. Kazmierczak, A. Franczak, Wolters Kluwer,
Warszawa 2019, s. 337-350.

Smolen P, Swistak M., Kontrowersje wokdt statusu prawnego i finansowania dziatalnosci Ka-
tolickiego Uniwersytetu Jana Pawla II, Teka Komisji Prawniczej PAN - Oddzial w Lubli-
nie 2019, t. 12, nr 1, s. 283-299.

Smolen P, Swistak M., Praktyka opodatkowania wyrobisk gérniczych po wyroku Trybunatu
Konstytucyjnego z dnia 13 wrzesnia 2011 roku (P 33/09), Roczniki Nauk Prawnych 2019,
t. 29, nr 3,s. 119-154.

Sobieraj Kamila
II

Sobieraj K., Implementation of the European Union Requirement to Coordinate Activities of
Public Administration Authorities in the Process of the Authorisation, Certification and
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Licensing of Renewable Energy Sources Investments, Review of European and Comparati-
ve Law 2019, t. 39, nr 4, s. 121-144.

Sobieraj K., Skutki prawne przyjecia i opublikowania konkluzji dotyczgcych najlepszych do-
stepnych technik na przykladzie regulacji dla duzych obiektéw energetycznego spalania,
Ruch Prawniczy, Ekonomiczny i Socjologiczny 2019, t. 81, nr 1, s. 143-156.

Sobieraj K., Utworzenie Paristwowego Gospodarstwa Wodnego ,Wody Polskie” jako przejaw
koncentracji zadan i kompetencji w obszarze gospodarki wodnej — wybrane zagadnienia,
Studia Prawno-Ekonomiczne 2019, t. 111, s. 79-95.

Stanisz Piotr
II

Stanisz P,, Die Feiertagsrecht in der Polnischen Republik, Osterreichisches Archiv fiir Recht
und Religion 2019, nr 2, s. 312-321.

Stanisz P, Lart. 17 del Trattato sul funzionamento dell’'Unione europea: malum necessarium
o signum temporis?, w: Parola — Sacramento - Carisma. Scritti in onore di Libero Gerosa
in occasione del suo 70° compleanno, red. L. Bianchi, A. Cattaneo, G. Eisenring, Wydaw-
nictwo Cantagalli, Siena 2019, s. 685-702.

Stanisz P, Spiritual Care in Public Institutions in Poland: Searching for a Balanced Model,
w: Spiritual Care in Public Institutions in Europe, red. J.R. Tretera, Z. Hordk, Berliner
Wissenschafts-Verlag, Berlin 2019, s. 85-97.

Stanisz P.,, The Status of Religious Organizations in Poland: Equal Rights and Differentia-
tion, w: Religion, Pluralism, and Reconciling Difference, red. W.C. Durham, D.D. Thayer,
Routledge, New York 2019, s. 147-158.

Stanisz P., Dammacco G., Przystgpienie do rokowan w sprawie ustawowej regulacji sytuacji
prawnej zwigzku wyznaniowego jako kompetencja rzgdu. Uwagi na kanwie wyroku wio-
skiego Sqdu Konstytucyjnego nr 52 z 2016 r., Przeglad Sejmowy 2019, nr 3, s. 97-122.

Stanisz P., Ordon M., Finansowanie zwigzkow wyznaniowych w Republice Wloskiej: zarzg-
dzanie srodkami z asygnaty podatkowej (otto per mille) przedmiotem krytyki Trybunatu
Obrachunkowego, Studia z Prawa Wyznaniowego 2019, t. 22, s. 379-429.

Stasiak Kinga
I

Prawo miedzynarodowe publiczne. Studia i materialy, t. 2, red. K. Stasiak, W. Staszewski,
A. Szarek-Zwijacz, Towarzystwo Naukowe KUL, Lublin 2019, ss. 266.

Staszewski Wojciech
I

Prawo miedzynarodowe publiczne. Studia i materialy, t. 2, red. K. Stasiak, W. Staszewski,
A. Szarek-Zwijacz, Towarzystwo Naukowe KUL, Lublin 2019, ss. 266.

W jakiej Unii Europejskiej Polska - jaka Polska w Unii Europejskiej. Instytucjonalizacja wspot-
pracy miedzynarodowej, red. W. Staszewski, E. Cala-Wacinkiewicz, J. Menkes, J. Nowa-
kowska-Matusecka, C.H. Beck, Warszawa 2019, ss. 396.
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II

Staszewski W., Bezpieczeristwo miedzynarodowe w traktatach o przyjazni i wspotpracy zawar-
tych przez Polske z paristwami sgsiednimi, Studia Prawnicze KUL 2019, nr 2, s. 201-231.

Staszewski W., Polityka traktatowa Polski w zakresie umow o przyjazni i wspotpracy po ,Je-
sieni ludow” 1989 r., Rocznik Instytutu Europy Srodkowo-Wschodniej 2019, t. 17, z. 1,
s.281-302.

Staszewski W., Cata-Wacinkiewicz E., Integracja europejska w traktatach o przyjazni i wspét-
pracy zawartych przez Polske z paristwami Wspélnot Europejskich/Unii Europejskiej, w:
W jakiej Unii Europejskiej Polska - jaka Polska w Unii Europejskiej. Instytucjonalizacja
wspélpracy miedzynarodowej, red. E. Cala-Wacinkiewicz, J. Menkes, ]. Nowakowska-
-Malusecka, W. Staszewski, C.H. Beck, Warszawa 2019, s. 55-71.

Staszewski W., Szarek-Zwijacz A., In Memoriam Kinga Cecylia Stasiak 1981-2019, Studia
Prawnicze KUL 2019, nr 2, s. 7-12.

Szarek-Zwijacz Anna
I

Prawo miedzynarodowe publiczne. Studia i materialy, t. 2, red. K. Stasiak, W. Staszewski,
A. Szarek-Zwijacz, Towarzystwo Naukowe KUL, Lublin 2019, ss. 266.

Szarek-Zwijacz A., Staszewski W., In Memoriam Kinga Cecylia Stasiak 1981-2019, Studia
Prawnicze KUL 2019, nr 2, s. 7-12.

v

Szarek-Zwijacz A., Grazyna Baranowska, Wymuszone zaginiecia w Europie. Ksztaltowanie sig
miedzynarodowych standardow zapobiegania i egzekwowania odpowiedzialnosci patistw,
Wydawnictwo C.H. Beck, Warszawa 2017, ss. 267, Studia Prawnicze KUL 2019, nr 2,
s. 353-361.

Szeleszczuk Damian
I

Szeleszczuk D., Wiak K., Galgzka M., Hatas R., Hyp$ S., Prawo karne. Repetytorium, wyd. 3,
C.H. Beck, Warszawa 2019, ss. 448.

II

Szeleszczuk D., Kryminalizacja cofania licznikow w Swietle projektowanej nowelizacji KK
z 5 lipca 2018 r., Prokuratura i Prawo 2019, nr 1, s. 80-97.

Szeleszczuk D., Nieudana proba penalizacji usuwania filtréw czgstek statych w dieslach, Kon-
trola Panstwowa 2019, nr 2, s. 176-186.

Szeleszczuk D., Przepadek i srodki kompensacyjne, w: Kodeks karny. Komentarz, red. A. Grzes-
kowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 447-487.

Szeleszczuk D., Przepisy ogdlne dotyczgce Zolnierzy, w: Kodeks karny. Komentarz, red.
A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1490-1533.

Szeleszczuk D., Przestgpstwa przeciwko mieniu wojskowemu, w: Kodeks karny. Komentarz,
red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1582-1594.
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Szeleszczuk D., Przestgpstwa przeciwko obowigzkowi petnienia stuzby wojskowej, w: Kodeks
karny. Komentarz, red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019,
s. 1533-1549.

Szeleszczuk D., Przestepstwa przeciwko obronnosci, w: Kodeks karny. Komentarz, red. A. Grzes-
kowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 853-876.

Szeleszczuk D., Przestgpstwa przeciwko prawom o0sob wykonujgcych prace zarobkowg, w: Ko-
deks karny. Komentarz, red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019,
s. 1170-1190.

Szeleszczuk D., Przestgpstwa przeciwko zasadom dyscypliny wojskowej, w: Kodeks karny. Ko-
mentarz, red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1549-1564.

Szeleszczuk D., Przestepstwa przeciwko zasadom obchodzenia sie z uzbrojeniem i uzbrojonym
sprzetem wojskowym, w: Kodeks karny. Komentarz, red. A. Grzeskowiak, K. Wiak, wyd. 6,
C.H. Beck, Warszawa 2019, s. 1570-1577.
Szeleszczuk D., Przestepstwa przeciwko zasadom petnienia stuzby, w: Kodeks karny. Komen-
tarz, red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019, s. 1577-1582.
Szeleszczuk D., Przestepstwa przeciwko zasadom postgpowania z podwltadnymi, w: Kodeks
karny. Komentarz, red. A. Grzeskowiak, K. Wiak, wyd. 6, C.H. Beck, Warszawa 2019,
s. 1564-1570.

Szeleszczuk D., Srodki karne, w: Kodeks karny. Komentarz, red. A. Grzeskowiak, K. Wiak,
wyd. 6, C.H. Beck, Warszawa 2019, s. 376-447.

Szeleszczuk D., Zmiany w zakresie Srodkow karnych w Swietle nowelizacji Kodeksu karnego
z 13 czerwca 2019 r., Studia Prawnicze KUL 2019, nr 3, s. 183-207.

Szewczak Marcin
I

Ganczar M., Szewczak M., Bis D., Ostrowska A., Kwiatosz K., A nemzetkézi onkormdnyzati
egyiittmitkodés lengyel-magyar modellje, Towarzystwo Naukowe KUL, Lublin 2019, ss. 114.
Ganczar M., Szewczak M., Bis D., Ostrowska A., Kwiatosz K., Model polsko-wegierskiej samo-
rzgdowej wspotpracy miedzynarodowej, Towarzystwo Naukowe KUL, Lublin 2019, ss. 114.

Tabaszewski Robert
II

Tabaszewski R., Achieving the Sustainable Development Goals in Europe and Asia: Role of
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