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On the need to guarantee deposits of
local government units - a discussion
against the resolution of
Podkarpacki Bank Spétdzielczy in Sanok

O potrzebie objecia ochrong gwarancyjna depozytéw jednostek
samorzadu terytorialnego — rozwazania na przyktadzie przymusowej restrukturyzacji
Podkarpackiego Banku Spétdzielczego w Sanoku

O HeobxoaMMOCTI pacnpOCTPaHeHWA rapaHTMI No BKaaam Ha Cy6beKTbl MeCTHOrO
camoynpaBieHVs — 00Cy>KAeHVe Ha MpUMepe NPUHYAUTENbHOW PeCcTPYKTypu3auum
MNopkapnatckoro KoonepatusHoro baHka B CaHoKe

Mpo HeobXiAHICTb 3ab6e3neyYeHHs rapaHTINHOIO 3aXMCTY BKNaAiB OpraHiB MiCLIEBOro
caMoBpAAYBaHHA — MiPKYBaHHA Ha NPUKIaai NpYMyCoBOI pecTpyKTypu3adil
MinkapnaTcbkoro KoornepaTuBHOro 6aHky y CAHOKY

EWA KOWALEWSKA
Dr. habil, Prof. of University of Szczecin
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Summary: Local government, as a form of organizing local public life, participates in the exercise of public
authority. Local government units (hereinafter: LGUs) run their own financial management and use s pecific
financial outlays to carry out their responsibilities. They are also participants in the financial market and keep
their free funds in bank accounts. The research conducted for the purposes of this study concerned the effects
of excluding local government units from the deposit guarantee system. It attempts to assess the lack of guar-
antee protection of local government units in the context of compulsory restructuring conducted by the Bank
Guarantee Fund (hereinafter: BFG). The dogmatic-legal method and the case study method were used. The
research results allow us to conclude that the lack of protection of local government deposits is an important
problem, and the applicable legislation does not provide due procedures, for example, in the selection of the
right bank.

Key words: LGUs, deposit guarantee, banking services, banking market

Streszczenie: Samorzad terytorialny, jako forma organizacji lokalnego zycia publicznego, uczestniczy w spra-
wowaniu wiadzy publicznej. Jednostki samorzadu terytorialnego prowadza wtasng gospodarke finansowg i wy-
korzystuja okreslone naktady finansowe do realizacji swoich zadan. Sa takze uczestnikami rynku finansowego,
a posiadane wolne $rodki przechowuja na rachunkach bankowych. Badanie prowadzone na potrzeby niniejsze-
go opracowania dotyczyto skutkdw wytaczenia jednostek samorzadu terytorialnego z systemu gwarantowa-
nia depozytéw. Ich celem byta préba oceny braku ochrony gwarancyjnej jednostek samorzadu terytorialnego
w kontekscie przymusowej restrukturyzacji prowadzonej przez Bankowy Fundusz Gwarancyjny. W artykule po-
stuzono sie metodg dogmatyczno-prawng oraz studium przypadku. Otrzymane wyniki pozwalaja wnioskowac,
ze zagadnienie braku ochrony depozytéw jednostek samorzadu terytorialnego jest waznym problemem, a obo-
wigzujace ustawodawstwo nie zapewnia nalezytych procedur chociazby w zakresie wyboru wiasciwego banku.
Stowa kluczowe: jednostki samorzadu terytorialnego, gwarancja depozytéw, ustugi bankowe, rynek bankowy
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Ewa Kowalewska

Pestome: MecTHoe camoynpaBneHne, Kak popma OpraHn3aLmmy MeCcTHON OBOLLeCTBEHHOW XU3HY, yYacTByeT
B OCyllecTBieHun nybnmyHoin snact. Cy6bekTbl MECTHOTO CaMOyrpaBleHNA CaMOCTOATENIbHO YNpaBAloT
CBOUMM PVHAHCaMK 1 NCMONb3YIOT onpefeneHHble GrHaHCOBble PecypCbl AN1A BbINOHEHNA CBOVX 3aAay. OHn
TaKXXe ABNATCA yYaCTHUKaMM GpUHAHCOBOTO PbIHKA M XpaHAT CBOOOAHbIE CpefcTBa Ha GaHKOBCKMX CYeTax.
WccneposaHua, npoBeeHHbIe B pamMKax JaHHO CTaTby, Kacanuncb NOCNeACTBUIA UCKIOUYEHNA CyObeKTOB MeCT-
HOro caMoynpaB/ieHUaA 13 CUCTEeMbI FrapaHTUPOBaHWA BKNaZoB. VX Lienblo 6bina NonbiTka OLEHWTb OTCYTCTBME
rapaHTUINHON 3aLuTbl CyObEeKTOB MECTHOTO CamMOoyrpaBeHUs B KOHTEKCTE MPUHYAUTENBbHON PecTpyKTypu3a-
Lmn, NpoBoAnMON baHKOBCKUM rapaHTUiiHbIM GOHAOM. B cTaTbe ncnonb3oBanca JOrmaT1Ko-npaBoBO METOA
1 MeTop, Kec-cTaau. MosyyeHHble pe3ynbTaThl MO3BOMAIOT CieNaTb BbIBOA O TOM, YUTO Npobnema oTCyTCTBMA
3alMTbl BKNAJOB CyObEeKTOB MECTHOTO CaMOyrpaB/eHNs ABNAETCA aKTyallbHOW, a AENCTBYyIOLLee 3aKOHOAa-
TeNbCTBO He obecneunBaeT Haanexallmx NnpoLeayp, B TOM Y/C/e 1 B OTHOLLIEHM BblI6opa noaxoaALero 6aHka.
KnioueBble cnoBa: cy6bekTbl MeCTHOrO CaMOyNpaBieHWA, rapaHTiM Mo BKnajam, GaHKOBCKWMe ycnyru,
6aHKOBCKMI PbIHOK

Pestome: MicueBe camoBpsAgyBaHHA, K popma OpraHisaLii NOKanbHOro CyCnifibHOro XWTTA, 6epe yyactb
Yy 3AiicHeHHi ny6niyHoi Bnaam. OpraHu MicLEeBOro CaMoBpsAAYBaHHA 3AiMCHIOITb BlacHe diHaHCoBe ynpaBiHHA
i BUKOPWCTOBYIOTb MeBHi ¢piHaHCOBI pecypcy AnA BMKOHaHHA CBOIX 3aBAaHb. BOHWM TakoX € yyacHuMKamm
diHaHCOBOro pPUHKY i 36epiraloTb CBOI BifibHi KOLUTI Ha 6GaHKIBCbKMX paxyHKax. AHani3, npoBefeHn ana uinei
LbOro JOCNiAXKeHHA, CTOCYBaBCA HACNiAKIB BUKNIOYEHHA OpraHis MiCLEBOro CamoBpPAAYBaHHA i3 cuctemm
rapaHTyBaHHs BKnagis. /loro meToto 6yna cnpo6a OUiHUTY BifCY THICTb FrapaHTiiHOrO 3aXMCTy OpraHiB MicLLEeBOro
CamMOoBpAAYBaHHA B KOHTEKCTI MPUMYCOBOI PecTpyKTypur3aLlii, npoBeaeHoi baHKIBCbKMM rapaHTiiHAM GOHAOM.
Y cTaTTi BUKOPUCTAHO AOrMaTUKO-IOPUANYHUIA METOA Ta METOA aHasi3y KOHKPeTHMX cuTyauin. OTpumaHi
pesynbTaTn JO3BONATL 3pOOMTY BUCHOBOK, LLO MUTAHHA BifCYTHOCTI 3aXUCTy BKNajiB opraHiB micLeBOro
CaMOoBpPAJYBaHHA € BaXKJIMBOIO NPOGIEMOIO, @ UMHHE 3aKOHOLABCTBO He rnepeabayae HanexHux npouenyp,
NPWHANMHi LOAO BMOOPY BiAMOBIAHOIO GaHKy.

KniouoBi cnoBa: opraHy MicLIEBOro CaMoBpsflyBaHHs, rapaHTyBaHHSA BKMagiB, 6aHKIBCbKi Nocyr, 6aHKIBCbKUI
PUHOK

Introduction

Local government units (LGUs), as participants in the banking market, hold bank
accounts used for their operations. It should be noted that current legislation estab-
lishes specific rules for concluding bank account agreements by LGUs. Upon enter-
ing into a bank account agreement, an LGU becomes a depositor. At the same time,
it is important to emphasize that LGUs, as participants in this market who leave
idle funds in banks as deposits (under the terms and conditions of the agreement),
are not subject to deposit guarantee protection. Deposits held in all domestic banks
(except for Bank Gospodarstwa Krajowego) and in credit unions are guaranteed by
the Bank Guarantee Fund (BFG).



On the need to guarantee deposits of local government units

Regulations that pertain to the financial aspects of LGU activity are enshrined in
the Constitution of the Republic of Poland of 2 April 1997" and other acts.> We also
need to point to the regulation of the European Charter of Local Self-Government.?
Moreover, under Article 264 of the Public Finances Act of 27 August 2009,* banks
handle the banking-related needs of LGUs. The research problem centres around
issues also regulated in the Act of 10 June 2016 on the Bank Guarantee Fund, the
deposit guarantee scheme and resolution.

The research problem pertains to the lack of deposit guarantee protection for
LGUs and focuses on considerations regarding possible changes in this area. The re-
search area primarily covers legal aspects regulated by the Act on the BFG, the Pub-
lic Finance Act, and the Public Procurement Law. Secondly, this area was extended
to include the consequences of the first forced restructuring carried out by the BFG.

1. Local government units as participants in the banking market

The LGU-bank relation is bilateral. On the one hand, local governments use the
services offered by banks, mainly depositing their funds in bank accounts or ob-
taining returnable sources of financial support. Thus, they become participants in
the banking market. On the other hand, banks value providing services to LGUs
mainly because they are stable, reliable, and have certain customers.* LGUs are con-
sidered safe bank customers with permanent cash inflows.” The European Charter
of Local Self-Government emphasizes that local communities should have access to
the offer of the capital market. Thanks to this, they will primarily be able to finance

1 Journal of Laws [Dziennik Ustaw] 1997 no. 78, item 483 as amended (hereinafter: Polish Constitu-
tion).

2 Commune Self-Government Law of 8 March 1990, consolidated text: Journal of Laws 2023 item 1688
as amended; Poviat Self-Government Law of 5 June 1998, consolidated text: Journal of Laws 2023 item
572 as amended; Voivodship Self-Government Law of 5 June 1998, consolidated text: Journal of Laws
2023 item 1688 as amended.

3 European Charter of Local Self-Government, Strasbourg, 15.10.1985, Journal of Laws 1994 no. 124,
item 607.

4 Consolidated text: Journal of Laws 2024 item 1089 as amended.

5 Consolidated text: Journal of Laws 2023 item 1843 as amended (hereinafter: BGF Act).

6 Cf. A. Czajkowska, Obstuga finansowa jednostek samorzqdu terytorialnego w strategiach bankow, Acta
Universitatis Lodziensis. Folia Oeconomica 2006, no. 197, p. 207.

7 Najwyzsza Izba Kontroli, Delegatura w Bydgoszczy, Informacja o wynikach kontroli bankowej obstu-
gi wybranych jednostek samorzadu terytorialnego, Bydgoszcz 2011, p. 4.
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investment.® From the point of view of a bank’s activity, the most optimal banking
services include running a bank account, crediting current and investment activity,
deposits, guarantees and organization of issuance of communal bonds. Maintaining
a bank account is the starting point for such comprehensive care.” The doctrine
notes that the legislator obliges local government units to have a bank account, but
this involves encumbering their funds with risk."

Local government units satisfy essential social needs, such as education, admin-
istration, local transport, or access to cultural institutions. Under Article 264 of
the Public Finances Act, banking services for LGU budgets are delivered by a bank
selected on terms specified in the Act of 11 September 2019 - Public Procurement
Law." The rules for providing banking services are specified in an agreement be-
tween an LGU and a bank. The Public Finances Act does not include a definition
of the concept of “providing banking services to LGU budgets,” which is why the
literature points out that this term should accommodate all financial services nec-
essary for the proper functioning of an LGU’s budget.'* The provision of banking
services to the LGU budget should not include accounts of separate units that have
legal personality. The Regional Chamber of Audit in Poznan, among others, shares
this view.”® The tender for choosing a bank is announced and carried out by the
commune head, mayor, president of the city, poviat head or voivodship marshal.

8 'W. Miemiec, Europejska Karta Samorzgdu Terytorialnego jako zespdt gwarancji samodzielnosci finan-
sowej gmin - wybrane zagadnienia teoretyczno-prawne, in: Funkcjonowanie samorzqdu terytorialne-
g0 — doswiadczenia i perspektywy, ed. S. Dolata, Opole 1997, p. 202.

9 Najwyzsza Izba Kontroli, Delegatura w Bydgoszczy, Informacja o wynikach kontroli bankowej obstu-
gi...,p. 4.

10 M. Miklinski, Rachunki bankowe jednostek samorzqdu terytorialnego w swietle ryzyka, in: Wyzwa-
nia dla jednostek samorzgdu terytorialnego wynikajgce z nowelizacji ustaw: o finansach publicznych
i 0 utrzymaniu czystosci i porzgdku w gminach, eds. J. Gliniecka, S. Obuchowski, T. Sowinski, Warsza-
wa 2021, p. 157.

11 Consolidated text: Journal of Laws 2023 item 1720 as amended.

12 M. Zdebel, Bankowa obstuga budzetu jednostki samorzqdu terytorialnego a zasady otwierania i pro-
wadzenia rachunkéw wspolnych, in: Verus amicus rara avis est. Studia poswigcone pamieci Wojciecha
Organisciaka, eds. A. Litynski, A. Matan, M. Mikolajczyk, D. Nawrot, G. Nancka, Katowice 2020,
p- 885; W. Srokosz, Bankowa obstuga budzetu jednostki samorzgdu terytorialnego, Finanse Komunalne
2012, no. 5, p. 33.

13 The Regional Chamber of Audit in Poznan, in a post-audit letter to the commune head of the Turek
Commune, noticed, i.a., irregularities relating to the conclusion of a contract for the provision of
comprehensive banking services to the Turek Commune along with LGUs that it administers, which
included the Commune Public Library in Stodkéw, which is a local government cultural institution
with legal personality. According to the Chamber, it is a violation of Article 264 (1) of the Public Fi-
nances Act.
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The Public Finances Act does not specify any requirements as to the agreement
referred to above; therefore, provisions of the Act of 23 April 1964 - Civil Code™*
and the Act of 29 August 1997 - Banking Law apply.”” Under Article 275 of the
Polish Civil Code, by a bank account contract, a bank commits to a bank account
holder (here LGU), for a fixed or a non-fixed term, to keep their cash and, if the
contract so provides, to carry out, on their instructions, money settlements. Under
Article 52 of the Banking Law, the opening of a bank account is made by executing
a written contract with the bank. Moreover, it is worth noting that the statutes do
not lay down all elements of the content of such a contract. One may only name its
required elements. The literature emphasizes that by using the phrase “in particu-
lar,” the legislator creates an open catalogue.'

Under Article 18 of the Public Procurement Act, the manager of the ordering
party is responsible for the preparation and carrying out of the public procurement
procedure. Other persons may also be responsible, but to the extent to which they
are vested with activities related to the procedure and activities related to the prepa-
ration of the procedure. The manager of the ordering party may vest, through the
power of attorney, ordinance or another internal act, the performance of specified
activities, which in consequence will result in professional responsibility or liability
for violation of the discipline of public finances of persons who receive such com-
petences.'” The subject of the order should clearly and comprehensively take into
account all requirements and circumstances that may affect the making of offers by
participating banks.'”® When choosing the best offer, the ordering party must con-
sider the price or other criteria that refer to the subject of the order, in particular,
the quality, functionality, technical parameters, operational costs, and service. The
object of the order is described clearly and comprehensively by means of sufficient-
ly precise and comprehensible terms and by taking into consideration all require-
ments and circumstances that may affect the making of the offer.

The objective of an LGU bank account is to collect funds that come from the
incomes and revenues of this unit (also on account of loans and credits taken out).
It is also used to handle expenditures and payments from the budget of a given unit.

14 Consolidated text: Journal of Laws 2024 item 653 as amended (hereinafter: CC).

15 Consolidated text: Journal of Laws 2023 item 1941 as amended.

16 Z. Ofiarski, Prawo bankowe, Warszawa 2021, p. 232.

17 P. Granecki, Prawo zamowier publicznych. Komentarz, Warszawa 2012, p. 147.

18 E. Kowalewska, Bankowa obstuga jednostek samorzgdu terytorialnego, Ekonomiczne Problemy Ustug
2018, no. 4 (133), p. 201.
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Additionally, LGUs may enter into fixed-term deposit contracts and gather their
available cash there."”

Comprehensive service provision for an LGU budget may include in particu-
lar:*
1) conclusion of a (current or auxiliary) bank account contract;
2) ongoing banking services that involve:
a) handling in- and out-payments from bank accounts;
b) executing cashless settlements;
¢) handling bank payments in the Banking System;
d) Dissuing cash cheques;
) ensuring interest rates for all funds located in the LGU’s bank accounts;
4) locating available funds in short-term deposit accounts;
) provision of gratuitous online electronic banking system;
) providing a short-term credit in a current account.
Local government units often rely on repayable sources of financing, such as
credits. This proceeds under Article 89 of the Public Finances Act. It needs to be
noted that the sum of commitments taken out must not exceed the amount speci-
fied for a given year in the LGU’s budget resolution. The objective of Article 89 of
the Public Finances Act is to determine limitations on the LGU'’s taking out various
commitments by, for example, referring to their financial standing. A high credit-
worthiness index is a measure of an LGU’s good financial standing.?' Legal scholars
and commentators point out that creditworthiness is affected by macroeconomic
indicators, including those beyond the LGUs™ control, such as the economic sit-
uation or the state of public finances, and those dependent on the LGUs, that is,
income or innovative potential, economic attractiveness.” The fact that LGUs are
allowed and able to obtain repayable funds deserves credit.” Unfortunately, LGUS’

19 M. Kaczurak-Kozak, Ksiggowania w uktadzie sprawozdawczosci finansowej, p. 6, https://www.ksiegar-
nia.beck.pl/media/product_custom_files/1/7/17256-ksiegowania-w-ukladzie-sprawozdawczosci-fi-
nansowej-fragment.pdf [access: 11.11.2023].

20 Cf. source material: https://bipreszel. warmia.mazury.pl/zamowienie/164/kompleksowa-obsluga-
bankowa-budzetu-gminy-reszel-od-dnia-01-stycznia-2021-roku-do-dnia-31-grudnia-2023-roku-
oraz-jednostek-organizacyjnych-gminy-reszel-wchodzacych-w-sklad-struktury-organizacyjnej-gminy.
html, https://bip.lesnica.pl/10971/142/ogloszenie-o-zamowieniu-w-trybie-podstawowym-bez-negoc-
jacji-pn-kompleksowa-obsluga-bankowa-gminy-i-jej-jednostek-organizacyjnych-na-lata-2023-202-
6-zp271102022.html [access: 11.1.2023].

21 E. Kowalewska, in: Ustawa o finansach publicznych. Komentarz, ed. Z. Ofiarski, Warszawa 2020, p. 597.

22 M. Jastrzgbska, Zarzgdzanie dtugiem jednostki samorzgdu terytorialnego, Warszawa 2009, pp. 10-13.

23 E.Kowalewska, in: Ustawa o finansach publicznych..., pp. 598-599.



On the need to guarantee deposits of local government units

own incomes and incomes received as subsidies and grants are not sufficient to
cover self-government expenses. This means that LGUs must make commitments.*

Irrespective of the macroeconomic situation, local governments should man-
age finances rationally. We may even say that LGUs need a financial partner who
will provide them with comprehensive services. With banks’ operation in mind, we
need to emphasize that LGUs are increasingly seen as strategic clients, for whom
services will be provided long-term. We may also note here an intensified interest of
commercial banks in providing services to LGUs. As a leader in providing banking
services, PKO BP comes to the fore. It looks after 300 local governments in Poland.*

2. Scope of guarantee protection - exclusion of local government units

It needs to be pointed out that under Article 22 of the BGF Act, a selective protec-
tion scope was introduced.? Thus, under Article 2 (3) in connection with Articles 20
and 21 of the BGF Act, LGUs were excluded from the normative definition of a de-
positor. It is also worth referring to the Directive 2014/49/EU of the European Par-
liament and of the Council of 16 April 2014 on deposit guarantee schemes.” Under
Article 5 (1) (j) of the Directive, LGUs’ deposits as deposits made by public author-
ities are expressly excluded from repayment by the deposit guarantee scheme. The
catalogue of actors excluded by statute from the concept of “depositor” is closed and
exclusive. An extending interpretation is not admissible.*®

Given the above, it needs to be stated that the legislator used the possibility
prescribed under the law of the European Union, which gave the Member States
the opportunity to exclude the protection of funds deposited in banks by, inter alia,
regional and local authorities.”” Based on this, we may also conclude that an LGU
is not a depositor. This implies certain consequences which were made apparent by

24 J. Zawora, P. Zawora, Deficyt i zadtuzenie samorzqdow gminnych w swietle ograniczeni ustawowych,
Przedsigbiorstwo i Region 2013, no. 5, p. 131.

25 Source material: https://media.pkobp.pl/172594-pko-bank-polski-wygral-przetargi-na-obsluge-
budzetow-wroclawia-i-poznania [access: 11.11.2023] and https://o.forum-ekonomiczne.pl/samorza-
dy-oczekuja-kompleksowej-obslugi-bankowej/ [access: 11.11.2023].

26 P. Zawadzka, in: Ustawa o Bankowym Funduszu Gwarancyjnym, systemie gwarantowania depozytow
oraz przymusowej restrukturyzacji. Komentarz, eds. P. Zawadzka, P. Zimmerman, R. Sura, Warszawa
2017, p. 116.

27 QJ L 173, 12.06.2014, pp. 149-178 (hereinafter: DGS Directive).

28 Z. Ofiarski, Prawo bankowe, p. 719.

29 P. Zawadzka, in: Ustawa o Bankowym Funduszu..., p. 122.
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the resolution and steps taken by the BGE This exclusion was mostly dictated by
the specific nature of the activity of LGUs and the fact that their limited number
(compared to the general number of depositors) limits the effects on the stability
of the financial system.*® At the same time, the Polish legislator did not employ the
possibility prescribed in Article 5 (2) (b) DGS Directive, which allows the Member
States to decide to include in the coverage deposits held by LGUs with an annual
budget of up to EUR 500,000. Moreover, it is worth noting that under Article 2 (1)
of the Act of 1995, LGUS’ funds were covered by an obligatory guarantee scheme.”

3. Resolution of Podkarpacki Bank Spétdzielczy in Sanok

When talking about the first resolution conducted by the BGE, that is the compul-
sory restructuring of Podkarpacki Bank Spotdzielczy in Sanok (hereinafter: PBS),
we need to point out that since 2016, BGF has played the role of a resolution au-
thority apart from its function of a deposit guarantor. It is worth emphasizing that
resolution is an alternative to the declaration of insolvency, used in strictly defined
situations only and after meeting statutory requirements.** In BGF’s opinion, the
resolution of PBS was necessary to ensure the continuation of its critical operations.
The alternative was PBS’s bankruptcy. In such a situation, LGUs who had funds in
this bank would have lost them irretrievably (as seen in BGF’s estimates). Given
this, we may assume that the resolution protected these funds, though not fully, as
this example shows.

The resolution of PBS in Sanok was initiated pursuant to the decision of the
BGF Management Board® on 17 January 2020. As a result, PLN 182,875,609 of the
bank’s capital was written down. Out of the resolution instruments referred to in
the BGF Act, a bridge institution was the chosen method. Bank Nowy BFG S.A was
established with a capital of PLN 100 million. The BGF initiated the resolution be-
cause three conditions that oblige the Fund (under Article 101 (7) of the BGF Act)
to take such actions were met.

30 Tbidem, p. 116.

31 For more, see: L. Goral, Publicznoprawna ochrona srodkéw budzetowych jednostek samorzgdu teryto-
rialnego, Przeglad Ustawodawstwa Gospodarczego 2000, no. 10, p. 5.

32 For more, see: P. Szczeéniak, Srodki przymusowej restrukturyzacji banku, Warszawa 2018, pp. 19 fF.

33 Resolution of the Management board of the Bank Guarantee Fund No. 25/DPR/2020 of 15 January
2020. The resolution commenced upon serving the decision.
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At the time of initiation of the resolution, PBS in Sanok was the second largest
cooperative bank in Poland. It had approximately 2.5 billion deposits. The BGF’s
decision to restructure this bank cost a total of PLN 182 million, of which the cost
of PLN 100 million was borne by holders of subordinated bonds, which were writ-
ten down completely. It needs to be emphasized that the remaining cost, that is,
PLN 82 million, was borne by local government units that had cash in bank ac-
counts (they lost 43% of the funds kept in the bank) and larger entrepreneurs (they
lost 43%, but of the funds that were an excess over EUR 100,000).

The resolution of PBS in Sanok raised various controversies, mainly because not
only members’ shares and subordinated bonds were written down, but also part
of deposits of large companies and local governments, who lost a total of PLN 80
million. The losses of the Sanok bank were thus covered.

The resolution of PBS was finalized on 27 October 2021 because BGF sold 100%
of the shares of Bank Nowy BGF S.A. By doing so, it retrieved the entire amount
dedicated to the creation of the bridge institution. The shares of Bank Nowy BFG
S.A. were purchased by Wielkopolski Bank Spoétdzielczy.

It needs to be pointed out that in the documentation prepared for the needs of
the resolution, the value of the LGUs’ deposits was specified in Estimation Report
1. According to the financial information presented by the BGEF, as at 28 Febru-
ary 2019, PBS’s commitments towards entities of the central and local government
sectors were more than PLN 203,671,656.15. Assuming that these commitments
followed solely from a bank account contract and its parties were only LGUs, we
need to conclude that the LGUs’ deposits in PBS (as at 28 February 2019) were more
than PLN 203 million.

4, Effects of PBS’s resolution on LGUs

When describing the example of the first resolution carried out by the BGE, we may
talk on the one hand about the protection of LGUs’ funds kept in this bank. Howev-
er, this protection was not comprehensive. Only about 57% of the total funds depos-
ited in this bank were repaid to local governments from Podkarpackie Voivodship.
The remainder was taken to cover PBS’s losses as required by law. The president
of the BGF explained this decision that covering the loss at the cost of owners and
certain creditors is the condition for engaging BGF’s funds and performing the res-
olution. It presented a great burden for local governments, mostly from communes
and poviats near Sanok. Approximately 35 local governments could have had their
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bank accounts in PBS in Sanok, and many of them were small communes for whom

these losses would have been most severe. For example, we may look at the Lesko

Commune, where there was talk about a loss of more than PLN 2.2 million, which,

in consequence, meant that this commune could not implement certain previously

planned investments.

However, we must point out here that due to the writing down, as a result of
PBS’s resolution, of part of the funds owned by LGUs, steps were taken to allow the
execution of local government’s responsibilities. For example:

1) the Ministry of Finance paid an education and balancing subsidy in the amount
of close to PLN 76 million to LGUs to cover mainly the costs of running schools,
including teachers’ salaries;

2) on 4 February 2020, the Ministry of Finance paid out, before the due time, an
instalment of part of the education subsidy in the amount of PLN 80.7 million to
31 LGUs whose funds kept in bank accounts maintained by PBS in Sanok were
written down as a result of the bank’s resolution;

3) Bank Gospodarstwa Krajowego presented an offer to local governments of repay-
able financial mechanisms on preferential terms which would ensure liquidity.
The earlier payment of the education subsidy allowed LGUs to maintain their

liquidity and ensured funds to execute their tasks. LGUs kept mainly the following

funds in PBS: parts of the general education subsidy, funds from subsidies to cover
commissioned tasks such as the payment of 500+ benefits, and funds from external
funding for investment, e.g. from the EU or the Local Government Roads Fund.

Ensuring an adequate level of funds to implement these tasks was, therefore, in the

interest of LGUs themselves and also in the interest of the Ministry of Finance.**

Conclusions

When researching the subject specified in the title of this study, it is worth empha-
sizing that the Polish legislator honoured the requirements of the BRRD Directive.
Its preamble clearly specifies the objective of this measure as minimization of the
impact on the stability of the financial system, especially where public authorities
have much easier access to credits than citizens. In other words, LGUs were includ-
ed in the group of those entities that theoretically may incur greater losses than

34 Source material: https://bip.brpo.gov.pl/pl/content/samorzady-bank-lokalny-tarapaty-BFG-RPO [ac-
cess: 14.09.2023].
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trading participants, and this is all in the interest of the stability of the financial
system. The funds that LGUs may potentially lose as a result of resolution will be
used to cover the bank’s losses. In a way, the BGF’s actions as part of the resolution
were dependent on it. The position expressed in the BRRD Directive also is sup-
ported by the European Banking Authority because it concludes that the exclusion
of LGUs from the deposit guarantee scheme is justified by the possibility of the state
ensuring other forms of protection of local authority deposits. When it comes to
the insolvency of PBS and the LGUs losing part of their deposits, the state launched
a “compensation mechanism.” At the same time, it needs to be emphasized that it is
in no way a formalized protective mechanism, but only an ad hoc action. The loss
of part of LGUS’ deposits, irrespective of any other steps, will always have an impact
on the LGUS financial situation and long-term standing. Even a short-term sus-
pension of execution of investment by certain local governments in Podkarpackie
Voivodship was an essential problem, also organizational, and could have negative,
for example, legal, consequences.

When analysing the situation of these LGUs that felt the consequences of BGF’s
decisions in the case of the resolution of PBS, they should become a starting point
for a discussion on a possible need to protect LGUs’ funds kept in bank accounts.
This discussion should also concern the terms for choosing a bank for the provision
of financial services for the local government. We may ponder whether granting
LGUs the status of a depositor is possible and necessary at all. It would be wise to
point out that LGUs hold their bank accounts mainly in cooperative banks. Such
conclusions are extremely important because an analysis of insolvency in the bank-
ing sector in Poland shows us that the lion’s share of cases of insolvency was, in fact,
in such cooperative banks. In 1989-2011, 138 banks declared insolvency, of which
132 were cooperative banks. The recent insolvencies include the 2015 insolven-
cy of Spoldzielczy Bank Rzemiosta i Rolnictwa in Wolomin. Zabki Commune,
which deposited its funds there, lost more than PLN 2 million. In 2016, another
bank declared its insolvency, namely Bank Spéldzielczy in Nadarzyn, which also
handled bank accounts of the local commune.

In conclusion, we need to clearly state that de lege ferenda actions need to be
taken at the stage of a bank selection to maintain a bank account for the LGU.
Therefore, we need to think about whether local governments are able to check the
financial condition of the bank before signing the contract and whether they should
be afforded such an opportunity. The possibility of verifying the bank’s financial
reports and various indicators that result from reporting is also indicated. The in-
formation made available by some local governments shows that capital ratio is
sometimes taken into account assuming a specific threshold, e.g. 15%, above which
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the ratio must not sit when signing the contract and which cannot fall under this
value during the term of the contract. Some local governments monitor this ratio.
The city of Pfock may be given as an example here. Under the contract, the bank has
an obligation to send the city yearly information on the capital ratio and notify the
city if it falls under 15%. If it stays below 15% for longer than three months, the city
has the right to terminate the contract. Another example of “good practices” in the
provision of banking services is Poznan. In the course of the bank selection proce-
dure, Poznan officials verified, i.a., financial information available on the websites
of individual banks. Additionally, the number of branches and their offer were also
inspected. These examples lend themselves to the conclusion that price should not
be the sole criterion for selecting the bank. When choosing a bank on terms speci-
fied in public procurement regulations, the price criterion cannot be the only factor
in assessing the offers. The bank’s stability, measured by the amount of the initial
capital, should be a necessary criterion.

We may postulate de lege ferenda that the legislator specified the rule for selecting
a bank by reference to the financial situation of this institution, e.g. by stipulating
proportionate calculation of the amount of the banK’s initial capital against the budget
(expenses) of a given LGU. Without a doubt, the key is to specify correctly the param-
eters of a tender for the provision of financial services to LGUs. It may be concluded
that LGUs should, at this stage, set requirements as to having and maintaining a spe-
cific financial standing. Perhaps we should assume that basic financial indicators will
be examined every quarter to make sure that the bank is in good financial condition.
Should selected indicators fall below set thresholds, the local government could have
the right to terminate the contract and withdraw its funds. Certain doubts may arise
on account of this concern about the correct verification of these indicators. A ques-
tion arises as to who, on the LGU side, should verify them.

It needs to be emphasized at the same time that local governments have different
needs when it comes to banking services and different preferences as to how they
should be delivered. This diversity may be satisfied if the criteria for assessing the
banks’ offer may be individually adjusted to the needs signalled. De lege ferenda, it
might seem worth considering an expansion of the activity of Bank Gospodarstwa
Krajowego so that it could offer to local governments not only credit and bond
products, with no regard to their existing debt but also current banking services.
Some scholars have already argued that Article 264 (1) of the Public Finances Act
should be amended as follows: “Banking services for the budget of a local govern-
ment unit shall be provided by Bank Gospodarstwa Krajowego or a bank selected
on terms specified in public procurement regulations.”

Translated by Agnieszka Kotula-Empringham
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Characteristics of service by a court enforcement
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Article 139 (1) of the Code of Civil Procedure

Charakterystyka doreczenrt dokonywanych przez komornika sagdowego w polskim
postepowaniu cywilnym w kontekscie art. 139 § 1 Kodeksu postepowania cywilnego
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rPaAaHCKOM NPOV3BOACTBE B KOHTEKCTe cTaTbk 139 § 1 MpaxaaHCKo-
-NpoLeccyanbHOro Koaekca

XapaKTeprcCTrKa BpyUeHHs, AKi peanisyloTbCa CyA0BMM BMKOHABLIEM Y MOSIbCbKOMY
LMBIifIbHOMY MpoLieci B KOHTeKCTi cTaTTi 139 § 1 LinBinbHOro npouecyanbHOro Kogekcy
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Summary: The institution of service by a court enforcement officer has significantly impacted the regularity
of the service of court letters. The provisions introduced put an end to the so-called fiction of service on indi-
viduals, which meant that after two attempts at service, the court could assume that the document had been
effectively served. It was recognised that this too often led to prejudice to the rights of defendants, in particular
those who had not lived at the addresses indicated by the plaintiffs for a long time, and often, due to the correct
(fictitious) service of payment orders, they were obliged to pay the fees resulting from final court decisions.
Unfortunately, under the previous legislation, there were cases of claimants giving unverified or even false
information. The legislator obligatorily introduced into the Polish legal order, in Article 139" of the Code of Civil
Procedure, the service of letters through a court enforcement officer if a statement of claim or any other writ of
summons that gives rise to the need to defend the rights of the defendant has not been effectively served on
the defendant under Articles 131-139 of the Code of Civil Procedure. Thus, contrary to the principle of routine
service, the legislator imposed the resulting obligations not on the procedural authority but on the initiator of
the proceedings in the case. This study aims to present the institution of the court enforcement officer in Polish
civil proceedings and discuss its advantages and disadvantages. It is particularly relevant in light of the changes
introduced by the amendment of the CCP of 9 March 2023, effective from 1 July 2023, which are designed to
improve this type of service.

Key words: civil proceedings, court enforcement officer, service by a court enforcement officer

Streszczenie: Doreczenia komornicze istotnie wptynety na prawidtowos¢ dokonanych doreczen pism sado-
wych. Wprowadzone przepisy potozyty kres tzw. fikcji doreczenia osobom fizycznym, ktéra oznaczata, ze po
dwoch prébach doreczenia sad mogt przyjac, iz dokument zostat skutecznie doreczony. Uznano, ze zbyt czesto
prowadzito to do uszczerbku w prawach pozwanych, w szczegdInosci tych, ktérzy od dtuzszego czasu nie za-
mieszkiwali pod adresami wskazanymi przez powodoéw - czesto, z uwagi na prawidtowe (fikcyjne) doreczenie
nakazéw zaptaty, byli oni zobowigzani do zaptaty kwot wynikajacych z prawomocnych orzeczerr sagdowych.
Niestety, pod rzadami poprzednio obowiazujacych przepiséw zdarzaty sie przypadki podawania przez powo-
doéw niezweryfikowanych lub wrecz nieprawdziwych adreséw. Ustawodawca obligatoryjnie w art. 139" Kodek-
su postepowania cywilnego wprowadzit do polskiego porzadku prawnego doreczanie pism za posrednictwem
komornika sagdowego w przypadku, gdy pozew lub inne pismo wywotujace potrzebe obrony praw pozwanego
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nie zostato skutecznie doreczone pozwanemu zgodnie z art. 131-139 K.p.c. Tym samym ustawodawca, wbrew
zasadzie doreczen rutynowych, natozyt wynikajace z nich obowiazki nie na organ procesowy, lecz na inicjatora
postepowania w sprawie. Niniejsze opracowanie ma na celu przedstawienie instytucji komornika sagdowego
w polskim postepowaniu cywilnym oraz omdwienie jej zalet i wad. Jest to szczegdlnie istotne w Swietle zmian
wprowadzonych nowelizacja Kodeksu postepowania cywilnego z dnia 9 marca 2023 r,, obowigzujaca od dnia
1 lipca 2023 r., ktére maja usprawnic ten rodzaj stuzby.

Stowa kluczowe: postepowanie cywilne, komornik, doreczenie komornicze

Pesiome: BpyueHus yepes cynebHOro NCMOHNTENA CyLLeCTBEHHO MOBAVANN Ha Haanexalunii NopsaoK ocy-
LLleCTBNIeHNA BPyYeHUid CyaebHbIX nncem. BeeaeHHble nMpaBuia NONOXWUAN KOHeL, Tak HasblBaeMol GpuKLmm
BpyUeHMA GU3NYECKUM NULaM, KOTopas O3Havana, YTo nocse AByX MOMbITOK BPYUYEHUA Cyf MOT CUMTaTb, YTO
[IOKYMeHT OblN1 BpyUeH Haanexalwmm o6pasom. bbino npusHaHo, Y4To 3TO CINLLKOM YacTo NMPUBOAWIIO K YLieM-
NeHNIo NPaB OTBETUMKOB, B YaCTHOCTU TeX, KTO AOJIrOe BPeMA He MPOXMBas Mo yKa3aHHbIM UCTLAMU agpe-
cam, 3a4acTyto bnarogapa npaBuIbHOMY (GUKTVBHOMY) BPYUEHMIO MIATEXHBIX MOPYYEHNIA OHU OblNn 0653aHbI
BbIMIATUTb CYMMbI, BbITEKaloL|Me 13 BCTYNMBLUMX B 3aKOHHYIO cuy CyAebHbIX pelueHuit. K coxaneHuto, npu
npexHeM 3aKoHoAaTeNbCTBE ObIN Clyyan, Korfa UCTLbI yKa3biBany HENpPOBePeHHbIE UV Aaxe NOXHble afpe-
ca. 3akoHopaTenb B 06A3aTeIbHOM NopAJKe BBEN B NOMbCKMIA NPaBONOPAAOK B cTaTbe 139" [paxaaHCKo-Npo-
LieccyanbHOro Kofiekca BpyyeHyve ncem Yepes cyfebHoro NCrosiHUTENA B Cllyyae, eciv NCKOBOe 3asBlieHne
WM UHOE MUCbMO, Bbi3blBalolliee HeobX04MMOCTb 3alLWTbl MPaB OTBETUMKA, He OblNO BPYyUYEHO Hagnexalynm
06pa3om OTBETUMKY B COOTBETCTBUN CO CTaTbAMM 131-139 MpaxpaHCKo-npoLeccyanbHoro kogekca. Takum o6-
pasom, 3aKoHogaTesb, BOMPEKU MPUHLMMY 06bIYHOrO BPYUEHVIS, BO3M0XMI BO3HMKAOLLE 06A3aHHOCTU He Ha
npoLieccyasibHbI OpraH, a Ha MHMLUMaTopa NPon3BoACTBa No Aeny. Llenb AaHHOro nccnegosaHnsa — npeacTa-
BUTb HCTUTYT CyA€6HOro NCNONHWTENA B MOMbCKOM MPa){AaHCKOM MPOU3BOACTBE 1 06CYAUTb ero npenmyLe-
CTBa 1 HEQOCTATKM. ITO OCOGEHHO BaXKHO B CBETE M3MEHEHUI, BHECEHHbIX MOMpaBkamu K [paxpaHcKo-npo-
LeccyanbHoMy KogeKkcy oT 9 mapTa 2023 roaa, BCTynuBLwvMM B cualy ¢ 1 niona 2023 roaa, Kotopble npu3BaHbl
YCOBEpPLUEHCTBOBATb AAHHbIN BUA CITyXObl.

KnioueBble cnoBa: rpagaHckoe MNPOU3BOACTBO, CyAeOHbI WCMONHUTENDb, BPy4yeHue uepe3 cyaebHOro
NCNONHUTENA

Pestome: BpyueHHA CyAOBMM BUKOHaBLIEM CYTTEBO BIIMHYNO Ha BiPHICTb BPYYEHHA CYAOBUX INCTIB. 3anpo-
Ba/KeHi NpaBusia NoKanu Kpaw Tak 3BaHil Gikuii BpyueHHA GpisnyHMM ocobam, AKka 03Hayana, Lo nicisa ABoxX
Cnpo6 BpyYeHHs Cya Mir BBaXKaTy, L0 JOKYMEHT 6yB ebeKTUBHO BpyyeHuid. Byno B13HaHo, WO Lie HaATO YacTo
NpV3BOAUNO JO NOPYLIEHHA NPaB BiAMNOBIAaYiB, 30KpPema TuX, XTO TPUBANUIA Yac He NPOXMBaB 3a BKa3aHO
no3uBaYaMu afipecoro — YacTo Yepes HanexHe (GiKTMBHE) BpyUeHHA NNaTiKHUX AOpyYeHb iX 3060B'A3yBanm
CNNaTUTU CymMu, WO BUMNBAKOTb 3 OCTaTOYHMX CYAOBMX pilleHb. Ha anb, 3a nonepefHiMm 3aKOHOAABCTBOM
TPanNnAnMCA BMMNaAKKW, KON NO3MBaYi BKalyBanun HenepesipeHi abo HaBiTb danblmsi agpecy. 3akoHodaBeLb
y cT. 1391 LinK BBiB y NONbCbKMI NPaBONOPAA0OK 060B'A3KOBE BPYUEHHA JINCTIB Yepes CyJOBOrO BUKOHABLA Y
BUMAAKY, AKLIO NMO30BHa 3asiBa abo iHLWIMI JIUCT, WO BMKIIMKAE HEOOXiAHICTb 3aXMCTy NpaB Bignosigaya, He bys
edeKTUBHO BpyyYeHUI Bignosigayy BignosigHo Ao ct. 131-139 LMNK. Takum umHOM, 3akoHOfaBeLb, Bcyrnepey
NPUHLMMY PYTVHHOTO BPYYEHHS, NOKIaB 000B'A3KY, WO BUM/MBAOTL 3 HbOTO, HE Ha MPOLIeCyabHUA OpraH,
a Ha iHiuiaTopa npoBaAXeHHA y cnpasi. Lle gocnigkeHHA Ma€e Ha MeTi NpeACTaBUTU IHCTUTYT Cy[OBOrO BUKO-
HaBLA B MONbCbKOMY LIBiNbHOMY NpoLieci Ta 06roBopuTy Moro nepesaru Ta Heponiku. Lie nutaHHA € ocobnu-
BO aKTyaNlbHVM Y CBiT/li 3MiH, BHeCeHUX nonpasKoto Ao LimeinbHoro npouecyanbHoro Kopekcy Bif 9 6epesHa
2023 poKy, sika Habyna YmHHOCTI 1 nnnHa 2023 poKy, WO MaloTb Ha METi BAOCKOHANWTL Lei B, CIy»ou.
KniouoBi cnoBa: LyiBinbHe NpoBafKeHHS, CYLOBUI BUKOHABEL|b, BPYUYEHHA CyA0BVM BUKOHABLIEM
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Introduction

By the Act of 4 July 2019 amending the Act — Code of Civil Procedure and certain
other acts,! in Articles 139! § 1 and 2 of the Act of 17 November 1964 — Code of Civil
Procedure,’” the legislator has provided for a special mode of serving documents on
a defendant who is a natural person. The institution of the so-called court enforce-
ment officer service should be viewed holistically by interpreting Article 1391 of
the CCP and the provisions contained in the Act of 22 March 2018 on Court En-
forcement Oftficers.’ This is because the introduced provision prescribes mandato-
ry service of documents through a court enforcement officer where a statement of
claim or another letter giving rise to a need to defend the rights of the defendant has
not been effectively served on the defendant under Articles 131-139 of the Code
of Civil Procedure. Thus, the legislator, contrary to the principle of routine service,
imposed the resulting obligations not on the procedural body but on the initiator
of the case proceedings.

The introduced provisions ended the so-called fiction of service on natural per-
sons, which meant that after two attempts at service, the court could assume that
the document had been effectively served. It was believed to lead to too frequent
harm to the rights of defendants, in particular of those who had not resided at the
addresses indicated by the plaintiffs for a long time, and often, due to the correct
(fictitious) service of the payment orders, they were required to pay the fees aris-
ing from final court decisions. Unfortunately, under the previous legislation, there
were cases of plaintiffs providing unverified or even false addresses of defendants,
to which the court judgments were addressed, which, once final, would become
enforcement titles.

This study aims to present the institution of service by a court enforcement of-
ficer in Polish civil proceedings and discuss its advantages and disadvantages. This
is particularly important in view of the changes introduced by the CCP amendment
of 9 March 2023,* in force from 1 July 2023, intended to improve this service. First,
the paper will present service by a court enforcement officer introduced in 2019 and

1 Actof4 July 2019 amending the Act — Code of Civil Procedure and certain other acts, Journal of Laws
[Dziennik Ustaw] 2023 item 614.

2 Act of 17 November 1964 — Code of Civil Procedure, consolidated text: Journal of Laws 2024 item
1237 (hereinafter: CCP).

3 Act of 22 March 2018 on Court Enforcement Officers, consolidated text: Journal of Laws 2024 item
1458 as amended (hereinafter: the CEO Act).

4 Act of 9 March 2023 amending the Act - Code of Civil Procedure and certain other acts, Journal of
Laws 2023 item 614.
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the legal situation concerning the service of legal documents before its introduc-
tion. Finally, the advantages and disadvantages of this institution will be discussed,
taking into account the amendment of 9 March 2023 and its impact on improving
the entire service process.

1. Reasons for introducing the regulation of Article 139’ of the CCP

The problems of fictitious service highlighted in the introduction and, above all,
a significant increase in the number of civil cases considered by courts made it nec-
essary to regulate the issues related to effective service of statements of claim and
first letters in a case. Failure to receive these documents often led to court decisions
being challenged, even years later, often during ongoing enforcement. Therefore,
there were situations where the defendant resided at an address other than the one
indicated in the statement of claim, and the documents were deemed to have been
delivered under Article 139 § 1-3 of the CCP?

Before changing the provisions concerning service in this area, the legal situ-
ation undermined the seriousness of the administration of justice by the courts,
often leading to the legalisation of fictitious trials.® This issue was also raised by
the Supreme Court, which approved in its ruling the substituted service of the first
letters in a case’ under Article 139" § 1 of the CCP. The legislator rightly pointed out
that the meaning of the service of the document initiating the proceedings is crucial
for the course of all further proceedings since, by definition, it causes all subsequent
judicial documents to be deemed served.®

While it is true that the court is obliged to verify the defendant’s address,’ this
verification was often only done after the service and, due to the limited possibil-
ities (PESEL-SAD), usually without producing the intended results. Undeniably,
the above risk was inherent in the essence of the hitherto existing regulation but,

5 J. Bodio, in: Kodeks postgpowania cywilnego. Koszty sgdowe w sprawach cywilnych. Dochodzenie ro-
szczert w postepowaniu grupowym. Przepisy przejsciowe. Komentarz do zmian, vol. 1, ed. T. Zem-
brzuski, Warszawa 2020, pp. 338-339.

6 L. Zamojski, Dorgczenie pozwanemu pierwszego pisma procesowego wywotujgcego potrzebe obrony na
podstawie art. 139! KPC, Monitor Prawa Handlowego 2019, no. 3, p. 14.

7 Decision of the Supreme Court of 8 December 2010, III CZP 105/10, Legalis database.

8 Explanatory Memorandum to Draft VIII.3137, Amendment to the Act - Code of Civil Procedure
and certain other acts, point VII (49) (c); cf. K. Weitz, in: Kodeks postepowania cywilnego. Komentarz,
vol. 1, ed. T. Erecinski, Warszawa 2016, p. 837.

9 Cf. Resolution of the Supreme Court of 16 February 2017, III CZP 105/16, OSNC 2017, no. 10, item 112.
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unfortunately, encouraged abuse of procedural law by both the plaintiff and the de-
fendant. This was because the parties initiating the civil proceedings could indicate
any address for the defendant; frequently, despite knowing the actual address, a dif-
ferent one was given in the statement of claim.'” On the other hand, the defendants
often deliberately failed to receive documents from the court, aiming to obstruct
the proceedings, and then, often after many months, raised the difficult-to-verify
circumstance that they actually resided at a different address and were deprived of
their right of defence. One has to agree with the position expressed in the doctrine
that “the concept of procedural efficiency is not confined solely to the economy of
proceedings and the maximum reduction in their duration” Efficiency is also the
implementation of the guarantees covered by the right to trial. Service of a state-
ment of claim is a fundamental procedural guarantee enabling the defendant to
defend their rights."

2. Personal scope of the regulation

Under Article 139" § 1 of the CCP, if a defendant is a natural person, despite the
repeated notice under Article 139, inability to serve a judicial document or refusal
to accept it, § 1, second sentence, has not received a statement of claim, other pro-
cedural document or a judgment giving rise to the need to defend their rights, sent
to the address indicated, and has not previously been served with any document in
the case as provided for in the preceding Articles, or if Article 139, inability to serve
a judicial document or refusal to accept it, § 2, or any other special provision provid-
ing for the effect of service does not apply, the presiding judge informs the plaintiff
accordingly, sending them a copy of the judicial document for the defendant and
obliging them to serve that copy on the defendant through a court enforcement
officer. Under Article 13 § 2 of the CCP, Article 139' § 1 and 2 of the CCP applies to
the defendant and the participants in non-litigious proceedings according to Arti-
cle 510 § 1 of the CCP. Given the content of the above provision, it becomes essen-
tial to determine to which entities it should apply."

10 Asarule, such practice is aimed at obtaining a default judgment, which is provided routinely with the
order of immediate enforceability (Article 333 § 1 (3) of the CCP) and, in the absence of correspon-
dence by the defendant, becomes final without hindrance.

11 J. Bodio, in: Kodeks..., pp. 343-344.

12 Cf. A. Sikorska-Lewandowska, Problemy z dochodzeniem roszczeti po nowelizacji przepiséw KPC
o doreczeniach, Nieruchomosci 2020, no. 9, pp. 6 ff.
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The above provision is explicitly excluded in Article 505 § 1 of the CCP con-
cerning the defendant in electronic writ-of-payment proceedings specifying that if
service cannot be effected under Articles 131-139 of the CCP, the order is deemed
served upon fulfilment of the conditions specified in Article 505** § 1 of the CCP.
Pursuant to the indicated provision, a payment order is deemed to have been served
as long as the address at which the notices were left corresponds to the service ad-
dress in these proceedings as disclosed in the PESEL register.

If the addresses do not correspond under Article 505** § 2 of the CCP, the order
is revoked, and the proceedings are discontinued."

The lack of applicability of court enforcement officer service to electronic writ-
-of-payment proceedings may be incomprehensible. According to M. Borodziuk,
recognition of the fiction of the service of payment orders issued in these proceed-
ings based on the registered address must raise objections in the absence of an ad-
ministrative requirement of residence registration.'* Given that the letter is deemed
served under Article 5053 § 1 of the CCP, the defendant is unable to effectively
collect a statement of claim for the resumption of the proceedings on the ground
that they did not reside at the address indicated in the PESEL register since Arti-
cle 401 (2) of the CCP refers to the deprivation of the opportunity to defend one’s
rights “as a result of a violation of the law.”

Using the term “defendant;’® the legislator excluded the possibility of applying
the mandatory mode of service of documents through a court enforcement officer
to other litigants, such as plaintiffs or applicants in non-litigious proceedings. For
the same reason, Article 139" of the CCP does not apply to experts, interpreters or
witnesses. This is understandable given the material scope of the regulation, where
a letter initiating proceedings, a statement of claim or a document requiring a party
to defend itself is necessarily served on the parties to the proceedings.'s

An additional condition for the application of court enforcement officer ser-
vice, which does not follow directly from the wording of the provision, is that the
defendant must be domiciled in the Republic of Poland. This is justified by the
fact that the plaintiff cannot be expected to effect service abroad, which is subject

13 H. Bednorz-Godyn, Doreczenia za posrednictwem komornika sgdowego, Monitor Prawniczy 2023,
no. 8, pp. 499 and 501.

14 M. Borodziuk, Doreczenie komornicze w praktyce sgdowej po zmianach procedury cywilnej dokonanych
7 listopada 2019 roku, Prokuratura i Prawo 2021, no. 3, p. 108; K. Markiewicz, in: Kodeks postepowania
cywilnego, vol. 1. Komentarz. Art. 1-505%, ed. T. Szancito, Warszawa 2019, p. 570.

15 However, based on Article 13 § 2 of the CCP, 13 § 2 CCP, the provision also applies to participants
in non-litigious proceedings and, until the entry into force of the amendment of 9 March 2023, also
applies to debtors in enforcement proceedings.

16 J. Bodio, in: Kodeks..., pp. 338-339.
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to separate rules. The basis for service abroad is Regulation (EC) No 1393/2007
of the European Parliament and of the Council of 13 November 2007 on the ser-
vice in the Member States of judicial and extrajudicial documents in civil or com-
mercial matters (service of documents), and repealing Council Regulation (EC)
No 1348/2000."

Moreover, it follows from the wording of the provision that court enforcement
officer service may only apply to a “defendant” who is a natural person. Therefore,
the above provisions do not apply to legal persons, organisational units without
legal personality but having legal capacity under separate provisions, or entrepre-
neurs entered in the National Court Register of Poland. Only Article 139 of the
CCP applies to these entities, where the lack of effective service to the address dis-
closed in the relevant register makes it possible to declare the effect of service.'®

3. Material scope of the regulation

Court enforcement officer service applies only to the documents specified in Ar-
ticle 139" § of the CCP, i.e. to a statement of claim (an application in non-litigious
proceedings and, until 1 July 2023, pleadings in enforcement proceedings — Article
13 § 2 of the CCP) and to procedural documents giving rise to the need to defend
a party’s rights. The term “procedural documents” is meant by the legislator as the
parties’ letters, which include applications and declarations made outside a hearing
(Article 125 § 1 of the CCP), which does not raise any interpretation doubts. On
the other hand, the phrase “documents giving rise to the need for defence” generally
refers to documents that may be served on the defendant even before the statement
of claim is served on them, such as a request to secure evidence or a request to se-
cure a claim."”

It is clear that not all documents from the plaintiff that affect the course of the
proceedings give rise to the need to defend the defendant’s rights. In each case, it
is for the court to assess whether merely accepting that a given document has been
served after issuing two advice notes does not infringe the defendant’s rights in
this case. In particular, the plaintiff’s requests for a suspension of proceedings or

17 M. Borodziuk, Doreczenie..., p. 109.

18 M. Michalska-Marciniak, in: Kodeks postgpowania cywilnego, vol. 1. Komentarz. Art. 1-205, ed. A. Mar-
ciniak, Warszawa 2019, p. 890; L. Zamojski, Doreczenie..., p. 17; K. Markiewicz, in: Kodeks...,
p. 570.

19 J. Bodio, in: Kodeks. .., pp. 343-344.
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requests for an adjournment of the hearing do not harm these rights, as it is usually
in the interest of the plaintiff and not the defendant that the court proceedings run
smoothly.®

It follows from the juxtaposition of Article 139" § 1 of the CCP with Article
133§ 2,§ 21 and § 22 of the CCP that this does not apply to court judgments. The
legislator has explicitly narrowed its provisions to “procedural documents,” while
judgments are a separate category of a strictly official nature (Article 244 § 1 of the
CCP). Hence, under Article 139 § 1-3 of the CCP, it is not defective to deem served
an order to transfer a case according to jurisdiction or grant security for a claim
delivered together with a statement of claim, for example. In the latter case, the
regulation concerning service effectiveness should expressly state that the service is
effective only with respect to the court judgment.

It should be emphasised that the legislator associates the service of the judgment
with the effect of the running of the time limit for lodging an appeal and, once this
limit expires, also of making a judgment final. The defendant has the option of sub-
sequently contesting the effectiveness of that service by lodging an appeal on the
ground that the time limit for doing so has not started to run.

A significant problem for the regulation in question is the case of payment or-
ders issued under writ-of-payment and payment-order proceedings. Although
a payment order is a judgment, since it is subject to service with the statement of
claim and is a judgment closing the proceedings, it is not subject to service under
Article 139 § 1-3 of the CCP. Apart from electronic writ-of-payment proceedings,
the legislator has not provided for the consequences of the inability to serve a state-
ment of claim in a case if a payment order is served along with it. Therefore, in case
of failure to successfully serve the payment order with a copy of the statement of
claim, the court letters should be served on the defendant through a court enforce-
ment officer.”!

Indeed, it should be stressed that Article 480* § 3 of the CCP implies the essence
of the payment order, i.e. it should be served on the defendant with instructions
concerning objection, the consequences of not appealing against the order and
a copy of the statement of claim with instructions (Article 205 of the CCP). The
cited provision applies only to the first attempt at service. At the same time, for the
plaintiff’s obligation to serve the documents through a court enforcement officer,
Article 139" § 1 of the CCP should be treated as a lex specialis. This is because the
plaintiff might serve the documents through a court enforcement officer but fails to

20 K. Markiewicz, in: Kodeks..., p. 570; J. Bodio, in: Kodeks..., p. 344.
21 M. Michalska-Marciniak, in: Kodeks..., p. 890; L. Zamojski, Doreczenie..., p. 16.
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notify the court. Then, due to the expiry of the two-month time limit provided for
in Article 1391 § 2 of the CCP, the court suspends the proceedings. The payment
order may already become final by the time this decision is made.*

There was also a practice in the courts to oblige the plaintift to serve through
the court enforcement officer a copy of the statement of claim itself, together with
the instructions specified in Article 205* of the CCP, while at the same time sending
a copy of the document and the instructions. Only after the court obtains confir-
mation that the court enforcement officer has served the documents does it become
reasonable to serve the copy of the payment order itself and instructions on the
objection and the consequences of not appealing against the order. However, this
practice does not increase the speed of the proceedings and may create difficulties
when the defendant files a statement of defence. Moreover, this clashes with the
previously indicated general provisions requiring the payment order to be served
on the defendant with instructions concerning lodging an appeal and a copy of the
statement of claim.

4. Suspension and discontinuance of proceedings due to lack of effective
service

Under Article 139" § 2 of the CCP, the court requests the plaintiff to provide proof
of service of the documents within two months, under pain of suspending the pro-
ceedings. This requirement does not apply when the court has the defendant’s cur-
rent address, provided in the course of other proceedings, or an address from the
PESEL-SAD database disclosed relatively recently. If the court has an address from
the PESEL-SAD database that differs from the address indicated in the statement of
claim, it may try to serve documents to that address.”

To enable service through a court enforcement officer, a copy of the statement of
claim with instructions should be sent to the plaintiff, together with an obligation
to file a statement of defence within the set time limit (Article 205! § 1 and 2 of the
CCP) when no payment order has been issued. Although this last proviso does not
follow directly from the provisions in question, it is intended to streamline the pro-
ceedings. The simultaneous service of an obligation to file a statement of defence

22 P. Stawicki, P. Stawicki, Doreczenia pism za posrednictwem komornika sgdowego w postepowaniu za-
bezpieczajgcym, klauzulowym i egzekucyjnym, Przeglad Sadowy 2020, no. 11-12, p. 77-78.
23 Ibidem, p. 78.
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sets a procedural time limit for the defendant. The lack of service of such an obliga-
tion in the light of Article 339 § 1 of the CCP makes it impossible to issue a default
judgment, as the defendant is not served with an obligation setting a time limit for
taking a position on the case, as required. This is not the case with a payment order,
as the instruction on the time limit for lodging an appeal should be apparent from
the wording of the order itself.

The view that “so-called court enforcement officer service calls into question the
basis for the appointment of a guardian for a person whose residence is unknown
given the inability to establish the defendant’s residence, including following the
failure of service of a document by a court enforcement officer” seems unfounded.
The lack of effective court enforcement officer service should be regarded as a pos-
itive prerequisite for requesting the appointment of a guardian for the defendant
under the invoked provisions of the Act. The necessity for the first service so that
the defendant can mount a defence at trial will contribute to the more frequent
appointment of guardians ad litem.**

The legislator explicitly orders the ineffective expiry of the two-month period to
be treated as a positive prerequisite for suspending proceedings under Article 177
§ 1 (6) of the CCP, and such legal basis should be included in the provision itself.
The cited provision stipulates that the court may suspend the proceedings ex officio
if, due to the plaintiff’s missing or wrong address or the plaintiff’s failure to provide
the address of the defendant or data allowing the court to determine the numbers
referred to in Article 208" of the CCP within the prescribed time limit, or the plain-
tift’s failure to comply with other orders, the case cannot be continued.”

It should be emphasised that the three possible actions of the plaintiff indicated
in Article 139' § 2 of the CCP, as well as the filing of an application for the appoint-
ment of a guardian ad litem for the defendant whose residence is unknown (the ap-
plication must be particularly motivated), are negative prerequisites for suspending
the proceedings. At the same time, they are positive prerequisites for the resump-
tion of the suspended proceedings. Moreover, it should be borne in mind that the
court, under Article 182 § 1 (1) of the CCP, will resume proceedings only if a party
requests resumption within three months from the date of the order to suspend the
proceedings. Importantly, it should be noted that any actions listed in Article 139!
§ 2 of the CCP taken after the expiry of the statutory period specified therein will
be ineffective under Article 169 § 1 of the CCP. However, the court should consider

24 L. Zamojski, Doreczenie. .., p. 14.
25 M. Kaczynski, in: Kodeks postegpowania cywilnego, vol. IA. Komentarz. Art. 1-42412, ed. A. Gora-
-Blaszczykowska, Warszawa 2020, p. 592.
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such action if it is combined with a request to resume the proceedings submitted
within the statutory three months from the date of issuing the order to suspend the
proceedings.*

5. Costs of court enforcement officer service

It is argued in legal studies that the catalogue of expenses in Article 5 of the Act of
28 July 2005 on Court Costs in Civil Cases is non-exhaustive.” It is also pointed out
that the amending Act of 4 July 2019 includes the costs of service through a court
enforcement officer and additional costs of service abroad, including translation
costs, among the expenses chargeable to the parties.”

Service costs incurred by a party are included in the court costs. They constitute
an element of the expenses necessary for the purposeful pursuit of rights and pur-
poseful defence, which the unsuccessful party is obliged to reimburse the opponent
upon request under Article 98 of the CCP. Under Article 108 of the CCP, it is ac-
cepted that the claims for reimbursement of legal costs remain definitively settled
in the proceedings in which they arose and to which they are connected and cannot
be asserted in a separate trial. However, no regulation expressly regulates cases in
which service costs arise after the issuance of the judgment, closing the proceedings
in the instance.”

Therefore, the issue of deciding on the costs of court enforcement officer service
when the defendant does not file an objection or charges against the payment order
remains problematic. Under Article 108 § 1 of the CCP, the court decides the costs
in each judgment, closing the case in the instance. However, this judgment is a pay-
ment order, which is issued at a stage when it is not yet known whether there will be
a need to incur the costs of court enforcement officer service.

Indeed, when the case is decided, under Article 394 § 1 (9) of the CCP, the
court should include in the payment order the entirety of the decision on legal
costs incurred up to the time of its issue. It is impossible to apply the procedure of

26}, Zamojski, Doreczenie..., p. 18.

27 See: M. Manowska, A. Rafalska, Koszty procesu i koszty sgdowe w postepowaniu cywilnym, Warszawa
2017, pp. 148 ff.; Act of 28 July 2005 on Court Costs in Civil Cases, consolidated text: Journal of Laws
2024 item 1237 (hereinafter: CC Act).

28 A. Mendrek, Nowe unormowania kosztow sgdowych w sprawach cywilnych wynikajgce z nowelizacji
z4.07.2019, Palestra 2019, no. 11-12, pp. 226-227.

29 H. Bednorz-Godyn, Doreczenia..., pp. 501-502.
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supplementing the payment order (Article 353? of the CCP in conjunction with
Article 351 § 1 of the CCP), as the deadline for filing an application in this respect
is two weeks from the date of service of the copy of the payment order. The statutory
deadline for notifying the court about the service of the letter through a court en-
forcement officer is two months. One way of solving the above problem was to pay
the court enforcement officer the costs of the non-enforcement proceedings they
conducted from the State Treasury or from an advance paid by the plaintift and to
subsequently charge them to the parties based on Article 108" of the CCP, which,
unlike Article 108 of the CCP, allows this to be done at any time.

The above issue was resolved in the resolution of the Supreme Court of 20 Oc-
tober 2022, IIT CZP 96/22,* which stated that the plaintiff who incurred the costs
of service through a court enforcement officer will be reimbursed by the defendant
regardless of whether the plaintiff incurred the costs in the course of the proceed-
ings or after the judgment closing the case. If the costs of court enforcement officer
service are incurred after the conclusion of the proceedings, the basis for awarding
them from the defendant is Article 108" of the CCP. Thanks to this decision, there is
no obstacle to subsequently awarding the costs of court enforcement officer service
from the defendant to the plaintiff in a separate order.

6. Practical application of court enforcement officer service. Direction of
change

As mentioned at the beginning, court enforcement officer service was introduced
to streamline service processes and replace the fiction of service concerning nat-
ural persons. It aims to eliminate the situation where the party initiating the pro-
ceedings indicates the wrong address of the opposing party so that the documents
are deemed served after two advice notes to accelerate the proceedings and obtain
a favourable outcome. Another example is the reverse situation, where a party de-
liberately fails to collect documents and then triggers measures aimed at reinstating
court deadlines or resuming proceedings to protract the proceedings. Unfortunate-
ly, several years of practice have shown that it is not a flawless institution, so in
the amendment that entered into force on 1 July 2023,* the legislator decided to

30 Resolution of the Supreme Court of 20 October 2022, IIT CZP 96/22, Legalis database.
31 Act of 9 March 2023 amending the Act - Code of Civil Procedure and certain other acts, Journal of
Laws 2023 item 614.
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introduce certain changes aimed at eliminating practical problems associated with
the service of documents arising from the execution of the instruction contained in
Article 139" of the CCP.

As a reminder, until now, under the aforementioned provision, in case of in-
effective service, after the second advice note and the impossibility of invoking
the fiction of service, the court would forward the documents to be served to the
plaintiff, ordering the latter to serve them through a court enforcement officer. The
plaintiff, within two months from the date of service, was required to file an ac-
knowledgement of service of the document on the defendant through the court
enforcement officer or would return the document and indicate the defendant’s
current address or submit proof that the defendant resides at the address indicated
in the statement of claim. After the ineffective expiry of the above, the court would
suspend the proceedings ex officio and discontinue the proceedings after another
three months from the order of suspension.

Following the changes introduced by the amendment of 9 March 2023, the party
initiating the proceedings, which was obliged by the court to effect service through
a court enforcement officer within two months from the date of being served that
obligation, will either file an acknowledgement of service of the documents on the
defendant through the court enforcement officer or return them with written proof
that the defendant resides at the address indicated in the statement of claim. Inter-
estingly, a party cannot indicate a different address of the defendant but can only
submit proof that the defendant resides at the address provided in the statement of
claim. More importantly, it was clarified that this should be written proof.** In ad-
dition, it was specified that if the plaintiff demonstrates that the defendant resides
at the address indicated in the statement of claim, documents sent in the manner
concerning the service of documents in civil proceedings by a postal operator will
be deemed served. The subsequent service of this documentation by a court en-
forcement officer to the same address will not restart the running of the time limits
that the Act provides for. This is a clear effort to accelerate the service procedure.
As before the amendment, the plaintiff would often send another request with new
addresses, interrupting the running of the statutory time limits for suspension or
discontinuance of the proceedings and forcing the court to start the whole service
procedure anew in the event of another failure at effective service.

32 Written proof may include, but is not limited to: information from the court enforcement officer who
established the defendant’s address; acknowledgement of receipt of other mail; or acknowledgement
of receipt of a remittance.
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There is a special solution concerning court enforcement officer service in
non-litigious proceedings. It is used if, in the event of failure to receive the doc-
uments by a participant in the proceedings, the presiding judge considers service
through a court enforcement officer necessary. Therefore, the court must decide
whether to use court enforcement officer service in these proceedings. On the other
hand, the regulations concerning court enforcement officer service in the event of
failure to collect mail do not apply to letters sent by court enforcement officers in
enforcement proceedings, which were rare in any case.

Another effort to assist the courts is the solution allowing the courts, under
certain circumstances, to dispense with court enforcement officer service. Thus, the
court does not apply court enforcement officer service in the above case if the validi-
ty of the defendant’s address indicated in the statement of claim is not in doubt. This
solution is particularly relevant in cases where the defendant’s address is known to
the court from other ongoing proceedings or where the plaintiff includes relevant
proof in the statement of claim to confirm that the defendant will not receive the
court letters sent to them.

In addition, the amendment also introduced a solution concerning court en-
forcement officer service in cases where the plaintiff resides or is established abroad
and is not represented by an advocate, legal counsel or patent agent practising in the
Republic of Poland, requiring the court ex officio to order the service of documents
on the defendant through a court enforcement officer. Thus, there is no need to di-
rect correspondence intended for court enforcement officer service to the plaintiff
abroad.

The described amendment also introduced significant changes to the Act on
Court Enforcement Officers.”® A court enforcement officer, upon an order of the
court or a request of a plaintiff obliged by the court, personally serves judicial no-
tices, procedural documents and other judicial documents directly on the address-
ee against acknowledgement of receipt and date indication or establishes that the
addressee does not reside at the address given. The court enforcement officer does
so within 14 days of receiving the order. An obligation to effect service is submitted
to the court enforcement officer with the service request. Submitting the obligation
addressed to the guardian ad litem is tantamount to the guardian ad litem demon-
strating their authority to request service. Following the changes, if the court en-
forcement officer finds an adult member of the addressee’s household at the address
given, they may serve the letter on them unless the information available indicates

33 R. Reiwer, in: Ustawa o komornikach sgdowych. Ustawa o kosztach komorniczych. Komentarz, ed.
R. Reiwer, Warszawa 2021, p. 22.
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that the letter should be served on the addressee personally. If the court enforce-
ment officer has information that shows the address given is no longer valid before
attempting service, they serve the letter on the addressee at the address known to
them, provided that this court enforcement officer is competent to effect service.*

The court enforcement officer’ role is to establish whether the addressee resides
at the address indicated. Therefore, they may request the necessary information
from other institutions and persons not involved in the proceedings under pain
of a fine. The court enforcement officer includes their findings in the report they
draw up. If the addressee resides at the address given and the attempt at service
proves unsuccessful, the court enforcement officer leaves a notice in the addressee’s
mailbox, door or other appropriate place of the attempted service, together with
information that the letter can be collected at the court enforcement officer’s office
and instructions that it must be collected within 14 days of the date on which the
notice was left. After the expiry of the period for collection of the letter, it is deemed
to have been served on the last day of that period, and the court enforcement officer
returns it to the entity ordering service, stating the findings made and indicating
the date of service.

Having taken the steps related to court enforcement officer service, the court
enforcement officer shares the findings with the ordering entity by sending them
a copy of the report.* If the court enforcement officer returns a letter after an un-
successful attempt at service and establishes that the addressee does not reside at
the address indicated, the ordering entity may request that the court enforcement
officer take steps to establish the addressee’s current address.*® In addition, the court
enforcement officer may also use information held ex officio if the current address
of the addressee is known to them.”

34 B. Falkowski, in: Ustawa o komornikach sgdowych. Ustawa o kosztach komorniczych. Komentarz,
eds. M. Siembierowicz, M. Switkowski, Warszawa 2018, Commentary on Article KomSadU, Arti-
cle 3a, Nb.

35 P. Czyszkowski, Doreczenie komornicze jako nieegzekucyjna czynnosé komornikow sgdowych, Przeglad
Prawa Egzekucyjnego 2022, no. 4, p. 70.

36 For this purpose, the court enforcement officer may request the necessary information from the fol-
lowing entities: tax authorities, pension authorities, banks, cooperative savings and credit unions.
Controversy concerning the exclusion of housing associations from the above catalogue, J. Szachta,
Doreczenie korespondencji pozwanemu przez komornika sgdowego. Zagadnienia wybrane. Problemy
praktyczne, Forum Prawnicze 2019, no. 6, p. 49.

37 . Lipinska, Poszukiwanie przez komornika sgdowego aktualnego adresu zamieszkania pozwanego na
podstawie art. 3b ustawy o komornikach sgdowych, Przeglad Prawa Egzekucyjnego 2022, no. 4, p. 35;
L. Zamojski, Doreczenie..., p. 16.

STUDIA PRAWNICZE KUL 4(100) 2024 35



Emil Kowalik

36

Conclusions

Service by a court enforcement officer should be assessed favourably despite the
many controversies related to its introduction and subsequent practical function-
ing. Legitimate concerns arose from court enforcement officers and claimants,
chiefly the plaintiffs. Court enforcement officers often argued that this was an
additional, wholly unwarranted obligation that significantly prolonged the entire
proceedings and that the regulations favoured the defendant’s use of procedural
obstruction. On the other hand, those ordering court enforcement officer service
argued that non-enforcement proceedings in the form of court enforcement officer
service were an excessively costly solution, and they considered a court enforce-
ment officer a “very expensive postman,” not consistently achieving effective ser-
vice due to statutory restrictions.

This does not change that the legal situation before the introduction of Article
139' § 1 and 2 of the CCP, together with the generally accepted “fiction of service”
regarding all entities, raised many objections and allowed both parties - the in-
itiators of the proceedings by indicating wrong addresses of the other party and
the defendants by challenging the effectiveness of fictitious service - to harm the
administration of justice. Although such a risk was inherent in the essence of the
regulation in force at the time (motivated by the otherwise correct assumption that,
in most cases, the plaintift knows the correct address of the defendant’s residence),
unfortunately, it encouraged abuse of procedural law both by the plaintiff and the
defendant.

The regulation in question should be assessed favourably in terms of the sta-
bility of court judgements and partly in terms of the efficiency of the proceedings.
The changes introduced by the amendment of 9 March 2023 eliminate doubts and
non-uniform practice in courts. The possibility for the court to dispense with court
enforcement officer service and serve documents on an adult household member,
wife, or husband translates into an increase in the effectiveness of service and the
dynamics of the proceedings and undoubtedly helps to accelerate proceedings in
a given case. The legislator also rightly pointed out that it was unreasonable to at-
tempt the service of documents if it was known in advance that the addressee, i.e.
the plaintiff, did not reside there.

A minor disadvantage of the regulation in question appears to be the still rela-
tively high cost of court enforcement officer service and, in certain circumstances,
the long time needed to make effective service. In this situation, one could consid-
er expanding and introducing a court service unit instead of a court enforcement
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officer service, with commission remuneration for staff calculated according to the
number of letters served.
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Summary: This study analyses property tax regulations in the context of taxation of land occupied by pho-
tovoltaic farms and taxation of electrofilters and hydroelectric power plants in the context of environmental
solutions. The analysis of the current regulations leads to the conclusion that there are solutions in the real
estate tax that can be regarded as, to put it mildly, not encouraging “green” behaviour, an example of which is
the highest rate of taxation land occupied by a photovoltaic power plant, as well as the taxation of elements
of hydroelectric power plants. Also, the “randomness” in the taxation of structures in property tax raises doubts
about the taxation of electrostatic precipitators, resulting in the lack of the expected incentive (stimulus) of an
ecological nature for the installation of such facilities. The author used the dogmatic and legal analysis method
and an analysis of administrative court decisions.

Key words: tax, property tax, local taxes, structures, business activity

Streszczenie: Przedmiotem opracowania jest analiza regulacji podatku od nieruchomosci w kontekscie opo-
datkowania gruntéw zajetych na farmy fotowoltaiczne oraz opodatkowania elektrofiltréow i elektrowni wod-
nych w kontekscie rozwiazan ekologicznych. Analiza obowigzujacych przepiséw prowadzi do wniosku, ze
w podatku od nieruchomosci wystepuja rozwiazania, ktére mozna uznac¢ za co najmniej niemotywujace do
zachowan ,ekologicznych’, czego przykladem jest opodatkowanie najwyzsza stawka gruntéw zajetych na
elektrownie fotowoltaiczna, jak rowniez opodatkowanie elementéw elektrowni wodnych. Ponadto ,przypad-
kowos¢” w opodatkowaniu budowli w podatku od nieruchomosci powoduje watpliwosci odnosnie do opo-
datkowania elektrofiltréw, co skutkuje brakiem oczekiwanej zachety (bodzca) o charakterze ekologicznym
do instalowania tych obiektéw. Autor postuzyt sie analiza dogmatyczno-prawng oraz analizg orzeczen sadéw
administracyjnych.

Stowa kluczowe: podatek, podatek od nieruchomosci, podatki lokalne, budowle, dziatalnos¢ gospodarcza

Pestome: [pegmeTom faHHON PaboTbl ABAAETCA aHaNU3 PEryNnMpoBaHUA Hanora Ha HeABVKMMOCTb B KOHTEKCTe
HanoroobnoXeHnaA 3eMesb, 3aHATbIX POTOINEKTPUYECKUMU PepMamMU, 1 HANIOTOOBNOXKEH VA SNEKTPOPUNLTPOB
N TMOPO3NEKTPOCTaHUMIA B KOHTEKCTE SKOMOMMUYeCKUX pelleHunid. AHanm3 AeiCTBYIOLMX HOPM MPUBOAUT
K BbIBOZY O HaNMYMM B HANOTe Ha HeLIBUXKMMOCTb PeLLEHUIA, KOTOpble MOXXHO PacCMaTpKBaTb, MO KpaliHel Mepe,
Kak HEMOTMBUPYIOLLME ANA «IKONOTMYHOTO» MOBEAEHNSA, MPYIMEPOM KOTOPbIX ABMAETCA HaNOroobnoxeHune no
MaKCUMaJIbHOM CTaBKe 3eMJv, 3aHATON GOTONEKTPUNYECKON CTaHLMEN, @ TAKXKE HANIOrO06JI0XKEHVIE SNIeMEHTOB
rMApPO3NeKTPOCTaHUMIA. KpomMe TOro, «Ciy4YallHOCTb» B HanoroobroMeHUy COOPYXEHWU B pamKax Hanora
Ha MMYLLECTBO BbI3blBaeT COMHEHWA B HANOroobn0XKeHUN 3NeKTPOPUILTPOB, UTO MPUBOAUT K OTCYTCTBUMIO
oXraaeMoro ctumMyna (noby>kAeHUs) SKONTOrMYeCKoro XxapakTepa /A YCTaHOBKM 3TUX COOPY»KeHuid. ABTOp
MCNOb30Bas AOrMaTUKO-NPaBOBOI aHaN3 U aHann3 peLleHnii agMUHUCTPATUBHBIX CYAOB.

KnioueBble c/10Ba: Hasor, Hanor Ha UMYLLECTBO, MECTHbIE HaJIOr1, COOPYKEHVIA, XO3ANCTBEHHAA AATENbHOCTb

Pestome: [pegmeTom [JOCHIIKEHHA € aHani3 NOAaTKOBOrO 3aKOHOAABCTBA Ha HEPYXOME MaMHO B KOH-
TEKCTi OMOAATKYBaHHA 3emili, 3aHATOI nifj GOTOENeKTPVYHi GpepMun Ta OMoAaTKyBaHHA eneKTPodInbTpiB i
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TiAPOeNeKTPOCTaHLi Y KOHTEKCTI €KOMOTiIYHNX pilleHb. AHani3 YMHHOTO 3aKOHOLABCTBa [O3BOJISIE 3pO6OUTN
BMCHOBOK, LLIO B MOAATKY Ha HEPYXOME MaWHO iCHYIOTb PilEHHA, AKI MOXHa BBaXKaTl MPUHANMHI TakMW, WO
He MOTUBYIOTb “eKONoriYHOI” NOBEAIHKM, NPUKNA[OM YOro € HanBULLA CTaBKa OMoAaTKyBaHHA 3eMni, 3aMHATOI
nia GoToeNneKTPMYHY CTaHLil0, @ TAKOX OMoAaTKyBaHHA efleMEeHTIB rigpoenekTpocTaHuii. Kpim Toro, “Binag-
KOBICTb" ONOAATKYBaHHA GyAiBeNnb NOAATKOM Ha HepyXxome MalHO BUKNKAE CYMHIBU LOJO OMNOAATKYBaHHA
eneKkTpodinbTPIB, WO NPU3BOAUTL A0 BiJCYTHOCTI OUiKYBaHOrO €KOONYHOrO CTMYIY Af1A BCTAHOBMIEHHSA LiX
06'eKTiB. ABTOP BUKOPVCTOBYBAB JOrMaT/KO-MPaBOBUIA aHani3 Ta aHani3 pilleHb aaMiHiCTPaTUBHUX CyAiB.

KniouoBi cnoBa: nofatok, NoAaToK Ha HepyxoMe MaiiHo, MicLieBi nofaTku, OyAisni, NigNPUEMHULbKA BIANbHICTL

Introduction

It is indisputable that, apart from the fiscal function, taxes, especially those relat-
ed to, i.a, property rights, such as real estate tax, can also stimulate specific social
processes.! Nowadays, as part of sustainable development policy, one of the priority
goals of such taxes is to care for the natural environment, which involves the appro-
priate shaping of tax solutions. At the same time, the theory distinguishes a group
of so-called “ecological taxes,” which consist of environmentally friendly emission
taxes, indirect taxes and tax-related fees that stimulate financial solutions.? At the
same time, it is undisputed that these taxes not only serve to implement the de-
sired solutions for ecological effects but also are one of the most effective tools for
influencing the environment.’ Economic goals can be achieved by introducing not
only specific “ecological” taxes but also “ecological” solutions in the existing taxes.*
In this context, doubts arise regarding the assessment of legal solutions in the real
estate tax as having a significant impact on environmental protection.

At the same time, there are other important arguments justifying the analysis
of real estate tax regulations also in the context of ecological solutions. The impor-
tance of real estate tax is indicated, on the one hand, by the economic argument that
the annual revenues to municipal budgets from this tax amount to over PLN 20 bil-
lion, and on the other hand, by numerous arguments relating to normative issues
in this tax. In particular, the real estate tax applies to over 50,000 judgements of
administrative courts,’ including several resolutions of the Supreme Administrative
Court of Poland, and, since 2011, eight judgements and one signalling decision of

1 R.Dowgier, A. Olechno, S. Grabowska, Municipal Tax Policy in State Emergencies, Bialostockie Studia
Prawnicze 2024, vol. 29, no. 1, p. 147.

2 J. Gluchowski, Podatki ekologiczne, Warszawa 2002, p. 11 and 177.

3 Ibidem, p. 11 and 21.

4 A. Ogonowska, Ekologiczne aspekty w polskim systemie podatkow, in: System podatkowy w Polsce. Jego
rola i znaczenie w procesach gospodarowania, ed. W. Bozek, Szczecin 2016, p. 263.

5 Behind the Central Database of Administrative Court Judgments.



Environmental protection solutions and real estate tax

the Constitutional Tribunal have been passed.® On the other hand, real estate tax
at the legal level seems to be ideal also as a tool of tax policy in the field of ecology.
It is characterised by, among others, simplicity of structure, brevity of regulations,
stable subject of taxation and lack of “revolutionary” changes over several years.
Additionally, taking into account the subject of taxation under this tax, including
land and buildings, among others: related to energy production and pollution of
land, air or water, prima facie it seems to be an appropriate instrument for achieving
ecological goals. Concurrently there is a doubt as to whether the legislator is prop-
erly implementing this goal. This assumption should be verified by analysing the
applicable real estate tax regulations in the scope of current problems resolved in
the jurisprudence and being disputed in the doctrine. The provisions of two typical
tax exemptions related to environmental protection, which are included in this tax
as a typical environmental protection instrument, will be omitted in the analysis.

This study analyses real estate tax regulations in the context of taxation of land
used for photovoltaic farms and taxation of electrostatic precipitators and hydro-
power plants in the context of ecological solutions. The choice of the above prob-
lems was dictated by their topicality and connection with the issue of ecology.” Also,
due to the judgement of the Constitutional Tribunal of 4 July 2023,* which declared
the unconstitutionality of the provisions defining a structure in real estate tax, as
a result of which its new definition should be in force from 1 January 2025, the leg-
islator now has the opportunity to take into account, for example, preferential facil-
ities serving ecological purposes. In this context, this article should also be treated
as a voice in the debate on the direction of possible legal solutions.

1. Legal framework

When characterising the principles of real estate taxation, it should be noted that
under Article 3 section 1 point 1 of the Act of 12 January 1991 on Taxes and Local

6 See broadly: R. Dowgier, The Impact of Abstract Control by the Constitutional Court on the Recovery
of Property Tax Overpayments: Procedural Issues, Biatostockie Studia Prawnicze 2023, vol. 28, no. 2,
pp. 68-69.

7 Of course, there are a great number of other issues such taxation of wind farms (see K. Teszner, Legal
Aspects of Taxation of Offshore Wind Farms in Poland, Studia Iuridica Lublinensia 2023, vol. 32, no. 3,
pp. 220-233), which are outside the scope of this analysis.

8 Case no. SK 14/21.
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Fees,’ real estate taxpayers are natural persons, legal persons, organisational units,
including companies without legal personality, which are owners of real estate or
parts thereof, or buildings or parts thereof. Based on Article 2 section 1 and Arti-
cle 3 section 1 of the Act on Taxes and Local Fees, buildings, structures (related to
running a business) and land or parts thereof owned by natural persons are subject
to real estate tax. Pursuant to Article 5 section 1 points 1 and 2 of the said Act, the
amount of tax rates is determined by municipal councils and depends on the type
of real estate and its purpose. The Act on Taxes and Local Fees in Article 5 section 1
point 1 letters a and ¢, and point 2 letters b and e, provides different maximum tax
rates for buildings or their parts and land related to business activity and real estate
that is not related to business activity. Pursuant to Article 1a section 1 point 3 of the
said Act, land and buildings related to running a business are defined as land and
buildings owned by an entrepreneur or another entity conducting business activ-
ity."* Ownership should be understood in accordance with Article 336 of the Civil
Code Act of 23 April 1964' as actual possession by an owner and ownership by
a usufructuary, pledgee, tenant, leaseholder or a person having another right which
involves specific authority over someone else’s property (dependent possessor).

Based on Article 2 section 2 of the Act on Taxes and Local Fees, agricultural land
is exempt from real estate tax, except when it is taken over for business purposes. In
turn, according to Article 1 of the Act of 15 November 1984 on Agricultural Tax,'
land classified in the register of land and buildings as agricultural land is subject
to agricultural tax, with the exception of land used for business activities other than
agricultural activities. Interpreting Article 1 of the Agricultural Tax Act in connec-
tion with Article 2 section 2 of the Act on Taxes and Local Fees, it should be stated
that land classified as agricultural in the register of land and buildings will not be
subject to agricultural tax if it is used to conduct business activities other than ag-
ricultural activities.

Court judicature has repeatedly commented on the understanding of the con-
cept of “taking possession” of agricultural land for business purposes. The courts

9 Consolidated text: Journal of Laws 2023 item 70 as amended (hereinafter: the Act on Taxes and Local
Fees).

10 Tn accordance with the judgment of the Constitutional Tribunal of 24 February 2021, Article 1a sec-
tion 1 point 3 of the Act of 12 January 1991 on Local Taxes and Fees (Journal of Laws 2019 item 1170),
understood as meaning that the connection of land, building or structure with running a business is
determined only by the possession of the land, building or structure by an entrepreneur or other en-
tity conducting business activity, has been found inconsistent with Article 64 section 1 in connection
with Article 31 section 3 and Article 84 of the Constitution of the Republic of Poland.

11 Consolidated text: Journal of Laws 2024 item 653 (hereinafter: Civil Code).

12 Consolidated text: Journal of Laws 2020 item 333 (hereinafter: Act on Agricultural Tax).
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find that the concept of “occupation for the conduct of a business activity” can-
not be identified with the concept of “connection with the conduct of a business
activity” as defined in Article la section 1 point 3 of the Act on Taxes and Local
Fees,"” which means that in order to tax agricultural land with the real estate tax, the
mere possession of land by an entrepreneur is not enough within the meaning of
Art 1a section 1 point 3 of the Act on Taxes and Local Fees. The above position was
justified by the fact that synonymous interpretation prohibits the assumption that
the legislator assigns the same meaning to different phrases."* Courts commonly
assume that the scope of both concepts is that land taken for conducting business
activity will always be related to conducting this activity, but mere possession by
the entrepreneur or another person conducting business activity is not enough.
However, judicature recognises that taking possession is also a requirement for the
land to be considered occupied for business purposes.’ In turn, in the judgements
of the Voivodship Administrative Court of 20 January 2009,'° referring to the literal
interpretation of Article 2 section 2 of the Act on Taxes and Local Fees, it is indi-
cated that, in accordance with the definitions contained in the Polish dictionary,
the word “zaja¢”, “zajmowac” (occupy) means - to fill up a space with oneself or an
object, and the phrase “zajac si¢”, “zajmowac si¢” (engage in) means - to start doing
something or work on something, to do some work. These definitions show that the
concept of “land occupied for conducting business activities” should be understood
as the actual performance of specific activities (actions on the land) resulting in the
achievement of intended goals or achievement of a specific result related to the con-
ducted business activity. The jurisprudence draws attention to the fact that the oc-
cupation of land for running a business means that the land is taken exclusively
from agricultural production through actual activities.”” The courts recognise that
such a situation arises, for example, when melioration works are commenced, roads
are marked out, and water and sewage networks are reconstructed.'® The above the-
ses, established in judicature, should be fully accepted.”

As a result, based on court judicature, land on which such activity is actually
conducted should be considered as “occupied for conducting business activities.”

13 The judgment of the Voivodship Administrative Court of 8 September 2005, IIT SA/Wa 346/2005.

14 The judgment of the Voivodship Administrative Court of 30 October 2007, I SA/Wr 819/07.

15 The judgment of the Voivodship Administrative Court of 2 April 2014, I SA/Gd 1631/13.

16 From III SA/Wa 2129/08 to III SA/Wa 2130/080.

17° Among others, judgment of the Supreme Administrative Court of 16 July 2010, IT FSK 1637/09.

18 The judgments of the Supreme Administrative Court of 2 April 2010, II FSK 1942/08 and 10 January
2007, IT FSK 97/06.

19 See W. Morawski, in: T. Brzezicki, K. Lasinski-Sulecki, P. Majka, W. Morawski, Ustawa o podatkach
i optatach lokalnych. Komentarz, ed. W. Morawski, Gdansk 2016, pp. 195-196.
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The analysis of court judgements also leads to the conclusion that the assessment of
the occupation of agricultural land for business purposes should be related to actual
(observable) activities that make it impossible to conduct other activities. Although
the theses from the judgements mentioned above are undisputed, in practice, the
analysed regulation gives rise to interpretation disputes, among other things: in
the scope of preparatory activities related to the investment in the event of un-
dertaking only formal and legal (i.e. not actual) activities.”” At the same time, the
judicature does not raise any doubts about the taxation of land in a situation where
an investment is implemented. In such circumstances, agricultural land should al-
ways be treated as occupied for business purposes. For example, in the judgement
of the Voivodship Administrative Court of 5 February 2007,”! it was found that
lands classified in the land register as wasteland and agricultural land were subject
to the regulations of the Act on Taxes and Local Fees and were subject to taxation
as of the commencement of construction-related activities on them. In the Court’s
opinion, taking possession of land to conduct a business activity covers not only the
actual performance of activities falling within the scope of this business, but also
activities aimed at the performance of such economic activities, and therefore also
the so-called preparatory activities. In turn, in the judgement of the Voivodship Ad-
ministrative Court of 6 February 2014,% it was indicated that preparatory activities
aimed at generating income include actual activities involving interference in the
land causing a change in the land that prevent its use as agricultural land. A similar
view was expressed even in the actual situation in which agricultural activity was
still carried out on the land in parallel with its occupation.”

2. Land occupied for a photovoltaic farm

In the context of the abovementioned understanding of the term “occupied” for
running a business, a doubt arises whether it should be applied to the assessment of

20 See e.g. judgment of the Voivodship Administrative Court of 4 December 2007, I SA/Kr 757/07;
judgment of the Voivodship Administrative Court of 4 December 2012, I SA/GI 531/1; judgment
of the Voivodship Administrative Court of 11 September 2007, I SA/Go 384/07; judgments of the
Supreme Administrative Court of 2 April 2010, IT FSK 1942/08; judgment of the Supreme Adminis-
trative Court of 10 January 2007, II FSK 97/06; judgment of the Voivodship Administrative Court of
14 September 2006, I SA/Wr 19/06.

21 TSA/Wr 1354/06.

2 TSA/GI817/13.

2 The judgment of the Supreme Administrative Court of 3 April 2015, IT FSK 604/13.
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a typical situation in which a photovoltaic farm was built on agricultural land. The
problem is related to the possibility of further agricultural use of the plot on part of
which the solar power plant equipment is located. The doubt concerns whether, on
the surface of the land on which the farm is located, which is indisputably the part
“occupied” for running a business, for the purposes of determining the type of tax
paid, it is necessary to separate the part of the land including the buildings to the
foundations of which the photovoltaic panels are attached — and consider only this
specific part of the land as subject to real estate tax. In turn, the remaining part of
the land to be used for agricultural purposes (e.g. sheep grazing, keeping apiaries
or growing plants) will be subject to agricultural tax as agricultural land that is not
used for business activities.

In the Voivodship Administrative Court’s judgement of 7 May 2019,* which was
one of the first to address the above issue, it was assumed that in the light of Article
1 of the Agricultural Tax Law, it is irrelevant whether or not there will be agricul-
tural activity on the land. What is important is that if the land is occupied for the
performance of economic activities — this circumstance, so to speak, “takes it out”
of agricultural taxation and moves it into the scope of property taxation. It therefore
makes no sense to analyse from the perspective of agricultural activities whether
the area will be used in part or entirely for agricultural purposes. It is important
that the entrepreneur needs this area to run a photovoltaic farm and that the area
is fenced. The court pointed out that if the taxpayer-entrepreneur did not need the
land, it would not have been fenced. If the taxpayer uses and fences the land, it
means that the area is occupied for business purposes. Even conducting agricultur-
al and at the same time business activities in a given area gives priority to real estate
tax, and agricultural tax is excluded under Article 1 of the Agricultural Tax Act.
According to this provision, land is excluded from agricultural tax not only when it
is occupied “exclusively,” i.e. 100%, for running a business, and not only when agri-
cultural activity there is excluded or significantly limited.”® The court stated that if
a photovoltaic farm is located on land, it is impossible to conduct proper, com-
plete and rational agricultural activity there. Therefore, the entire area under the
photovoltaic power plant should be considered as occupied for business activities
and, therefore, it will be subject to real estate tax at the highest rates for real estate
related to business activities. Additionally, the Court noted that if the agricultur-
al land on which the photovoltaic power plant is located is fenced, this results in

24 JII SA/Wa 1932/18.
25 The judgment of the Supreme Administrative Court of 9 August 2023, IIT FSK 385/23.
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a clear separation of agricultural land for use in business activities. Even if the land
can be used, for example, for animal farming, this activity will not be primary, but
incidental.”®

The above theses should be divided by pointing out that already during the con-
struction of the photovoltaic farm, the plots, despite their agricultural nature, are
entirely occupied for business purposes, which results in their area being taxed with
real estate tax at the rates applicable to real estate related to running a business.
Similarly, if, after completion of construction, the investment results in the location
of photovoltaic farm equipment on the entire plot and its fencing, this results in the
taxpayer taking over the entire agricultural land for business purposes.”

Therefore, there is no basis for measuring each time the area of the land on which
the farm is located to calculate real estate tax, delimiting only the land on which the
buildings with photovoltaic panels attached to them are located, and considering
the remaining part of it that is used for agricultural purposes, such as grazing ani-
mals or growing plants, as not used for business activities.”

As a side note, it should be mentioned that in the context of treating agricul-
tural land as subject to real estate tax, interpretation problems analogous to the
one described above arise in the situation of taxation of protection zones of in-
dustrial plants® and land occupied for mineral extraction and then subjected to
recultivation.®

3. Taxation of structures related to environmental protection

The definition of structure contained in Article 1a section 1 point 2 of the Act on
Taxes and Local Fees stipulates that structure is a construction object within the

26 Similar judgment of the Voivodship Administrative Court of 7 March 2023, I SA/Gd 1071/22.

27 For a different opinion, see: D. Jankowska, A. Kalazny, Opodatkowanie elektrowni fotowoltaicznych -
im dalej w las, tym wigcej drzew, Przeglad Podatkowy 2022, no. 4, p. 42.

28 R. Dowgier, L. Etel, G. Liszewski, B. Pahl, Komentarz do art. 2, in: Podatki i oplaty lokalne. Komentarz,
2021 [LEX database].

29 See the judgment of the Voivodship Administrative Court of 16 April 2024, I SA/Wr 800/23.

30 See more broadly P. Majka, Taxation of Agricultural Land Used for Conducting Business Activity in the
Light of Judicial Practice of Administrative Courts, in: Essential Problems with Taxation of Agriculture,
eds. M. Burzec, P. Smolen, Lublin 2017, pp. 140-142 and 146-147; R. Dowgier, L. Etel, G. Liszewski,
B. Pahl, Komentarz do art. 2; the judgment of the Supreme Administrative Court of 7 September
2022, III FSK 939/21; B. Pahl, Opodatkowanie uzytkéw rolnych zajetych na farmy fotowoltaiczne. Glosa
aprobujgca do wyroku WSA z dnia 13 kwietnia 2018 r., I SA/Lu 26/18, Przeglad Podatkéw Lokalnych
i Finanséw Samorzadowych 2020, no. 7, pp. 35-40.
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meaning of provisions of the construction law, which is not a building or object of
small architecture, or a construction device within the meaning of the provisions
of the construction law related to a construction object that ensures the possibility
of using the object in accordance with its purpose. Based on Article 3 point 1 of the
Construction Law Act of 7 July 1994,* a construction object should be understood
as a building, structure or small architectural object together with installations en-
suring the possibility of using the object in accordance with its intended purpose,
constructed using construction products. Therefore, a building within the mean-
ing of the Act on Taxes and Local Fees should be considered to be a building that
has been clearly indicated in the definition of a building or in other provisions of
the Construction Law.”? At the same time, in accordance with Article 3 point 3
of the Construction Law, buildings include, in particular: airports, roads, railway
lines, bridges, viaducts, flyovers, tunnels, culverts, technical networks, free-stand-
ing antenna masts, free-standing advertising devices permanently attached to the
ground, earth structures, defensive structures (fortification), protective structures,
hydrotechnical structures, tanks, free-standing industrial installations, or techni-
cal devices, sewage treatment plants, landfills, water treatment plants, retaining
structures, overground and underground pedestrian crossings, land development
networks, sports buildings, cemeteries, monuments, and also construction parts of
technical equipment (boilers, industrial furnaces, nuclear power plants, wind farms
and other devices) and foundations for machines and devices, as technically sepa-
rate parts of objects constituting a functional whole. In turn, pursuant to Article 3
point 9 of the Construction Law, a construction device is considered a technical
device ensuring the possibility of using the facility in accordance with its intended
purpose, and includes connections and installation devices, including for sewage
treatment or collection, passages, fences, parking areas and areas for garbage bins.
Due to the classification of an object as a structure in real estate tax, there is
a broader problem assessed as “industry-related” in the taxation of structures,
which is additionally not based on clear criteria adopted by the legislator but seems
accidental.” The legislator does not use a clear criterion for classifying objects that
are subject to real estate tax as buildings. Similar facilities with the same function
are often subject to taxation or do not constitute buildings, depending on which
industry they belong to, e.g. energy, telecommunications, gas, mineral extraction,

31 Te. Journal Laws 2023 item 682 (hereinafter: Construction Law).

32 The judgment of the Constitutional Tribunal of 13 September 2011, P 33/2009.

3 P.Karwat, G. Liszewski, P. Majka, W. Morawski, K. Radzikowski, Czy caly wiatrak jest budowlg przy oblicza-
niu podatku od nieruchomosci?, Wysokie Napiecie, 15.09.2018, https://wysokienapiecie.pl/13142-turbi-
na-wiatrowa-budowla-podatek-od-nieruchomosci-opinia-prawnikow/ [access: 1.04.2024].

STUDIA PRAWNICZE KUL 4(100) 2024

47



Pawet Majka

48

etc. In terms of legal solutions regarding buildings in light of environmental protec-
tion issues, doubts arise, among others: about taxation of electrostatic precipitators,
as well as hydrotechnical facilities related to the operation of hydroelectric power
plants.

In the field of ecological facilities, doubts arise first of all regarding the basis for
taxing the so-called electrostatic precipitators, which are devices used to purify ex-
haust gases from dust to protect the atmosphere. Until about 2020/2021, in the judi-
cature of administrative courts, electrostatic precipitators were generally considered
to be technical devices related to a building, which allowed them to be classified as
a building device within the meaning of Article 3 point 9 of the Construction Law,
being a structure subject to real estate tax.* Currently the judicature questions the
automaticity of the above approach, pointing out that the essence of the matter of
classifying electrostatic precipitators, apart from the issue of their potential classifi-
cation into the category of buildings, requires demonstrating what type of building
the electrostatic precipitators are associated with and that this building constitutes
a structure (or building) within the meaning of the Act on Taxes and Local Fees.*®
Therefore, it is currently not certain whether these devices are subject to real estate
tax,* especially whether they are buildings.*”

Next, attention should also be paid to policy related to real estate tax imposed
on power plant facilities generating energy from renewable sources. The provisions
of the Act on Taxes and Local Fees introduce uniform taxation of hydro, photo-
voltaic and wind power plants,’ based on the recognition that only the building

34 See the judgment of the Voivodship Administrative Court of 22 April 2021, I SA/Po 853/20 and judg-
ment of the Voivodship Administrative Court of 14 September 2016, I SA/G1 783/16 (these judgments
were annulled).

35 The judgments of the Supreme Administrative Court of 19 September 2023, ITI FSK 1256-1257/22.

36 See the judgments of the Voivodship Administrative Court of 11 April 2023, I SA/Po 1539-1542/22;
judgment of the Voivodship Administrative Court of 29 June 2022, I SA/Po 10/22; judgment of the
Voivodship Administrative Court of 11 July 2023, I SA/Rz 183/23.

37 See the judgments of the Voivodship Administrative Court of 28 March 2024, I SA/Po 84-25/24.
See also the doctrinal views: P. Banasik, Opodatkowanie podatkiem od nieruchomosci urzgdzen
technicznych na przyktadzie elektrofiltrow, Przeglad Podatkowy 2019, no. 10, pp. 41-47; T. Gwézdz,
Opodatkowanie podatkiem od nieruchomosci urzgdzeti technicznych w Polsce - zagadnienie wybrane,
Kwartalnik Prawa Podatkowego 2021, no. 2, p. 44; W. Morawski, in: Podatek od nieruchomosci w orzecz-
nictwie sqdéw administracyjnych. Komentarz. Linie interpretacyjne, eds. W. Morawski, T. Brzezicki,
K. Lasinski-Sulecki, O. Lunarski, P. Majka, J. Wantoch-Rekowski, Warszawa 2013, p. 75.

38 It is worth mentioning the historical problem of taxation of wind farms in 2017-2018 - Article 3
point 1 of the Act on Investments in Wind Farms (Journal of Laws 2016 item 961) introduced, from
1 January 2017, the rule that a wind farm is a structure within the meaning of the construction law,
consisting of at least a foundation, a tower and technical elements. However, in point 2 of Article 3
of this Act, it was clarified that the technical elements of a wind power plant are: a rotor with a set
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parts of these power plants are subject to real estate tax as structures (in the case of
photovoltaic farms - foundations and the supporting structure, in the case of wind
farms - foundation and tower), which seems to meet the postulate of equality. In
this context, however, there is significant doubt regarding the taxation of hydro-
power plants because construction elements constitute a disproportionately large
part of these power plants compared to other power plants, which significantly af-
fects the tax base. Article 3 point 3 of the Construction Law lists hydrotechnical
structures, and the annex to the Construction Law Act includes “hydrotechnical
structures for damming, discharge and regulation, such as: dams, water thresholds
and stages, weirs, flood gates, embankment locks, siphons, embankments for flood
protection, canals, navigable locks, edges and groynes, drainage ditches” in cate-
gory XXVII. The set of construction objects of category XXIV also includes wa-
ter management objects such as water and above-water reservoirs and fish ponds.
In view of the above, a hydroelectric power plant is recognised in the judicature
as a structure listed in the Construction Law as a hydrotechnical structure which
should also be recognised as such under the Act on Taxes and Local Fees.”
Additionally, in practice, there is a problem with determining the tax base for
structures constituting hydropower plants* due to the age of the hydrotechnical
facilities that constitute them (usually they are several dozen years old), in the case
of which their “market value” is often determined as the tax base, which causes
procedural difficulties.! The above problems, resulting in burdensome taxation of
hydroelectric power plants in light of the need to introduce incentives for renewa-
ble energy generation, allow for the formulation of a postulate on the need for pref-
erential treatment of hydroelectric power plants compared to other power plants.

of blades, a drive transmission unit, a power generator, control systems and a gondola unit with
a mounting and a rotation mechanism (additionally, there was an amendment to category XXIX in
the Annex of the Construction Law Act). Then, the change in this regulation in 2018 resulted in the
restoration of the status quo from before 2017 for taxation purposes as of 1 January 2018, i.e. taxation
only of the construction parts of a windmill.

3 See the judgment of the Voivodship Administrative Court of 22 September 2020, I SA/Gd 364/20.

40 Pursuant to Article 4 section 1 point 3 of the Act on Taxes and Local Fees, the tax base for buildings
or their parts related to running a business is the value referred to in the provisions on income taxes,
determined on January 1 of the tax year, constituting the basis for calculating depreciation in that year
not reduced by depreciation write-offs, and in the case of fully depreciated structures - their value
as of January 1 of the year in which the last depreciation write-off was made. Pursuant to Article 4
section 5 of the Act on Taxes and Local Fees, if the buildings or parts thereof referred to in section 1
point 3, no depreciation deductions are made — the tax base is their market value, determined by the
taxpayer on the date of tax liability.

41 The judgment of the Supreme Administrative Court of 10 May 2023, III FSK 2077/21.
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Conclusion

Currently, there is no doubt about the need to use legal regulations concerning
environmental protection, including standards specifying the conditions for the
use of environmental resources and regulations as an incentive for environmen-
tal protection behavior. For this purpose, primarily environmental protection law
regulations are used, which provide for, among others, benefits and sanctions for
entities using natural resources.* It is also justified to use tax regulations regarding
the taxation of entrepreneurs for this purpose.

The conducted analysis leads to the conclusion that real estate tax is currently
not used by the legislator as a tool to achieve a wide range of environmental protec-
tion objectives.*” It is obvious that it was not created with broad ecological solutions
in mind, and the applicable regulations in this area are limited to exemptions for
land, buildings and structures located in national parks or nature reserves and serv-
ing directly and exclusively to achieve objectives in the field of nature conservation
(Article 7 section 1 point 8 of the Act on Taxes and Local Fees) and land consti-
tuting wasteland, ecological land, wooded and bushy land (Article 7 section 10 on
Taxes and Local Fees). At the same time, the nature of the real estate tax implies that
it could be an effective tool of ecological policy.

The analysis of the applicable regulations leads to the conclusion that there are
solutions in the real estate tax that can be described, to put it mildly, as not encour-
aging “green” behavior, an example of which is the highest rate of taxation of land
occupied for a photovoltaic power plant, as well as taxation of elements of hydroe-
lectric power plants. Also, the general “randomness” of taxation of buildings in real
estate tax causes doubts regarding the taxation of electrostatic precipitators, which
results in the lack of the expected ecological incentive to install these facilities.

Translated by Grzegorz Gatdyn

42 A. Gorgol, Prawo ochrony srodowiska jako ustawa daninowa, Krytyka Prawa. Niezalezne Studia nad
Prawem 2020, vol. 12, no. 4, p. 74.

43 This is not an exception, because the literature emphasises that the Polish tax system is characterised
by a small number of taxes related to environmental protection, A. Ogonowska, Ekologiczne aspek-
ty..., p. 266.
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Summary: At the root of the restrictive legal regulations that were introduced in the Act of 11 April 2003 on
Shaping the Agricultural System is the assumption of the special importance of agricultural real estate in the
socio-economic system in Poland.

The objectives of the legislator can be reconstructed primarily based on the preamble to the Act, as well as

the content of Article 1 of the UKUR At the same time, these goals should be interpreted as a set of values and
substantive requirements for the formation of the agricultural system.

The preamble to the UKUR specifies the goals that the legislature intended the regulation to achieve, in

particular: to strengthen the protection and development of family farms that are the basis of the agricultural
system of the Republic of Poland, ensuring the proper development of agricultural land in the country, ensuring
food security for citizens and supporting diversified agricultural activities conducted in accordance with environ-
mental requirements and conducive to rural development.

On the other hand, the provision of Article 1 of the UKUR specifies expressis verbis the objectives to be

achieved with the use of the instrumentality provided by the law, including among them: 1) improving the area
structure of farms; 2) counteracting excessive concentration of agricultural real estate; 3) ensuring that agricul-
tural activities are carried out on family farms by qualified persons; 4) promoting the development of rural areas;
5) implementing and applying agricultural support instruments; 6) active state policy.

The tasks expressed in Article 1 of the UKUR are not consistent with the conceptual assumptions expressed

by the legislator in the preamble, which are accepted as justification for the legislative activity undertaken. The
juxtaposition of the content of the preamble of the UKUR and Article 1 of the UKUR with the political and legal
environment in which the law operates, allows one to conclude that there has been a dissonance between the
actual and revealed intentions of the legislator’s action.

Key words: agricultural system, objectives of shaping the agricultural system, agricultural property, family farm,
rural development, food security
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Streszczenie: U podstaw restrykcyjnych regulacji prawnych, ktére wprowadzono w ustawie o ksztattowaniu
ustroju rolnego, lezy zatozenie o szczeg6lnym znaczeniu nieruchomosci rolnych w ustroju spoteczno-gospo-
darczym Polski. Cele ustawodawcy mozna zrekonstruowac przede wszystkim na podstawie preambuty ustawy,
jak tez tresci art. 1 ustawy o ksztattowaniu ustroju rolnego. Cele te powinny by¢ jednoczesnie interpretowane
jako zbidr wartosci i merytorycznych wymogdw ksztattowania ustroju rolnego.

W preambule ustawy o ksztattowaniu ustroju rolnego okreslono cele, ktére zgodnie z zatozeniami ustawo-
dawcy ma realizowac regulacja, a s3 nimi: wzmocnienie ochrony i rozwéj gospodarstw rodzinnych stanowigcych
podstawe ustroju rolnego Rzeczypospolitej Polskiej; zapewnienie wiasciwego zagospodarowania ziemi rolnej
w Rzeczypospolitej Polskiej; zapewnienie bezpieczenistwa zywnosciowego obywateli oraz wspieranie zréznico-
wanego rolnictwa prowadzonego w zgodzie z wymogami ochrony srodowiska i sprzyjajacego rozwojowi ob-
szaréw wiejskich.

Z kolei przepis art. 1 ustawy o ksztattowaniu ustroju rolnego expressis verbis okresla cele, ktére maja zo-
stac¢ osiggniete przy zastosowaniu instrumentarium przewidzianego w ustawie, zaliczajac do nich: 1) poprawe
struktury obszarowej gospodarstw rolnych; 2) przeciwdziatanie nadmiernej koncentracji nieruchomosci rolnych;
3) zapewnienie prowadzenia dziatalnosci rolniczej w gospodarstwach rodzinnych przez osoby o odpowiednich
kwalifikacjach; 4) wspieranie rozwoju obszaréw wiejskich; 5) wdrazanie i stosowanie instrumentéw wsparcia rol-
nictwa; 6) aktywna polityke panstwa.

Zadania wskazane w art. 1 ustawy o ksztattowaniu ustroju rolnego nie sa spéjne z wyrazonymi przez ustawo-
dawce w preambule zatozeniami koncepcyjnymi, ktére przyjmowane sg jako uzasadnienie dla podejmowane;j
dziatalnosci ustawodawczej. Zestawienie tresci preambuty ustawy o ksztattowaniu ustroju rolnego oraz art. 1 tej
regulacji ze srodowiskiem polityczno-prawnym, w ktérym ustawa funkcjonuje, pozwala stwierdzi¢, iz doszto do
dysonansu pomiedzy rzeczywistymi a ujawnionymi intencjami dziatania ustawodawcy.

Stowa kluczowe: ustrdj rolny, cele ksztattowania ustroju rolnego, nieruchomos¢ rolna, gospodarstwo rodzinne,
rozwoj obszardw wiejskich, bezpieczenstwo zywnosciowe

Pestome: B ocHOBe orpaHuumTesNibHbIX NPaBOBbIX HOPM, BBeJeHHbIX 3aKOHOM O pOPMUPOBAHUN CENTbCKOXO-
3AICTBEHHOTO CTPOS, NIEXUT NPEANonoxeHne 06 0cobo 3HAUMMOCTN CeNbCKOXO3ANCTBEHHOW HEABMKIMO-
CTU B cOLManbHO-3KOHOMUYecKoi cucteme Monbluw. Lienn 3akoHoaaTena MOXHO PEKOHCTPYMPOBaTh, Npexpe
BCEro, Ha OCHOBe NpeambyJibl K 3aKOHY, a TakxKe CoAepaHnA cTaTbn 1 3akoHa 0 GOPMUPOBAHUN CENbCKOXO-
3ACTBEHHOIO CTPOA. TV Lienn crieflyeT O4HOBPEMEHHO MHTEPMPETNPOBaTh Kak Habop LieHHOCTe 1 cofepa-
TeNbHbIX TPeb6oBaHMI K GOPMUPOBAHMIO CENTbCKOXO3ANCTBEHHOTO CTPOA.

B npeambyne K 3akoHy 0 GpOPMUPOBaHUMN CENbCKOXO3ANCTBEHHOTO CTPOA M3JIOXKEHbI LiENN, KOTOPbIE, MO
3ambIC/ly 3aKOHofaTeNs, JOMKHO NpecnefoBaTb AaHHOE PerysMpoBaHie, a IMEHHO: yCUeH e 3aluTbl 1 pas-
BUTUA CEMENHbIX XO3ANCTB, COCTaBALLMX OCHOBY CeNlbCKOX03ANCTBEHHOrO cTpos Pecrybnviku Monblua; obe-
CrneyeHne Hafexallero yrnpaeneHUs 3emMmebHbIMU pecypcamm CeNbCKoX03ANCTBEHHOTO Ha3HaueHnA B Pecny-
6nvike Monblua; obecrneyeHne NPOJOBONbCTBEHHON 6€30MacHOCTU rpaxaaH; NoAAepPKKa MHOrooTpacieBoro
CenbCKoro Xo3ANCTBa, PyHKLMOHUPYIOLLEro B COOTBETCTBUM C TPe6OBaHNAMUN OXpaHbl OKpYy»Kalollen cpepbl
1 CMOCOBCTBYIOLLErO Pa3BUTUIO CENIbCKNX TEPPUTOPUI.

B cBOt0 OUepenb, nonoxeHune ctatbl 1 3aKoHa 0 GOPMMPOBAHNN CENTIbCKOXO3ANCTBEHHOIO CTPOA eXPressis
verbis onpefenseT Lenw, KoTopble JOMKHbI ObITb AOCTUMHYTbI C UCMOMb30BaHEM UHCTPYMEHTOB, NpeaycMo-
TPEeHHbIX 3aKOHOM, B TOM uncsie: 1) ynyJlleHne TepprUTopUanbHON CTPYKTYPbl XO3AICTB; 2) NPOTUBOAENCTBUE
Upe3MepHON KOHLEHTPaLMK CeNbCKOXO3ANCTBEHHON HeABMXMMOCTY; 3) obecneyeHne BefeHWs CenbCKOXO-
3ANCTBEHHOI JeATENIbHOCTU B CEMENHbIX X03ANCTBaX LM, IMEIOLLIMMU COOTBETCTBYIOLLYIO KBannrKaLio;
4) nopfepxKa pasBuUTUA CeNbCKNX TEPPUTOPUIA; 5) BHEAPEHME N MPUMEHEHWE MHCTPYMEHTOB NOAAEPXKKN Cenb-
CKOTO X03ANCTBa; 6) aKTVIBHaA rocyAapCcTBEHHaA NOANTHKA.

3afaun, 06o3HaueHHble B cTaTbe 1 3akoHa 0 GOpMUPOBaHIN CENbCKOXO3ANCTBEHHOIO CTPOSA, HE COOTBETCTBY-
10T KOHL|ENTYasbHbIM MOCbINKaM, BbIpaXXeHHbIM 3aKoHOAATeNeM B npeambysie, KOTopble MPUHKMAIOTCA B KauecTse
060CHOBaHWA OCYLLECTBNAEMOI 3aKOHOAATENbHON AeATenbHOCT. COMoCTaBeH e copepaHua npeambynbl 3a-
KOHa 0 pOPMI1POBaHUI CENbCKOXO3ANCTBEHHOTO CTPOA 1 CTaTbl T JAHHOrO HOPMATUBHOTO akTa C MONNTHKO-NpPa-
BOBOVI CPeAoWi, B KOTOPOI QYHKLIMOHMPYET aHHbI 3akoH, MO3BONAET cAeNaTb BbIBOA O HalMuMM [UCCOHAHCa
MeX[ly peasibHbIMM 11 BbIABMIEHHBIMU HAMEPEHNAMM AeATeNbHOCTY 3aKoHoAaTeN .

KnioueBble cnoBa: CenbCKOXO3ANCTBEHHDBIA CTPOW, Lenu GOpMUPOBAHMA CeNbCKOXO3ANCTBEHHONO CTPOSA,
CenbCKOXO3ANCTBEHHAA HEeABMKUMOCTb, CeMeliHoe CeNbCKOoe XO3ANCTBO, Pa3BUTUE CENbCKUX TeppUTOPWIA,
NpofoBO/bCTBEHHAA 6e30MacHOCTb
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Pesiome: B ocHOBi 06MeXKyBabHUX MPAaBOBMX HOPM, 3aNPOBafKEHUX 3aKOHOM MPo GOPMyBaHHS arpapHoro
YCTPOLO, NEXMNTb MPUMNYLLEHHS NMPO 0COBMMBY BaXXMBICTb CiNbCbKOrOCMOAAPCHKOI HEPYXOMOCTI B COLlianbHO-
eKOHOMIiUHIl cucTemi Monbuyi. Liini 3akoHoAaBLA MOXXHa PEKOHCTPYIOBaTH, Hacamnepep, Ha OCHOBI Npeambynu
710 3aKOHY, a TakoX 3MicTy cTaTTi 1 3akoHy npo ¢popmyBaHHA arpapHoro yctpoto. Lli uini cnig ogHouacHo
iHTeprnpeTyBaTU AK Habip LHHOCTEN Ta 3MiCTOBHUX BUMOT 10 GOPMYBaHHSA arpapHOro ycTpolo.

Y npeambyni 3akoHy npo GopMyBaHHA arpapHOro YCTPOI BU3HAYeHO Lini, AKi, 3rigHO 3 NpuNyLeHHAMN
3aKOHOZAABLA, Ma€ peanisyBaTyi 3aKOH, @ CaMme: MOCUNIEHHA 3aXUCTY Ta PO3BUTKY CiMeHMNX pepMepCbKIX rocrno-
[lapCTB, LU0 CTAaHOBNATb OCHOBY arpapHoro ycTpoto Pecny6niku MonbLua; 3a6e3neyeHHs HaNeXXHOro ynpasiHHA
cinbcbkorocnopapcbkumm 3emnamm B Pecny6nidi Monblua; 3abe3neyeHHA NPoAoBobYoil 6e3neky rpoMaaaH Ta
nigTPYMKa AnBepcPiKoBaHOrO CiNbCbKOro rocnoAapcTBa, AKe BefeTbCA 3 AOTPVMAHHAM BUMOT OXOPOHM AOB-
Kinna Ta cnpune po3BUTKY CiNlbCbKUX TEPUTOPIN.

Y cBolo Yepry, nonoxeHHa cTaTTi 1 3akoHy Npo $popMyBaHHA arpapHOro yCTpolo expressis verbis Bu3Hauae
uini, AKi MatoTb Gy TV AOCATHYTI 32 [ONOMOTO0 IHCTPYMEHTIB, NepefjbaueHnx 3akoHoM, cepef; AKMX 1) NoniniueHHsA
TepUTOPIaNbHOT CTPYKTYPU CiNbCbKOrocnofapcbKux NignpuUeMCTB; 2) NPOTUAIA HAAMIPHIN KOHLEeHTpaLii CinbCbKo-
rocrnopapcbKoi HepyxoMocTi; 3) 3abe3neueHHA BeAEHHA CinbCbKOroCnoAapCbKoi AifNbHOCTI B CIMENHUX rocnoaap-
cTBax ocobamu, AKi MaloTb BiNOBIAHY KBanidikaLlito; 4) MiATPMMKa PO3BUTKY CiNbCbKVIX TEPUTOPINA; 5) BNPOBagKeH-
HA Ta 3aCTOCYBaHHA IHCTPYMEHTIB NIATPUMKM CiNlbCbKOrO roCnoAapcTaa; 6) akTMBHA AepKaBHa NosiTMKa.

3aBfaHHsA, 3a3HayeHi y cTaTTi 1 3aKoHy Npo popMyBaHHA arpapHOro YCTPOLO, HE Y3rOAXKYOTbCA 3 KOHLIeMN-
TyanbHUMV NPUMNYLIEHHAMY, BUC/IOBIEHUMY 3aKOHOAABLEM Y Mpeambyi, IKi NPUIAHATI B AKOCTi 06FPYHTYBaHHSA
3[iNCHIOBaHOI 3aKOHOZABYOT AiANbHOCTI. 3iCTaBNeHH:A 3MiCTy Npeambynn 3akoHy Npo GOpPMyBaHHSA arpapHoOro
YCTPOIO Ta CTaTTi 1 LIbOro HOPMaTUBHO-NPABOBOTO aKTy 3 MOMITUKO-NPaBOBUM CepPefoBHLLEM, B AKOMY (yHKLjio-
HY€ 3aKOH, JO3BOJIAIE 3pOOUTY BUCHOBOK NPO AUCOHAHC MiXK AIICHUMU Ta BUABNEHUMU LiNAMU 3aKOHOAABLISA.
KniouoBi cnoBa: arpapHuii ycTpin, Uini GopmyBaHHSA arpapHOro yCTpol, CinbCbKOrocnoaapcbka HEPYXOMICTb,
cimeiiHe pepmepcbKe rocnofapcTBo, CiNbCbKNI PO3BUTOK, NPOAOBObYa 6e3neka

1. Concept of agricultural system

The notion of agricultural system has no legal definition. According to an encyclo-
paedia entry, an agricultural system is a socio-political system and also a type of
relationship of basic means of production (mainly land) ownership and their use in
agriculture, and the resulting social relations between different groups of agricul-
tural and rural population.'

In agricultural law, this term has both narrow and broad meanings. In the nar-
row meaning, dominant in the interwar period, the term meant all ownership rela-
tions in agriculture, where ownership was understood as a legal form of property.
In the broader sense, the agricultural system is treated as a component of the so-
cial and economic system. According to A. Stelmachowski, an agricultural system
is an arrangement of ownership relations and forms of production organisation
in agriculture, as well as organisational forms of the agricultural market.> Nowa-

I https://encyklopedia.pwn.pl/haslo/ustroj-rolny;3991879.html [access: 30.06.2023].
2 A. Stelmachowski, in: Polskie prawo rolne na tle ustawodawstwa Unii Europejskiej, eds. P. Czechowski,
M. Korzycka-Iwanow, S. Prutis, A. Stelmachowski, Warszawa 1999, p. 19.
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days, recognising the accuracy and validity of the noted definition, it also involves
another element - the concept of multifunctional development of rural areas. In
accordance with this concept, agricultural policy was included in a comprehensive-
ly formulated rural development policy, taking into account the productive, social,
cultural and ecological functions of rural areas.” Multifunctionality is expressed in
the diversification of agricultural activity and boosting the economic development
of rural areas. The essence of this policy is to promote and support complementary
activities in agriculture that guarantee additional sources of agricultural income
(agrotourism, crafts, trade, souvenir production, adaptation of farm buildings for
non-agricultural purposes) and to create conditions for the sustainable and bal-
anced development of rural areas (placing the small and medium-sized industry in
rural areas, infrastructure development, promotion of employment in the service
sector for agriculture).! The literature underlines that the model of multifunctional
rural development is one of the core categories of policy concerning agriculture and
rural areas in Poland, the position of which has been strengthened in the course
of its evolution since the beginning of the political transformation process. The
integration of the country’s economy with the European Union is an important and
favourable condition for the application of this concept, due to the priority of di-
versifying the economy of rural areas and the developed instruments of its support
within the Common Agricultural Policy.

Thus, the notion of agricultural system goes beyond the type of relations between
the basic means of production (mainly land) which, in turn, is often referred to as
agrarian structure or land ownership system. Obviously, neither the agricultural
system nor the agrarian structure are constant or unchangeable. On the contrary,
they undergo significant changes under the influence of general transformations in
the social and economic system of the country. These changes may be revolutionary
or evolutionary.®

3 J. Mikotajczyk, Wspdtczesne funkcje obszaréw wiejskich na tle koncepcji multifunkcjonalnego rolnictwa,
Studia Turidica Agraria 2012, vol. 10, pp. 367-384.

4 E. Tomkiewicz, in: Prawo rolne, ed. A. Stelmachowski, Warszawa 2008, p. 544.

5 M. Adamowicz, M. Zwolinska-Ligaj, The Concept of Multifunctionality as an Element of Sustain-
able Development of Rural Areas, SGGW Scientific Papers, European Politics. Finance and Marketing
2009, no. 2 (51), p. 11.

6 K. Marciniuk, Pojecie wlasnosci rolnej w kontekscie regulacji dotyczgcych ksztattowania ustroju rolnego
i przemian struktury agrarnej, in: Kwestia agrarna. Zagadnienia prawne i ekonomiczne, ed. P. Litwiniuk,
Warszawa 2016, pp. 112-113.



Onthedissonance between the legislature’s actual and declared objectives of shaping the agricultural system

There is no doubt that the recently adopted amendments’ to the Act of 11 April
2003 on Shaping the Agricultural System® are revolutionary changes. The Act on
Shaping the Agricultural System has introduced far-reaching legal rationing in ref-
erence to agricultural real estate. Trading in these properties — based on various
legal events - is subject to significant restrictions.

2. Objectives of shaping the agricultural system

Underlying the restrictive legal regulations introduced in the Act on Shaping the
Agricultural System is the assumption of a special significance of agricultural real
estate in the social and economic system in Poland.

This point of view is confirmed by the justification of the bill, which reads:

Agricultural property (farmland) is the most important means of food production and
of fulfilling the fundamental obligation to feed the entire population. The properties
enabling the agricultural use of land are not universal, permanent or unchangeable.
The progress of civilisation, urbanisation processes and climate changes result in the
resources of agricultural land decreasing fairly quickly due to changes in their purpo-
se, degradation of their productive properties or total devastation of the environment.
For these reasons, agricultural land should be treated as a non-marketable public good
and as such should be subject to special legal regulations. As a rule, legal protection
should be implemented as quantitative protection, aiming at maintaining the existing
area of agricultural land and ensuring its proper use, and as qualitative protection, ai-
ming at not deteriorating the soil production properties and restoring the lost proper-
ties of agricultural land. Also, provisions laying down rules and procedures for trade in
agricultural property have a protective character. In view of the above, it is necessary
to introduce appropriate legal provisions which will allow for the proper distribution
of agricultural real estate as a non-monetisable public good.’

7 These are the changes introduced by: the Act of 14 April 2016 on the Suspension of Sale of Real
Property of the Agricultural Property Stock of the State Treasury and Amendments to Certain Acts,
Journal of Laws 2016 item 869 (hereinafter: the Suspension Act), and the Act of 26 April 2019 amend-
ing the Act on Formation of the Agricultural System and Certain Other Acts, Journal of Laws 2019
item 1080.

8 Actof 11 April 2003 on Shaping the Agricultural System, consolidated text: Journal of Laws 2022 item
2569 (hereinafter: UKUR).

9 Justification of the Bill on the Suspension of the Sale of Properties of the Agricultural Property Stock
of the State Treasury and on the Amendment of Certain Acts, 8th Sejm, Sejm print no. 293, 4.03.2016,
www.sejm.gov.pl, pp. 1-2.
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The goals of the legislator can be reconstructed primarily based on the preamble to
the Act, as well as the content of Article 1 of the UKUR These goals, according to
E. Klat-Gorska, should be simultaneously interpreted as a set of values and substan-
tive requirements for shaping the agricultural system."

2.1. Objectives resulting from the preamble of the Act on Shaping the
Agricultural System

After several years of the Act on the Formation of the Agricultural System being
in force, on the occasion of the amendment made in April 2016, the legislator de-
cided to supplement the text of the Act with a preamble which is to specify the
declared objectives of the regulation. According to the added preamble, the Act on
the Shaping of the Agricultural System was enacted “to strengthen the protection
and development of family farms, which under the Constitution of the Republic
of Poland constitute the basis of the agricultural system of the Republic of Poland”
(Article 23), as well as “to ensure the proper management of agricultural land in the
Republic of Poland, to ensure food security for the citizens and to support sustain-
able agriculture conducted in accordance with the requirements of environmental
protection and fostering the development of rural areas” However, as K. Marciniuk
points out, there are no provisions in the text of the Act that would serve the ful-
filment of at least some of the declared objectives of the regulation (e.g., there are
no provisions concerning the promotion of sustainable agriculture conducted in
accordance with the environmental requirements)."" A similar point of view is pre-
sented by T. Czech, indicating that this declaration, however, is not reflected in
reality.'?

Analysing the political and legal premises accompanying the regulation and de-
termining the character of the preamble of the UKUR from the perspective of the
types of preambles distinguished in the literature, it should be pointed out that in
this case, it is a motivational preamble, indicating the reason for issuing a legal act."?
In the motivational preambles, the legislator explains the motives of their action,

10 E. Klat-Gorska, Ustawa o ksztattowaniu ustroju rolnego. Komentarz, Warszawa 2014, p. 31.

11 K. Marciniuk, in: Prawo rolne, ed. P. Czechowski, Warszawa 2019, p. 229.

12 T. Czech, Ksztattowanie ustroju rolnego. Komentarz, Warszawa 2020, p. 20.

13 For more on this topic see: S. Lewandowski, Charakter normatywny preambuly, Studia Iuridica 1998,
vol. 36, pp. 131-134. The author divides preambles into four types and distinguishes substantive,
motivational, historical and ethical preambles.
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although the actual motives may not coincide with the revealed motives of the reg-
ulation. The primary objective declared in the preamble is to strengthen the pro-
tection and development of family farms. They are to - in accordance with the first
sentence of Article 23 of the Constitution of the Republic of Poland'* - constitute
the basis of the agricultural system of the Republic of Poland.

The preamble of the UKUR may be defined as: 1) a complex preamble, encom-
passing the purpose of the Act and its constitutional legal basis, 2) a complete pre-
amble, which is not limited to one element, but indicates almost all the elements
that are usually found in preambles and result from the above-mentioned definition
of the concept. The preamble of the UKUR is a preamble in the formal sense, i.e.,
one that constitutes the part of a normative act following the title and preceding the
articulated part.'® At the same time, however, the last of the indicated types draws
attention to the material meaning of the preambles. As noted by M.E. Stefaniuk:
“The preamble in the material sense takes the form of numbered articles or para-
graphs with content that could just as well be found in the preamble. Usually, it is
Art. 1 or 2, in which the aim of the normative act is first indicated in a general way,
and then the detailed tasks to be performed are listed”*¢

Applying these observations to the Act on Agricultural Real Estate, one may
formulate a conclusion that Article 1 of the regulation contains a preamble in a sub-
stantive sense. The provision of Article 1 of the Act defines the principles of shap-
ing the agricultural system, as well as objectives guiding the legislator. Hence, the
division of preambles into formal and substantive types is not of a separable nature
in the case of the Act. The analysed Act has features of both types of preambles. It
is another matter whether in the substantive sense, i.e., that resulting from Article
1 of the UKUR, the preamble would be helpful in decoding the main intentions of
the legislator."”

However, with the addition of the preamble to the text of the Act, Article 1,
which defines its objectives, was not changed. Nevertheless, the preamble strength-
ened the meaning of this provision. This raises the question as to whether the re-
strictive provisions of the Act which make it more difficult to acquire agricultural
real estate, cover with their scope such legal instruments that fulfil the assumptions

14 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws 1997 no. 78, item 483 as
amended.

15 J. Mikotajczyk, Functions of the Preamble in the Act on Shaping of the Agricultural System, Studia Iu-
ridica Lublinesia 2017, vol. 26, no. 1, p. 134.

16 M.E. Stefaniuk, Preambuta aktu normatywnego w doktrynie oraz w procesie stanowienia i stosowania
polskiego prawa w latach 1989-2007, Lublin 2009, p. 53.

17 J. Mikotajczyk, Functions of the Preamble..., p. 134.
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and objectives of the Polish agricultural real estate tax exemption expressed in its
preamble and Article 1.

2.2, Objectives resulting from Article 1 of the Act on Shaping the
Agricultural System

Pursuant to Article 1, the Act determines the principles of shaping the agricultural

system of the state through:

1) improving the area structure of agricultural holdings;

2) preventing excessive concentration of agricultural real estate;

3) ensuring that agricultural activity on agricultural holdings is carried out by per-
sons with appropriate skills;

4) promoting rural development;

5) implementing and using agricultural support instruments;

6) an active state agricultural policy.

E. Klat-Gorska is right when she points out that the phrase “an act determines
the principles of shaping the agricultural system of the state by [...]” has been used,
on the one hand, in a descriptive sense, as a certain general definition of a set of
postulates determining the direction for both law-making actions (indicating not
only what states of affairs the legislator should achieve, but also what values they
should not infringe), as well as for the process of applying legal regulations.'® On
the other hand, the legislator has indicated what aims should be taken into account
in agricultural real estate trade in connection with shaping the agricultural system
of the state by means of legal norms."

In the justification of one of the more spectacular judgements concerning the
issue at hand, one can read that “The introduction into force of the Act of 11 April
2003 on Shaping the Agricultural System was dictated by the legislator’s intention
to regulate agricultural trade through mechanisms leading to the improvement of
the area structure of agricultural holdings, counteracting the excessive concentra-
tion of agricultural real estate and ensuring that family holdings are run by persons
with appropriate qualifications. The adopted solutions are to ensure a source of
income for agricultural families and to contribute to the improvement of living

18 E. Klat-Gorska, Ustawa o ksztattowaniu. .., p. 30.
19 G. Bieniek, Ksztattowanie ustroju rolnego, in: Nieruchomosci. Problematyka prawna, eds. G. Bieniek,
S. Rudnicki, Warszawa 2011, p. 136.
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standards in rural areas by means of enlarging family farms.”* Therefore, it is worth
having a closer look at the aims of shaping the agricultural system outlined by the
legislator.

2.2.1. Improvement of the area structure of agricultural holdings

The area structure of agricultural holdings depends on many factors, including nat-
ural, social, economic and cultural determinants.*’ In economic and agricultural
literature, it is often emphasised that one of the main reasons which hinders the
development of Polish agriculture is the fragmentation of the agrarian structure.
Due to a high percentage of very small farms (up to 2 ha of agricultural land) and
small farms (2-5 ha), Poland is characterised by one of the less favourable farm area
structures among EU countries. Therefore, it is necessary to take measures aimed
at increasing the area of farms with a simultaneous increase in their productivity,
especially in the context of possibilities of Polish agricultural holdings to compete
with EU farms.”® However, so far, no research method has been developed that
would make it possible to search for the relationship between a specific legal tool
and its influence on the change of farm area structure.

Measures aimed at improving the area structure of agricultural holdings are of
a varied nature. This category includes solutions aimed at limiting trade in agri-
cultural real estate. They make it possible to preserve an appropriate agricultur-
al area through the application of area standards (which are to shape the size of
agricultural holdings, counteract their irrational division, or prevent the excessive
concentration of agricultural real estate**) and entrust the National Agricultural
Support Centre (hereinafter referred to as KOWR) with powers related to exercising

20 Judgment of the Supreme Court of 20 August 2018, IV CSK 455/17, LEX no. 2577319.

21 Z. Truszkiewicz, Adekwatnos¢ instrumentéw prawnych ksztattowania ustroju rolnego, Przeglad Prawa
Rolnego 2019, no. 2, p. 76.

22 Agrarian structure — according to the EU doctrine - is a set of factors that affect agricultural pro-
duction, the level of income of agricultural producers and the productivity of their labour. As cited
in: A. Lichorowicz, Harmonizowanie polskiego ustawodawstwa strukturalnego w rolnictwie z usta-
wodawstwem Unii Europejskiej (na przyktadzie prawnego pojecia gospodarstwa rolnego), Panstwo
i Prawo 1996, no. 4-5, p. 131.

23 For more on this topic, see: . Bozek, J. Szewczyk, Struktura obszarowa gospodarstw rolnych w Polsce
na tle innych krajow Unii Europejskiej, Wiadomosci Statystyczne. The Polish Statistician 2020, vol. 65,
no. 9, pp. 48-62.

24 K. Stefaniska, Normy obszarowe jako kryterium okreslenia terminu ,,nieruchomosc rolna” i ,gospodarstwo
rolne” (zagadnienia wybrane). For more on this topic, see: R. Michatowski, Normy obszarowe w obrocie
nieruchomosciami rolnymi, Studia Iuridica Agraria 2007, vol. 6, pp. 156-169.
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pre-emptive rights and purchasing agricultural real estate. The issue of direct pre-
requisites for introducing particular solutions or their effectiveness remains an
open question.
Undoubtedly, the aim of the Act on Shaping the Agricultural System should be
the creation of strong and economically stable farms operating as family farms.”
In order to be effective, the pursuit of improvement of the area structure of Pol-
ish agricultural holdings cannot be reduced exclusively to the regulation of trade in
agricultural real estate. Such an approach allows to significantly reduce the negative
process of area fragmentation of agricultural holdings. However, it is not enough
to build positive tendencies in the area development of Polish agricultural hold-
ings. Therefore, the existence of instruments stimulating undertaking investment
activities by farmers (e.g., in the sphere of legal and tax instruments) is justified,
including mainly through increasing the area of managed agricultural holdings.*
The analysis of legal instruments influencing how the agrarian structure is shaped
shows that they do not constitute a coherent, logically constructed system. Individ-
ual legal acts, the provisions of which stimulate the area structure of agricultural
holdings even indirectly, are treated by the legislator instrumentally, but not with
a view to building a rational, comprehensive and coherent system of state influence
on changes in this structure. The entry into force of the UKUR has been assessed
in literature as the first step towards the creation of a consistent legal instrument
which could lead to permanent positive changes in the agrarian structure.” At the
same time, however, definition problems with reference to basic conceptual catego-
ries of the Act - the notions of agricultural holding and family holding, and above
all, doubts with reference to the so-called lower area standard (defined de lege lata
at the level of not less than 1 ha of the area of agricultural real property or the total
area of agricultural holding) do not allow one to define an optimal area structure.?®
Analysing statistical data, Z. Truszkiewcz pointed out that in 28 years (between
1990 and 2018), the average total area of an individual agricultural holding in-
creased from 7.1 ha to 10.8 ha (by 3.7 ha), and the average area of agricultural land
in these holdings increased from 6.3 ha to 9.7 ha (by 3.4 ha). In 2003 (the year
in which the Act on Agricultural Holdings came into force), these standards were

25 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztattowaniu ustroju rolnego. Komentarz, Warszawa 2020,
p- 25.

26 P. Popardowski, in: Prawo rolne. Obrot nieruchomosciami rolnymi. Komentarz, vol. 9, ed. P. Popar-
dowski, Warszawa 2021, p. 97.

27 P.M. Kosmeda, Zmiany w strukturze obszarowej i wlasnosciowej gospodarstw rolnych po wejsciu w Zycie
nowelizacji kodeksu cywilnego z 28 lipca 1990 r., Studia Turidica Agraria 2010, vol. 8, p. 77.

28 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztattowaniu..., p. 24.
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7.4 ha and 8.2 ha, respectively. The quoted data confirmed Z. Truszkiewicz’s convic-
tion that the Act on Agricultural Holdings does not have any influence on the im-
provement of the area structure of agricultural holdings, but it generates enormous
social costs and limits proprietary rights.”

2.2.2. Preventing the excessive concentration of agricultural real estate

As P. Popardowski points out, the aim related to counteracting the excessive con-
centration of agricultural real estate (Article 1 point 2 of the UKUR) remains in
close substantive relation with aiming at improving the area structure of agricul-
tural holdings (Article 1 point 1 of the UKUR). Measures that promote building an
appropriate area structure of holdings must be connected with the simultaneous
elimination of threats to access to land which occur in the process of excessive con-
centration of agricultural real estate. This process leads to limitations in the avail-
ability of land for production needs. In this way, the development possibilities of
agricultural holdings are narrowed.” The author adds that the problem of excessive
concentration is related mainly to the perception of agricultural land as an attrac-
tive form of capital investment. The purchase of agricultural real estate for invest-
ment purposes is not always connected with maintaining its productive character.”

The very notion of “concentration of agricultural real estate” is vague and it is
further narrowed by the predicate “excessive” In the case of the predicate “exces-
sive,” it is obvious and clear vagueness, where the range of vagueness of designa-
tions, about which this predicate could be pronounced, may be determined by indi-
cating a certain limit point (the number of hectares of land above which real estate
concentration may be considered excessive). But in the combination of both vague
notions, there appears — as stressed by K. Czerwinska-Koral - a multidirectional
fuzziness.”

The vagueness of phrases in the legal text is undesirable, particularly in the case of
orders and bans addressed to citizens. In such a situation, it may constitute grounds
for challenging the regulation in question as failing to meet the requirement of

2 Z. Truszkiewicz, Adekwatnos¢ instrumentow prawnych..., p. 80.

30 P. Popardowski, in: Prawo rolne. Obrot nieruchomosciami rolnymi..., p. 98.

31 Ibidem.

32 K. Czerwinska-Koral, Pojecia niedookreslone w przepisach ustawy o ksztattowaniu ustroju rolnego,
Studia Turidica Agraria 2016, vol. 14, pp. 196-197.
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adequate definition of the norms concerning civil rights and freedoms.* This point
of view is confirmed by the jurisprudence of the Constitutional Tribunal. In the
judgement of 12 September 2005, the Constitutional Tribunal indicated a twofold
danger, which is connected with the use of undefined phrases: “the practice of ap-
plication of these provisions may relatively easily be distorted, as a result of invok-
ing such phrases, without any attempt to fill them with content resulting from the
circumstances of a given case and without a reliable justification communicated to
the addressees of the decision.”**

Specifying the criterion of “excessive concentration” is therefore not an obvious
issue. It may be assumed, however, that there is an excessive concentration of ag-
ricultural real estate when a farm, both from a material (upper area standard) and
subjective point of view, loses its features of a family farm.** Defining both the lower
and the upper area norm (defined de lege lata at the level of 300 ha of agricultural
land for a family holding) is a debatable issue. In the case of application of tools by
KOWR in the form of the right of first refusal and the right of purchase, the basis
is not only “a directional guideline,” i.e., “an area limit serving to define a family
holding and an individual farmer,” but also: the specific nature of a given region, the
size of farms, their economic potential, the demand for land used to expand family
farms, the area of land from the Agricultural Property Stock which can be allocated
for these purposes, limiting access to agricultural land for smaller, economically
weaker farms, the purchase of agricultural land from local farmers or the purpose
of purchase.*

2.2.3. Ensuring that agricultural activity on agricultural holdings is carried out by
persons with appropriate qualifications

The literature aptly indicates that this issue must be considered at two levels.
First, agricultural land, being obviously one of the basic objects of property law
in the civil sense, is at the same time a public good and subject to social obligations.

33 M. Sliwka, Znaczenie zwrotéw niedookreslonych na tle orzecznictwa polskiego Trybunatu Konstytucyj-
nego, Studia Turidica Lublinesia 2010, vol. 13, p. 271.

34 Judgment of the Constitutional Tribunal of 12 September 2005, SK 13/05.

35 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztaltowaniu..., p. 26.

36 Order No. 20/16 of the President of the Agricultural Property Agency of 13.05.2016 on the imple-
mentation of the pre-emptive right and the right of purchase stipulated in the Act on Shaping the
Agricultural System, point VI.2.
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Therefore, in order to preserve its agricultural values, it is necessary for agricultural

production to be carried out by persons with appropriate qualifications.

Second, it is common for land to be sold off to non-farmer investors and holding
companies. As a consequence, the business models thus created are based more on
land speculation than on agricultural production.’”

Against this background, P. Popardowski adds that making the acquisition of
agricultural real estate conditional on the acquirer having appropriate agricultural
qualifications is intended to serve two purposes:

a) a person possessing appropriate qualifications guarantees the running of a pro-
ductive agricultural holding. This is because such a person has the knowledge
and experience that allow them to run agricultural production properly;

b) leaving an agricultural holding to a person having agricultural qualifications
makes it possible to assume that this person will continue its production activi-
ty. For such persons, owning an agricultural holding is tantamount to having at
one’s disposal a factor of production suitable for the pursuit of their professional
aspirations.®®
There is no doubt that proper use of the production potential of agricultural real

estate is influenced by the real estate being purchased by persons with appropriate

agricultural qualifications. Therefore, in the UKUR as a rule it is assumed that ag-
ricultural real property may be purchased only by an individual farmer (Article 2a
section 1 of the UKUR), and the possession of such status depends on possessing
appropriate agricultural qualifications (Article 6 of the UKUR). Therefore, Arti-
cle 1 (3) of the UKUR is about qualifications and not about the potential ability of

a person having any education to assimilate knowledge in the scope of agricultural

production.”

In the UKUR, agricultural qualifications are defined fairly broadly. They are also
held by a person who does not have agricultural education, as long as they can
prove at least 3 or 5 years of experience in agriculture, depending on the non-ag-
ricultural education they possess. However, experience is defined quite liberally
(Article 6 section 2 item 2 and section 3 and 3a of the UKUR). In the opinion of
Z. Truszkiewicz, agricultural qualifications defined in such a way are in fact a fic-
tion which is to hinder the purchase of agricultural real estate. The author adds
that even if they were more strictly defined, the requirement to have qualifications
would be incompatible with economic freedom. Z. Truszkiewicz argues that there

37 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztattowaniu..., p. 26-27.

38 P. Popardowski, in: Prawo rolne. Obrot nieruchomosciami rolnymi..., p. 99.

39 A. Majewski, Problematyka kwalifikacji do prowadzenia dziatalnosci rolniczej w gospodarstwach rol-
nych, Studia Iuridica Agraria 2005, vol. 5, pp. 125-142.
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are no substantial reasons, referring to the specificity of agricultural activity, for
constructing the requirement of such agricultural qualifications, apart from creat-
ing formal barriers. It should also be noted that the negative effect of using agricul-
tural qualifications is closing the agricultural environment to people from outside
the agricultural sector.®

2.2.4. Support for rural development

It is a truism to state that the functions to be performed by rural areas are econom-
ic, administrative, social and ecological. They are diverse and penetrate various
spheres of life. While previously rural areas were identified exclusively with agricul-
ture, production and the rural economy, de lege lata their heterogeneous character
is emphasised.

As was rightly pointed out, supporting rural development is based on perceiving
interactions between agricultural production and rural development. Appropriate
development of agriculture in terms of production and income translates into the
improved functioning of the rural area. Thus, there is a functional relationship be-
tween agricultural production and farmers’ interests and the countryside and rural
community. Rural area is based, therefore, on the occurrence of a complex of (social
and spatial) components, for which their connection with production activity in
agriculture acts as an integrating factor. This special relationship between the rural
community and rural areas and agriculture is related to the fact that the effects and
characteristics of rural management are directly reflected in the social conditions
occurring in the area.*!

These issues have been acknowledged by the Polish legislator.” As an exam-
ple, one can indicate here Article 2a section 4 (3) UKUR within the framework of
which preferences were created for a natural person who applies for permission to
purchase agricultural real estate in order to extend an agricultural holding, if this
person (young farmer) has been granted assistance in starting agricultural activity

40 7. Truszkiewicz, Adekwatnos¢ instrumentéw prawnych..., pp. 83-84.

41 P. Popardowski, in: Prawo rolne. Obrét nieruchomosciami rolnymi..., p. 99.

42 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztattowaniu ustroju rolnego..., pp. 26-27. See also:
P.A. Blajer, W. Gonet, Ustawa o ksztattowaniu ustroju rolnego. Komentarz, Warszawa 2020, p. 20. The
issue is viewed differently in: T. Czech, Ksztaltowanie ustroju rolnego..., p. 21. The author indicates
that: “In Art. 1 item 4 of the UKUR, support for the development of rural areas is also declared. The
analysis of particular provisions of the commented Act indicates that this issue is in fact not covered
by its scope”
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in accordance with the provisions of the Act of 20 February 2015 on Supporting
Rural Development with the participation of the European Agricultural Fund for
Rural Development under the Rural Development Programme for 2014-2020.*

2.2.5. Implementation and use of agricultural support instruments

Agricultural support instruments are mechanisms (legal tools) used by the legis-
lator. They are currently implemented on the basis of the provisions of the afore-
mentioned Act of 20 February 2015 on Supporting Rural Development with the
participation of the European Agricultural Fund for Rural Development under the
Rural Development Programme 2014-2020. It is worth noting that the start date of
the new Common Agricultural Policy (CAP) was postponed to 1 January 2023 due
to protracted negotiations and the need to continue payments to farmers and other
beneficiaries. Under the transitional regulation for 2021 and 2022,* the provisions
in force in 2014-2020 for the CAP have been extended and new elements have been
included, in particular regarding the Green Deal and enabling the transition to new
strategic plans for agricultural policy.

It is the legislator’s intention that the instruments concerning trade in agricultural
real estate, which were included in the UKUR, should create conditions facilitating
the implementation and application of instruments supporting agriculture. Accord-
ing to P. Popardowski, the noted aim should be understood to mean that the solutions
of the UKUR, especially concerning the prerequisites for purchasing agricultural real
estate, should allow for maintaining coherence with the requirements adopted for the
implementation and application of agricultural support instruments.*

However, J. Bieluk is right when he emphasises that the Act does not cre-
ate per se the conditions determining the obtaining of support, as this is not
the subject of its provisions.* A similar view in this respect was formulated by
T. Czech. The author stressed that this provision is inadequately constructed,

43 Act of 20 February 2015 on Supporting Rural Development with the participation of the European
Agricultural Fund for Rural Development under the Rural Development Programme for 2014-2020,
consolidated text: Journal of Laws 2021 item 182.

44 OJ L437,28.12.2020, pp. 1-29.

4 P. Popardowski, in: Prawo rolne. Obrét nieruchomosciami rolnymi..., p. 100.

46 J. Bieluk, Ustawa o ksztattowaniu ustroju rolnego. Komentarz, Warszawa 2019 [Legalis database], Arti-
cle 1, line no. 15.
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since the implementation and application of agricultural support instruments
cannot be an aim in itself, but should aim at a certain result.*’

2.2.6. Pursuing an active agricultural policy

Article 1 poit 6 of the UKUR declares an active pursuit of agricultural policy. This
objective should be reduced to a normative description of forms of activity of the
National Support Centre for Agriculture in trading in agricultural real property.

There is a well-known opinion that the activity exposed in Article 1 (6) of the
UKUR in the realisation of fundamental objectives of the agricultural policy should
be perceived at two levels:

1) in formally granting to the National Support Centre for Agriculture (KOWR)
extensive competencies that allow it to actively participate in and control agri-
cultural real estate trade;

2) in the expectation that KOWR should actively use the competencies granted
to it in order to ensure the proper implementation of the basic assumptions of
national agricultural policy.*

There is no doubt that the actions of the National Agricultural Fund aimed at
implementing the state policy in the scope of control of agricultural land trade can-
not remain in contradiction with the principles of EU law, including the freedom of
capital flow. However, the European Parliament accepts the position of the German
Constitutional Tribunal expressed in the ruling of 12 January 1967* that trade in
agricultural land need not be as free as trade in any other form of capital, in particu-
lar, because of the impossibility of increasing the area of land. However, it is nec-
essary to comply with basic principles such as proportionality, non-discrimination
and the protection of the public interest. This legal framework should determine
the active policy of the state in the discussed scope and constitute a guideline for
achieving the objectives of the UKUR.?

The above analysis of the objectives of shaping the agricultural system declared
by the legislator leads to the conclusion that the UKUR does not regulate the shap-
ing of the agricultural system in a comprehensive manner, but concentrates on in-
troducing mechanisms to trade in agricultural land which are to have a positive

47 T. Czech, Ksztaltowanie ustroju rolnego..., p. 21.

48 P. Popardowski, in: Prawo rolne. Obrét nieruchomosciami rolnymi..., p. 100.
49 1ByR 169/63, BVerfGE 21, 73-87.

50 D. Lobos-Kotowska, M. Staniko, Ustawa o ksztattowaniu..., p. 30.
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impact on the agricultural system. In order to describe the role of the UKUR in
influencing the agrarian structure of the country, it is important to emphasise that
this Act concentrates on the issue of regulating trade in agricultural real proper-
ty. However, what remains outside the sphere of normative interest is an equally
important matter of involving instruments encouraging farmers to take action to
improve the area structure of farms. Agrarian reconstruction, as P. Popardowski
points out, cannot be perceived only through the prism of measures limiting trade
in agricultural real estate (area standards, requirements concerning agricultural
qualifications, the requirement of administrative consent, etc.). The author rightly
points out that for a real improvement of structural conditions, it is necessary to
apply a complex approach. Therefore, apart from introducing rationing solutions,
it is justified to apply legal instruments encouraging farmers to carry out structural
changes in their agricultural holdings. Only in this way it is possible to initiate pro-
cesses allowing for abandoning the hitherto disadvantageous structural arrange-
ment of agricultural production. The indicated function should be performed by
tax preferences related to investment activities in agricultural holdings in order to
improve their production capacity or financing mechanisms, the granting of which
to a farmer will depend on taking actions towards the structural reconstruction of
agricultural holdings.”

3.The Act on the Formation of the Agricultural System as an instrument to
achieve a political objective

According to A. Lichorowicz, striving to fulfil a political goal which was to create
a system preventing socially unfavourable effects of uncontrolled purchase of land
by foreigners, including speculation, as well as haste in the last stage of legislative
works resulted in the Act containing regulations which do not fully correspond
to its title and goals declared in its Article 1.>> The title of the Act suggests that
it specifies comprehensively all aspects related to shaping the agricultural system,
while the aim of the regulation originally declared in Article 1 of the UKUR is the
improvement of the area structure of agricultural holdings, counteracting excessive
concentration of agricultural real estate and ensuring that agricultural activity in

51 P. Popardowski, in: Prawo rolne. Obrot nieruchomosciami rolnymi..., p. 55.

52 More on this topic: A. Lichorowicz, Instrumenty oddziatywania na strukture gruntowg Polski w ustawie
zdnia 11 kwietnia 2003 r. o ksztattowaniu ustroju rolnego, Kwartalnik Prawa Prywatnego 2004, vol. 13,
no. 2, pp. 387-388.
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agricultural holdings is conducted by persons with appropriate qualifications. This
list, as indicated above, has been additionally extended on the basis of the amend-
ment to the Act of 2019. Pursuant to subsequent points of Article 1 of the UKUR
added by virtue of this amendment, this Act defines the principles of the agricul-
tural system of the state also as supporting the development of rural areas, the im-
plementation and application of agricultural support instruments, as well as active
agricultural policy of the state.

The juxtaposition of the content of the preamble of the UKUR and Article 1 of
the UKUR with the political and legal environment in which the Act functions,
allows a conclusion to be drawn that there was a dissonance between the actual and
revealed intentions of the legislator. T. Kurowska is right in pointing out that the
drafting of the UKUR was motivated by “a political goal and not by concern for the
proper shape of ownership and structural transformations in agriculture in market
economy conditions, where a family farm, among other production units in agri-
culture, would be subject to particular care and protection of the state”® What is
more, the aim of passing the act, which in fact came down to ensuring control over
the ownership turnover of agricultural real estates, determined the way the term
family holding is defined in the act.*

Paradoxically, the noted contradiction between real and revealed intentions of
the legislator is also indicated by the legislator themselves. A spectacular example
here is a fragment of the justification of the Act that reads:

The aim of the proposed Act is to strengthen the protection of agricultural land in Po-
land against its speculative purchase by domestic and foreign persons who do not gua-
rantee that the acquired land will be used for agricultural purposes in accordance with
the social interest. The legal regulations in force in this matter do not in any way coun-
teract the speculative purchase of agricultural real estate and do not guarantee that the
real estate purchased will be used for agricultural purposes.®

A similar conclusion results from the analysis of an opinion of the Legislative
Council, which indicates that

53 T. Kurowska, Ochrona gospodarstwa rodzinnego — uwagi de lege lata i de lege ferenda, Studia Turidica
Agraria 2010, vol. 8, p. 21.

54 K. Stefaniska, Pojecie gospodarstwa rodzinnego w ustawie o ksztattowaniu ustroju rolnego, Studia Iuridica
Agraria 2005, vol. 5, pp. 191 f. See also: K. Stefaniska, Przestanki prawnego réznicowania pojecia
gospodarstwa rolnego, in: Z zagadnieri prawa rolnego, cywilnego i samorzqdu terytorialnego. Ksiega
jubileuszowa profesora Stanistawa Prutisa, eds. ]. Bieluk, A. Doliwa, A. Malarewicz-Jakubéw, T. Mrdz,
Bialystok 2012, p. 293.

55 Justification of the Bill on the Suspension of the Sale of Properties...
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The justification of the bill - in the part concerning the indication of the public interest in
favour of introduced changes - is inconsistent to some extent. On the one hand, the legis-
lator refers to important values, the protection of which is the unquestionable obligation of
public authorities in the Republic of Poland - food security of the state, the need to ensure
the use of agricultural land for agricultural purposes, maintaining the existing area of agri-
cultural land and ensuring its proper use, not deteriorating the productive properties of
soil, and restoring the lost value of agricultural land. On the other hand, the justification
of the bill emphasises that the 12-year protection period for the purchase of Polish agricul-
tural land by foreigners enshrined in the Treaty of Accession of Poland to the EU ends on
1 May 2016. In the opinion of the Legislative Council, it is not clear what type of threats to
the public interest arise from the end of the abovementioned protection period and how
these threats may be eliminated by the bill under review.*

Polemicising with this standpoint, M. Korzycka recognises the regulation ana-
lysed here as comprehensive and appropriate, and even as “pro-national and pro-
state” in the scope especially of its aims and importance in the Polish legal order.”’
A position of compromise is presented by M. Zubik, who on the one hand empha-
sises the existence of public interest in regulating by the legislator the issue of trad-
ing in agricultural land, but on the other hand points out that “certainly, the recog-
nition of a farm as a family farm does not depend on the citizenship of its owner.”**
Referring to the question of citizenship, the author warns the legislator against the
discriminatory character of differentiation criteria, postulating also that these crite-
ria should meet the “requirement of rationality, adequacy and proper balancing of

limitations resulting from the protected constitutional goods.”

5 M. Kalinski, A. Wyrozumska, K. Wojtowicz, M. Wigcek, M. Bojarski, D. Kijowski, Opinia Rady Legi-
slacyjnej z 26 lutego 2016 r. o projekcie ustawy o wstrzymaniu sprzedazy nieruchomosci Zasobu
Wtasnoéci Rolnej Skarbu Panstwa oraz o zmianie niektérych ustaw, Rada Legislacyjna przy Prezesie
Rady Ministréw, RL-0302-5/16, point II, subpoint 6.

57 M. Korzycka, Analiza prawna przepisow ustawy o wstrzymaniu sprzedazy nieruchomosci Zaso-
bu Wiasnosci Rolnej Skarbu Panstwa oraz o zmianie niektorych ustaw zwana dalej ustawg (Senat
print 124) (Opinions and Expert Opinions OE-248), Kancelaria Senatu, Biuro Analiz i Dokumentacji,
April 2016, p. 5.

5 M. Zubik, Gospodarstwo rodzinne - niedoceniona szansa wspétksztattowania konstytucyjnych podstaw
ustroju rolnego poprzez sgdownictwo konstytucyjne, in: Prawne mechanizmy wspierania i ochrony rol-
nictwa rodzinnego w Polsce i innych parnstwach Unii Europejskiej, ed. P. Litwiniuk, Warszawa 2015,
p. 56.

5 Ibidem.
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Conclusion

There is no doubt that the Act on Shaping the Agricultural System is one of the
normative elements co-creating the structural conditions for agricultural activity
in Poland.

The preamble to the UKUR specifies the objectives that the legislator intends the
regulation to pursue, in particular:

- strengthening the protection and development of family farms which are the
basis of the agricultural system of the Republic of Poland,

- ensuring proper management of agricultural land in the Republic of Poland,

- ensuring food security for citizens,

- promoting diversified agriculture in line with environmental requirements and
fostering rural development.

The formulated catalogue of objectives emphasises the constitutional principle
of a family farm constituting the basis of the agricultural system (Article 23 of the
Constitution of the Republic of Poland) and refers to the current challenges of
the Common Agricultural Policy of the European Union.

Article 1 of the UKUR specifies expressis verbis the objectives to be achieved
with the use of the instruments provided for in the Act. The objectives of the UKUR
which were declared by the legislator include: 1) improvement of the area structure
of agricultural holdings; 2) counteracting excessive concentration of agricultural
real estate; 3) ensuring that agricultural activity is carried out on family holdings
by persons with appropriate qualifications; 4) supporting the development of rural
areas; 5) implementing and applying agricultural support instruments; 6) active
state policy.

In the context of the considerations presented here, one should not lose sight of
the political and legal context in which the regulation was introduced. Neither in
the preamble nor in Article 1 of the Act on Agricultural Real Estate, was one of the
primary and actual goals of the legislator explicitly expressed. The provisions of the
UKUR aim at preventing the purchase of agricultural real estate for purposes not
related to agricultural activity (investment, speculation, etc.). However, the above-
mentioned aim may be derived from the preamble which mentions the appropriate
management of agricultural land. It is reflected in numerous provisions of the Act.®
In order to fulfil this objective, the legislator, in the text of Article 2b § 1 of the
UKUR, imposed on the purchaser of agricultural real estate the obligation to run
the agricultural holding which included the real estate for at least 5 years.

60 See, in particular, Articles 2a (1) and 9 (3) of the UKUR.
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Moreover, the socio-political analysis indicates that the provisions of the Act on
Shaping the Agricultural System are to hinder foreigners from purchasing agricul-
tural real estate in Poland, creating a system of preferences for persons who have
already established and run family farms in Poland. This is done, among others, by
the criterion of domicile specified in Article 6 section 1 of the Act on Shaping the
Agricultural System.!

The presented aim induces the legislator to create — in the Act on Shaping the
Agricultural System - a closed, complete normative system of rationing the trade
in agricultural real estate. It should be noted that at the same time, it causes many
dysfunctions in the application of the Act in practice, especially in confrontation
with the principle of the autonomy of will in civil law transactions and the need to
implement other public objectives.®

As emphasised by P. Popardowski, the comparison of tasks specified in the pre-
amble and Article 1 of the UKUR with legal instruments included in the Act indi-
cates that this legal Act concentrates mainly on issues related to the protection of
Polish agricultural land against excessive concentration.*® This leads to the conclu-
sion that the legal mechanisms included in the Act only partly contribute to the
proper shaping of the agricultural system.

The objectives declared by the legislator do not reflect all the problematic issues
related to the shaping of the agricultural system. As a consequence, the title of the
Act misleadingly suggests that through the solutions included in this act, the agri-
cultural system is shaped in a comprehensive way.

Moreover, the tasks expressed in Article 1 of the UKUR are not consistent with
the conceptual assumptions expressed by the legislator in the preamble, which are
accepted as a justification for the undertaken legislative activity. The juxtaposition
of the content of the preamble to the UKUR and Article 1 of the UKUR with the po-
litical and legal environment in which the Act functions allows one to conclude that
there is a dissonance between the actual and revealed intentions of the legislator.

At the same time, defining the objectives of the Act is not an accidental pro-
cedure. Through this legislative procedure, the legislator sets the directions for
the interpretation of individual provisions. It is through interpretation that the
basic assumptions of the legislator should be achieved. However, this procedure
is particularly risky where a given legal regulation leaves a considerable margin

ol T. Czech, Ksztaltowanie ustroju rolnego..., pp. 21-22.
62 Ibidem, p. 21.
63 P. Popardowski, in: Prawo rolne. Obrdt nieruchomosciami rolnymi..., p. 9.
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of decision-making to its executors, in this case the National Support Centre for
Agriculture.®*

Undoubtedly, the scope in which the content of the preamble and Article 1 of
UKUR, as well as the values stemming from these regulations, are taken into account
in the process of interpreting the law will be determined by the findings of the bodies
applying the law. It is aptly pointed out in the doctrine that it is not insignificant that
the legislator formulates the purpose of the Act directly in its provisions, because, in
the case of interpretation doubts, this procedure helps to correctly introduce the inter-
pretation of the ambiguous provision in terms of purpose.® In this context, it should
be indicated, as it is done by J. Bieluk, that it is extremely important how the objectives
of the Act will be understood by decision-makers - in this case, by KOWR because
the application of the instruments included in the Act (pre-emptive right, purchase
right, granting consent to purchase real property and the waiver of obligations related
to land acquisition) depends on this body. It should be remembered that the use of the
right of pre-emption and the right of purchase is not subject to any control under any
procedure. The decision on exercising the pre-emptive right is not a decision from the
point of view of administrative law, it is a management right of the General Director
of the KOWR (directors of field offices acting on the basis of his/her authorisation)
subject to evaluation only within the internal structures of the KOWR.%

Therefore, K. Marciniuk is right to note, against the background of the analysed
here problem of discrepancy between actual goals and those declared by the legis-
lator of the UKUR, that

instead of creating instruments to stimulate the transformation of the area structure
of Polish agriculture, this Act concentrates de facto on the maintenance of the status
quo and has at most a protective function, protecting individual farmers from compe-
tition in the acquisition of agricultural real estate by capital investors from outside the
agricultural sector. It seems that this undoubtedly advantageous function of the Act
does not exhaust the needs which Polish agriculture faces in the scope of area stru-
cture transformation towards the structures permanently increasing the production
efficiency and at the same time profitability of Polish agriculture.®”

64 D. Lobos-Kotowska, M. Stanko, Ustawa o ksztattowaniu..., p. 23.

65 P. Czechowski, P. Wieczorkiewicz, Problemy ingerencji prawnej w swobodg obrotu nieruchomosciami
rolnymi w ustawie o ksztaltowaniu ustroju rolnego i jej wplyw na interpretacje ustawodawstwa krajowe-
g0, Studia Iuridica Agraria 2005, vol. 5, p. 25.

66 J. Bieluk, Ustawa o ksztattowaniu ustroju rolnego..., Article 1, line no. 9.

67 K. Marciniuk, Prawne instrumenty ingerencji wltadzy publicznej w obrdt nieruchomosciami rolnymi
jako $rodki ksztattowania ustroju rolnego, Biatystok 2019, p. 393.
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Summary: With effect from 1 April 2021, the Act of 16 December 2020 on Disposing of Real Estate under
a“Premises in Exchange for Land” Settlement entered into force. This act introduced a new model of trading in
real estate owned by communes and districts, which allows for a non-monetary settlement of part of the trans-
action. Article 4 (1) of the act identifies the first step necessary to manage local government'’s real estate, which
involves adopting a resolution by the competent constituting body on disposing of real estate under a “prem-
ises in exchange for land” settlement. However, crucial for the present study is paragraph 2 of the said article.
According to this provision, a draft resolution specifying the rules for disposing of real estate under a“premises
in exchange for land” settlement shall include a valuation report determining the value of such real estate,
drawn up by a property valuator not earlier than three months before submitting this draft resolution to the
council. In the author’s opinion, two research problems are associated with the current content of Article 4 (2),
pertaining to 1) the impact of the validity period and purpose of the valuation report on the defectiveness of
the resolution; 2) the consequences of integrating the valuation report with the content of the draft resolution
that lays down rules on disposing of real estate under a “premises in exchange for land” settlement in terms of
copyright matters. The dogmatic method was used during the research.

Key words: premises in exchange for land, resolution on disposing of real estate, valuation report

Streszczenie: Z dniem 1 kwietnia 2021 r. weszta w zycie ustawa z dnia 16 grudnia 2020 r. o zbywaniu nieru-
chomosci z rozliczeniem,lokal za grunt”. Akt ten wprowadzit nowy model obrotu nieruchomosciami stanowia-
cymi wtasnos¢ gminy oraz powiatu, ktéry pozwala na niepieniezne rozliczenie czesci dokonywanej transakgji.
W ust. 1 art. 4 tej ustawy wskazano pierwszy etap niezbedny do zagospodarowania nieruchomoscia samorza-
dowa, ktérym jest podjecie przez wiasciwy organ stanowigcy uchwaty o zbyciu nieruchomosci z rozliczeniem
Jokal za grunt” Kluczowy dla niniejszego studium jest jednak ust. 2 tego artykutu. Jak stanowi ten przepis,
do projektu uchwaty okreslajacej zasady zbywania nieruchomosci z rozliczeniem ,lokal za grunt” dotacza sie
operat szacunkowy okreslajacy wartos¢ tej nieruchomosci, sporzadzony przez rzeczoznawce majatkowego
nie wczesdniej niz na trzy miesigce przed dniem przedtozenia radzie tego projektu uchwaty. W ocenie autora,
z obecnej tredci art. 4 ust. 2 wynikajg dwa problemy badawcze dotyczace: 1) wptywu okresu i celu sporzadze-
nia operatu szacunkowego na wadliwos¢ uchwaty; 2) prawnoautorskich konsekwencji zintegrowania operatu
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szacunkowego z trescia projektu uchwaty okreslajacej zasady zbywania nieruchomosci z rozliczeniem ,lokal za
grunt”. Na potrzeby przeprowadzonych badan postuzono sie metoda dogmatyczna.

Stowa kluczowe: lokal za grunt, uchwata o zbyciu nieruchomosci, operat szacunkowy

Pesiome: C 1 anpensa 2021 roaa BCTynun B cuiy 3akoH oT 16 aekabpa 2020 roga o6 oTuyKaeHUn HeABMXKM-
MOCTU B MopsfKe pacyeTa «noMelleHne B 06MeH Ha 3emiio». [laHHbI 3aKOH BBeJT HOBYIO MOfeNb peannsa-
LN HEABVKUMOCTI, HaXoAALeNncsa B COOCTBEHHOCTN FMUHbI MW MOBATA, KOTOPas MO3BOMAET OCYLeCTBAATL
HefleHeXHble pacyeTbl MO YacTU OCYLLEeCTBAAEMO CAenKN. B nyHKTe 1 cTaTby 4 JaHHOrO 3aKOHa yKasaH nep-
Bbli1 3Tarn, HEOOXOAUMbI A1 YIPaBEHVs UMYLLECTBOM MECTHbIX OPraHOB BIACTU — MPUHATUE KOMMETEHTHbIM
yUpeanTenbHbIM OPraHOM peLleHnsa 06 OTUYXKAEHUM UMYLLECTBa B MOPAAKE pacyeTa «rnomeLieHrie B 06MeH
Ha 3emnio». OfHaKO ANA AaHHOrO NCCNeA0BaHUA MPUHLUMNANBHO BaXKHbIM ABAAETCA MYHKT 2 AAHHOW CTaTbW.
CornacHo 3TOMy MOJIOXKEHNIO, K MPOEKTY PeLLeHWs, yCTaHaBIMBAlOLWEMY NpaBuia OTYYXAEHUA HeABMKMOTO
MMyLLECTBa B NOPAJKe pacyeTa «noMelleHne B 0OOMEH Ha 3eMITio», AOSKeH OblTb MPUIOXKeH oTYeT 06 oLeHKe
00ObeKTa OLEHKM, onpefenAoLuii CTOMMOCTb TaKOro UMYLLLECTBA, COCTAB/IEHHbIN OLIEHLMKOM MMYLIECTBA He
paHee ueMm 3a TpU MecsiLa [0 AaTbl BHECEHUA JAHHOTO NPOoeKTa pelleHus B CoBeT. [10 MHEeHUIo aBTOpa, 13 Hbl-
HeLUHero cofepaHna CcTatbi 4 (2) BbITeKaloT fBe UCCIefoBaTeNbCKMe Npobnembl, Kacawowmecs: 1) BAMAHWA
neproaa 1 Lenn CoCTaBeHNsa oTyeTa 06 oLeHKe Ha AedeKTHOCTb peLleHNs; 2) MpaBoyCTaHABNNBAOLMUX NO-
CNeACTBUI MHTerpaumm otyeTa 06 oLeHKe 06beKTa OLEHKM U COAepKaHsA NPoeKTa peLLeHns, onpeaensioLle-
ro MPUHLMMbI OTYYXXAEHNA HEABMXKMMOCTI B MOPAAKE pacyeTa «nomelleHne B 06MeH Ha 3emntoy. na uenei
NpoBefeHHOro NCCIEA0BaHMA NCMOJb30BaNCA JOrMaTUYECKN MeTop,.

KnioueBble cnioBa: nomelleHne B 0OMeH Ha 3eMio, peLleHne 06 OTUYKAEHNN HEeABUXUMOCTY, OTYET 06 oLeHKe
06beKTa OLieHKM

Pe3stome: 1 KBiTHA 2021 poKy HabyB UMHHOCTI 3aKoH Bif 16 rpyaHA 2020 poKy NPo NPoAax HePYXOMOro MaiHa
3 Po3paxyHKOM “NpuMiLLieHHA 3a 3emsi0”. LIuM 3aKOHOM 3anpoBajkeHO HOBY MOAEeNb TOPriBAi HEPYXOMICTIO,
L0 HaNEeXUTb FPOMaji Ta PalioHy, AKa AO3BOMAE 3AiNCHIOBAT HEMPOLLOBI PO3PaXYHKMN YaCTUHM NPOBOLMKEHOT
TpaHcaKLil. Y n 1 cT. 4 uboro » 3aKoHy 6yno BKa3aHO Ha NepLuUnii eTar, HeobXiAHWIA ANA MPaBUIBHOIO OCBOEHHSA
HepyXomoro mMalHa MiCLIeBOro caMmoBpAfyBaHHA, AKUM € NMPUNHATTA YNOBHOBaXXEHVIM OPraHOM pilleHHA Npo
NPOoAax HePYXOMOro MaiHa i3 po3paxyHKOM “NpuMiLLieHHA 3a 3emnio”. OfHaK K/Tl0YOBIM MOMEHTOM ANA LibOro
JocnigkeHHA € naparpad 2 uiei cTaTTi. 3rigHO 3 LM 3aKOHOM, IO MPOEKTY MNOCTAHOBM, LLO BU3HAYa€ NpaBuna
nNpoAaxy HePyXoMoro MaiHa i3 po3paxyHKoOM “NpuMILLIEHHA 3a 3eMI0”, 4OJAETLCA 3BIT NPO OLiHKY BapTOCTi
HepyxoMOro MarnHa, CKnafeHuii OLiHIoBa4YeM He paHille, HiX 3a TPy MicALi O fHA BHECEHHA LIbOro MPOEKTY
pilleHHA Ha po3rnag pafoto. Ha fymKy aBTopa, i3 AiiCHOr0 3MiCTY CT. 4 po3Ain 2 BUHUKalOTb ABi Npobnemu fo-
cnigkeHHA: 1) BIMB NepioAy Ta METU CKNafiaHHA 3BiTy NPO OLIHKY Ha fledeKTHICTb pilleHHs; 2) lopUANYHOAB-
TOPCbKi HaCNiAKM iHTerpauii 3BiTy Npo OLiHKY A0 3MiCTy MPOEKTY MOCTaHOBM, LLO BU3HAYaAE NMPUHLMNM NPOAAXKY
HepyXoMOro MaliHa 3 po3paxyHKoM “NMpuMiLLleHHsA 3a 3emnito”. [1nA LOCATHeHHA Linei faHoro JocnigKeHHA 6yno
ABTOPOM BMKOPMCTAHO JOrMaTUYHWUIA MeTop.

KniouoBi cnoBa: npumilLeHHsA 3a 3eM1t0, 3aKOH NMPO NPOJaX HEPYXOMOTO MaliHa, 3BiT MPO OLLHKY MallHa

Introduction

On 1 April 2021, the Act of 16 December 2020 on Disposing of Real Estate under
a “Premises in Exchange for Land” Settlement (hereinafter: PFL Act) came into ef-
fect.! This legal act undoubtedly introduced a new model of trading in real estate

1 Consolidated text: Journal of Laws [Dziennik Ustaw] 2023 item 1525.
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owned by communes and districts and real estate that constitutes their resources.

Contrary to rules on trading in real estate stemming from the Act of 21 August

1997 on Real Estate Management (REM),” the new model of disposing of real estate

allows the sale of real estate from communal or district real estate resources with

the inclusion in the price of this real estate of the price of premises and buildings
transferred by the real estate buyer to the commune or district. This innovative ap-
proach to cashless settlements of all or part of the price of sale of self-government
real estate required the creation of an additional procedure which would provide

a basis to shape the future content of the contract of sale for such real estate. Only

in this way is the commune or the district able to model the sale relationship so that

a cash payment is due only on the difference between the price of the real estate ob-

tained through a public tender and the price of premises or buildings that the buyer

(investor) commits to transfer to the commune or the district as part of a “premises

in exchange for land” settlement. Hence, Article 4 (1) identifies the first step neces-

sary to manage local governments’ real estate, which involves adopting a resolution
on disposing of real estate under a “premises in exchange for land” settlement. Pur-
suant to that provision, such a resolution shall be adopted by the following organs:

1) the commune council - for real estate from that commune’s real estate resour-
ces, pursuant to Article 18 (2) (9) (a) of the Commune Self-Government Law of
8 March 1990 (hereinafter CSGL);?

2) the district council - for real estate from that district’s real estate resources, pur-
suant to Article (12) (8) (a) of the District Self-Government Law of 5 June 1998
(hereinafter: DSGL).

However, the key to this publication is Article 4 (2) of the PFL Act, stipulat-
ing that “The draft resolution specifying rules for disposing of real estate under
a ‘premises in exchange for land’ settlement, hereinafter ‘real estate disposal res-
olution, shall include a valuation report that specifies the value of this real estate
drawn up by a property valuator not earlier than three months before the date of
submitting this draft resolution to the council referred to in subsection 1.” The act
drafters believed, and expressed it in the explanatory memorandum,’ that attaching
the real estate valuation - carried out by a property valuator not earlier than three
months before the date of submitting the draft resolution to the commune coun-
cil - is justified for two reasons, which must also be invoked directly:

Consolidated text: Journal of Laws 2023 item 2029 as amended.
Consolidated text: Journal of Laws 2023 item 1688 as amended.
Consolidated text: Journal of Laws 2023 item 573 as amended.
https://www.sejm.gov.pl/Sejm9.nsf/druk.xsp?nr=766 [access: 3.11.2023].
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1) based on, inter alia, the presented valuation, the commune council shall set the

price for 1 square metre of the usable surface for premises or buildings that will
be given by the investor to the commune in the future as part of a “premises in
exchange for land” settlement; this price is reflected in the content of the reso-
lution and is applied in further settlement between the commune and the real
estate buyer;

2) the limitation of validity of this real estate valuation procedure to three months

before the date of bringing the draft before the commune council, laid down in
this procedure with regard to general rules stipulated in provisions on real estate
management, also results from the adopted model of settlement between parties
to the contract of sale of the real estate (this valuation is, as has already been
signalled before, one of the factors that affect the arrangements for the price of
1 square metre of the usable surface of premises and a building subject to the
“premises for land settlement’, in effect under the public tender and in the enti-
re period of cooperation between the commune and the investor; additionally,
it is a basis to set the starting price of the real estate transferred in the public
tender).®

The author of this article believes that the assumptions presented in Article 4 (2)

of the PFL Act have not been subsequently expressed in the normative content of

this provision. It may be added, as will be presented later in this paper, that the cur-

rent content of Article 4 (2) creates two research problems pertaining to:
1) the impact of the validity period and purpose of the valuation report on the act’s

defectiveness;

2) the consequences of integrating the valuation report with the content of the

draft resolution that lays down rules on disposing of real estate under a “premi-
ses in exchange for land” settlement and its copyright subject matter.

1. Significance of the valuation report to the resolution adoption
procedure that takes into consideration rules on disposing of real estate
under a“premises in exchange for land” settlement

One must first turn to the linguistic wording of Article 4 (2) of the PFL Act from the
perspective of § 6, § 8, § 29 and § 154 of the Regulation of the Council of Ministers

6

Ibidem, p. 12.
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of 20 June 2002 on “Legislative Technique” (hereinafter: LT).” Two assumptions

crucial to further discussion result from the provision analysed:
1) the valuation report that specifies the value of real estate drafted by a valuator

shall be attached to the draft resolution on rules of disposing of real estate under
a “premises in exchange for land” settlement;

2) the real estate value specification must be done by a property valuator not earlier

than 3 months before the date on which the said draft resolution is submitted to
a competent decision-making authority.
The first assumption means that one needs to answer the question of what role

will the document prepared by the valuator play in the content of this act (resolu-
tion). Pursuant to LT, legal acts, regardless of their rank (§ 143 or § 141), should
be worded so that they clearly and precisely express the legislator’s intentions to
the addressees of these norms (§ 6). Moreover, the drafters must use correct lin-
guistic expressions in their basic and universally accepted meaning (§ 8 (1)). The
term “attach” means to add a thing to another thing® and cause a thing to become
larger by adding a certain element to it.” It is additionally pointed out here that the
valuation report is a key element especially from the perspective of Article 4 (11)
of the PFL Act, since the total price of premises and buildings allocated for transfer
by the investor to the commune or district as part of a “premises in exchange for

land” settlement cannot be higher than the value of the real estate which the reso-

lution concerns, specified in the valuation report attached to the draft act. Also, one
cannot avoid Article 6 (3) of the PFL Act either, pursuant to which the competent
authority specifies the starting price of the real estate disposed of in the public ten-
der as not lower than the value of this real estate specified in the valuation report
attached to the draft resolution on disposing of the real estate. It needs to be stated
in this context that this valuation report not only supplements the content of the
resolution but also confirms the validity of solutions specified by this resolution. In
this sense, the valuation report will constitute an attachment to the legal act within
the meaning of § 29 of LT with all related implications. This conclusion also con-
firms a completely different approach to the valuation report in the REM, in which
the legislator does not propose a similar method of using the valuation report as
one of the elements of acts issued by executive and law-giving authorities, under
their competence. In light of Article 67 of the REM, the value of the real estate
resulting from the valuation report is the main criterion for setting the real estate’s

Consolidated text: Journal of Laws 2016 item 283.
https://sjp.pwn.pl/sjp/dolaczyc;2453200.html [access: 3.11.2023].
https://wsjp.pl/haslo/podglad/2788/dolaczyc/3915395/do-akt [access: 3.11.2023].
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price, which, as a rule,'’ should not be lower than its value. Moreover, the analysed
construction of “attaching” the valuation report to the normative act of a compe-
tent authority was not applied during a similar procedure in its model, that is the
non-tender sale of real estate at a discount (Article 68 (1) of the REM). A competent
authority may give a discount on the set price not lower than its value (Article 67 (3)
of the REM), based on a governor’s ordinance or a resolution of the council or as-
sembly. Apart from this, such a legal act will specity, in particular, the conditions for
granting discounts and percentage rates. In turn, the absence of a clear reference to
the use of a valuation report during the resolution-making procedure under REM
in no way compromises its rank and significance for maintaining correctness when
disposing of the commune’s real estate.

The second assumption involves the valuation report having to meet a specific
deadline. Pursuant to 4 (2) of the PFL Act, the valuation report should be pre-
pared by a certified expert valuator, not earlier than three months before the date
of submitting the draft of the analysed resolution to the competent decision-mak-
ing authority. Special focus must be given to the fact that this timeframe will not
be very significant at the time of adopting a relevant resolution. Such a solution
must be given credit because it aptly accounts for the circumstances on which the
executive authority has no impact, that is how the commune’s decision-making au-
thority is organised and donated to. In cases for the legality of these resolutions,
especially those pending before a governor, the moment of submitting the draft
resolution will be crucial even though a considerable amount of time may pass
between that moment and the moment of adopting that resolution. Practical prob-
lems that may arise here are associated with rules on the validity of the valuation
report under REM, which, pursuant to Article 1 (2) of the PFL Act will be applied
in unregulated cases. This is why, contrary to the explanatory memorandum to the
PFL Act referred to before, one needs to emphasise that this provision only points
to the obligation of a specific validity of such a report and its being able to be used
in this procedure not to its validity because this question results from provisions
of the REM. Pursuant to Article 156 (3) of the REM, the valuation report may be,
as a rule, used for the purpose for which it was created within 12 months from the
date of its creation. It also needs to be taken into account that to set the price under
Article 67 (1) and (2), the executive authority must also rely on the value of this real
estate, which is confirmed by the valuation report. It is worth pointing out that after

10 Exceptions to this assumption include a discount on the selling price (Article 68 of the REM) and the
starting price for the second tender (not lower than 50% of the value, Article 67 (2) (2) of the REM)
and negotiations with the buyer (not lower than 40% of the value, Article 67 (2) (4) REM).
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those 12 months from the date of making the report, its further use is possible if
a property valuator confirms that document’s validity within the next 12 months of
this confirmation. Naturally, all of this is on the condition that legal determinants
or factors referred to in Article 154 of the REM have not changed. Therefore, it is
vital to adhere to the maximum 24-month period for carrying out the entire proce-
dure counted from the date of drafting the valuation report, to the adoption of the
resolution that lays down rules for disposing of the real estate under a “premises in
exchange for land” settlement, until the date of signing of a contract that transfers
the ownership of the real estate under the “premises in exchange for land” scheme.
One can use, analogically, the robust achievements of administrative courts in rul-
ings on cases where the valuation report constitutes evidence detrimental to the
settlement of the case in both instances." Therefore, just like in administrative or
court proceedings, where both instances must rely on up-to-date valuation reports,
in this case of the disposal discussed here, each manifestation of the intent of the
commune’s body relating to the value of the real estate must be made within the
period of validity of the valuation report.

2.The importance of the purpose and lapse of valuation report validity for
the defectiveness of a “premises in exchange for land” resolution

The lapse of validity of the valuation report gives rise to two potential problems
which may ultimately force the organiser of the tender to restart the entire process.
It is crucial to expose the fact that pursuant to Article 156 (4) of the REM, a valua-
tion report may be updated only by the valuator who has prepared it. It is crucial to

11 See judgement of the Supreme Administrative Court of 1 March 2017, II OSK 1058/11, I OSK
1074/15, LEX no. 2316835; judgement of the Supreme Administrative Court of 2 October 2012,
II OSK 1058/11, LEX no. 1234113, which directly prescribe that the date of validity of the val-
uation report also applies to the executive organ, because it is a competent authority in this case
and its responsibility is not limited solely to reviewing the first instance ruling, but also involves
re-examination of the case. Given the above, the case-related material, that is the valuation report,
must be usable. See also judgement of the Supreme Administrative Court of 12 October 2017,
1 OSK 901/17, LEX no. 244037; judgement of the Supreme Administrative Court of 29 January 2019,
OSK 608/17, LEX no. 2634376; judgement of the Supreme Administrative Court of 11 February 2010,
I OSK 564/09, LEX no. 898206; judgement of the Supreme Administrative Court of 11 February 2010,
I OSK 564/09, LEX no. 898206; judgement of the Supreme Administrative Court of 27 February 2018,
1 OSK 854/16, LEX no. 247888; judgement of the Supreme Administrative Court of 5 November 2020,
IT FSK 1943/18, LEX no. 30962887; judgement of the Supreme Administrative Court of 2 October
2012, I1 OSK 1058/11, LEX no. 1234113.
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establish whether after the validity of the report is confirmed it may still be relied on
for the purpose for which it was drafted. It is a material circumstance because the
additional 12 months is counted not from the date of confirming the validity, but
from the date of lapse of the period of the first 12 months counted from the date it is
made. Therefore, the confirmation will have a retrospective effect from the date of
loss of validity, for the next 12 months. In such a situation, a commune’s executive
authority must judge whether a later confirmation of the validity of the valuation
report after cessation of reasons for it being impossible to be confirmed immedi-
ately after the lapse of the first 12 months will still allow it to finalise the procedure.
Such a situation raises further doubts because a valuation report is to be attached
to the resolution, which is a normative act. Amending the attachment - to confirm
its validity — will require an amendment in the resolution itself by adding a new,
second, attachment next to the existing one or a change in the original attachment.
Pursuant to Article 156 (4) of the REM, the validity of a valuation report shall be
confirmed by placing a relevant clause in this valuation report. Because this resolu-
tion is a foundation of the entire procedure related to disposing of real estate under
the “premises in exchange for land” programme, the executive authority cannot put
the matter in motion because it does not have an adopted and up-to-date version
of this legal act. It must also be pointed out that confirming the valuation report is
not an automatic process. A property valuator must take account of the changes in
the legal determinants or essential changes in factors such as, e.g. purpose in the
local zoning plan, the condition of the real estate and available information about
the prices, incomes and characteristics of similar real estate. The very fact that the
valuator believes that the value of the real estate does not change, cannot be taken as
grounds to conclude that members of a competent decision-making authority will
not request an assessment of the correctness of the drafting of the valuation report
by a professional association of property valuators. The possibility of substantial
verification of a valuation report results from Article 157 of the REM. The party’s
mere dissatisfaction with an expert’s opinion or the party’s subjective belief that
the valuation of the real estate is incorrect is not sufficient to effectively challenge
its reliability unless confirmed by objectively verified proof."* The content of Arti-

12 E. Boniczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz, 2019 [LEX database],
Article 157 [access: 20.10.2023]; see also: judgement of the Provincial Administrative Court in Lodz
of 4 August 2016, II SA/Ld 456/16, LEX no. 2105357; judgement of the Provincial Administrative
Court in Gorzéw Wielkopolski of 12 February 2020, I SA/Go 848/19, LEX no. 2803950; judgement of
the Provincial Administrative Court in Lodz of 9 December 2016, II SA/Ld 457/16, LEX no. 2175974;
judgement of the Provincial Administrative Court in Warszawa of 11 February 2020, SA Wa 1781/19,
LEX no. 3085679.
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cle 157 (1) of the REM does not introduce any personal limitations on requesting
that the professional association of valuators assess the questioned report." There is
no doubt that the ordering party, like those directly concerned, will be able to raise
a challenge on the grounds of an insufficient number of comparable transactions,
defective description of the real estate that is the subject of valuation, calculating
errors or the report lacking in internal cohesion (logic).'* Therefore, even without
holding specific professional qualifications, it is possible to challenge the valuation
report in terms of formal correctness: completeness and usefulness for the purpose
that it is to serve, particularly in terms of criteria set for generally applicable rules."
To confirm these arguments, one may use the generally proven line of judicial deci-
sions which is most pronouncedly expressed in the judgement of the Supreme Ad-
ministrative Court of 17 October 2014: “The authority that runs the proceedings,
and an administrative court in particular, cannot go beyond substantive validity of
the valuator’s opinion because it does not have the special information that an ex-
pert does. However, it should assess the valuation report from the formal angle, that
is examine whether it was prepared and signed by an authorised person, whether it
includes elements required by law, whether it does not include ambiguities, errors,
or shortcomings that should be corrected or supplemented, so that the document
may have evidentiary value*

Questions such as choosing an appropriate approach, method and technique for
evaluating real estate, choice of real estate for comparison or setting adequate cor-
rection coeflicients require specialist knowledge. This is why substantive verifica-
tion of the content of the valuation report may only be performed by a professional
association of property valuators."”

13 E. Bonczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz aktualizowany, 2023
[LEX database], Article 157 [access: 20.10.2023]; see also: judgement of the Supreme Administrative
Court of 28 April 2020, I OSK 557/19, LEX no. 2978263; judgement of the Supreme Administrative
Court of 19 May 2021, I OSK 3148/18, LEX no. 3206234.

14 Judgement of the Provincial Administrative Court in Krakéw of 9 March 2021, IT SA/Kr 1367/20,
LEX no. 3190636.

15 E. Bonczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz aktualizowany, 2023
[LEX database], Article 157 [access: 29.10.2023]; judgement of the Supreme Administrative Court of
15 May 2018, I FSK 2970/17, LEX no. 2504605; judgement of the Provincial Administrative Court in
Bydgoszcz of 25 February 2020, II SA/Bd 75/20, LEX no. 3065473; judgement of the Supreme Admin-
istrative Court of 17 October 2014, I OSK 446/13, LEX no. 1598202.

16 Judgement of the Supreme Administrative Court of 17 October 2014, 1 OSK 446/13, LEX no. 1598202.

17" Judgement of the Provincial Administrative Court in Krakéow of 10 February 2021, II SA/Kr
1319/20, LEX no. 3148517; judgement of the Supreme Administrative Court of 11 December 2020,
I OSK 3142/18, LEX no. 3109555; judgement of the Supreme Administrative Court of 10 July 2020,
I OSK 2659/19, LEX no. 3058554; judgement of the Provincial Administrative Court in Poznan of
19 February 2021, II SA/Po 378/20, LEX no. 3156540.
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The presented valuation is a basis for competent decision-making authorities to
set an appropriate price for 1 square metre of usable space for premises or buildings
transferred to the commune by the investor as part of a “premises in exchange for
land” settlement. The total price of premises or buildings allocated to be transferred
by the investor to the commune as part of a “premises in exchange for land” settle-
ment, set based on the content of this resolution, cannot be higher than the value of
the transferred real estate. Moreover, the price of 1 square metre of usable space of
premises or building allocated for transfer to the commune as part of a “premises
in exchange for land” settlement cannot be higher than the value of the mean con-
version factor of replacement cost for 1 square metre of usable space of residential
buildings within the meaning of Article 2 (14) of the Act of 20 July 2018 on State
Assistance in Bearing Housing Expenses in the First Years of Renting a Flat.'®

Limitations to the values of rates proposed by the commune or district that have
their grounding in statutes (Article 4 (8) and (11)) and in the content of the val-
uation report itself, will allow the commune council to design a maximum com-
pensation algorithm for the due amount to be paid by the investor, expressed by
the product of maximum usable space of premises and buildings transferred to the
commune and the price for 1 square metre of usable surface area of these premises
and buildings (these values are prescribed in the resolution on disposing of real
estate). However, it is still worth remembering that in this procedure, one more
rate will be applied, over which the commune council will have no influence - the
price of the real estate established by the executive authority, which will by default
be equal to or greater than the value of the real estate. Because the content of the
resolution refers to the value of the real estate and the tendering procedure, and the
final settlement with the investor refers to the price of the real estate, the commune
council’s calculations, especially in terms of proportion of the cash performance to
the non-pecuniary performance, must be treated as a preliminary or even projected
calculation.

Given the importance of the valuation report to this procedure of disposing of
real estate under a “premises in exchange for land” settlement and the probability
of the said problems associated with using this report, one must agree with the
statement included in the explanatory memorandum that this valuation report will
not only constitute a basis for amounts quoted in the resolution analysed but it will
also serve as a basis to determine the starting price for tender purposes. For this
reason, it is proposed that the objective of the valuation report be defined as broadly
as possible by the ordering party, e.g. specification of the value of the real estate for

18 Consolidated text: Journal of Laws 2023 item 1463 as amended.
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the purpose of disposing of it under a “premises in exchange for land” settlement.
Such a framework will enable both the executive authority and the decision-making
authority of the commune to use the valuation report.

The conclusion of the sale agreement in the event of a defect in the resolution
due to an erroneously specified purpose in the valuation report or as a result of the
outdating of the valuation report results in the application of Article 58 of the Civil
Code, as the act performed will be contrary to the law, both in formal terms (breach
of the procedure for the establishment of a legal relationship) and in material terms
due to a defect in one of the most important components of the content of that
legal relationship, i.e. the sale price of the real estate. It should be assumed that the
provisions analysed here are ius cogens in nature and, therefore, a violation of the
principles of sale of local government property regulated in the PFL Act will attract
the sanction of absolute nullity indicated in Article 58 § 1 of the Civil Code."

3. Valuation report and copyright of property valuators

As mentioned, a resolution on disposing of the real estate under a “premises in
exchange for land” settlement is a normative act with a valuation report attached.
However, given that the valuation report may be a work within the meaning of
Article 1 of the Copyright Act® the moment it is integrated with the content of this
resolution, a problem arises about the protection of the copyright of the author of
this valuation report at the level not yet recognised in public real estate trading.
Valuation reports had been one of the key events for managing real estate belonging
to local government units (LGUs) or the State Treasury, which co-modelled how
the price of the real estate was set. This price, as a rule, could never be set by com-
petent authorities below the real estate’s value resulting from this very valuation
report. Also, the time-constrained nature of this document had to be accounted
for, i.e. the time in which the entire procedure is supposed to close under the pain
of having to obtain a new valuation report. Sometimes authorities that manage the

19 Judgment of the Court of Appeal in Poznan of 26 March 2009, I ACa 66/09, LEX no. 1641247; judg-
ment of the Supreme Court of 13 September 2001, IV CKN 381/00, OSNC 2002, no. 6, item 75;
order of the Provincial Administrative Court in Rzeszéw of 30 September 2016, IT SA/Rz 225/16,
LEX no. 2163910; judgment of the District Court in Gdansk of 9 February 2016, I C 1751/15,
LEX no. 1999410; order of the Supreme Court of 17 February 2004, V CK 86/04, LEX no. 1126892.

20 Act of 4 February 1994 on copyright and related rights, consolidated text: Journal of Laws 2024 item
1254.

STUDIA PRAWNICZE KUL 4(100) 2024

87



Szymon Stotwirski

88

real estate belonging to LGUs or the State Treasury invoke the copyright protection
of the person who drafted the valuation report to refuse access to the case file or
deny requests for its copies. This problem was part of a broader issue of the use
of works for implementing public tasks (such as urban, architectural, or planning
documents). The Supreme Administrative Court has pointed out on many occa-
sions that “public information includes documents not only directly written and
created by a public authority, but also documents that the authority uses to imple-
ment responsibilities legally vested in that authority, even if another entity holds
the copyright”*' This is why in this light it is necessary to distinguish between the
problem of qualification of the valuation report as a work in the understanding of
the Copyright Act and the obligation to make it available to other entities without
violating the interest of the author.”> What needs only to be signalled here is that in
2007 subsection 1a* was added to Article 156 of the REM, under which a person
may request that the copies of a valuation report made by them be certified or that
certified copies of the valuation report be given to them, as long as it is justified
by that person’s valid interest. Currently, there are doubts in the established line of
judicial decisions as to how to make the valuation report available to the interested
person, because two opposing views emerge regarding the legal basis for authoris-
ing access to valuation reports.* There have been rulings that declared that it is the
Freedom of Information Act® that solely applies in this matter, but there are also

21 Judgement of the Supreme Administrative Court of 15 July 2011, I OSK 667/11 [Legalis database];
see also: judgement of the Supreme Administrative Court of 7 December 2010, I OSK 1774/10 [Le-
galis database] and judgement of the Provincial Administrative Court in Szczecin of 8 January 2015,
I SAB/Sz 145/14 [Legalis database].

22 See a commentary by E. Bonczak-Kucharczyk, Ustawa o gospodarce nieruchomosciami. Komentarz
aktualizowany, 2023 [LEX database], Article 156, which concludes that “[...] the valuation report is
not always equalled with a work within the meaning of the above-mentioned Act on Copyright and
Related Rights, and besides, even if it does have features of a work, its character of a document does
not allow for it to be treated solely as a work, without taking into consideration its function as evi-
dence. This would be contrary to Article 156 (1a) REM since it would prevent public administration
from performing its obligations imposed on them by this provision.”

23 Article 156 (1a) was amended by Article 1 (54) of the Act of 24 August 2007 on amending the real
estate management act and on amending certain other acts (Journal of Laws 2007 no. 173, item 1218)
amending REM as of 22 October 2007, which was amended by Article 1 (26) (a) of the Act of 20 July
2017 on amending the real estate management act and certain other acts (Journal of Laws 2017 item
1509) effective as of 1 September 2017.

24 See C. Chabel, Operat szacunkowy jako przedmiot udostepnienia w trybie ustawy o dostepie do infor-
macji publicznej, 2015 [LEX database].

25 Judgement of the Provincial Administrative Court in Krakéw of 6 September 2021, IT SAB/Kr 134/21,
LEX no. 3227856.
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those which claim that Article 156 (1a) of the REM lays down different rules and
procedures for making information available.?

The situation looks entirely different in the issue analysed here because this
report will form an integral part of the normative act which will be announced
publicly, and thus the conflict over whether Article 156 (1a) of the REM is lex spe-
cialis towards provisions of the Freedom of Information Act loses its materiality.
However, protecting the interests of this report’s author remains an open question.
One must point to Article 4 of the Copyright Act which excludes certain creative
results of human activity from copyright protection. It is worth pointing out that
this problem of the valuation report well illustrates one of the concepts expressed by
copyright scholars and commentators who argue that the terms “are not subject to
copyright” and “are not a work” are not the same.”” Therefore, after meeting certain
requirements, some creations under Article 4 of the Copyright Act, may be quali-
fied as works within the meaning of copyright law;*® however, “they will not enjoy
protection afforded to works™ or “cannot become a subject of somebody’s exclud-
ed rights In this sense, if a valuation report meets features of individual character
and originality, it will be protected under copyright starting from the initiation of
the process of adopting the resolution discussed here. After passing this act, in light
of Article 4 of the Copyright Act, it loses this attribute and, thus, a valuator, as an
author, is no longer entitled to pursue their personal and economic rights. Howev-
er, it is worth looking from a perspective in which such exclusion is applied only
if the creation analysed is to be used for the purpose and in the function defined
in Article 4 of the Copyright Act.* Therefore, in the case of valuation reports, the
focus will be on the methods of estimating the value of the real estate that this act
concerns. Whoever wishes to use the content of such a valuation report to make

26 Judgement of the Provincial Administrative Court in Szczecin of 29 September 2020, IT SAB/Sz 89/20,
LEX no. 3100139.

27 See more in G. Pacek, in: Ustawa o prawie autorskim i prawach pokrewnych. Komentarz, ed. A. Micha-
lak, Warszawa 2019, Commentary on Article 4 line 4.

28 See the opposing view presented by A. Nowicka, in: Komentarz do ustawy o prawie autorskim i prawach
pokrewnych. Ustawy autorskie. Komentarze, vol. 1, ed. R. Markiewicz, Warszawa 2021 [LEX database],
Article 4 line 5, who claims that such creations “are not works, and thus are not subject to copyright
protection, even if they are an expression of creative activity of an individual and have been somehow
agreed. As non-works, they are beyond the scope of the statute and their authors are not entitled to
personal copyrights or to author’s economic rights.”

29 Ibidem.

30 J. Barta, R. Markiewicz, A. Matlak, in: System Prawa Prywatnego, vol. 13. Prawo autorskie, ed. J. Barta,
Warszawa 2017, p. 76.

31 See J. Bleszynski, Ochrona opiséw patentowych i ochronnych na gruncie prawa autorskiego, Kwartalnik
UPRP 2013, no. 5, p. 63.
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a valuation of neighbouring real estate in terms of selecting an appropriate ap-
proach, method and technique for preparing a valuation of real estate and correction
coeflicients must now respect at least personal copyright.*> However, this posi-
tion is different from the one prevailing among copyright scholars, which assumes
that this is an overall and definite exclusion.*® As a result, intellectual creations
identified in Article 4 of the Copyright Act are not entitled to copyright protection
regardless of whether these materials are used in whole or in part and irrespective
of the context of this use.**

What also needs to be pointed out is that the copyright protection of a valuation
report used to pass a “premises in exchange for land” resolution may be excluded
based on the second point of Article 4 of the Copyright Act as a project or as official
materials. It will be treated as official material when this act is considered an act of
internal law. On the other hand, remaining in the realm of assessment of the reso-
lution is due to the position of copyright scholars who claim that the normative act
identified in Article 4 (1) of the Copyright Act is understood materially, pursuant
to the Constitutional Court’s interpretation of this term,* and thus is involved here
is a legal act that includes abstract and general norms.*

Conclusions

The linguistic wording of Article 4 (2) of the Act on Disposing of Real Estate under
a “Premises in Exchange for Land” Settlement (PFL) from the perspective of § 6,
§ 8, § 29 and § 154 of the Regulation on “Legislative Technique” (LT) and other

32 See the opposing view presented by A. Nowicka, in: Komentarz do ustawy o prawie autorskim..., Ar-
ticle 4 line 5.

33 R.M. Sarbinski, in: Prawo autorskie i prawa pokrewne. Komentarz, eds. W. Machala, R.M. Sar-
binski, Warszawa 2019 [LEX database], Article 4, line 7; G. Pacek, in: Ustawa o prawie autorskim...,
ed. A. Michalak, Commentary on Article 4 line 5.

34 See A. Szyszka, Uwagi o operacie szacunkowym w swietle ustawy o prawie autorskim i prawach
pokrewnych, Przeglad Prawa Publicznego 2015, no. 11, p. 14; judgement of the Supreme Court of
13 January 2006, III CSK 40/05, LEX no. 176385; judgement of the Supreme Court of 31 March 2005,
I ACa 83/05, LEX no. 535043.

35 Judgement of the Constitutional Tribunal of 3 December 2009, Kp 8/15, OTK-A 2016, no. 11, item 1.

36 . Barta, R. Markiewicz, A. Matlak, in: System Prawa Prywatnego, vol. 13, p. 76; A. Niewegtowski,
Prawo autorskie. Komentarz, Warszawa 2021, Article 4, Nb. 3; A. Nowicka, in: Komentarz do ustawy
o prawie autorskim..., Article 4, Nb. 15. A different view in: Ustawa o prawie autorskim i prawach
pokrewnych. Komentarz, ed. E. Ferenc-Szydetko, 4th ed., Warszawa 2021, Nb. 2, who directly allows
acts of internal law to be in this category.
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provisions, in particular Article 4 (11) and Article 6 (3) of the PFL Act, leads to
a conclusion that the valuation report is a key element of the real estate disposal
procedure in the light of the PFL Act, which means that it is a document which
does not only supplement the content of the resolution but also confirms the cor-
rectness of solutions specified by that resolution. This conclusion highlights doubts
associated with the principles of validity of valuation reports resulting from the Act
on Real Estate Management (REM). It needs to be highlighted that Article 4 (2) of
the PFL Act only identifies the obligation of a specific validity of such a valuation
report and its usability in this procedure. The validity of the opinion of a valuator
results, however, from REM provisions. Pursuant to Article 156 (3) of the REM,
a valuation report may be, as a rule, used for the purpose for which it was creat-
ed within 12 months from the date of its creation. If one were to assume that the
valuation report should be treated as a component of the real estate disposal res-
olution, there would be a question about the rules for updating this report. This
would require an amendment in the main body of the resolution by adding a new,
second, attachment next to the existing one or a change in the original attachment.
Because this resolution is a foundation of the entire procedure related to disposing
of real estate under the “premises in exchange for land” programme, the executive
authority cannot put the matter in motion because it does not have an adopted and
up-to-date version of this legal act.

Because this valuation report will be an integral part of a normative act, which
will be publicly announced, it raises the issues of protection of the interest of the
author of this valuation report. One must point to Article 4 of the Copyright Act
which excludes certain creative results of human activity from copyright protec-
tion. If a valuation report meets features of individual character and originality,
it will be the subject of copyright protection from the initiation of the process of
adopting the discussed resolution. After passing this act, in the light of Article 4
of the Copyright Act, it loses this attribute and, thus, a valuator, as an author, will
no longer be entitled to pursue their personal and economic rights. However, it is
worth looking at from the perspective that such exclusion is applied only if the crea-
tion analysed will be used for the purpose and in the function defined in Article 4 of
the Copyright Act. Ultimately, the resolution, with the valuation report as an annex
forming its integral part, constitutes the basis for the entire procedure set out in the
PFL Act. The defectiveness of this resolution consisting in an erroneously specified
purpose in the valuation report or resulting from the announcement of a tender or
the conclusion of a sale agreement after its validity has expired means a violation of
the principles of real estate trading, which are regulated by mandatory provisions.
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As a result, the legal act (the sale agreement) will be absolutely invalid as having
been drawn up contrary to the law.

Translated by Agnieszka Kotula-Empringham
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among other aspects, due to some EU and OECD projects, this situation most probably will have to change, at
least to some extent. It is in this regard that the possible prospects and main problems of implementation of
the book-tax conformity concept in the Polish system are analysed in this article.
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Streszczenie: Koncepcja zgodnosci ksiegowo-podatkowej (book-tax conformity) oznacza, ze rachunkowos¢ fi-
nansowa jest autorytatywna dla celéw podatkowych. Koncepcja ta jest stosowana w niektérych krajach, a win-
nych (w tym w Polsce) - nie. Obecnie, m.in. w zwigzku z niektérymi projektami unijnymi i OECD, sytuacja ta
najprawdopodobniej, przynajmniej w pewnym stopniu, bedzie musiata uleczmianie. W zwigzku ztym wartykule
przeanalizowano mozliwe perspektywy i gtéwne problemy implementacji koncepcji zgodnosci ksiegowo-
-podatkowej w polskim systemie.

Stowa kluczowe: zgodnos¢ ksiegowo-podatkowa, podatki dochodowe, rachunkowosc finansowa, przedsiebiorcy

Pesiome: KoHLenuusa COOTBETCTBYA MeXAY GYXraTepckoil U HanoroBow 0TYETHOCTbIO (book-tax conformity) 03-
HauaeT, uTo GUHAHCOBbIV BYXranTepPCKMii yUYeT ABNAETCA aBTOPUTETHLIM /A HANIOrOBbIX Liefeil. OTa KoHLenums
NPUMEHAETCA B OOHMX CTPaHax, a B Apyruix (B Tom uncne B [osnblue) — HeT. B HacTosALee BpeMs, B YaCTHOCTY, Gria-
ropapa HekoTtopbiM NpoekTam EC n O3CP, 3Ta cuTyaums, ckopee BCero, A0MKHa N3MEHNTLCA, NO KpanHen mepe,
B HEKOTOpOW cTeneHu. Mo3ToMy B CTaTbe aHaNU3UPYIOTCS BO3MOXHbIE NMepCrneKTUBbl U OCHOBHbIE MPO6eMbl
BHeJpeHUsA KOHLeNUMY COOTBETCTBUA MeXY OyXranTepckon 1 HanoroBo OTYETHOCTBIO B MOJSIbCKOW CUCTEME.
KnioueBble cnoBa: KOHLENLYWA COOTBETCTBUA MEXAY OyXranTepckoll U HanoroBOW OTYETHOCTbIO, HaNorM Ha
Npu6bINb, PMHAHCOBbIV ByXranTepcKuil yyeT, NpeanprHIMaTen
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Pestome: KoHuenuis 6yxrantepcbKo-nofaTkoBoi BifnoBigHOCTi (book-tax conformity) o3Hauag, Wwo diHaHCco-
BUIA 06NIK € AOCTOBIPHMM ANA Linen onofaTKyBaHHA. Y AeAKMX KpaiHax LA KOHLEMNLiA 3aCTOCOBYETbCA, afe He
B iHLWMX (y ToMy uncni B [onblui) — 30BCiM He BUKOPUCTOBYETbCA. CbOrOAHI 3Aa€ThCA, LLO, 30KPeMa, 3aBAAKM fe-
AknM npoektam €C Ta OECP, ua cuTyauia npuHanmHi 4o NeBHOI Mipy MycUTb 3MiHUTUCA. TOMy B CTaTTi NpoaHari-
30BaHO MOX/MBI MEPCNeKTNBM Ta OCHOBHI MPOo6nemMmn BNPOBafKeHHA KOHLenLii byxrantepcbKo-noaaTkoBoi
BiANOBIAHOCTI B MONbCbKIM CMCTEMI.

KniouoBi cnoBa: 6yxrantepcbKo-nofaTkoBa BifnoBiAHICTb, MOAATKIN Ha MPUOYTOK, GiHAHCOBWIA 06NIK, NigNPUeEML

Introduction

According to the book-tax conformity (BTC) concept, financial accounts are author-
itative for tax purposes, i.e. taxpayers who are obliged to prepare financial statements
and to calculate financial result have to use them (at least to some extent) for the
purposes of calculation of income taxes as well. The origins of this concept date back
to the end of the 19th century, with its beginning in 1891 in Prussia.' Currently, this
concept is used in some countries (e.g. Spain), while in others (including Poland) - it
is not. Moreover, the relationships between financial accounting and tax law have
evolved in some countries, in particular in the case of Poland, where there was a sig-
nificant change from the system of close relationships, transitioning to that of rela-
tionships based only on the use of accounting books for tax purposes as recording
tools and independent calculation of the tax result from the financial result.

In the period before Poland’s political transformation and introduction of the
market economy, the model of calculating the tax result based on the financial result
was in force and the principles of financial result determination were subordinated
to tax purposes. Along with the system transformation, there was a departure from
this model of relations. Coordinating the accounting system and tax law proved more
difficult in practice than it first seemed. Among the causes of these difficulties, the
literature points out the traditions of Roman law deeply rooted in Poland and the
inspirations drawn from German commercial law. They have been difficult to recon-
cile with the approach based on the assumptions of common law and international
standards, which have been the main trends in the development of modern financial
accounting.?

1 F Fraberger, M. Petrit, C. Wytrzens, MafSgeblichkeitsprinzip, in: Handbuch der osterreichischen Steuer-
lehre Band II. Steuerliche Gewinnermittlung und Steuerbilanzpolitik, eds. R. Bertl, K. Hirschler, Wien
2016, p. 91.

2 A. Helin, Ustawa o rachunkowosci 2009, Warszawa 2009, p. LXXI.
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When the Accounting Act® was prepared, two approaches were possible: the
development of a relatively short legal act of a framework nature, requiring numer-
ous implementing regulations; or the transfer of all relevant provisions to the AAct,
i.e. the development of a comprehensive legal act of the character of a code. The lat-
ter solution was adopted, thus following the trend present in countries significantly
influenced by Roman law. In Poland, moreover, a manifestation of this approach is
the low importance of standards developed by professional circles.*

Subsequently, in relation to the processes of harmonisation of balance sheet law
in the European Union (and also some implementation® of International Account-
ing Standards - IAS, currently International Financial Reporting Standards - IFRS),
appropriate adaptations of the balance sheet law regulations have been made, al-
though it did not inspire changes in the system established in the 1990s of the mod-
el of relations between financial accounting and tax result — based on the assump-
tion of independent determination of financial result and calculation of tax result.

The rules of tax result calculation are set out by tax law and, as a consequence,
the profit or loss determined in accordance with the provisions of the balance sheet
law often differs from the result determined for tax purposes. The balance sheet law
should be understood as a set of rules resulting primarily from the AAct and its
regulations. In addition, certain specific accounting regulations may be included
in other legal acts (e.g. certain regulations concerning the accounting of entities
operating under the provisions of the Banking Law® are specified in relevant regula-
tions of the Minister of Finance). Moreover, the AAct refers directly’ to accounting
standards, which may result in the extension of the rules of financial accounting
with international standards (IAS and IFRS) or national standards (issued by the
Accounting Standards Committee in Poland).

3 Accounting Act of 29 September 1994, Journal of Laws [Dziennik Ustaw] 2023 item 120 as amended
(hereinafter: AAct).

4 A.Helin, Ustawa..., pp. LIIT and LIIVIIL

5 According to Regulation (EC) No 1606/2002 of the European Parliament and of the Council of 19 July
2002 on the application of international accounting standards, O] L 243, 11.09.2002, pp. 1-4.

6 Actof 29 August 1997 - Banking Law, Journal of Laws 2023 item 2488 (hereinafter: Banking Law).

7 See Article 2 (3) of the AAct and Article 10 (3) of the AAct. For more see M. Supera-Markowska, Ra-
chunkowos¢ - aspekty prawne i podatkowe, Warszawa 2022, pp. 75-80.

STUDIA PRAWNICZE KUL 4(100) 2024

95



Maria Supera-Markowska

96

1.Tax and financial results in the Polish system

In Poland, in the regulations of both tax and balance sheet law, although operat-
ing a slightly different nomenclature (income in tax law, and profit or surplus of
revenues over costs in the balance sheet law and loss in tax law or loss or excess
of costs over revenues in balance sheet law), the fundamental concept is the result
from activity (economic or other, e.g. public benefit®) understood as the difference
between revenues and costs (deductible costs in tax law) for the essentially identical
tax and financial reporting period (tax year and financial year). Therefore, for all
these conceptual categories, the common name “result” can be used.

The category of tax result (income or loss) is a category of tax law, regulated in
the provisions of the following income tax acts: the Act of 26 July 1991 on Personal
Income Tax’ and the Act of 15 February 1992 on corporate income tax.'’ The third
income tax act, however non-operating in its regulation with income category as it
provides for revenue taxation (or taxation based on the characteristics of income/
revenue), is the Act of 20 November 1998 on Lump Sum Income Tax on Certain
Revenues Earned by Natural Persons." The category of financial result (gain or loss
and - in some cases - surplus of revenues over costs or excess of costs over revenues)
is a category of balance sheet law, which is regulated by the provisions of the AAct.

Both based on tax law and balance sheet law, the result of the activity is calcu-
lated for a certain period, which is primarily the tax year and the financial year.
Pursuant to Article 3 (1) (9) of the AAct, the financial year is a calendar year or
other period of 12 consecutive full calendar months, also used for tax purposes.
The financial year or changes thereto shall be specified in the statutes or agreement
under which the entity is established. If an entity commenced operations in the sec-
ond half of the adopted financial year, the accounting books and financial statement
for that period may be combined with the accounts and financial statement for the
following year. In the case of a change in the financial year, the first financial year
after the change should be longer than 12 consecutive months.

8 The considerations in this article, in accordance with the adopted assumptions, will be focused on the
issues of business taxation (taxation of entrepreneurs).

9 Actof 26 July 1991 on Personal Income Tax, Journal of Laws 2024 item 226 as amended (hereinafter:
PITAct).

10 Corporate Income Tax Act of 15 February 1992, Journal of Laws 2023 item 2805 as amended (herein-
after: CITAct).

11 Act of 20 November 1998 on Lump Sum Income Tax on Certain Revenues Earned by Natural Persons,
Journal of Laws 2022 item 2540 as amended (hereinafter: LSITAct).
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In the case of PIT taxpayers, the tax year is the calendar year."? In the case of CIT
taxpayers, under Article 8 (1) of the CITAct, the tax year — with certain reserva-
tions — is the calendar year, unless the taxpayer decides otherwise in the statutes
or articles of association or in another document adequately regulating the con-
stitutional principles of other taxpayers (in such a case, the tax year is the period
of the 12 consecutive calendar months). In the case of taking up business activity
for the first time, the first tax year starts from the date of commencement of activ-
ity and ends at the end of the calendar year or on the last day of the selected tax
year, but lasts no longer than 12 consecutive calendar months (Article 8 (2) of the
CITAct). In case of taking up business activity for the first time in the second half
of the calendar year and choosing the tax year coincides with the calendar year,
the first tax year may run from the date of commencement of activity until the end
of the calendar year following the year in which the activity began (Article 8 (2a)
of the CITAct). In addition, in accordance with Article 8 (6) of the CITAct, when
separate provisions result in an obligation of closing the accounting books (drawing
up the balance sheet) before the end of the tax year adopted by the taxpayer, the pe-
riod from the first day of the month following the end of the previous tax year until
the date of closure of the financial accounts is considered the tax year. In this case,
the next tax year is considered the period from the date of opening the accounting
books to the end of the tax year adopted by the taxpayer.

Due to the common essence of the concepts of tax result and financial result —
understood as the difference between revenues and costs (deductible costs in tax
law) for a certain period (financial and tax year) - a fundamental question arises,
namely whether (and, if so, how) the relationship between the rules of determining
the financial result and tax result can be established. As it was already mentioned, in
Poland, these relations have evolved significantly from the system of close relation-
ships, transitioning to the variant of relationships based only on the use of account-
ing books for tax purposes as recording devices and independent determination of
the tax result from the financial result.

It should be also noted that in addition to accounting books, there are also other
books or records (in particular, the tax book of revenues and expenditures'), the
keeping of which - under certain conditions — exempts from the obligation to keep
accounting books. All these books and records fall within the scope of the notion

12 What follows from Article 11 of Act of 29 August 1997 Tax Ordinance, Journal of Laws 2023 item
2383 as amended (hereinafter: TOAct), according to which the tax year is the calendar year, unless the
tax act provides otherwise (and the PITAct does not provide otherwise).

13 Regulation of the Minister of Finance of 23 December 2019 on Keeping a Tax Book of Revenues and
Expenditures, Journal of Laws 2019 item 2544.
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of “tax books,” as defined in Article 3 (4) of the TOAct, which covers: accounting
books, books of revenues and expenditures and other records and registers that
taxpayers (tax remitters or tax collectors) are obliged to keep for tax purposes, on
the basis of separate regulations. These tax books, other than the accounting books,
serve only to determine the tax result on the basis of tax regulations and - in the
case of the subjects conducting them - the category of financial result (and more
broadly financial accounting) does not apply to them. It means that not all income
tax taxpayers are obliged to keep accounting books and calculate the financial result
of their activities. However, even in the case of entities, for which the accounting
books are tax books, accounting books are merely technical instruments for record-
ing events, and taxpayers apply tax regulations — not the provisions of the balance
sheet law'* - to determine the tax result. Therefore, the relationship resulting from
the aforementioned provisions is only technical-formal, which has been confirmed
by many administrative court sentences."

2. Income of entrepreneurs in the Polish system of income taxation - state
of play

Both income tax acts indicate that the object of taxation is, in principle,'® income -
each formulating its own definitions. Under Article 7 of the CITAct'” and Article 9
of the PITAct," “income” is defined as the surplus of the sum of revenues over the
costs of obtaining them (deductibles costs) achieved in the tax year. Deciding which
of the two income tax acts (PITAct or CITAct) taxpayers are to apply depends on

14 With a few exceptions.

15 Among others see the following sentences of administrative courts: Supreme Administrative Court
in Lublin of 24 January 1995, SA/Lu 666/94; Supreme Administrative Court in Lublin of 9 May 1995,
SA/Lu 1456/94; Supreme Administrative Court in Poznan of 8 June 1995, SA/Po 3730/94; Supreme
Administrative Court in Katowice of 2 April 1996, SA/Ka 1405/95; Voivodeship Administrative Court
in Warsaw of 12 May 2004, III SA 11/03; Voivodeship Administrative Court in Warsaw of 26 March
2007, III SA/Wa 2431/06; Voivodeship Administrative Court in Warsaw of 8 December 2009,
III SA/Wa 1298/09; Voivodeship Administrative Court in Bydgoszcz of 21 September 2010,
I SA/Bd 625/10; Voivodeship Administrative Court in £6dz of 16 November 2010, I SA/Ld 915/10;
and Voivodeship Administrative Court in Gliwice of 8 March 2011, I SA/GI 1137/10.

16 However, they also provide for certain income tax derogations in favour of revenues taxation, e.g. in
the case of non-residents.

17 See Article 7 (2) of the CITAct.

18 See Article 9 (2) of the PITAct.
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their legal form" and not on the professional character of their activity. Taxation on
the basis of acts appropriate to the legal form of the taxpayer concerns both entities
(with a given legal form) conducting business activity and those obtaining income
(revenues) from other sources. However, only natural persons (or enterprises in in-
heritance) are subject to lump sum income taxation on registered revenues or a tax
card specified in the LSITAct.

Pursuant to Article 6 of the LSITAct, the revenues of natural persons or enter-
prises in inheritance from non-agricultural business activity (including when this
activity is carried out in the form of a civil law partnership of natural persons, a civil
law partnership of natural persons and an enterprise in inheritance or a general
partnership of natural persons) are subject to taxation (optionally, at the taxpayer’s
choice) in the form of a lump sum income taxation on registered revenues if, in the
year preceding the tax year, taxpayers obtained revenues from this activity conduct-
ed exclusively independently in an amount not exceeding EUR 2 million (in the
case of activities conducted as a partnership, the sum of revenues of the partner-
ship’s shareholders from this activity did not exceed EUR 2 million) or commenced
their activities in the tax year — regardless of the amount of the revenues — under
the condition of not benefiting from taxation in the form of a tax card. As for the
taxation in the form of a tax card, it may be paid only by taxpayers who continue to
apply taxation in this form after 31 December 2021 and did not give it up or lose the
right to tax in this form after that date.

In the case of both these forms of taxation, tax is levied without determining
income - based on revenues or only the characteristics of income (revenue). It
means that some PIT taxpayers, including those conducting business activity — be-
ing subject to taxation on revenues (lump-sum taxation on registered revenues) —
are not required to determine their result at all, neither under tax regulations nor
for financial reporting purposes (they do not have to keep accounting books at all,
but only need to register their revenues), and some may continue to benefit from

19 In the case of natural persons and enterprises in inheritance, they should apply the provisions of the
PITAct (Articles 1-1a of the PITAct) and the CITAct regulations apply to tax capital groups; legal
persons; and organisational units without legal personality, with the exception of enterprises in in-
heritance and companies or partnerships without legal personality, unless they are: capital companies
in the organisation; limited partnerships or limited joint-stock partnerships having their registered
office or place of management in the territory of the Republic of Poland; certain general partnerships
having their registered office or place of management in the territory of the Republic of Poland; or
partnerships having their registered office or place of management in another country if, under the
tax law of that other country, they are treated as legal persons and are taxed in that country on their
worldwide income; and family foundations in organisation (Articles 1-1a of the CITAct).

STUDIA PRAWNICZE KUL 4(100) 2024

99



Maria Supera-Markowska

100

taxation based on the characteristics of income/revenue (in the form of a tax card),
for which they do not even have to register their revenues.

In turn, some CIT taxpayers may choose to be taxed in the form of a lump sum
on company income (the so-called Estonian CIT,* which was introduced fairly re-
cently, that is 2021, as an exceptional form of taxation accessible only for some CIT
taxpayers), in which case the basis for determining their tax result is the financial
result (their net financial profit adjusted for tax purposes according to CITAct pro-
visions).?!

Finally, in the case of shipping entrepreneurs, they may be subject to a special
tax in the form of tonnage tax,” the amount of which depends on the tonnage of
the taxpayer’s vessels, and that excludes taxation of their revenues (income) on the
basis of the CITAct* and PITAct* (similarly for revenues taxed on the principles
resulting from the Act on the Activation of the Shipbuilding Industry and Comple-
mentary Industries,” in which case the amount of taxation depends on the revenue
due from the sale or conversion of a ship).

Still, as a principle — despite some exceptions — in the current Polish system,
the income tax result of entrepreneurs is determined (if the taxpayer is obliged to
determine it at all) independently of the calculation of the financial result. In this
context, some problems must be analysed in relation to the concept of the common
consolidated corporate tax base (CCCTB),* proposals for its directives,”” the Busi-
ness in Europe: Framework for Income Taxation (BEFIT) project®® and OECD’s Base

20 See Articles 28c-28t of the CITAct.

21 See Article 28m of the CITAct.

22 See Act of 24 August 2006 on Tonnage Tax, Journal of Laws 2021 item 985.

23 See Article 2 of the CITAct.

24 See Article 2 of the PITAct.

25 See Act of 6 July 2016 on the Activation of the Shipbuilding Industry and Complementary Industries,
Journal of Laws 2021 item 1704.

26 See M. Supera-Markowska, Wspdlna skonsolidowana podstawa opodatkowania jako koncepcja harmo-
nizacji opodatkowania korporacyjnego w UE, Warszawa 2010, and the literature referred to therein.

27 European Commission, Proposal for a Council Directive on a Common Consolidated Corporate Tax
Base (CCCTB), COM/2011/121 final; European Commission, Proposal for a Council Directive on
a Common Consolidated Corporate Tax Base (CCCTB), COM/2016/683 final and European Com-
mission, Proposal for a Council Directive on a Common Corporate Tax Base (CCTB), COM/2016/685
final. In reference to the CCCTB directive project and its potential meaning for Polish taxpayers, see
M. Supera-Markowska, Projekt dyrektywy w sprawie wspolnej skonsolidowanej podstawy opodatkowa-
nia 0sob prawnych (CCCTB) - analiza zaproponowanych regulacji i ich znaczenie dla polskiego podat-
nika, Przeglad Podatkowy 2011-2012, no. 1-5, and the literature referred to therein.

28 European Commission, Communication from the Commission to the European Parliament and the
Council, Business Taxation for the 21st Century, COM (2021) 251 final. See M. Supera-Markowska,
Mozliwoscizblizenia zasad ustalania wyniku podatkowego i bilansowego, in: Prawo podatkowe w systemie
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Erosion and Profit Shifting (BEPS) Two-Pillar Solution® project, since all of them
are based - although to some extent only - on the concept of calculation of tax re-
sult in relation with the financial result (financial accounting).

3.The BTC concept in EU directives and BEPS project

In recent and upcoming developments in EU and international tax law: minimum
taxation (EU directive on minimum taxation®* and Pillar Two of BEPS) as well as
the discussion of reallocation of international taxing rights (Pillar One of BEPS),
there might be observed the establishment of some link between income taxation
of entrepreneurs and financial accounting. Also BEFIT, which has replaced the
CCCTB project and has recently resulted in a directive proposal,’ to some extent is
based on BTC concept implementation.

According to Article 4 (1) of the BEFIT Directive “the preliminary tax result of
each BEFIT group member shall be determined, for each fiscal year, based on its
financial accounting net income or loss as adjusted in accordance with Article 8 to
41 of this Directive” The relation between financial and tax result and accounting
can also be observed in OECD Pillar Two,* and Pillar One approach.” In both cas-
es, the OECD model rules link the tax burden to the financial result and statements
of the taxpayers in question. As it was already mentioned in Statement from 2021
in the case of Pillar One, “the relevant measure of profit or loss of the in-scope
MNE will be determined by reference to financial accounting income, with a small

prawa. Miedzygaleziowe zwigzki norm i instytucji prawnych, eds. A. Kazmierczyk, A. Franczak,
Warszawa 2019, and the literature referred to therein.

2 See OECD, Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the Digitalisation
of the Economy - 8 October 2021, https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-
address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.htm [access:
10.05.2024]. As at 9 of June 2023, 139 member states have agreed on the Inclusive Framework on BEPS,
see https://www.oecd.org/tax/beps/oecd-g20-inclusive-framework-members-joining-statement-on-two-pil-
lar-solution-to-address-tax-challenges-arising-from-digitalisation-october-2021.pdf [access: 10.05.2024].

30 Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum level of
taxation for multinational enterprise groups and large-scale domestic groups in the Union, OJ L 328,
22.12.2022, pp. 1-58 (hereinafter: Directive (EU) 2022/2523).

31 European Commission, Proposal for a Council Directive on Business in Europe: Framework for In-
come Taxation (BEFIT), COM (2023) 532 final (hereinafter: BEFIT Directive).

32 See more https://oecdpillars.com/pillar-two-navigator/ [access: 10.05.2024].

33 See more https://oecdpillars.com/pillar-one-navigator/ [access: 10.05.2024].

34 OECD, Statement on a Two-Pillar Solution...
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number of adjustments™ and in case of Pillar Two “the GloBE rules will operate
to impose a top-up tax using an effective tax rate test that is calculated on a juris-
dictional basis and that uses a common definition of covered taxes and a tax base
determined by reference to financial accounting income (with agreed adjustments
consistent with the tax policy objectives of Pillar Two and mechanisms to address
timing differences).”* Also Directive (EU) 2022/2523 follows this approach declar-
ing that “the qualifying income or loss of a constituent entity shall be computed by
making the adjustments set out in Articles 16 to 19 to the financial accounting net
income or loss of the constituent entity for the fiscal year before any consolidation
adjustments for eliminating intra-group transactions, as determined under the ac-
counting standard used in the preparation of the consolidated financial statements
of the ultimate parent entity.”

It therefore seems that it is inevitable, at least to some extent,* that the BTC will
have to be implemented. Hence it seems worthy of attention to try to analyse fun-
damental issues related to the possible prospects and main problems of its imple-
mentation in the Polish tax system (taking into consideration not only the BEFIT
project, minimum taxation and other BEPS issues — but more widely).*” These are
the questions of subjective scopes of income taxation and financial accounting, im-
portant differences between tax and balance sheet law principles and finally statu-
tory act of law regulation in the case of taxes versus the use of standards in financial
accounting.

4, Subjective scopes of income taxation and financial accounting in the
Polish system

In order to adopt a system of determining the tax result in relation to the financial
result (accounting) in Poland, first it should be ensured that income tax taxpayers
are covered by the scope of financial accounting. The catalogue of entities obliged

35 Ibidem, p. 2.

36 Ibidem, p. 4.

37 Article 15 (1) of the Council Directive (EU) 2022/2523.

38 However, in accordance with the adopted assumptions, the issue of this extent is not the subject of
analysis in this article.

39 Also because the advantages and disadvantages of BTC concept implementation have been widely
discussed in the literature for years, these aspects will not be analysed in this text, concentrated on the
topic of possible prospects and main problems of its implementation in Polish tax system and not the
evaluation of the concept itself.
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to apply the provisions on financial accounting is specified in Article 2 of the AAct.

It can be indicated that — among the entities obliged to apply the accounting rules

and principles set out in the AAct - there are entities to which these rules and prin-

ciples apply, regardless of the size of their revenues, and entities that are subject to
the obligation in question only as a result of the achievement of a certain minimum
revenue threshold. The latter group includes natural persons, civil law partnerships
of natural persons, civil law partnerships of natural persons and enterprise in in-
heritance, enterprises in inheritance, general partnerships of natural persons and
professional partnerships, which are subject to the obligation to apply the account-
ing rules and principles set out in the AAct, if their net revenues (from the sale of
goods, products and financial operations) for the previous financial year amounted
to at least the equivalent (in Polish currency) of EUR 2 million.* The regulations
in question indicate that the accounting rules and principles set out in the AAct
are applied by three groups of entities: entities to which they apply obligatorily,
regardless of the size of their revenues; entities to which they apply obligatorily, in

connection with the achievement of a certain minimum revenue threshold (EUR 2

million); and entities that apply the accounting rules and principles set out in the

AAct optionally, despite not reaching a certain minimal revenue threshold, based

on their voluntary decision. This means that the subjective scope of the AAct and

of both income tax acts does not always coincide.

Taxpayers keeping accounting books are obliged to keep them also for
income tax purposes. Such obligations result primarily from Article 9 (1) of the
CITAct and Article 24a (1) of the PITAct:

a) pursuant to Article 9 (1) of the CITAct, taxpayers of this tax are obliged to keep
accounting records, under separate regulations, in a way that ensures the deter-
mination of the amount of income (loss), the tax base and the amount of tax due
for the tax year and to include in the register of fixed assets and intangible assets
information necessary to calculate the amount of depreciation charges under
the provisions of Articles 16a-16m of the CITAct; such records may consist of:

- accounting books (in the case of the entities referred to in Article 2 of the AAct
and on the terms set out therein); or

40 However, if this threshold is not met, pursuant to Article 2 (2) of the AAct, these entities may apply
the accounting rules and principles set out in the Act also from the beginning of the following finan-
cial year. In this case, they are obliged to notify the tax office competent in matters of income tax or to
submit a notification on the basis of the provisions of the Act of 6 March 2018 on Central Registration
and Information on Economic Activity and the Information Point for Entrepreneur, Journal of Laws
2022 item 541.
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b)

other records, including in particular certain simplified records of revenues and
expenditures (but only in the case of some of the taxpayers);

pursuant to Article 24a (1) of the PITAct, natural persons, enterprises in inhe-
ritance, civil law partnerships of natural persons, civil law partnerships of natu-
ral persons and enterprises in inheritance, general partnerships of natural per-
sons and professional partnerships performing business activity are obliged to
maintain:

books of revenues and expenditures; or

accounting books, in accordance with separate regulations, in a way that ensures
the determination of income (loss), the tax base and the amount of tax due for
the tax year (including for the reporting period) and to include in the register of
fixed assets and intangible assets information necessary to calculate the amount
of depreciation charges in accordance with the provisions of Articles 22a-220 of
the PITAct;

b) however, in the following cases, there is an obligation to keep accounting books:

natural persons, civil law partnerships of natural persons, civil law partnerships
of natural persons and enterprise in inheritance, general partnerships of natural
persons, professional partnerships, enterprises in inheritance, if their revenues
for the previous tax year amounted in Polish currency to at least the equivalent
of the amount specified in euros in the accounting regulations (i.e. EUR 2 mil-
lion);

in the case of a deceased natural person engaged in business activities if, in the
tax year in which the entrepreneur died, the deceased person kept accounting
books, the enterprise in the inheritance is obliged to keep these books until the
end of that tax year;

an enterprise in inheritance is obliged to keep accounting books if the revenues
of the deceased person and the enterprise in inheritance for the previous tax
year amounted (in Polish currency) to at least the equivalent of the amount spe-
cified in euros in the accounting regulations (i.e. EUR 2 million);

in the case of a deceased partner of a civil law partnership of natural persons
if, in the tax year in which the entrepreneur died, the civil law partnership kept
accounting books, the partnership of natural persons and an enterprise in the
inheritance is obliged to keep these books until the end of that tax year; and

a civil law partnership of natural persons and an enterprise in inheritance is
obliged to keep accounting books in the tax year following the year in which the
partner of the civil law partnership of natural persons died, if the revenues of the
civil law partnership of natural persons and the civil law partnership of natural
persons and enterprise in inheritance amounted in total (in Polish currency) to
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at least the equivalent of the amount specified in euros in the accounting regu-

lations (i.e. EUR 2 million).*

Therefore, in the case of some PIT taxpayers, the role of tax books must be played
by accounting books and, in the case of others, could be by books of revenues and
expenditures* (unless taxpayers can keep only some record of revenues or not keep
any records at all as regards taxation in the form of lump sum income tax on regis-
tered revenues or a tax card). In the case of CIT taxpayers, in principle, the role of
tax books is played by accounting books, unless they can keep simplified records of
revenues and expenditures (which does not apply to all entities, and especially not
the business entities).

It means that not all income tax taxpayers are covered by the scope of financial
accounting. What’s more, the observed trend consists of releasing more and more
taxpayers from these obligations and an increase in replacing accounting books
with tax records and the financial result with tax result (or even completely aban-
doning the determination of the tax result in favour of revenue taxation or taxation
based on the characteristics of income/revenue). Such a situation would constitute
an obstacle to implementing a uniform and common methodology for determining
the tax result according to the BTC concept. Of course, this methodology could be
limited only to entities currently keeping accounting books but, from the point of
view of tax system consistency, a uniform approach would be the most desirable
(although for small size entities, some simplifications should be maintained, but in
the AAct itself).

5. Tax and financial accounting principles — unsolved problem or question
of adjustments?

The primary function of financial accounting is the information function, i.e. the
provision of information to owners, managers, investors, lenders and public author-
ities.”® Therefore, the provisions of the balance sheet law and accounting standards

41 Article 24a (4)-(4f) of the PITAct.

42 Thatare only a tax record, based on the principle of one-sided entry, subordinated to tax purposes and
may not be treated as a simplified form of financial accounting.

43 For more information on financial accounting functions and objectives, see inter alia Z. Messner,
J. Pfaff, Podstawy rachunkowosci, Warszawa 1998, pp. 13-18; I. Olchowicz, Rachunkowos¢ podatko-
wa, Warszawa 2004, pp. 53-54; eadem, Podstawy rachunkowosci. Cze$¢ 1. Wyktad, Warszawa 2004,
pp- 16-18; Rachunkowos¢. Zasady prowadzenia w jednostkach gospodarczych wedtug polskiego prawa
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(both international and national) are intended to enable the assessment of the as-
sets and financial position of the entity so as to give its owners and other entities
a clear and complete picture (the principle of true and fair view). Tax legislation, in
turn, serves to determine the taxable amount in order to determine the tax burden
imposed on the taxpayer’s income. This is why, in financial accounting, the main
emphasis is placed on ensuring that there is no revaluation of the assets or the result
of the entity, while tax regulations pay attention primarily to ensuring that the basis
of the tax assessment is not underestimated. The purpose of financial accounting
is, above all, not to allow the profit to be shown too high in comparison with the
actual one, which, inter alia, is served by the principle of prudence. On the other
hand, the purpose of tax regulations is to prevent the underestimation of the tax
base and the threat to the regularity of the inflow to the budget revenues (in order
to fulfil the fundamental tax function, that is fiscal function**). This is one of the
reasons why while in financial accounting, the costs or revenues resulting from
the valuation can be carried over to the financial result, in tax law, as a rule, there
is no such possibility. It can be pointed out that while balance sheet law and finan-
cial accounting are future-oriented (providing information for making decisions
concerning a given entity, and determining its economic potential), tax regulations
relate primarily to the past (taxation of income).

Because of these different functions and purposes, financial accounting princi-
ples can have very different meanings for tax purposes, ranging from some appli-
cability - through the feasibility of modifying them - to their complete rejection.
Almost any of the most important financial accounting principles may pose prob-
lems when it comes to their application for tax purposes, namely the principle of
substance over form, introducing an element of discretion and uncertainty; the ma-
teriality principle, mainly due to the threat of introduction of the subjective element
for assessing the significance of the event; the principle of prudence (prudent valu-
ation of assets), which may lead in some situations to an underestimation of profit
and, in others, to the reporting of unrealised profit for taxation; or the accrual-
-based principle, which creates similar problems. It must also be mentioned that

bilansowego od 1995 roku, ed. T. Kiziukiewicz, Wroctaw 1995, pp. 12-13 and Wprowadzenie do ra-
chunkowosci. Podrecznik z przykladami, zadaniami i testami, ed. E. Sniezek, Krakéw 2004, pp. 16-17.

4 Compare with e.g. M. Bitner et al., Prawo finansowe. Prawo finanséw publicznych. Prawo podat-
kowe. Prawo bankowe, Warszawa 2017, p. 274; A. Gomulowicz, J. Malecki, Podatki i prawo podat-
kowe, Warszawa 2013, p. 259; W. Woéjtowicz, Problem ,,prorodzinnosci” podatku dochodowego osob
fizycznych, in: Konstytucja - ustréj, system finansowy panstwa. Ksigga pamigtkowa ku czci prof. Natalii
Gajl, eds. T. Romanowska-Debowska, A. Jankiewicz, Warszawa 1999, p. 408; Wistep do nauki polskiego
prawa podatkowego, ed. W. Modzelewski, Warszawa 2005, pp. 24-27.
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it is indicated in the literature® that, apart from the fair value principle (and the
recognition of goodwill), there is in fact no irreconcilable conflict between financial
accounting principles and tax regulations.

The answer to this challenge is the elaboration of the list of adjustments neces-
sary for the introduction of the BCT concept, i.e. the adjustment of the financial
result to the assumptions and objectives of the tax law (up and down adjustments).
Such a solution has been used both in Directive (EU) 2022/2523% and BEFITY
directive. To some extent, such solutions have just been introduced in the so-called
Estonian CIT, indicating, among others, its advantages: the simplification of tax cal-
culations and reduction of compliance costs.*® The possible wide implementation of
this methodology might result in that many tax provisions (e.g. most depreciation
regulations®) could be removed from the income tax acts, which would possibly
contribute to their considerable simplification and increased transparency. The in-
troduction of such a systemic change should also encourage a review of the need to
maintain very broad catalogues of non-tax-deductible costs and exempt revenues,
which are currently included in the income tax acts. At least some limitation of
them could result in some approximation of the tax and financial result. With such
assumptions, the discussion on BTC should focus on the issues of adjustments:
their justification, number and regulation.

6. Statutory act of law regulation in tax law versus financial accounting
standards

In the case of taxes (and other public levies), the Constitution® reserves the ex-
clusive right to their imposition to the statutory acts of law.” This applies not only

45 See The Determination of Corporate Taxable Income in the EU Member States, eds. D. Enders et al.,
Alphen aan den Rijn 2007.

46 See Article 15 (1) of the Directive (EU) 2022/2523.

47 See Article 4 (1) of the BEFIT Directive.

48 See for example https://www.podatki.gov.pl/cit/estonski-cit/ [access: 10.05.2024].

49 That is the case in the Spanish system, in which the tax rules on depreciation are primarily concerned
with the determination of maximum depreciation periods. Regulations of other issues in the tax law
are unnecessary due to the aforementioned reference to the provisions of the balance sheet law.

50 Constitution of Republic of Poland of 2 April 1997, Journal of Laws no. 78, item 483 as amended
(hereinafter: Constitution).

51 See Article 84 of the Constitution, according to which “everyone is obliged to bear public burdens and
duties, including taxes, specified by statutory tax act” and Article 217 of the Constitution, according
to which taxes and other public levies may only be imposed by way of a statutory tax act.
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to the imposition of these levies but also to determining their basic structural ele-
ments, including subjects and objects of taxation, tax rates, the rules for granting
reliefs and redemptions, as well as the categories of entities exempt from taxes.*
The purpose of the constitutional principle of the imposition of taxes and the deter-
mination of their basic structural elements solely by statutory acts of law (principle
of legality) is to ensure that interference by public authorities in the private sphere
of taxpayer property rights by imposing financial burdens occurs only in cases
and to the extent justified by the public interest. The limits of permissible taxation
are determined by the state’s demand for public funds, which, while linked to the
fundamental function of taxes: the fiscal function, also means that the tax burden
should not be higher than the public budget needs.”

The very determination of the tax burden must implement the principle of its
specificity, which applies in particular to the object of taxation.** The Constitutional
Tribunal derived the principle of specificity and certain other principles applicable
in particular to tax law from Article 2 of the Constitution, which states that the
Republic of Poland is a democratic state governed by the rule of law. These are the
principles of citizens’ trust in the state and the rule of law; protection of acquired
rights; non-retroactivity; sufficient specificity of legal regulations; making law that
is clear and understandable to citizens and resolving doubts in favour of the tax-
payer.”

The exclusivity of the statutory act of law regulation of taxes and the principle
of their specificity are extremely important in the context of calculating taxable
income as an object of taxation in income taxes. In particular, defining these issues
by standards is therefore not permissible because it must be a statutory regulation.
This has excluded the possibility of the potential direct use of IAS and IFRS for
the purposes of tax result calculation® because of their source: they are issued by

52 See Article 217 of the Constitution, according to which “the imposition of taxes, other public levies,
determination of subjects, objects of taxation and tax rates, as well as the rules for granting reliefs and
redemptions and categories of entities exempt from taxes takes place by way of a statutory tax act”

53 W.Nykiel, A. Marianski, Finanse publiczne, in: Konstytucja RP, vol. 2, eds. M. Safjan, L. Bosek, Warsza-
wa 2016, p. 1491. This, in turn, is connected with the issue of assessing these needs, especially through
the prism of constitutional values, which, however, already exceeds the established framework of this
text.

54 See T. Debowska-Romanowska, Dylematy interpretacyjne artykutu 217 Konstytucji, in: Ex iniuria non
oritur ius. Ksiega ku czci Profesora Wojciecha Lgczkowskiego, eds. A. Gomulowicz, J. Matecki, Poznan
2003, p. 220.

5 W. Nykiel, A. Marianski, Finanse publiczne, p. 1483.

5 See more, in the context of the Common Consolidated Corporate Tax Base (CCCTB) project (cur-
rently replaced by BEFIT project), M. Supera-Markowska, Wspélna skonsolidowana podstawa opodat-
kowania..., and also the literature referred to therein.
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a private organisation and even in the case of their adoption at the EU level in the
endorsement process, determining the tax result on their basis could be problemat-
ic due to the constitutional obligation of only statutory act regulation of the object
of taxation.”

Conclusions

Analyzing the possible prospects and main problems of implementing the BTC
concept in the Polish system, the first issue that would have to be solved is the
inconsistency of the scope of entities obliged to keep accounting books and being
subject to income taxes. In the current state of the law, the BTC concept could be
introduced to apply only to some taxpayers, while equalising the situation of all
taxpayers conducting economic activity, irrespective of their legal form, would con-
tribute to implementing the principle of neutrality.® In this context assuming that
all income tax taxpayers® should be obliged to keep accounting books (with some
simplifications for smaller entrepreneurs), de lege ferenda law changes would refer
not only to tax, but also accounting law regulations.

In view of the unification of the subjective scopes of the income tax acts and the
AAct (while maintaining some simplifications for smaller entities) there would be
a situation in which tax regulations could refer to the financial result as a starting
point for determining the tax result, focusing on adjustments necessary due to dif-
ferent objectives and principles of financial accounting and tax law (both in view
of the risk of potential tax abuse by taxpayers and over taxation). In this context, it
must be kept in mind that a direct reference to accounting standards by tax law -
due to the constitutional principle of statutory tax regulation exclusivity would be
doubtful as regards fulfilment of the principle of legality.

As a result of BTC concept implementation, the simplification of tax calcula-
tions and reduction of compliance costs could occur (in the literature also some
other advantages are mentioned, such as, for example, reduction of tax avoidance).

57 Expressed in Article 217 of the Constitution.

5 According to it, taxes should meet the postulate of neutrality, i.e. they cannot affect the investment de-
cisions of entrepreneurs, which are to be made only on the basis of economic factors. See Common
Consolidated Corporate Tax Base Working Group, General Tax Principles, 10.12.2004, p. 4, https://
taxation-customs.ec.europa.eu/system/files/2016-09/cctbwplfinalrevl_en.pdf [access: 10.05.2024];
M. Desai, J. Hines Jr., Economic Foundations of International Tax Rules, American Tax Policy Institute 2003.

59 In the case of natural persons, these would be, of course, entities conducting business activity.
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Also the determination of tax capacity in income taxes through its natural measure
in case of economic activity, which is the financial result on the conducted activity
(appropriately adjusted for tax purposes), possibly would better reflect the essence
of the concept of an economic source of taxation within the framework of the prin-
ciple of tax capacity as well as the principles of tax equality and neutrality (among
others) or — more broadly - of just taxation (principle of justice).®

Finally, it must be indicated that BCT concept implementation seems to be no
longer only a matter of unilateral decisions taken by the national legislators on their
own initiative, but an important issue in the context of the EU law harmonisa-
tion and international cooperation on tax matters in the OECD. In the context of
possible further processes of income tax law harmonisation and the OECD BEPS
Two-Pillar Solution implementation, in which there are references to financial re-
sult and accounting, the Polish tax system has to be prepared for BTC concept im-
plementation, at least in some scope.
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Summary: In October 2021, in line with previous international treaty obligations, in particular the 1972 Stock-
holm Declaration, the United Nations Human Rights Council’s Resolution 48/13, granted all people the right
to live in a clean and healthy environment. Article 43 of the Vietnam Constitution affirms that a clean, healthy,
and sustainable environment is a human right for all, not just a privilege for some. Nevertheless, environmental
pollution and its devastating impact on local communities throughout Vietnam still generally continue unabat-
ed due to the failure of national and local authorities to adequately monitor polluters, enforce environmental
protections, and prosecute offenders. The purpose of this article is to outline some of the reasons why problems
exist in the implementation of current Vietnamese environmental law and provide some suggestions on how
many of these challenges could be overcome.

Key words: human right, healthy environment, environmental protection

Streszczenie: Zgodnie ze zobowigzaniami wynikajacymi z traktatow miedzynarodowych, poczawszy od Dekla-
racji Sztokholmskiej z 1972 r., az po rezolucje 48/13 Rady Praw Cztowieka przyjetg dnia 8 pazdziernika 2021 r.,
prawo do zycia w czystym i zdrowym $rodowisku podlega istotnej ochronie na mocy prawa wietnamskiego.
W szczegdlnosci art. 43 konstytucji Wietnamu stwierdza, ze czyste, zdrowe i zréwnowazone $rodowisko jest
prawem cztowieka przystugujacym wszystkim, a nie tylko przywilejem niektérych. Niemniej zanieczyszczenie
Srodowiska oraz jego niszczycielski wptyw na spofecznosci lokalne w catym Wietnamie zasadniczo nie ulegaja
ostabieniu z powodu zaniedban wtadz krajowych i lokalnych w zakresie odpowiedniego monitorowania spraw-
cow zanieczyszczen, egzekwowania ochrony srodowiska i $cigania przestepcéw. W niniejszym opracowaniu
przedstawiono problemy wystepujace przy wdrazaniu prawa ochrony srodowiska oraz wysunigto propozycje,
ktére pozwolityby na poprawe stosowania tych regulacji w wietnamskim systemie prawnym.

Stowa kluczowe: prawa cztowieka, zdrowe srodowisko, ochrona srodowiska

Pe3tome: B cOOTBETCTBUM C MEXAYHAPOAHBIMY JOFOBOPHBIMY 06A3aTenbCTBaMu, HaunHasa co CTOKroibMcKom
feknapauun 1972 ropa v 3akaHumBan pesoniouyen 48/13 CoeTa no npaBam YeNnoBeKa, MPUHATON 8 OKTAGPA
2021 rofa, NPaBo Ha XM3Hb B YACTOW 1 3HOPOBOI OKPYXKatoLLel cpefie B 3HaUMTENIbHOWN CTENeHN 3aLlmLLeHo
BbETHAMCKMM 3aKOHOLaTeNIbCTBOM. B uacTHOCTI, B cTaTbe 43 KOHCTUTY LM BbeTHaMa yTBEpXKAAETCA, UTO UnNCTan,
3[J0pOBan 1 SKONOrMYeCKN YCTONUMBaA OKpy»Katolwasa cpeAa — 3TO MpaBo YenoBeka, KOTOPbIM MOMb3yoTcA
BCe, a He TONbKO NMpuBUnerna Hekotopbix. OfHaKO 3arpA3HeHNe OKpYKatoLLel Cpefibl U ero paspyLumTenbHoe
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BO3[e/iCTBME Ha MeCTHble coobLuecTBa Mo BcemMy BbeTHamy B Lienom He ocnabeBaeT 13-3a HECMOCOOHOCTM
HaLMOHarbHbIX U MECTHbIX BflacTell afeKBaTHO KOHTPONMPOBaTb 3arpAsHuTeneil, obecneuvBaTb OXpaHy
OKpy»KaloLLen cpefibl U NpecsiefloBaTb HapyLlumTeneil. B JaHHOI cTaTbe U3naratoTca Npobnembl, BO3HMKaoLve
Npu BHeAPEHNM 3aKOHOAATENbCTBA MO OXPaHe OKPY»Kalolell cpefbl, a TakKe BHOCATCA NPEeANoXKeHVs no
YNyuLIEHWIo MPYMEHEHNA 3TX HOPM B NPaBOBOWI cMcTeMe BbeTHama.

KnioueBbie cnoBa: npasa Yenoseka, 300poBas OKpy»Katolliasa cpefia, OXpaHa 0pr>Ka|ou4e|7| cpenbl

Pe3stome: BifnoBigHo Jo MiXKHapOLHMX JOroBipHMX 3060B'A3aHb, NoYnHaoum Big CTOKronbMCbKOI AeKnapadii
1972 poky i 3akiHuytoun Pesoniouieto 48/13 Pagu 3 npas noguHu, NPUNHATO 8 »K0BTHA 2021 poKy, NpaBo Ha
KWUTTA B YNCTOMY i 30POBOMY AOBKINSIi € 3HAUHOIO MIPOIO 3axXKLLeHe B'€ETHAMCbKUM 3aKOHOAABCTBOM. 30Kpema,
cTaTTA 43 KoHCTUTYLT B'eTHaMy CTBepaXKYE, WO YNCTe, 3[0POBe Ta CTane AOBKINA € NPaBOM JIIOAUHM, AKUM KO-
PUCTYIOTbCA BCi, @ He nniLle NpuBineem ansa aeaknx. OaHak 3abpyaHeHHs AOBKINA Ta MOro pyiHiBHWN BMIMB Ha
MicLeBi rpomaam no BCbomy B'eTHamy, AK NpaBmno, He 3MeHLLYETbCA Yepe3 He3AaTHICTb HaLiOHaNbHMX Ta Mic-
LieBMX OpraHiB BNajam 34iMiCHIOBATU HaNIEXHMI MOHITOPUHT 3abpyaHIoBauiB, 3abe3neuyBaTyi OXOPOHY AOBKINA
Ta nepecnigyBaT MOPYLWHWKIB. Y Uil CTaTTi OKpecsieHo Npobnemu, Wo BUHUKAIOTb Y NpoLeci imninemeHTauii
NPYPOLOOXOPOHHOIO 3aKOHOAABCTBA, Ta BUCOBIEHO NPONO3ULIiT LLOAO NOKPALLEHHA 3aCTOCYBaHHA LINX HOPM
Y B'€ETHAMCbKill NPaBOBIl CUCTEMI.

Kntouogi cnosa: npasa niogunHu, 3A0pOBe LOBKINIA, OXOPOHA CepeaoBMLLA

Introduction

On the night of 28 August 2019, a massive fire broke out at the Rang Dong light-
ing and vacuum flask manufacturing factory in Hanoi, causing extensive dam-
age. Thousands of square meters of the warehouse were destroyed, at the cost of
USD 750,000 (VND 150 billion). Although there was no loss of life, afterwards the
local population was increasingly concerned about the risk of large-scale mercury
poisoning resulting from fire." In the case of the Rang Dong fire, it was reported
that 27.2 kg of mercury residue had been released into the environment impacting
the air quality and water sources in Thanh Xuan district, Hanoi.?

According to the Vietnam Civil Code 2015, specifically Article 602 regarding
compensation for damage caused by environmental pollution, “A party responsible
for polluting the environment and causing losses and damages shall compensate in
accordance with the law, even in cases where the party is not at fault”

Following protracted and difficult negotiations, only some of the households lo-
cated near the Rang Dong factory that lodged a claim for the damage they suffered

1 KhaMinh, Cé cdch nao dé dao thdi thity ngan khéi co thé nhanh nhdt khong? [Is There a Quick Method
for Eliminating Mercury from the Body? ], VTC News, 6.09.2019, https://vtc.vn/co-cach-nao-de-dao-
thai-thuy-ngan-khoi-co-the-nhanh-nhat-khong-ar496845.html [access: 10.03.2023].

2 H.D. Mai, Air Pollution, Vietnames Legal Finalization for Environmental Protection, VNU Journal of
Science: Legal Studies 2020, vol. 36, no. 1.
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did actually receive compensation and it was generally considered to be much less
than the amount to which they were entitled. Moreover, those residents who were
unaware of their rights and/or unable to submit a written claim because they were
poor, uneducated or itinerant workers were not compensated for all the damage
the factory caused to them mainly because neither local authorities nor the Rang
Dong company provided any support or service to make use of their entitlement to
make a compensation claim.” This lack of public information and advocacy services
related to this disaster made many victims prospects of receiving fair compensation
almost negligible. Indeed, the company’s inadequate investment in fire prevention
measures, coupled with the delayed response from local government authorities
during the fire and their subsequent handling of its consequences, has had a sub-
stantial impact on the local population. As a result, the affected individuals have
been deprived of their basic human right to live in a clean and healthy environment.
This infringement on their rights also constitutes a violation of their entitlement to
fair compensation for the damages incurred, as outlined in Article 43 of Vietnam’s
Constitution of 2013.* Unfortunately, this incident is not an isolated case in Viet-
nam because a great number of similar cases have occurred in the past and have
continued until the present time.?

From the author’s perspective, the damage resulting from the Rang Dong factory
fire can be categorised into two fundamental elements: individual harm to specific
victims and collective harm to communities, including both groups of individuals
and the environment in a broad sense. In this context, the focus of this paper will
be directed towards the human aspects and the collective damage inflicted upon the
community due to pollution. In general, the awareness of the Vietnamese people of
these particular human rights is still very limited and many still tend to accept their
misfortune in accordance with the traditional and widespread notion of “fate This
article will firstly define “the human right to live in a clean and healthy environment,”

3 Doan Thanh, Xdc dinh miic boi thudng ciia Cong ty Rang Dong doi voi ngudi dan bi dnh hudng [What
Is the Compensation Level That Rang Dong Company Is Offering to Those Affected?], 16.10.2019,
https://kinhtedothi.vn/xac-dinh-muc-boi-thuong-cua-cong-ty-rang-dong-doi-voi-nguoi-dan-bi-
anh-huong.html [access: 10.03.2023].

4 Vietnamese Constitution 2013, https://constitutionnet.org/sites/default/files/tranlation_of_viet-
nams_new_constitution_enuk_2.pdf [access: 10.03.2023].

5 Nhat Minh, Ngudi dan quanh Céng ty Rang Dong tiép tuc doi boi thuidng sau vu chdy [Residents Near
Rang Dong Company Are Still Demanding Reparations for the Damage Caused by the Fire], Baovep-
hapluat.Vn, 8.11.2019, https://baovephapluat.vn/van-hoa-xa-hoi/doi-song-xa-hoi/nguoi-dan-quanh-
cong-ty-rang-dong-tiep-tuc-doi-boi-thuong-sau-vu-chay-78296.html [access: 15.03.2023].

6 N. ThiHoa, N.T. Hang, N.T. Giang, D.T.N. Huy, Human Resource for Schools of Politics and for Inter-
national Relation during Globalization and EVFTA, Elementary Education Online 2021, vol. 20, no. 4,
pp. 2448-2452.
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then analyse the evolution of current legal provisions on these rights that the in-
ternational community has developed over the past fifty years or so, the extent to
which these have been adopted by Vietnam and how effectively these provisions
have actually been implemented to positively impact the quality of life of the Viet-
namese people.

Finally, the author will make a number of suggestions to ensure that Vietnam-
ese citizens can better access — in practice, not just in theory - these rights that are
guaranteed to them under national and international law.

The right to live in a clean and healthy environment can be understood as sim-
ply the human right to live in an environment of acceptable quality, to be guaran-
teed life in conditions of environmental hygiene, to be in harmony with nature,
and to meet environmental regulations and standards under the regulation of law.
A healthy environment can be understood as a physical environment whose quality
allows life to be safe and in harmony with nature.” From a legal perspective, a clean
and healthy environment is the quality of the surrounding environment that meets
acceptable standards.®

The right to live in a clean and healthy environment is one aspect of the right
to life.” The statement means that having the right to live in a clean and healthy en-
vironment is a crucial component of the right to life. It recognises that individuals
cannot fully enjoy their right to life if they are exposed to harmful environmen-
tal conditions. A clean and healthy environment is essential for maintaining good
physical and mental health. It is also closely connected to other basic rights such
as access to clean water, adequate housing, and nutritious food. Governments and
other entities have a responsibility to protect the environment, enforce environ-
mental laws, and ensure that everyone has equal access to a clean environment.
Humans cannot live in an environment where successive environmental disasters
threaten their existence. Standards of health and well-being will not be sustainable
in an environment where natural resources have been exhausted and environmen-
tal factors severely damaged.'” Not stopping there, it is even believed that the right

7 M. Moran, J. Van Cauwenberg, R. Hercky-Linnewiel, E. Cerin, B. Deforche, P. Plaut, Understanding
the Relationships between the Physical Environment and Physical Activity in Older Adults: A Systemat-
ic Review of Qualitative Studies, International Journal of Behavioral Nutrition and Physical Activity
2014, no. 11, pp. 1-12.

8 W. Li, V. Achal, Environmental and Health Impacts Due to e-Waste Disposal in China — A Review,
Science of The Total Environment 2020, vol. 737, 139745.

9 B.J. Preston, The Right to a Clean, Healthy and Sustainable Environment: How to Make It Operational
and Effective, Journal of Energy & Natural Resources Law 2023, vol. 42, no. 1, pp. 1-23.

10§, Diaz, ]. Fargione, ES. Chapin III, D. Tilman, Biodiversity Loss Threatens Human Well-Being, PLoS
Biology 2006, vol. 4, no. 8, e277.
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to a healthy environment has been affected negatively, resulting in eroding moral,
cultural, emotional, and even civilisational values. The right to live in clean and
healthy environment is fundamental and inalienable. No one shall be deprived of
this right for any reason. This right is everyone’s right, the right to own their own
life and the aspiration to improve the quality of life."! Currently, more than 120
countries have adopted official measures to recognise and enshrine the right to
a healthy environment as a legally recognised entitlement. This recognition means
that these nations have established comprehensive legal frameworks and mecha-
nisms to safeguard the well-being of their citizens within an ecologically balanced
environment. By granting legal status to the right to a healthy environment, these
countries underscore the significance of protecting environmental quality and fos-
tering sustainable development practices within their respective jurisdictions.'

The discourse surrounding the right to a healthy environment has evolved, lead-
ing to a shift in focus towards the UN Resolution on the Recognition of the Human
Right to a Clean, Healthy, and Sustainable Environment (RCHSE). This resolution
has garnered significant attention and consideration from legislators and the inter-
national community. It is widely acknowledged that the right to live in a clean and
healthy environment constitutes a fundamental human right, representing a new
generation of rights that encompasses both individual and collective dimensions.

In a noteworthy development, the United Nations officially recognised the sig-
nificance of a clean, healthy, and sustainable environment by welcoming its classifi-
cation as a human right in July 2022. This recognition builds upon the endorsement
of the right by the UN Human Rights Council through Resolution 48/13 in October
2021. These milestones highlight the growing recognition and commitment to pro-
tect and uphold the right to a healthy environment at the international level, signi-
tying its crucial role in fostering a sustainable future for all to allow “a dignified and
happy life” (Declaration of Stockholm) and provide “an environment adequate for
their health and well-being”’ (Aarhus Convention), all the way to respecting the
multiple dimensions of human existence (Malé Declaration of 2007 on the human
dimension of climate change).

11 S. Giorgetta, The Right to a Healthy Environment, Human Rights and Sustainable Development, Inter-
national Environmental Agreements 2002, vol. 2, pp. 171-192.

12 ].P. Eaton, The Nigerian Tragedy, Environmental Regulation of Transnational Corporations, and the Hu-
man Right to a Healthy Environment, in: International Crimes, ed. N. Passas, London 2003, pp. 407-453.

13 N. Hartley, C. Wood, Public Participation in Environmental Impact Assessment — Implementing the
Aarhus Convention, Environmental Impact Assessment Review 2005, vol. 25, no. 4, pp. 319-340.
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1. The main points of the principle of the right to live in a clean and healthy
environment in Vietham

1.1. Access to environmental information

Although Vietnam is not a signatory, it has used the Aarhus Convention as a model
to enact its environmental laws. This has included ensuring that people have access
to information about the environment, the right to participate in decision-making
processes and the right to access justice in environmental matters. Vietnam has also
committed to promoting public awareness and understanding of environmental
issues and providing opportunities for the public to participate in environmental
protection activities.

The right to access information (also known as the right to freedom of infor-
mation or the right of access to information) is recognised as one of the basic hu-
man rights and is classified by international legal documents in the group of civil
rights." From a legal perspective, the term “right to information” is used to denote
a very basic right to which people in all countries are entitled, whether directly or
indirectly. Otherwise, it is the right to information of the state required to meet the
needs of individual citizens as well as to protect and exercise other rights recog-
nized by law. The right of access to information is given to public authorities and all
bodies that perform public functions. In some cases, this right may be suspended
such as when public security or national defence is at stake.

Furthermore, authorities must be aware of the importance of keeping the fees
associated with requests for documents reasonable so that citizens can exercise
their right to access information without incurring excessive expenses.

1.2. Participation in environmental decision-making
Environmental information encompasses data and information regarding environ-

mental components, environmental impacts, environmental protection policies
and laws, and environmental protection activities.”” It can be presented in the form

14 M. Riegner, Access to Information as a Human Right and Constitutional Guarantee. A Comparative
Perspective, Verfassung und Recht in Ubersee / Law and Politics in Africa, Asia and Latin America
2017, vol. 50, no. 4, pp. 332-366.

15 W. Zhang, G. Li, Environmental Decentralization, Environmental Protection Investment, and Green
Technology Innovation, Environmental Science and Pollution Research 2022, vol. 24, pp. 1-16.
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of symbols, numbers, images, sounds, or other representations. The legal frame-
work governing access to environmental information in Vietnam includes the Law
on Environmental Protection (2014), Decree 19/2015/ND-CP (2015) of the Gov-
ernment, the Law on Access to Information (2016), and most recently, the Law on
Environmental Protection (2020), which took effect from 1 January 2022.

Capacity-building efforts should focus on providing education, training, and
support to individuals and communities, enabling them to effectively engage in
environmental decision-making. This includes promoting an understanding of
the issues at hand, the decision-making processes involved, and the potential im-
pacts of environmental policies. By enhancing the capacity of individuals to analyse
complex environmental problems, policymakers can empower them to contribute
meaningfully to discussions and decision-making processes. The impact of public
participation on environmental decision-making should not be underestimated.
By embracing a participatory approach, policymakers can take advantage of the
diversity of perspectives, foster transparency, and build trust among stakeholders.
This can lead to better-informed and more legitimate decisions, as well as improved
implementation and acceptance of environmental policies.'®

Information is critical, especially when attempts are made to influence a decision
relating to the environment in which people live. “Gaining access to decision-mak-
ing processes is essential, and the Aarhus Convention provides this through the
Public Participation Directive (Directive 2003/35/EC). Unleash the power of public
participation with the Aarhus Convention.”"” “In Vietnam, the government is com-
mitted to giving the public a voice in environmental decision-making by providing
them with multiple avenues for meaningful participation, such as public meetings,
citizen assemblies, and other consulting processes. Beyond voting, these formal and
conventional approaches promote public participation and ensure that everyone’s
opinion is heard”'®

Vietnam is one of the few countries in the world that continues to be a socialist
state governed by a ruling Communist Party. One of the consequences of this is
that in many cases, people’s access to information on environmental as well as other
rights-related issues in Vietnam is often restricted.

16 M.H. Koski, L.E. Galloway, Geographic Variation in Floral Color and Reflectance Correlates with Tem-
perature and Colonization History, Frontiers in Plant Science 2020, vol. 11, p. 991.

7. S. Akerboom, R.K. Craig, How Law Structures Public Participation in Environmental Decision Making:
A Comparative Law Approach, Environmental Policy and Governance 2022, vol. 32, no. 3, pp. 232-246.

18 L. Beckwith et al., Youth Participation in Environmental Action in Vietnam: Learning Citizenship in
Liminal Spaces, The Geographical Journal 2022, vol. 189, no. 2, pp. 329-341.
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Arguably, it is time to consider a process of reviewing a range of Vietnamese
laws, and where appropriate, introduce amendments to ensure that, consistently
with international Conventions and Agreements to which Vietnam is currently
a signatory, the rights of its citizens are being adequately protected.

Although the Vietnamese government has already introduced a number of reg-
ulations to address problems and improve human rights, it is generally recognised
that the implementation process has encountered many difficulties in law enforce-
ment due to the limited ability and expertise of legislators as well as law enforcers.
There is little doubt that overcoming these limitations would improve the access
of Vietnamese citizens to universal human rights and, as a consequence, alter the
perspective of many - particularly in the Western international community — who
view the restrictions on the right to freedom of speech, peaceful assembly, move-
ment and religion as government action to ensure the Communist Party’s contin-
ued monopoly of power in Vietnam.

There are a number of ways in which the public can participate in environmen-
tal decision-making processes in Vietnam. For example, the government must pro-
vide information about environmental issues to the potentially impacted public in
a timely and transparent manner and must allow the public to participate in envi-
ronmental impact assessments (EIAs) for major development projects. In addition
to these formal channels for participation, the public can also participate in envi-
ronmental decision-making in Vietnam through non-governmental organisations
(NGOs) and community groups, which often work on environmental issues and
advocate for the protection of the environment."

The 2013 Constitution of Vietnam has increased people’s constitutional rights
and has been more successful in increasing the public and people’s involvement
in the EIA process for socio-economic development projects. These rights include
the right to environmental assets, the right of access to information, and the right
to express one’s views on critical issues concerning one’s life and development and
one’s community,” the Constitution also increases the participation of the people in
the overall policy process and, specifically, in achieving environmental rights. For
instance, through the new regulations on the right to life (Article 19) and the right
to live in a healthy environment (Article 43), the Constitution requires that these

19 Huong Thien, Vietnam’s Environmental NGOs Face Uncertain Status, Shrinking Civic Space, 13.02.2023,
https://news.mongabay.com/2023/02/vietnams-environmental-ngos-face-uncertain-status-shrink-
ing-civic-space/ [access: 15.12.2023].

20 G.C. Vu, K. Tran, Constitutional Debate and Development on Human Rights in Vietnam, Asian Journal
of Comparative Law 2016, vol. 11, no. 2, pp. 235-262.



Analysis of the right to live in a clean and healthy environment under Vietnamese law

regulations be legally institutionalised to ensure the protection of human rights in
general and environmental rights in particular.

To guarantee environmental rights, people need to take part in policymaking
regarding the environment, including being consulted, having access to sufficient
information to offer suggestions, and having the right to directly engage in the En-
vironmental Impact Assessment (EIA). The 1993 Law on Environmental Protection
has very few provisions with regard to governance and people’s involvement in the
enforcement of environmental protection laws. The said law does not contain any
clauses on public transparency and access to information. The only form of partic-
ipation that is encouraged under that law is in the form of education and training,
science and technology, dissemination of knowledge and legislation on environ-
mental protection; there are no regulations on the mechanism for implementing
the participation of the people and the accountability of state management agencies.

The 2005 Law on Environmental Protection clearly demonstrates the impor-
tance of people’s involvement in the governance and supervision of law enforce-
ment. People’s meetings, the submission of documents, and dialogues at the request
of the public, particularly when assessing EIA reports, are all ways in which indi-
viduals can take part in the management and oversight of environmental protec-
tion. State management agencies are held accountable for responding to opinions
expressed during dialogues with the public, as well as EIA reports. However, the
Law on Environmental Protection of 2014 still lacks adequate regulatory elements
that are necessary to ensure strong environmental protection. While the law out-
lines general regulations and encourages organisations, households and individuals
to participate in environmental protection activities, there are hardly any detailed
regulations concerning the participation of the people in environmental planning,
EIA or Strategic Environmental Assessment (SEA) reports, or even the mechanism
for people’s indirect participation in monitoring through the Fatherland Front and
member socio-political organisations. The law mainly focuses on promoting the
participation responsibility of socio-political and socio-professional organisations.

Consequently, the Law on Environmental Protection of 2020 has introduced
improvements as it clearly outlines the project owner’s responsibility to consult
with the local community from the time of making the EIA report. This outlines
their responsibilities for consultation, the consultation topics, the main consulta-
tion content and forms of consultation during EIA implementation. The results of
this consultation with the local community, relevant agencies and organisations are
vital information for the project owner to research and invent solutions to min-
imise the project’s impact on the environment and ultimately complete the pro-
jects EIA report. This has highlighted the increasingly important role of the local
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community in environmental protection, particularly through the formation of
effective models of community participation in protecting the environment. This
includes the participation of the community in providing information on environ-
mental protection, participating in the assessment of the enterprise’s environmental
protection results etc. The State administrative management system, albeit neces-
sary, is not enough to effectively combat environmental pollution. This is due to the
lack of resources to enforce and monitor the implementation of regulations, as well
as a general lack of belief in their effectiveness. Public Participation in Environmen-
tal Management has changed its role from time to time. The future of our planet
is in our hands, and we need everyone’s help to ensure it is safeguarded. National
laws allow for natural persons and legal entities, as well as associations of groups
of natural persons and legal entities, to participate in environmental management.

1.3. Access to justice

Access to justice in environmental law is an important concept, as it enables citizens
to take action against environmental issues that are affecting their lives or their
environment.” This concept is based on the idea that individuals should be able
to seek legal redress when they feel that their health, safety or well-being has been
negatively impacted by environmental issues. In order to ensure that individuals
have access to justice, several legal remedies have been developed.

With the right to environmental justice, NGOs and individuals can stand up
for their planet in court. Even the most well-crafted environmental laws can be
rendered powerless without this access to the courts. For example, environmental
justice is essential in the EU for enforcing and implementing EU laws to ensure
a healthy and safe environment for all.

The experience of the power of justice, and access to justice in environmental
matters in Vietnam provides citizens with the guarantees they need to challenge the
legality of decisions, acts, or omissions of public authorities of the provinces before
a national judge. They should discover the legal provisions available to protect their
rights and ensure that their voice is heard.

For example, the Law on Protection Environment of 2020 contains provisions
on the right to bring legal action in cases of environmental harm (Article 159 and

21 J. Kronenberg et al., Environmental Justice in the Context of Urban Green Space Availability, Accessibil-
ity, and Attractiveness in Postsocialist Cities, Cities 2020, vol. 106, 102862.
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Article 162).2 The Aarhus Convention also provides for the right to access justice
in environmental matters, including the right to challenge decisions, acts, or omis-
sions of public authorities that may have a negative impact on the environment.

Many studies by Vietnamese authors lack access to documents that analyse the
impact of different perspectives on the interaction between economic development
and environmental protection in the course of environmental conflicts in Vietnam.
Without this, it is hard for policymakers and practitioners to gain a comprehensive
understanding of the views and reactions of the parties involved in environmental
conflicts, how environmental conflicts arise, what factors drive environmental con-
flicts, what effects they have on people, and what are the appropriate solutions. This
study, which applies the “society integration” approach to comprehend the perspec-
tives and perceptions of stakeholders in environmental conflict, helps to fill this gap
in current knowledge of environmental conflict in Vietnam.”

In practice, however, access to justice in environmental matters can be a chal-
lenge in Vietnam, due in part to a lack of legal awareness and understanding of
environmental rights, as well as limited access to legal representation and other
resources. The government has taken steps to improve access to justice in envi-
ronmental matters, including by providing funding for legal aid programmes and
establishing specialised environmental courts in some provinces. However, more
needs to be done to ensure that all people in Vietnam have effective access to justice
in environmental matters. Access to justice in this area provides a range of guar-
antees that grants citizens and NGOs the ability to control public authorities with
regard to their legal requirements.

2. Suggestions

Based on his research, the author would like to suggest ways to improve the legal
system regarding the right to live in a clean and healthy environment in Vietnam.

22 M.-FE Fan, C.-M. Chiu, L. Mabon, Environmental Justice and the Politics of Pollution: The Case of the
Formosa Ha Tinh Steel Pollution Incident in Vietnam, Environment and Planning E: Nature and Space
2022, vol. 5, no. 1, pp. 189-206.

2 V.T. Nguyen et al., What Are the Environmental Conflict, Social Impact and Justice Implications for
Vietnam: A Case Study and Analysis of Policies?, January 2018.
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2.1. Enhancing the right to access environmental information

To ensure people’s right to access environmental information, legal provisions must
be perfected, such as regulations on the procedures and order for requesting envi-
ronmental information, time limits, fees for providing information, and procedures
for complaints and dispute resolution. Furthermore, sanctions for failing to provide
environmental information, providing incorrect information to state management
agencies and other production, business and service establishments must be clearly
defined. In the process of exercising the right to access environmental informa-
tion, if a state agency or public servant fails to provide information or performs
improperly, thereby damaging the legitimate rights and interests of individuals and
organisations, regulations must be put in place to address such cases. Moreover,
individuals should have the right to complain if they are refused information when
such a refusal is not in accordance with the grounds specified in the regulations on
establishments for refusing to provide information, or if the information provided
is not the information requested by them.*

Second, to improve the effectiveness of publicity and dissemination of knowl-
edge surrounding the right to access environmental information, both to the pub-
lic and specifically to production and business establishments, regarding their re-
sponsibility to provide environmental information and comply with regulations,
the following should be done: (a) ensuring that production and business establish-
ments are aware of their responsibilities and how to comply with the law, to create
a foundation for implementation (b) strengthening the capacity of state agencies in
guaranteeing the right to access environmental information. This should be done
by providing state agencies with adequate funds, facilities, and human resources
to fulfil the responsibility of providing environmental information, as well as to
coordinate with other state agencies in dealing with requests. (c) meeting people’s
demand for access to environmental information in the most effective way possible.

Third, the use of information technology to provide and access environmental
information should be encouraged. A specialised database of natural resources and
the environment should be developed quickly, and information sources which are
not in digital form should be digitised to enable their provision, management, re-
search and integration into a shared database. Additionally, access to environmen-
tal information should be enabled online, allowing people to access it quickly and

24 Bui Van Dung, The Right to Access Environmental Information in Vietnam, Journal of Human Studies
2010, vol. 2, no. 47, pp. 15-20.
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easily.” A unified electronic form should also be established for accessing environ-
mental information.

2.2, Supporting people in improving participation in environmental decision-making
processes

The trend in most developing countries is towards reforming their management
systems to include governance institutions with public participation. International
development organisations have been instrumental in providing research and pro-
moting good governance systems. For instance, Switzerland and Germany are car-
rying out the “Land Governance of the Mekong River” project in Cambodia, Laos,
Myanmar and Vietnam, where public participation in management and oversight
is a central component of a successful governance system.

Depending on the level of awareness and approach, public participation can
take a variety of forms. At the first level, the public is informed and kept up to date.
At the second level, the public is consulted, asked for their opinion and suggestions.
At the third level, the public can directly engage with the management agencies to
voice their desires and needs. At the fourth level, the public can collaborate and
converse directly with the regulatory agencies on an equal footing. At the fifth level,
the public has the ultimate authority to make the final decision.

The Government of Vietnam has always upheld the spirit of the slogan “people
know, people discuss, people do, people check™ and practiced grassroots democ-
racy, and encouraging results have been achieved. However, there are still many
limitations when it comes to promoting people’s interests in environmental deci-
sions. To address this, the following solutions should be implemented. First, giv-
en that peoples participation in the enforcement of environmental rights is still
limited, especially at the grassroots level, it is necessary to strengthen the practice
of democracy at the grassroots and the practice of direct democracy. Additionally,
monitoring mechanisms for environmental management should be strengthened,

25 PT. Huyen, T.T.P. Thao, Legal Mechanisms and Solutions to Enhance the Right to Access to Information on
Administrative Procedures, TNU Journal of Science and Technology 2021, vol. 226, no. 3, pp. 86-92.

26 L.J. Jansen, P.P. Kalas, Improving Governance of Tenure in Policy and Practice: Agrarian and Environ-
mental Transition in the Mekong Region and Its Impacts on Sustainability Analyzed through the “Ten-
ure-Scape’ Approach, Sustainability 2023, vol. 15, no. 3, p. 1773.

27 Ngoc Lam Nguyen, Exploring Challenges to Progress in Community Development in Vietnam Through
Capacity Building, Ho Chi Minh City Open University Journal of Science: Social Sciences 2005,
https://journalofscience.ou.edu.vn/index.php/soci-vi/article/view/1698 [access: 25.11.2023].
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including enhancing the supervisory role of elected bodies, socio-political organi-
sations, and social organisations. Along with the participation in supervision and
criticism of the people through Vietnamese Fatherland Front and its member or-
ganisations, it is also important to encourage direct participation of the people in
monitoring and criticism in the Environmental Impact Assessment (EIA) process,
especially at the local scale. To do this, legal regulations regarding the organisation,
operation, and role of associations related to environmental protection and EIA
should be complemented quickly. Furthermore, mechanisms for coordination and
cooperation between the state agencies, socio-political organisations, social organi-
sations, and all classes of people in monitoring and protecting the environment, as
well as exercising environmental rights should be introduced.

Second, environmental rights are relatively new in Vietnam and not everyone
is aware of them. This is due to the limited understanding and awareness among
the general public, as well as cadres and civil servants. Therefore, it is essential to
increase education, popularise and widely propagate the 2013 Constitution and
the Law on Environmental Protection of 2020, specifically the provisions related
to environmental management, the obligations of those responsible for respecting,
protecting, and implementing environmental protection, and the roles of socio-po-
litical organisations and social organisations in monitoring the implementation of
environmental management. Priority should be given to educating cadres and civil
servants of all levels and branches, disseminating information among them and
communicating with them.

Third, it is necessary to promote education and raise awareness among the peo-
ple, especially students who are the future owners of the country. Citizen participa-
tion enables each citizen to exercise control over socio-political life. As C. Pateman
states, “only when individuals are given the opportunity to participate in social
policies or to choose their representatives in accordance with their will can they
control their lives and personal development.”* Citizen participation is essential for
cultivating civic responsibility. It is a key factor in developing citizens’ social aware-
ness, as it involves people in all stages of the decision-making process not only in
environmental field and other major issues. It is an educational journey that shapes
and reinforces political socialisation. It contributes to the formation of the appro-
priate attitudes, psychological qualities, as well as knowledge and skills of citizens
in democratic activities. According to James Bohman, “the core of the development
and revival of civic spirit is to make them [citizens] feel more involved in public

28 M. Dean, Pateman’s Dilemma: Women and Citizenship, Theory and Society 1992, vol. 21, no. 1,
pp- 121-130.
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issues at the grassroots level, giving citizens a greater voice in matters related to
their lives”®

People must be made aware of the significance of their involvement in envi-
ronmental management, such as SEA and EIA reports, environmental protection
plans, and investment project decisions. Furthermore, they should be able to take
part in monitoring the implementation of environmental solutions, spotting en-
vironmental issues, and resolving them. Though the existing legal framework in
Vietnam has allowed for such participation, it is not comprehensive enough and
has been largely neglected. By increasing people’s role in environmental decisions,
potential environmental disputes that arise from environmental contamination can
be minimised.

In order for large projects, such as hydropower and mining, to have a positive
impact on people, it is necessary for the government to actively involve people in
the decision-making process. For this reason, it is important to hold consultations
with people’s representatives, to listen to their opinions, views and recommenda-
tions and to develop an appropriate policy plan that takes into account the interests
of all parties. This approach is essential for policy-making and implementation, as
it creates an atmosphere of cooperation, promotes social stability and contributes
to achieving political and economic equality for disadvantaged groups. Moreover,
it limits corruption in environmental issues and ensures that people can have their
voices heard and that resources are allocated fairly. Nevertheless, the most impor-
tant factor is whether the authorities are willing to listen to and act on the opinions
of the people and exercise accountability. Unfortunately, environmental corruption
is still a major barrier in Vietnam that prevents people from directly, completely
and effectively expressing their views and being involved in the management and
supervision of governance institutions.

2.3. Access to justice in environmental law

In order to understand the views and perceptions of the parties involved in envi-
ronmental disputes from a social constructionist approach, mechanisms and poli-
cies should be put in place to encourage people’s participation. This could include
allowing community organisations and social organisations representing those af-
fected by environmental pollution to file class action lawsuits. Additionally, there

29 AK. Cohen, J.R. Dawley-Carr, L. Pappas, A. Staudinger, Civic Studies: Fundamental Questions, Inter-
disciplinary Methods, The Good Society 2013, vol. 22, no. 2, pp. 122-136.
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is currently alack of independent and professional mediators in Vietnam while
related laws, such as the Law on Mediation or the Law on Environmental Protec-
tion, do not stipulate how to address this issue. As such, the Law on Environmental
Protection should provide a framework to guide the participation of independent
organisations in environmental dispute mediation. Moreover, with the available ex-
pertise, environmental institutes, universities and staff, as well as retired environ-
mental police, can also be potential mediators.”

The Vietnamese government needs to strictly implement its environmental laws,
starting with the “polluter pays” principle as a central concept because it provides
a way for those who have been harmed by environmental degradation to access
justice. This principle also constitutes an incentive for businesses and individuals
to be more mindful of their environmental impact and to take steps to prevent
environmental harm.

Additionally, access to justice in environmental law can also be based on the
“precautionary principle” The precautionary principle provides a useful framework
for those seeking access to justice in environmental law, as it allows them to pursue
legal action to prevent environmental harm that may occur.’

To ensure citizens have a better understanding of the law and legal procedures,
it is essential to organise legal seminars. Furthermore, to increase access to legal
services, more legal aid clinics and pro bono programmes should be established
so that those who cannot afford to hire an attorney are still able to obtain legal as-
sistance. In addition, via local workshops the legal system could be made easier to
understand and navigate for those who are unfamiliar with it.** This could include
providing more information and resources online, providing court interpreters,
and creating more user-friendly forms.

Finally, the author contends that the following innovations should be intro-
duced: (a) increased funding for legal aid organisations that provide free or low-
cost legal services to those in need (b) lower court fees and fines that no longer
disproportionately affect low-income individuals.

30 V'T.T. Phan, Improving Legal Framework to Implement the Right to Access to Justice in Environmental
Matters in Vietnam, VNUHCM Journal of Science and Technology Development 2015, vol. 18, no. 3,
pp. 135-146.

31 T.C. Thiet, The Polluter Pays Principle in The European Union Law and in Vietnam - Selected Issues,
Journal of Legal, Ethical and Regulatory Issues 2021, vol. 24, no. 6, pp. 1-12.

32 PTL. Huong, N.T. Thuy, Current Issues and Challenges for Legal Education in a Globalized Context:
A Case Study from Hanoi Law University, Vietnam, Asian Journal of Legal Education 2021, vol. 8,
no. 2, pp. 158-174.
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Conclusion

In this article, the author has traced the history and development of Vietnamese
law in relation to the human right to live in a healthy environment. Although this
right has been acknowledged by the Constitution and laws of Vietnam, in everyday
practice its implementation still needs to be improved through more effective in-
teraction between the authorities and citizens. While continuing economic growth
in Vietnam is both inevitable and desirable for the future material wellbeing of its
citizens, it needs to be recognised that this “progress” cannot be made at any price,
particularly at the cost of degradation to the environment which supports the via-
bility and health of communities which depend on it for their existence.

As Environmental Law has evolved in Vietnam, it has tried to strike a balance
between the imperatives of improving the standard of living of Vietnamese citizens
and the needs of those same people to live in an environment that is safe, healthy
and sustainable for all. It is the contention of the author that this balance can be
best achieved through the constant vigilance of a legal system that is attuned to the
environmental implications of industrial development, is determined to act accord-
ingly when the necessity arises as well as through extensive consultation, taking
into account the opinions of all stakeholders.

Specifically, the author firmly believes that local citizens who are affected by
these developments are major stakeholders in the decision-making processes and
have the right to participate, to have access to all relevant information and ultimate-
ly to receive the justice to which they are entitled.
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Pesiome: B cTaTbe paccmaTpuBaeTcs BOMPOC O BHECEHWMN V3MEHEHWIA B MHTEPNPETUPYIOLLEe peLleHMe, BbiHe-
CeHHoe YnpaBfieHnem CoLManbHOro CTPaxoBaHUA. B Hell aHanm3mpyioTca NONOXeHNsA, KOTopble B HacToALLee
BPEeMms NO3BONAIOT BHOCUTb U3MEHEHWA B PeLLeHe B pe3ysnbTaTe BO30OHOBNEHMA NPOU3BOACTBA. ABTOPbI pac-
CMOTPENY aHANOTMYHbIN UHCTUTYT Ha YPOBHE HAaNOroBOro NpaBsa 1 MPeANoXUIN NONpaBKy K HOPMam, No3Bo-
NALYI0 U3MEHATb VHTEPMPeTUpYIoLLee peLueHne, BbIHECEHHOe YNpaBieHreM COLMaNbHOrO CTPaxoBaHus,
nocsie Toro Kak oHO 6bI10 MPU3HAHO HEeBEPHbIM. B pe3ynbTaTte co3paHuA yCNoBMi ANA NCKMIOYEHNA 13 NPaBo-
BOro 060pOTa OLINOGOUYHBIX MHTEPNPETUPYIOLLNX peLleHnid ByeT ycuneHa 3awmuTHas GyHKLUUA nHTepnpeTauni
B OTHOLLEHMWV NNATENbLYMKOB B3HOCOB Ha COLMANbHOE CTPaxoBaHWe, MMeIoLLVX CTaTyC NpeAnpuHIMaTeneil.

KnioueBble cioBa: B3HOCHI Ha COLManbHOE CTpaxoBaHWe, Hanoru, UHTEPNPETVPYIOLLME PeLLEeHUs, BPEMEHHOM
pe3ynbTaT U3MEeHeHs TONKOBaHYIA Npasa

Pesiome: CTaTTA NpUCBAYEHA NUTAHHIO BHECEHHA 3MiH O PilleHHA NPO TNyMayeHHs, NMPUINHATOro 3aknagom
coujianbHoro ctpaxysaHHA. [poaHanizoBaHO NOMOXEHHS, AKi Hapa3si 403BONAIOTb BHOCUTU 3MiHMN A0 PilleHHA
B pe3ynbTaTi NOBTOPHOIo po3rnafy cnpasu. ABTOpU JOCAIANAN aHaNOrYHMI IHCTUTYT Ha PiBHI NOJATKOBOro
npasa Ta 3aMpornoHyBav BHECTV 3MiHM 1O HOPMATUBHUX aKTiB, AKi JO3BOMAIOTb 3MiHIOBATV PilleHHA Npo Tiy-
MayeHHs, BujaHe 3aknafioM coLjiaibHOro CTpaxyBaHHS, NiC/A TOro, AK BOHO Oy/0 BU3HaHe HeBIPHUM. Y pe3yrib-
TaTi yMOXJIMBNEHHA YCYHEHHA 3 NPaBOBOro 0biry HeBipHUX iHTEpMpeTaLiiHVX pilleHb 6yfe MOCUNEHO 3aXNCHY
byHKLUilo iHTepnpeTaLiil No BiAHOLEHHIO O MIATHMKIB BHECKIB Ha coLlianbHe CTpaxyBaHHs, AKi MaloTb CTaTyC
nignpuemu,is.

KniouoBi cnioBa: BHeCKM Ha coLlianbHe CTpaxyBaHHs, NOAATKY, PiLLeHHA NPO TAyMayeHHs, TemnoparbHa Aif 3MiHn
B T/lyMayeHHi HOpM npasa

Introduction

Interpretative decisions issued by the Social Insurance Institution (ZUS) under the
Act of 6 March 2018 - Entrepreneurs Law,' are a good solution for payers who
have the status of entrepreneurs. The current content of the legislation allows us to
distinguish several principles governing issuance related to the existence of contri-
bution interpretations. In the literature, the most important principles include the
following:

1) simplicity (lack of formality),

2) cheapness,

3) speed,

4) protection,

5) stability,

6) openness,

7) the binding force of established interpretative practice.”

1 Consolidated text: Journal of Laws [Dziennik Ustaw] 2023 item 2029.

2 T. Brzezicki, M. Noga, J. Wantoch-Rekowski, Wydawanie decyzji interpretacyjnych przedsiebiorcom
przez ZUS, Warszawa 2021, pp. 26 ff; see also T. Brzezicki, J. Wantoch-Rekowski, O zasadach decy-
zji interpretacyjnych wydawanych przez Zaktad Ubezpieczer Spotecznych, in: Umowy cywilnoprawne
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The principles of protection and stability are related to the fact that interpre-
tative decisions are, in practice, impossible to eliminate from legal turnover. This
results in ZUS’s only ‘defence’ of its view that saying an entrepreneur is protected by
an incorrect interpretative decision is to assume that the factual situation indicated
in the interpretation differs from that found by ZUS in ‘reality), for example, during
an inspection. As a result, the practical protective power of the interpretative deci-
sion is illusory. The payer of social security contributions does not know whether
ZUS will recognise the ‘actual’ state of affairs with that described in the application
for the interpretation and, consequently, in the interpretative decision. Such an ac-
tion also causes additional organisational and formal involvement, as it is necessary
to conduct a separate proceeding in which the factual and legal state constituting
the basis for issuing the interpretation is challenged. From a theoretical perspective,
such an action is not systemically legitimate. This is because it is unacceptable for
an authority to seek a way out of a situation ‘by force’ due to the lack of legal insti-
tutions enabling it to bring about a state of compliance with the law.

ZUS should be able to amend interpretative decisions if they are found to be
incorrect. There is no need to invent new concepts; solutions operating at the level
of tax law should be used.

This article presents the issue of amending interpretative decisions based on ex-
isting regulations that have only a theoretical and legal meaning and are, in princi-
ple, inapplicable in practice. The solutions for individual tax interpretations are also
briefly analysed as a possible inspiration for revising contributory interpretation
rules.

The last part of the study included de lege ferenda proposals. Importantly, grant-
ing certain entities the right to amend an incorrect interpretative decision on so-
cial insurance contributions is only an apparent worsening of the legal situation of
contribution payers with the status of entrepreneurs. In practice, such a possibility
would make the principle of protection and certainty, which characterise the insti-
tution of contribution interpretations, real.

Therefore, this study’s main objective is to propose legislative changes in the
interpretation of the contribution rules to better protect social security payers with
entrepreneurial status.

This article primarily uses the classic research method for legal sciences (i.e. the
dogmatic legal method) along with literature and case law. This article considers
the legal situation as of 31 October 2023 in Poland.

w ubezpieczeniach spotecznych, eds. M. Szabtowska-Juckiewicz, M. Walachowska, J. Wantoch-Re-
kowski, Warszawa 2015, pp. 300-309.

STUDIA PRAWNICZE KUL 4(100) 2024 135



Tomasz Brzezicki, Jacek Wantoch-Rekowski

136

1. Contribution interpretations: Basic issues

Article 83d (1) of the Act of 13 October 1998 on the Social Security System® pro-
vides that ZUS issues individual interpretations referred to in Article 34 of the
Act of 6 March 2018, Entrepreneurs Law. These are regarding the obligation to be
subject to social insurance, the principles of calculating contributions to social in-
surance, health insurance, the Labour Fund, the Solidarity Fund, the Guaranteed
Employee Benefits Fund and the Bridging Pension Fund, as well as the basis for the
assessment of these contributions. Individual interpretations, together with a re-
quest for an interpretation after removal of data identifying the applicant and other
entities indicated in the content of the interpretation, are immediately published by
ZUS in the Public Information Bulletin.

Article 34 (1) of Entrepreneurs Law stipulates that an entrepreneur may submit
to a competent authority or a competent state organisational unit a request for an
explanation regarding the scope and manner of application of regulations that im-
pose an obligation on the entrepreneur to pay public levies or social or health insur-
ance contributions in their individual case (individual interpretation). A request for
an individual interpretation may relate to an existing factual state or future events
(Article 34 (2)). It follows from Article 34 (5) that an individual interpretation is
granted by way of a decision that may be appealed. The individual interpretation
contains an exhaustive description of the actual state of affairs or future events pre-
sented in the application and an indication of the correct position, together with
a legal justification and instructions on the right to file an appeal.

Under Article 34 (15) of the Entrepreneurs Law, a competent authority and
a relevant state organisational unit must promptly post individual interpretations in
the Public Information Bulletin on the subject page of the office serving the author-
ity or the state organisational unit after deleting data identifying the entrepreneur
and other entities indicated in the content of the individual interpretation. In the
case of repealing or annulling an individual interpretation, a competent authority
or a competent state organisational unit immediately removes this interpretation
from the Public Information Bulletin with a note about the reason for removal. In
the case of changing an individual interpretation, a competent authority or a com-
petent state organisational unit immediately places the changed individual inter-
pretation in the Public Information Bulletin and adds a note about the reason for
the change.

3 Consolidated text: Journal of Laws 2023 item 1230 as amended.
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Article 35 (1) of the Entrepreneurs Law is important from the entrepreneur’s
perspective. It states that an individual interpretation is not binding on the entre-
preneur, with the reservation that the entrepreneur may not be charged with ad-
ministrative or financial sanctions or penalties to the extent to which they complied
with the obtained individual interpretation or with taxes in an amount higher than
that resulting from the obtained individual interpretation. By contrast, it follows
from Article 35 (2) of the Entrepreneurs Law that an individual interpretation is
binding on the authorities or state organisational units competent for the entrepre-
neur and may be amended only by the resumption of proceedings. An interpreta-
tion that results in irreversible legal consequences must not be changed.

2, Revision of interpretative decisions under the current state of the law

A decision on an individual contributory interpretation is indefinite. This means

that an individual contributory interpretation remains in legal circulation as long

as it is not formally eliminated from it.* The only possibility of changing an errone-
ous interpretative decision is reopening the proceedings. This has been analysed in
detail in the literature.’

Because procedure resumption belongs to one of the extraordinary modes of
administrative proceedings, the prerequisites for resuming proceedings should be
interpreted strictly. Defects in the proceedings that allow for resuming proceedings
are regulated in Article 145 (1), Article 145a, Article 145aa and Article 145b of the
Act of 14 June 1960 - Code of Administrative Procedure.® In a case concluded by
a final decision, proceedings are resumed if the following occur:

1) The evidence on the basis of which the relevant facts were established has pro-
ved to be false.

2) The decision has been issued as a result of a criminal offence.

3) The decision has been issued by an employee or a public administrative body
subject to exclusion under Articles 24, 25 and 27 of the Code of Administrative
Procedure.

4) A party has not participated in the proceedings through no fault of its own.

4 T. Brzezicki, M. Noga, ]. Wantoch-Rekowski, Wydawanie decyzji interpretacyjnych..., p. 103.

5 T. Brzezicki, ]. Wantoch-Rekowski, O mozliwosci wyeliminowania z obrotu prawnego interpretacji
sktadkowych, Przeglad Ustawodawstwa Gospodarczego 2015, no. 1, pp. 26-31.

6  Consolidated text: Journal of Laws 2023 item 803.
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5) Relevant evidence on the decision date, unknown to the authority that made the
decision, emerges.

6) The decision has been made without obtaining the legally required position of
another authority.

7) A competent authority or court has resolved the preliminary issue differently
from the assessment adopted when issuing the decision (Article 100 (2) of the
Code of Administrative Procedure).

8) The decision was made on the basis of another decision or court ruling that has
been subsequently overturned or amended.”

Itis also possible to demand that proceedings resume when the Constitutional Tri-
bunal has ruled on the inconsistency with the Constitution of the Republic of Poland,
an international agreement or the law of the normative act under which the decision
was issued (Article 145a of the Code of Administrative Procedure). Additionally, it is
possible to do so when a judgment of the Court of Justice of the European Union has
been issued that affects the decision’s content (Article 145aa of the Code of Adminis-
trative Procedure). A final possibility is that a court decision stating a violation of the
principle of equal treatment under the Act of 3 December 2010 on the implementa-
tion of certain provisions of the European Union on equal treatment® has been issued
if the violation of this principle affected the resolution of the case completed by the
final decision (Article 145b of the Code of Administrative Procedure).

As arule, the resumption of proceedings refers to defects of a procedural nature.
In practice, it is difficult to find cases apart from situations of defects related to sub-
sequent rulings of the Constitutional Tribunal or the Court of Justice of the Europe-
an Union, in which there is a premise allowing effective resumption of proceedings.

Due to the specific nature of the proceedings on the issuance of an interpretative
decision by ZUS, in practice, the occurrence of a premise for the resumption of the
proceedings is unrealistic. It should be emphasised that it is the applicant who pre-
sents all circumstances relevant to the case, while the action of ZUS (acting in these
cases as a public administrative body in the functional sense) is limited to issuing
a decision. In principle, it may be said that no explanatory proceedings are con-
ducted in these cases that could constitute grounds for reopening the proceedings
(e.g. on the basis of the premise provided for in Article 145 (1) (4) of the Code of
Administrative Procedure [a party did not participate in the proceedings through
no fault of its own] or Article 145 (1) (5) of the Code of Administrative Procedure
[new significant facts or new evidence emerge on the date of issuing the authority

7 T. Brzezicki, M. Noga, ]. Wantoch-Rekowski, Wydawanie decyzji interpretacyjnych. .., p. 106.
8 Consolidated text: Journal of Laws 2020 item 2156 as amended.
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decision]). The indicated grounds may be described as typical and most frequently
occurring in ‘ordinary’ resumption proceedings. Consequently, the direct applica-
tion of the resumption of proceedings does not seem to be an appropriate proce-
dure from a practical standpoint. Although such an institution should exist, it plays
the role of a ‘safety net’ rather than a legal institution of any importance.

Consequently, an erroneously issued interpretative decision cannot be eliminated
from legal circulation. Contrary to appearance, this is not advantageous for entrepre-
neurs, as the principle of protection resulting from an interpretative decision may,
in practice, be fiction. ZUS, unable to eliminate an erroneous decision favourable to
an entrepreneur (payer of contributions), tries to demonstrate that the decision is
not applicable in a given case because the ascertained factual state is different from
the one described in the application for the decision and becomes its element. Thus,
a situation arises where the entrepreneur is unsure whether they are protected by the
obtained individual interpretation, as ZUS may always refer to discrepancies between
the actual state of affairs and that described in the interpretation decision.

Notably, the legislator in Poland explicitly limited other possibilities of changing
a decision provided for in Article 154 of the Code of Administrative Procedure
(concerning the repeal or amendment of a decision not creating acquired rights)
and Article 155 of the Code of Administrative Procedure (concerning the repeal or
amendment of a decision creating acquired rights). Allowing the above-mentioned
modes would also introduce additional practical difficulties and lead to many prob-
lems in their application. Still, the procedure limiting the possibility of changing the
interpretation was a deliberate action of the legislator. However, this action was not
preceded by a deeper reflection of a theoretical or practical nature.

Given the above, it is reasonable to argue that a control mechanism would allow
ZUS to amend interpretative decisions. In this way, the principles of protection
and certainty related to the essence of interpretative decisions could be real and
not merely apparent. The formulation of de lege ferenda conclusions in this respect
requires an analysis of tax solutions that relate to individual tax interpretations.

3. Amending individual tax interpretations

Under Article 14b (1) of the Act of 29 August 1997 on the Tax Ordinance,’ the
director of the National Revenue Administration Information Centre, at the re-

9 Consolidated text: Journal of Laws 2022 item 2651 as amended.
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quest of an interested party, issues, in their individual case, an interpretation of tax

law provisions (individual interpretation). As aptly pointed out by the Voivodship

Administrative Court (Wojewddzki Sad Administracyjny, WSA) in Szczecin in its

judgment of 30 January 2020,' the institution of individual interpretations of tax

law provisions has two functions:

1) It is informative, as it aims to remove possible doubts about the legal and tax
consequences of applying a particular tax law provision to a specific factual situ-
ation.

2) It provides a guarantee, as it protects an entity that has complied with an indi-
vidual interpretation issued in its case against possible negative consequences
resulting from compliance with its content.

An individual interpretation may be amended, repealed or declared expired.
This is regulated by Article 14e of the Tax Ordinance. Under Section 1, the head of
the National Revenue Administration may do the following ex officio:

1) Amend ex officio an individual interpretation, if found to be incorrect, consi-
dering, in particular, the case law of the courts, the Constitutional Tribunal or
the Court of Justice of the European Union.

2) Revoke the individual interpretation and discontinue the proceedings on issu-
ing an individual interpretation if there were grounds for refusal to initiate pro-
ceedings on issuing an individual interpretation at the date of its issuance.

3) Revoke the individual interpretation due to the occurrence of a premise listed
in Article 1b (5b) and refuse, with a decision against which a complaint may be
lodged, to issue an individual interpretation.

In turn, Article 14e (1a) regulates the competences of the director of the Na-
tional Revenue Administration Information Centre with regard to amending an
individual interpretation, declaring it invalid and revoking it.

It follows from Article 14 (1) of the Tax Ordinance that the head of the National
Revenue Administration is entitled to change an issued individual interpretation ex
officio if they find it to be incorrect. At the same time, they are not bound by any
deadline, which allows for changing an individual interpretation at any time. How-
ever, they must consider the jurisprudence of courts, the Constitutional Tribunal or
the Court of Justice of the European Union."!

The basic legal consequence of changing an individual interpretation is the cre-
ation of a new individual interpretation. It has the same legal force as the previous

10 TSA/Sz 695/19, LEX no. 2798808.
11 K. Teszner, Komentarz do art. 14e, in: Ordynacja podatkowa, vol. 1. Zobowigzania podatkowe.
Art. 1-119zzk. Komentarz aktualizowany, ed. L. Etel, 2023 [LEX database].
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interpretation and is subject to identical requirements regarding its content and the
obligatory publication."

In its judgment of 14 April 2023, the Supreme Administrative Court ruled that
the legislator did not provide for the possibility of a partial change of interpretation.
The provision of Article 14e (1.1) of the Tax Ordinance provides for a change in an
individual interpretation. Therefore, the entire interpretation should be assumed to
be subject to change. Consequently, a newly issued amended interpretation should
concern the entire factual state indicated in the application and all provisions sub-
ject to interpretation.

It follows from the wording of Article 14e (1) of the Tax Ordinance that a change
in an individual interpretation is possible when the authority has found it to be
incorrect, not when this incorrectness is found in a court or Constitutional Tri-
bunal ruling in an identical or similar factual and legal situation. When amending
an individual interpretation, the interpreting authority is obliged to consider such
rulings as seem obvious if they are issued. The silence of courts or tribunals on
a particular legal issue that is the subject of an individual interpretation does not
deprive the authorised body of the ability to change the interpretation if it finds it
incorrect."

The judgment of the Supreme Administrative Court of 23 October 2018" em-
phasised that the basic premise for changing an individual interpretation is that it
is objectively incorrect, which cannot be limited to the scope of irregularities in the
interpretation of provisions revealed in judgments of courts or tribunals. In turn,
the judgment of the WSA in Szczecin on 25 July 2018'¢ indicates that the authority
that assesses whether an individual interpretation is incorrect should (using the
views of the courts) amend the interpretation. These activities can be described as
the process of supervising individual interpretations issued by the authority. The
existence of the case law of the administrative courts does not deprive the body of
exercising supervisory functions of the right to independently assess events and
interpret regulations in cases other than those in which a specific judgment was
issued. This authority should intend to assess whether and to what extent certain
court rulings are useful in a given case.

12 Tbidem.

13 TFSK 464/20, LEX no. 3548609.

14 In the judgment of the Supreme Administrative Court of 20 November 2020, II FSK 1913/18, LEX
no. 3097800.

15 JI FSK 1812/18, LEX no. 2576790.

16 1SA/Sz377/18, LEX no. 2529850.
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The approach to irregularities in tax interpretations indicated in court rulings
should be used to address irregularities in contributory interpretations in the con-
text of their revision, as discussed in more detail in the next section of this paper.

4. De lege ferenda conclusions

Tax solutions concerning the amendment of individual tax interpretations cannot
be directly transferred to the plane of contributory interpretations. However, they
may be an inspiration to create solutions appropriate for decisions issued by ZUS
or, more broadly, to amend the Entrepreneurs Law with regard to the regulation
(Article 35 (2)) concerning the amendment of an individual interpretation, which
is currently limited only to the institution of resumption of proceedings. Such
a solution is also not alien to the legal system. Indeed, it should be noted that under
Article 163 of the Code of Administrative Procedure, a public administrative body
may repeal or amend a decision by virtue of which a party has acquired a right, as
well as in other cases and on principles other than those specified in this chapter if
specific provisions so provide. It is assumed in the literature that:

[...] this provision is, in a way, a development of the exceptions to the principle of dura-
bility of a final decision contained in Article 16 (i.e. extraordinary procedures followed
by the revocation or amendment of a decision), while its content does not establish such
a procedure but only indicates that such a procedure may be introduced by way of speci-
fic provisions. It also does not change the nature of these exceptions (i.e. the conditions
for their application should be understood narrowly. By virtue of this provision, a deci-
sion by which a party has acquired a right may also be annulled or amended on the basis
of special provisions. As indicated, the content of the provision under consideration
does not allow [us] to treat it as a stand-alone basis for triggering and carrying out an
extraordinary procedure.”

Therefore, it would not be legal ephemera to introduce a specific legal basis oth-
er than the institution of resumption of proceedings, allowing the revocation of an
interpretative decision already issued.

In practice, interpretative decisions on contribution issues are issued by two
branches of ZUS (i.e. Gdansk and Lublin) and are signed by the directors of these

17 K. Klonowski, Komentarz do art. 163, in: Kodeks postepowania administracyjnego. Komentarz, ed.
H. Knysiak-Sudyka, Warszawa 2023, Article 163.
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branches. Naturally, interpretative decisions should be identical in identical factual
and legal situations. However, it may happen that the same branch issues differ-
ent decisions, and the interpretation of the legislation may differ between the two
branches. It is also clear that any interpretative decision is subject to the possibility
that a factual error is made in issuing it. The probability of such an event is not
high, but the possibility of it occurring cannot be denied. Once an interpretative
decision has been issued, it cannot be amended, except for the theoretical option of
an amendment as a result of reopening the proceedings.

Importantly, the president of ZUS should be able to change the interpretation
decision. If an individual contributory interpretation is found to be incorrect, con-
sidering, in particular, court rulings, the Constitutional Tribunal or the Court of
Justice of the European Union, the president of ZUS should amend ex officio the
decision issued by one of the two heads of the ZUS branches. The ZUS president
should be able to amend the decision regardless of the time since the interpretative
decision was issued. It is important that the state of the law at the time of the deci-
sion’s amendment was the same as when the interpretative decision was issued. At
the level of tax law, Morawski stated that an amendment to an interpretation must
involve a process of interpretation of the law and the formulation, in a substantive
sense, of a new view of the authority. It thus replaces the ‘old” interpretation with
a ‘new’ one."® This view is also accurate regarding contributory interpretations.

The finding of an ‘irregularity’ that would enable the president of ZUS to amend
the interpretative decision may raise doubts as to the definition of the term. If the
decision were changed to the detriment of the entrepreneur, the action of the pres-
ident of ZUS would certainly be contested. Therefore, it is clear that Article 83 (2)
of the Act on the Social Security System should apply, according to which an appeal
against a decision of ZUS may be lodged with a competent court within the time
limit and under the rules set out in the provisions of the Act of 17 November 1964
on the Code of Civil Procedure.” The determination of irregularities by the ZUS
president would thus be subject to judicial control and prevent unauthorised inter-
ference in interpretative decisions issued by this official.

The opportunity for the ZUS president to make changes would have to be treat-
ed as an exception and not a rule. The finding of irregularity would have to be so
evident that in the event of a judicial review, the ZUS president would be granted
the right to make a change. Otherwise, there would be a legitimate risk that the
principles of protection and certainty, derived from the essence of individual con-
tribution interpretations, would be fiction.

18 W. Morawski, Interpretacje prawa podatkowego i celnego — stabilnos¢ i zmiana, Warszawa 2012, p. 301.
19 Consolidated text: Journal of Laws 2023 item 1550.
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The principles deriving from the Entrepreneurs Law that describe individual
contributory interpretations — protection and certainty - dictate that the original
interpretative decision is valid until it is amended. The amended interpretative de-
cision should take effect from the day after issuance.

Additionally, individual interpretative decisions regarding social insurance con-
tributions are made by two ZUS branches. Therefore, with the advent of the opportu-
nity to issue contribution interpretations, interpretative decisions were issued by all
ZUS branches in Poland, of which there were 43. It is obvious that there could be no
uniform line of interpretation in such a situation. Reducing the number of branches
issuing the decision to two was a desirable and apt solution but not ideal. There are no
formal, organisational or substantive obstacles to all interpretative decisions issued by
the ZUS president. After all, that official uses specialised legal assistance in the ZUS
head office that is unavailable to individual branches. Such a solution would ensure
uniformity in the interpretation of contribution regulations.

The consequence of issuing individual interpretative decisions by the ZUS presi-
dent should include the possibility of amending decisions by the minister in charge
of social security in the case of finding irregularities. The decisions of that minister
should be subject to appeal under Article 83 (2) of the Act on the Social Security
System.

Conclusion

Individual interpretations of contribution regulations issued by ZUS are, by defi-
nition, intended to protect social insurance contribution payers with the status of
entrepreneurs from uncertainty regarding the interpretation of regulations. The
provisions of the Act on the Social Security System and the Entrepreneurs Law
regulate the institution of individual interpretations of contribution regulations,
which, from the perspective of the contribution payer, perform a primarily protec-
tive function. The contribution payer also needs to be certain of the interpretation
of the provisions concerning contribution obligations.

An individual interpretation issued by ZUS may be incorrect. The possibilities
resulting from the provisions of the Code of Administrative Proceedings (due to
the reference contained in the Business Act) to change the decision, using the pro-
visions on the resumption of proceedings with regard to contribution tax interpre-
tations, are not practically applicable. This is due to the specificity of the regulations
that govern the interpretations and specificity of the regulated matter.
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It is, therefore, necessary to introduce the legal possibility of amending a con-
tributory interpretation when it is incorrect. An irregularity should be objective
and evident. The person authorised to issue a ‘new’ decision should be the president
of ZUS or, alternatively, the minister in charge of social security.
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Summary: This study analyses the directions of changes in the rules for taxing personal income introduced in
2021-2022 in the light of selected tax principles. The structure of the personal income tax in force since 1992
has been based on certain assumptions, referred to in the tax law doctrine as tax principles. Over thirty years,
the shape of income tax has undergone numerous changes, which have led to a gradual departure from the ini-
tially adopted assumptions. The study assesses these changes from the perspective of the principles of equality,
certainty, prohibition of retroactive law, protection of fairly acquired rights, statutory basis for taxes, clarity,
stability and cheapness. The method used was dogmatic-legal research. As a result of the analysis, it can be
stated that the changes introduced in the rules for taxing the income of natural persons, especially those imple-
mented in 2021-2022, significantly violate tax principles, in particular the principle of equality and tax certainty.
Key words: tax principles, personal income tax, Polish Deal

Streszczenie: Przedmiotem opracowania jest analiza kierunkéw dokonanych w latach 2021-2022 zmian regut
opodatkowania dochoddéw 0séb fizycznych w swietle wybranych zasad podatkowych. Konstrukcja obowigzu-
jacego od 1992 r. podatku dochodowego od 0s6b fizycznych opierata sie na pewnych zatozeniach, okreslanych
w doktrynie prawa podatkowego mianem zasad podatkowych. Na przestrzeni ponad trzydziestu lat ksztatt
podatku dochodowego ulegat licznym przemianom, ktére prowadzity do stopniowego odejscia od poczat-
kowo przyjetych zatozen. W artykule zaprezentowano ocene dokonywanych zmian z punktu widzenia zasad:
réwnosci, pewnosci, zakazu dziatania prawa wstecz, ochrony praw sprawiedliwie nabytych, ustawowego umo-
cowania podatkdw, jasnosci, stabilnosci i taniosci. W badaniach postuzono sie dogmatyczno-prawna metoda
badawcza. W wyniku przeprowadzonej analizy mozna sformutowac wniosek gtoszacy, ze wprowadzane zmiany
w regutach opodatkowania dochodéw 0s6b fizycznych, zwtaszcza te dokonane w latach 2021-2022, w istotny
sposéb naruszaja zasady podatkowe, w tym w szczegdlnosci zasade réwnosci i pewnosci podatku.

Stowa kluczowe: zasady podatkowe, podatek dochodowy od oséb fizycznych, Polski tad

Pestome: [pegmeToM nCCnefoBaHUA ABNAETCA aHAaNM3 HanpaBleHUN U3MEHEHWN, BHOCUMbIX B 2021-2022
rogax B MpaBwia HaMoroo60XeHUs1 OX0A0B GU3NUYECKUX NNL, B CBETEe OTAEbHbIX HaNIOrOBbIX MPUHLIMMOB.
[encTyiowan ¢ 1992 rofa KOHCTPYKLUA Haora Ha AoXoAbl dr3nyecknx nuy 6asmpoBanacb Ha onpegesneH-
HbIX UCXOAHbIX MONOXKEHUAX, UMEHYEMbIX B JOKTPMHE HAIOrOBOrO NPaBa HanoroBbiMy NprHUmMnamu. 3a 6onee
yem TpuAaLATUNeTHUI Nepuog dbopma NOAOXOLHOrO Hanora npeTepresnia MHOroUYKC/IeHHbIe TpaHchopmaLumu,
KOTOpble NPUBENY K MOCTENEHHOMY OTXOAy OT NepBOHaYanbHO NPUHATLIX NPefnocbioK. B cTaTbe npeacTas-
NleHa OLleHKa NPOV30LLEeALWNX U3MEHEHWI C TOUKWN 3PEHNA NPUHLMNOB: PaBEHCTBA, ONPefeneHHOCTY, 3anpeTa
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NpUMEeHeHNsi 06PaTHON CUIIbl 3aKOHA, 3aLYMTbl CNPABEAJSIMBO NPUOOPETEHHDBIX MPaB, 3aKOHOLATENIbHOIO 3aKpe-
NNeHNA HAIOroBbIX MPaB, ACHOCTY, CTabUIBHOCTM 1 felleBr3HbI B3MaHUA. B nccneaoBaHnm ncnonb3oBanca
[OrMaTVKO-NPaBOBO MeTof UccnejoBaHuA. B pesynbTtate NpoBeAeHHOro aHanrsa MOXHO cPOpMynnpoBaTh
BbIBOA O TOM, UYTO BHECEHHbIE V3MEHEHUs B NMpaBuiia HafloroobsIoXKeHNsA JOXOA0B GU3NYECKX UL, OCO6EHHO
B 2021-2022 rofax, CyLeCTBEHHO HapyLUIAOT HaSI0roBble MPUHLMMbI, B YaCTHOCTW NPUHLIMN paBeHCTBa U Ha-
NOroBOW onpeAeneHHoCTU.

KnioueBble c/10Ba: HaforoBble MPUHLIMMbI, HANOT Ha JOX0oAbl GU3NYECKUX NuL, nporpamma «Monbckunin Nag»

Pestome: MpeameTom JOCNIIKEHHA € aHasi3 HanNpsAMIB 3MiH NMPaBU ONOAATKYBaHHSA AoxofiB di3nyHUX ocib
y 2021-2022 poKax y CBiTNi 06paHMX NpUHLMNIB ONoAaTKyBaHHA. YvHHa 3 1992 poKy KOHCTPYKLiA NOAATKY Ha
noxofu $isNYHUX OCi6 FPYHTYBanacsa Ha NEeBHUX BUXIAHVX MONOXKEHHAX, AKi B AOKTPUHI NOJATKOBOrO Npasa
oTpUMany Ha3By NPUHLWMIB OMoAaTKyBaHHA. [POTAroM NoHaa TPUALATY POKiB Gpopma NprbyTKOBOro nofaTky
3a3Hana YMCieHHUX TpaHcpopmaLlliii, AKi Npr3Benn Ao MOCTYNOBOro BiAXOAY Bifi MOYAaTKOBMX MPUMYLLEHb.
Y cTaTTi NpefCcTaBneHo OLiHKY BHECEHMX 3MiH 3 TOUKM 30pYy NPUHLUMIB PIBHOCTI, BU3HAYE€HOCTi, 3a60pOHU
3BOPOTHOI CWNK, 3aXUCTY CpaBefIMBO HabyTUX NpaB, 3aKOHOAABYOTrO 3aKpirnjieHHs NofaTkiB, 3p03yMinocTi,
CTabiNbHOCTI Ta AeweBM3HW. Y AOCNILKEHHI BUKOPUCTAHO [OIMATUKO-IOPUANYHUI METOA AOCNIAMKEHHS.
Y pe3synbTaTi NpoBefeHOro aHanisy MoXxHa cGopMynoBaTyi BUCHOBOK MPO Te, O 3MiHU, BHeCeHi Jo npaBun
onofaTkyBaHHA [OXOAIB Oi3nuHMX 0cCi6, 0cobnmBo y 2021-2022 poKax, CyTTEBO MOPYLUYOTb MPUHLMMNN
onopaaTtkKyBaHHSA, 30KpeMa NPUHLMMN NOAATKOBOI PiIBHOCTI Ta BU3HAYE€HOCTI.

KniouoBi cioBa: npasyina onofaTKyBaHHs, NprbyTKOBUIA MOAATOK 3 Gi3nuHUX 0ci6, MonbcbKuin NopaaoK

1. Rules of taxation of personal income - introductory remarks

Income earned by natural persons is subject to personal income tax, which is paid
in accordance with the general rules, i.e., based on a progressive tier scale, or which
may be subject to taxation based on simplified rules - in other words, covered by
simplified forms of taxation.!

Personal income tax, including its simplified forms, has undergone numerous
transformations over the years. Changes pertained to the scope of the taxation ob-
ject, tax rates, reliefs and exemptions. Simplified forms of income tax have also been
subject to constant changes.

The changes have increasingly violated certain rules underlying the construc-
tion of personal income tax.

These rules may be defined as the principles of taxation which are understood,
on the one hand, as postulates of representatives of the tax law doctrine constituting
certain models for the normative solutions being developed and, on the other, as

1 See the Act of 26 July 1991 on Personal Income Tax, consolidated text: Journal of Laws [Dziennik
Ustaw] 2023 item 2760 as amended (hereinafter: the Income Tax Act) and the Act of 20 November
1998 on Lump-Sum Income Tax on Certain Revenues Earned by Natural Persons, consolidated text:
Journal of Laws 2023 item 1414 as amended (hereinafter: the Lump-Sum Act).
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features of these solutions that may be derived from the content of the regulations
in force.?

This article aims to evaluate changes in the rules of taxation of personal income
introduced mainly in 2021-2022 in the light of selected tax principles, especially
tax equality, cheapness, certainty and convenience.

The article draws on an analysis of the content of normative acts, jurisprudence
and literature. The dominant research method used in conducting the study, the
results of which are described in the article, was the dogmatic method related to
logical-language analysis and interpretation of the legal text.

The article puts forward the thesis that the changes introduced in the rules of
taxation of personal income, especially those introduced in 2021-2022, materially
infringe tax principles, in particular, tax equality and certainty.

2. Provisions of the Act on Personal Income Tax and the Act on Lump-Sum
Income Tax in the light of selected tax principles

Personal income tax adopted in 1991 was based on the general global tax concept
with few exceptions displaying the features of “schedular” tax. At present, the range
of income not subject to aggregation is steadily growing. Hence, the model of gen-
eral income tax is being gradually abandoned in favour of the concept of “schedu-
lar” tax, in which separate methods of determining the tax base and different tax
rates apply to individual sources of income.’

2 See in more detail: A. Gomutowicz, Zasady podatkowe wczoraj i dzis, Warszawa 2001; R. Kowalczyk,
in: Prawo finansowe, eds. R. Mastalski, E. Fojcik-Mastalska, Warszawa 2013, p. 62; A. Gomultowicz,
Zasady podatkowe, in: System Prawa Finansowego, vol. 3. Prawo daninowe, ed. L. Etel, Warszawa
2010, pp. 99-130; R. Zielinski, Personalizacja w systemie obcigzen dochodéw o0s6b fizycznych w Polsce,
Warszawa 2019, pp. 27-66.

3 For more details on the two taxation models, refer to: R. Mastalski, Prawo podatkowe II - czes¢ szcze-
gélowa, Warszawa 1996, pp. 45-46 and J. Szolno-Koguc, Reforma polskiego systemu podatkowego
w latach 1990-1995 (zatozenia a realizacja), Lublin 2000, pp. 79 ff., as well as W. Woéjtowicz, Podsta-
wowe zatozenia nowych podatkéw dochodowych, Przeglad Sadowy 1992, no. 9, pp. 3-4; P. Smolen,
in: W. Woéjtowicz, P. Smolen, Podatek dochodowy od 0sob fizycznych - prorodzinny czy neutralny?,
Warszawa 1999, p. 26-27 and H. Radziszewski, Nauka skarbowosci, Warszawa 1919, pp. 303-318, as
well as S. Glabinski, Wyktad nauki skarbowej, Lwow 1894, p. 346, and R. Rybarski, Nauka skarbowosci,
Warszawa 1935, pp. 266-268; E. Malecka-Ziembinska, Podatek dochodowy jako regulator docho-
déw 0s6b fizycznych w Polsce okresu transformacji ustrojowej, Poznan 2006, pp. 48-50; J. Matecki, in:
A. Gomulowicz, J. Matecki, Podatki i prawo podatkowe, Warszawa 2010, pp. 608-610.
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The most recent examples illustrating the gradual abandonment of the concept
of global tax include the coverage, from 2023, of rental income generated outside
the taxpayer’s business activities by a lump-sum tax on registered income* or the
constant expansion of the range of earnings from capital gains.’

Another principle which provides the perspective for assessing the changes in-
troduced in the taxation of personal income is the principle of equality. It may be
understood in a number of ways. It can be regarded as a rule according to which
entities in the same situation should be treated equally by the provisions of tax law.
More specifically, the principle allows for the differentiation of tax law situations
between taxpayers in different circumstances but it prohibits any unjustified differ-
entiation between taxpayers that would lead to a preference for or discrimination
against any taxpayer group. Differential treatment, therefore, requires the existence
of a relevant differentiating characteristic.®

Reasonable doubts may arise as to whether the absolute inability to deduct
health insurance contributions paid by a taxpayer as part of a settlement in accord-
ance with the general principles from the tax base, when there is a possibility to de-
duct part of those contributions by taxpayers paying income tax in different forms
(a flat tax, a lump-sum tax on registered income, a tax card),” is consistent with the
principle of equality of taxation. In other words, whether the choice of the form of
taxation is a sufficient differentiating characteristic for the introduction of different
principles for calculating the health insurance contribution and for the possibility
of deducting part of it from the tax base. By the end of 2021, the principles for
deducting the health insurance contribution had been identical for all taxpayers
who were natural persons paying the contribution, regardless of their sources of
income and form of taxation.® Given the above, the argument that the inability to

4 Article 2 (1a) of the Lump-sum Act, in the version provided in Article 9 (2) of the Act of 29 October
2021 amending the Act on Personal Income Tax, the Act on Corporate Income Tax and certain other
acts, Journal of Laws 2021 item 2105.

5 Article 30b of the Income Tax Act, added by Article 1 (27) of the Act of 12 November 2003 amending
the Act on Personal Income Tax, the Act on Corporate Income Tax and certain other acts (Journal of
Laws 2003 no. 202, item 1956), amended, inter alia, by Article 1 (23) of the Act of 23 October 2018
amending the Act on Personal Income Tax, the Act on Corporate Income Tax, the Tax Ordinance and
certain others acts, Journal of Laws 2018 item 2193.

6 A. Gomulowicz, Zasady podatkowe wczoraj..., pp. 27-33 and W. Laczkowski, in: System finanséw
publicznych. Prawo finansowe wobec wyzwati XXI wieku, eds. A. Dobaczewska, E. Juchniewicz,
T. Sowinski, Warszawa 2010, pp. 19-26.

7 Article 26, Article 30c (2) (2) of the Income Tax Act, Article 11 (1a) of the Lump-Sum Act, Article 13,
31 (1) of the Lump-Sum Act.

8 With the exception of the tonnage tax (see the Act of 26 August 2006 on Tonnage Tax, consolidated
text: Journal of Laws 2021 item 985 as amended; the deductibility of the health insurance contribution
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deduct the contribution by those taxpayers who are taxed according to the progres-
sive scale is compensated by the low tax rate in the first tier does not seem entirely
legitimate. Moreover, a taxpayer paying personal income tax in accordance with
the general principles, in addition to the inability to deduct the health insurance
contribution from the tax base, applies a higher rate (than the taxpayers subject
to a lump-sum tax on registered income) in its calculation.” It is worth noting that
the tax paid based on a tax card is often lower for taxpayers than the tax calculated
using other forms of taxation, and still, those taxpayers are entitled to reduce the
tax card amount by the part of the health insurance contributions that they have
already paid.

Undoubtedly, 2022 was the year that brought the most severe crisis of the prin-
ciple of certainty in tax law. In fact, one may argue that this principle is currently
not a feature of taxation of personal income but merely a postulate of representa-
tives of science and practice of tax law, intended for statutory solutions. Indeed, this
principle has been violated in all possible aspects, i.e., in terms of:

- the prohibition of retroactive application of the law;

— the principle of protection of acquired rights;

- the order of statutory regulation of the content of tax obligations;
— the transparency of tax law;

— the postulate of stability of legal provisions.

Obviously, the prohibition of retroactive application of law is not absolute. In
2022, the solutions introduced with a retroactive effect, with regard to taxation of
personal income, were designed to remedy the legislative errors of the Polish Deal
(Polski Lad)." Indeed, in this case, a better remedy could hardly be indicated, espe-
cially as the introduced solutions only seem to provide taxpayers with tax benefits.
Nevertheless, the revolutionary nature of changes resulting from the Polish Deal,
when combined with the relatively short vacatio legis, have made it significantly

from the tonnage tax was abolished as of 1 December 2008; more broadly: K. Wojewoda-Buraczynska,
Zmiany w podatku tonazowym, Przeglad Prawa Publicznego 2015, no. 3, pp. 74-84), see Article 27b of
the Income Tax Act, Articles 13, 27 (1) and (2) in the version in force until the end of 2021.

9 Articles 79 (1), 79a (1), 81 (2e) and 2z of the Act of 27 August 2004 on Healthcare Services Financed
from Public Funds, consolidated text: Journal of Laws 2022 item 2561 as amended.

10 Polski £ad (the Polish Deal) was a political plan aimed at rebuilding the Polish economy after the
COVID-19 pandemic and reducing social inequalities, as well as creating better living conditions for
all citizens. The programme assumed legislative changes in the area of tax law, healthcare services,
housing policy, pension security, infrastructure etc., https://www.gov.pl/web/polski-lad/o-programie
[access: 19.02.2024]. As part of the plan, a significant amendment to the Act on Personal Income Tax
was enacted (Act of 29 October 2021 amending the Act on Personal Income Tax, the Act on Corpo-
rate Income Tax and certain other acts, Journal of Laws 2021 item 2105 as amended).
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more difficult for taxpayers to adjust their business activities to the changing tax
rules. In addition, the subsequent amendments to these rules introduced in the
course of the tax year, but effective from the beginning of the tax year, have frustrat-
ed the initial effort. The remedy was to allow self-employed taxpayers or taxpayers
generating income from rental outside their business activities to change the form
of taxation during or even after the end of the tax year." This solution may appear
to fully meet the taxpayers’ expectations — after all, they can decide on the form of
taxation (and, consequently, on the principles for calculating social and health in-
surance contributions) after the end of the tax year, already having all the data nec-
essary to select the most favourable form. Unfortunately, the possibility of changing
the form of taxation does not entail the possibility of modifying the business activ-
ities undertaken by the taxpayer. In addition, certain legal actions performed for
tax purposes are also not subject to modification. For example, a taxpayer earning
income from a rental agreement regarding an asset covered by matrimonial joint
property may not, during the tax year, change the declaration indicating which of
the spouses will be subject to taxation of the generated rental income.'

The tax card has fallen victim to the ongoing revolution in the taxation of per-
sonal income. In its jurisprudence, the Polish Constitutional Tribunal has empha-
sised the importance of the principle of protection of equitably acquired rights,
considering it a fundamental principle, from the point of view of taxpayers, which
gives them certainty that their rights will not be abolished or restricted unexpected-
ly, abruptly and without good reason."” Under the applicable regulations, since the
beginning of 2022, taxpayers have no longer been allowed to opt for the tax card.
However, it can still be used by those who paid tax in this form in 2021." It seems
that, in order to maintain the principle of certainty of tax law and to protect the
acquired rights, information about the inability to opt for the tax card should have
been provided to taxpayers before the expiry of the deadline for choosing this form
of taxation for 2021. This is, by no means, the only shortcoming of the provisions
on the tax card. The prerequisites for taxation in the form of tax card, for taxpay-
ers earning income from services in the field of protection of human health, have
also been changed (more specifically, the taxation conditions applying before 2021,
which were stricter, have been reintroduced). This implies that those taxpayers no

11 Articles 14 and 15 of the Act of 9 June 2022 amending the Act on Personal Income Tax and certain
other acts, Journal of Laws 2022 item 2180 as amended.

12 Article 12 (6) to (8) of the Act on Lump-Sum Tax.

13 A.Gomulowicz, Zasada sprawiedliwosci podatkowejw orzecznictwie Trybunatu Konstytucyjnego. Aspekt
materiulny, Warszawa 2003, pp. 51-56.

14 Article 25 (1) (1) of the Lump-Sum Act.
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longer have the right to apply for taxation in the form of a tax card.”” As stated in the
justification for the draft amendment, the extension of the scope of the tax card in
2021 - according to the author of the draft - has become inadequate for this form of
taxation. According to the originator of the amendment, this form of a flat-rate in-
come tax should be addressed to taxpayers carrying out small-scale business activ-
ities, while maintaining the possibility for doctors to continue taxation in the form
of a tax card, under the current principles, was considered unjustified.'® Bearing in
mind that both the extension of the scope of the tax card and the reintroduction
of the previous legal status were approved by the Prime Minister, such a rationale
suggests that the reconstruction of the tax system is not the result of a conscious im-
plementation of the adopted fiscal policy but merely a chaotic reaction to previous
legislative actions that seem to have not been fully thought-out.

Given the justification for introducing the amendment, an allegation that the
amendment is arbitrary in nature and violates the principle of protection of ac-
quired rights seems justified."”

Establishing the tax obligation based on statutory provisions is a well-known
principle.' The changes to taxation of personal income introduced in the 2022 tax
year were based on statutory provisions. Therefore, from the formal point of view,

15 Part VIII of Annex 3 to the Lump-Sum Tax Act in the version given by the Act of 29 October 2021
amending the Act on Personal Income Tax, the Act on Corporate Income Tax and certain other acts,
Journal of Laws 2021 item 2105 as amended.

16 Explanatory Memorandum to the Act amending the Act on Personal Income Tax, the Act on Corpo-
rate Income Tax and certain other acts, 9th Sejm, Sejm paper no. 1532, 8.09.2021, p. 396.

17 See judgements of the Polish Constitutional Tribunal: of 4 June 2013, P 43/11, OTK ZU 2013, no. 5A,
item 55; of 14 June 2000, P 3/00, OTK ZU 2000, no. 5, item 138; of 13 March 2006, P 8/05, OTK
ZU 2006, no. 3A, item 28; of 25 June 2002, K 45/01, OTK ZU 2002, no. 4A, item 46; of 7 February
2001, K 27/00, OTK ZU 2001, no. 2, item 29; of 29 January 1992, K 15/91, OTK ZU 1992, item 8; of
24 October 2000, SK 7/00, OTK ZU 2000, no. 7, item 256; of 4 January 2000, K 18/99, OTK ZU
2000, no. 1, item 1; of 15 July 1996, K 5/96, OTK ZU 1996, no. 4, item 30; of 13 March 2000, K 1/99,
OTK ZU 2000, no. 2, item 59; of 28 April 1999, 3/99, OTK ZU 1999, no. 4, item 73; of 22 June 1999,
K 5/99, OTK ZU 1999, no. 5, item 100; of 15 September 1998, K 10/98, OTK ZU 1998, no. 5, item 64; of
15 February 2005, K 48/04, OTK ZU 2005, no. 24, item 15; of 8 April 1998, K 10/97, OTK ZU
1998, no. 3, item 29; of 25 November 1997, K 26/97, OTK ZU 1997, no. 5, item 64; of 9 May 2006,
K 4/05, OTK ZU 2006, no. 5A, item 55; of 16 September 2003, K 55/02, OTK ZU 2003, no. 74, item
75; of 25 April 2001, K 13/01, OTK ZU 2001, no. 4, item 81, see also Studia i materialy Trybunatu
Konstytucyjnego, vol. 20. Zgromadzenie Ogélne Sedziéw Trybunatu Konstytucyjnego, Warszawa 2004,
pp. 263-265, see in more detail: T. Zalasinski, Zasada prawidlowej legislacji w pogladach Trybunatu
Konstytucyjnego, Warszawa 2008, pp. 106-149.

18 Article 217 of the Constitution of the Republic of Poland of 2 April 1997, Journal of Laws no. 78, item
483 as amended; A. Gomulowicz, Zasady podatkowe, in: System Prawa Finansowego, vol. 3, pp. 108-
110; Z. Ofiarski, Zrédta prawa finansowego i problemy legislacji finansowej, in: System Prawa Finan-
sowego, vol. 1. Teoria i nauka prawa finansowego, ed. C. Kosikowski, Warszawa 2010, pp. 175-238.
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this principle now appears to be fully respected. However, when reading the cur-
rent legislation, one may draw the conclusion that the actual taxpayers’ obligations
and rights appear somewhat ambiguous in light of the provisions of the tax acts.
It is a common practice to apply new tax solutions only after they have become
the subject of individual tax law interpretations. However, it is important to note
that, while tax interpretations obviously perform a very important protective func-
tion for taxpayers, they should not be considered an indispensable element in the
process of tax law implementation. Meanwhile, where the taxpayer’s activity is not
subject to a statutory deadline, it has become a rule not to apply the new tax pro-
visions before the corresponding tax interpretations appear. This was the case at
the beginning of 2021 when doctors opted for the tax card. Some taxpayers did so
bearing in mind the possibility of withdrawing their decision in the event of an un-
favourable interpretation. Others, in turn, postponed their decision in this regard
to the following tax year when, as is known, opting for the tax card was no longer
possible due to legislative amendments."

The need to await tax law interpretations in almost every case, before imple-
menting a newly introduced tax rule, seems to violate the principle of statutory reg-
ulation of the content of tax obligations and the principle of clarity, and thus also
transparency of tax law. At the same time, the principle of tax certainty, understood
as the postulate of creating the content of tax law obligations and rights in a manner
predictable for the taxpayer, is also undermined.”

It seems rather self-explanatory that the principle of stability of tax law, with
regard to personal income tax, is now merely a postulate of representatives of sci-
ence and practice of tax law, intended for statutory solutions. Instability has indeed
become a feature of personal income tax, including its simplified forms. This is not
a new feature, though. Personal income tax is one of the most frequently amended
taxes (along with corporate income tax, and goods and services tax). Since 1991,
the Act on Personal Income Tax has been amended almost 400 times.*!

19 Part VIII of Annex 3 to the Lump-Sum Act in the version given by the Act of 29 October 2021 amend-
ing the Act on Personal Income Tax, the Act on Corporate Income Tax and certain other acts.

20 A. Gomulowicz, Zasady podatkowe wczoraj..., pp. 13-39; T. Debowska-Romanowska, Uwagi o sposo-
bie definiowania przedmiotu i podstawy opodatkowania z punktu widzenia obliczenia prawidtowej
(jednej i jedynej) kwoty podatku, in: Ksiega pamigtkowa ku czci profesora Apoloniusza Kosteckiego,
eds. B. Brzezinski et al., Torun 1998, pp. 44-45 and A. Gomulowicz, Sprawiedliwos¢ opodatkowania
jako przestanka prawodawcza i orzecznicza, Zeszyty Naukowe Sadownictwa Administracyjnego 2008,
no. 1, p. 26.

21 P. Polanski, Dynamika czgstotliwosci zmian prawa podatkowego w latach 2006-2016, Doradztwo Po-
datkowe — Biuletyn Instytutu Studiéw Podatkowych 2016, no. 9, pp. 18-20.
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In contrast, a principle that seems to be applied much better over time is the
principle of cheapness of tax. Undoubtedly, the advancing computerisation of con-
tacts between taxpayers and tax authorities is conducive to lowering the costs of
collecting income tax, including its simplified forms. Reduced tax collection costs
result, inter alia, from the automated processing of information on the income or
revenue earned by taxpayers through payers. This means that, using the appropri-
ate software, it is possible to calculate the amount of tax without the involvement
of the tax authority and the taxpayer. This reduces the time that both the author-
ity and the taxpayer spend calculating the applicable tax liability. It also minimis-
es the risk of errors in this regard. Even in the absence of any activity on the part of
the taxpayer, they are able to meet the obligation to submit a tax return on time.*
It is worth emphasising that the software available on government websites, which
is necessary for the correct fulfilment of taxpayers” obligations, is free of charge for
users, which strongly favours the cheapness of tax from the taxpayer’s point of view.
Creating a solution that enables the automation of tax settlements, data storage and
electronic correspondence with the tax authority has obviously entailed substantial
financial outlays on the part of active entities. It seems, however, that the incurred
costs are compensated by the benefits resulting, for instance, from the automatic
elimination of accounting errors and self-sending of tax returns within the statuto-
ry deadline, even in the case of the taxpayer’s passivity in this respect.

In the case of taxpayers who do not receive income through a payer, more and
more solutions are being introduced to speed up the process of submitting annu-
al income tax returns. The automatic mathematical calculations performed by tax
return processing programmes have undoubtedly facilitated the entire procedure.
It is not even required to have the necessary hardware and software to make use of
these facilities. Taxpayers who do not have access to a computer (or to any other
device connected to the Internet) can file their tax returns online at their tax office.?®
From a technical point of view, it is indeed becoming easier for taxpayers to contact
the tax authority.

Unfortunately, the previously mentioned shortcomings of the tax law regarding
personal income tax may be a source of additional expenses on the part of the tax-
payers, increasing the costs related to tax payments. Due to numerous changes in
the applicable regulations and their complexity, an increasing number of taxpayers

22 Article 45 cd (4) of the Income Tax Act.

23 Such a possibility is a form of fulfilment of the obligation to provide taxpayer service and support to
ensure the proper performance of tax obligations by heads of tax offices, resulting from the Act on the
National Revenue Administration, Article 28 (1) (5) of the Act of 16 November 2016 on the National
Revenue Administration, consolidated text: Journal of Laws of 2023 item 615 as amended.
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are unable to cope with the correct fulfilment of their tax obligations on their own.
Consequently, they are forced to use the services of tax advisers, accountants, legal
advisers or other professional assistants. Given the above-mentioned circumstanc-
es, the cost of these services is constantly increasing, more time is spent on reading
the regulations in force and searching for the corresponding tax interpretations,
and the unpredictability of decisions made by tax authorities further increases the
risk related to the advisory activity. The taxpayers who until recently have managed
to independently handle their profit and loss accounting and taxes are often no
longer able to choose the best form of taxation, especially when this needs to be
done twice a year, as was the case in the 2022 tax year. From this point of view, the
costs of tax collection have not decreased at all.

The last principle to be discussed in this article is the principle of tax conveni-
ence. As has already been mentioned, it is probably for the first time in the history of
personal income tax that a taxpayer running a non-agricultural business activity or
earning income from a rental agreement could choose the form of taxation after the
end of the tax year. It would, therefore, seem that the postulate of tax convenience
is now fully implemented. Unfortunately, this is not the case as there are three main
drawbacks of the current solutions, significantly affecting their overall assessment.

First, the right to change the form of taxation was granted to taxpayers in the
middle of the tax year. Taxpayers, starting the tax year under the Polish Deal re-
gime, could take a number of actions, for example, as to the form of cooperation
with contractors, as to business activity, the profile of activity or even the organisa-
tional form of activity. For some taxpayers, in view of the measures taken, the right
to change the form of taxation appears illusory.

Second, together with the choice of the form of taxation, taxpayers choose the
rules for calculating social security and health insurance contributions, including
tax preferences in this respect. There is a serious concern that the average taxpayer
will not be able to choose the most favourable form of taxation in view of the nu-
merous variables affecting their fiscal burden.

Third, the possibility of changing the form of taxation does not extend to other
actions that the taxpayer takes solely for tax purposes. It is clear that the legislation
cannot grant taxpayers the right to evade agreements concluded with their contrac-
tors. What seems incomprehensible is that the possibility of modifying, together
with the form of taxation, declarations made for tax purposes is not granted, as in
the case already mentioned concerning the indication of the spouse subject to tax-
ation with respect to rental income.
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Conclusion

In conclusion, it can be seen that many of the directions of changes in the rules of
taxation of personal income deserve criticism. Therefore, it is worth seeking ways
to limit the described phenomena. Many shortcomings could be avoided if social
consultations played a greater role in law-making. Undoubtedly, haste in the leg-
islative process is not conducive to the quality of legislation either. It is also worth
considering efforts to reduce the influence of current political needs on the shape
of tax regulations.**

The year 2023 brought relative stability in terms of personal income tax. Al-
though the Act on Personal Income Tax was amended more than 20 times, the
changes introduced were not revolutionary. In connection with the parliamentary
elections and the preceding election campaign, there were many different proposals
for changes to the tax law. It would seem reasonable to infer that taxpayers, in antic-
ipation of the fulfilment of these election promises, have switched - so to speak - to
the standby mode and postponed any significant modifications to their business
activities until specific legislative proposals are announced. Unfortunately, this does
not seem to be optimal for the economy, as these actions on the part of taxpayers are
hardly dictated by the economic situation. They rather indicate that taxpayers
are awaiting the subsequent tax changes. The increasing use by the Ministry of Fi-
nance of consultation meetings devoted to the introduced changes should be con-
sidered a positive direction. One can only hope that, on the one hand, the parties
concerned will decide to actively participate in the tax law-making process and,
on the other, that the postulates raised will be taken into account in the legislative
process.

At present, there seems to be no coherent, unified concept regarding tax policy.®
Admittedly, the trend towards computerisation of the tax calculation and collection
process, which is dictated by the desire to tighten up the tax system, can be ob-
served quite clearly. The proper fulfilment of tax obligations is in the interest of both

24 'W. Modzelewski, Co zrobi¢ z chaosem legislacyjnym w prawie podatkowym?, Doradztwo Podatkowe —
Biuletyn Instytutu Studiéw Podatkowych 2024, no. 2, p. 50; B. Brzezinski, Zagadnienie reformy prawa
podatkowego, in: System Prawa Finansowego, vol. 3, pp. 479-491; ]. Malecki, Formy prawne stosowania
prawa finansowego, in: System Prawa Finansowego, vol. 1, pp. 329-385; W. Modzelewski, List otwarty,
Doradztwo Podatkowe — Biuletyn Instytutu Studiéw Podatkowych 2023, no. 9, p. 69; K. Niziol, Polski
Lad z perspektywy zasad poprawnej legislacji, in: Polski £ad a opodatkowanie dochodéw. Ujecie prawne,
finansowe i ekonomiczne, ed. E. Matecka-Ziembinska, Poznan 2023, pp. 17-30.

25 A. Pomorska, Potrzeba zmian w systemie podatkéw dochodowych w Polsce oraz dotychczasowe préby
ich reformowania, in: Potrzeba i kierunki reformy podatkéw dochodowych w Polsce, ed. A. Pomorska,
Lublin 2016, pp. 15-20; B. Brzezinski, Reformy podatkowe - teoria i doswiadczenie polskie, in: Syste-
mowa reforma podatkéw dochodowych, eds. B. Brzezinski, W. Nykiel, Warszawa 2009, pp. 3-11.

STUDIA PRAWNICZE KUL 4(100) 2024

157



Katarzyna Wojewoda-Buraczyrska

158

the State Treasury and taxpayers. Stable budget revenues guarantee the continuity
of financing public tasks, which may be conducive to maintaining public burdens
at an unchanged level.

Presumably, the formulation of tax policy assumptions and directions, followed
by their consistent implementation, would increase the predictability of tax law,
and thus its instability would cease to be an unintentional, albeit strongly influen-
tial, legal and financial stimulus,* often determining taxpayers’ behaviours.
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Summary: This article examines the increasing involvement of third parties, particularly digital platforms, in
VAT taxation. It discusses the shift from traditional state-centric tax collection to a model where private entities
play a crucial role in ensuring tax compliance. It highlights the EU VAT's “deemed supplier” regimes, which im-
pose increased liability on digital platforms facilitating transactions, and explores the potential advantages and
disadvantages of this approach.
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Streszczenie: Niniejszy artykul poswiecono problematyce rosngcego zaangazowania stron trzecich, szcze-
golnie platform cyfrowych, w opodatkowanie VAT. Omoéwione zostato przesuniecie od tradycyjnego, skon-
centrowanego na panstwie modelu poboru podatkéw do modelu, w ktérym prywatne podmioty odgrywaja
kluczowa role w zapewnieniu zgodnosci z prawem podatkowym. W tym kontekscie podkresla sie znaczenie
rezimu uznanego dostawcy na gruncie unijnego podatku VAT, ktéry naktada zwiekszong odpowiedzialno$¢ na
platformy cyfrowe utatwiajgce transakcje. W artykule podjeto prébe sformutowania potencjalnych zalet i wad
tego podejscia.

Stowa kluczowe: opodatkowanie VAT, platformy cyfrowe, zgodnos¢ z prawem podatkowym, rezim uznanego
dostawcy

Pesiome: B fjaHHOI CTaTbe paccMaTpriBaeTCA pacTyliee yyacTvie TPeTbUX CTOPOH, B YaCTHOCTW LPPOBbIX
nnatdopm, B Hanoroobnoxenun HAC. B Hell obcyxpaeTca nepexof OT TPaguLUOHHOW Mogenu cbopa
HaforoB, OPUEHTNPOBAHHOW Ha rOCYAapCTBO, K MOAENM, B KOTOPOW YacTHble CyObeKTbl UrpaloT KiloUeByto
ponb B obecrieueHUn COGMIOAEHUA HANOroBOro 3akoHopaTenbcTBa. B 3TOM KOHTeKcTe nopyepkuBaetca
Ba)KHOCTb PeXuUma Npeanonaraemoro nocTasluvka (deemed supplier) B pamkax HOC EC, koTopblii Bo3naraet
MOBbILIEHHYIO OTBETCTBEHHOCTb Ha LMPpPOBble MnaTGopmbl, CMOCOOCTBYIOLME OCYLIECTBAEHMIO CAENOK.
B ctaTbe mpepnpuHATa nomnbiTka cGOpMyNMpoBaTb NOTEHLMabHble MPeuMyLLecTBa U HefoCTaTKU Takoro
nogxopa.

Kniouesble cnosa: Hanoroobnoxenvie HAC, undpposble nnaTtdpopmbl, COOTBETCTBIME C HANIOrOBbIM 3aKOHOAATENb-
CTBOM, HaJIOTOBbI PeXMM NpeAnonaraemoro nocTasLumKa (deemed supplier)
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Pe3stome: Lisi cTaTTA NpricBAYEHa 3pOCTalOUOMY 3aJTyUeHHIO TPETiX CTOPIH, 30KpeMa LUnppoBux nnatdopm, 4o
onopfatkysaHHA MB. Y Hiln 06roBoploeTbcA nepexia Bif TPaauuinHoi Moaeni 36opy noaaTkis, opieHTOBaHO!
Ha [lepxaBy, 4O MOAeNi, B AKill NpWBaTHI Cy6'eKTW BifirpaloTb KIYOBY POsb Yy 3abe3neyeHHi 4OTPYMaHHA
NMofaTKOBOTO 3aKOHOAABCTBA. Y LbOMY KOHTEKCTI MiLKPECNoeTbCsA BaXIMBICTb  PEXNMMY YMOBHOTO
noctayanbHuka Ha nigcrasi MAB €sponeicbkoro Coto3y, AKUIA NOKNafjaEe NiABMLLEHY BiANOBIAANbHICTb Ha
undpoBi nNnatGopmu, WO CNpUAITb 3AINCHEHHIO TPaH3aKLiid. Y cTaTTi 3pobneHo cnpoby cdopmynioaTu
NOTEHLiNHI NepeBaru Ta HeloNiKy Takoro nigxoay.

KniouoBi cnosa: onogatkyBaHHsaA /1B, umdposi nnatdopmu, 3rigHicTb 3 NOAATKOBUM NPABOM, PEXUM YMOBHOTO
nocrayanbHuKa

Introduction

The evolving role of third parties in VAT taxation, particularly within digital plat-
forms, has become increasingly significant. This paper explores the shift from tra-
ditional state-centric tax collection to a model where private entities, such as digital
platforms, are becoming pivotal in ensuring tax compliance.

The trend of delegating tax collection duties to third parties is explained through
examples of two trends: “privatization” and “responsibilization.” Privatization refers
to the transfer of some government functions, as tax collection, to private entities.
Responsibilization, on the other hand, refers to situation where private organiza-
tions and individuals share with governments the responsibility for effective reduc-
ing opportunities for tax evasion.

Delegating tax compliance duties to third parties is particularly evident in the
context of the EU VAT.

An example analyzed in the paper is the trend of imposing increased liability on
digital platforms facilitating underlying transactions through the “deemed suppli-
er” regimes. The first such regime for digital platforms was introduced in 2015 and
covered platforms involved in the provision of electronic services. In 2021, another
regime of this kind was introduced for e-commerce sector platforms. Currently, the
European Commission is planning to introduce another deemed supplier regime
for accommodation and passenger transport sector platforms, which is expected to
come into effect as early as 2025.

The goal of this paper is not an exhaustive discussion of these solutions but
rather to illustrate the trend of expanding third-party role in VAT collection and,
on example of deemed supplier regime, analyze its potential advantages and disad-
vantages. The article was prepared based on the dogmatic-legal method. The study
pertains to European Union VAT solutions, and since it is a harmonized tax, the
described observations will also apply to the Polish tax system.
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1. Role of third parties in tax collection

Ensuring payment of taxes to the appropriate authorities is essential for the effec-
tive operation of any tax system. The literature on this subject suggests that efficien-
cy of tax collection requires significant investment in developing the administrative
competencies of the tax system and enforcing compliance with existing rules.'

At times, this burden is partially shifted onto entities outside of the tax admin-
istration, involving third parties to enhance tax collection efforts. The imposition
of obligations on third parties is a common feature of tax systems” and does not
represent a penalty or sanction. Rather, it is a standard method integrated into
the tax system for collection purposes.” Imposing the obligation to pay tax on an
entity other than the taxable person aims to enhance the likelihood of actual tax
collection.*

For example, when the obligation to pay transaction tax is imposed on interme-
diaries involved in the transaction, such as digital platforms, tax compliance may
increase because firstly intermediaries tend to be fewer in number and thus easier
to monitor than their clients, especially if the latter are end consumers,’ and sec-
ondly targeting legal enforcement efforts towards a concentrated group of larger
and wealthier actors is a much simpler task than monitoring a dispersed group of
low-income individuals.®

It's worth noting that this approach aligns with the fundamental structure of
indirect taxes, such as VAT. In the realm of VAT, the individuals who bear the eco-
nomic burden of the tax are not the same entities that ultimately settle the tax.
The basic structure of VAT is designed such that although the consumer bears the
economic burden of the tax, VAT is accounted for and paid by the entrepreneur,
who acts as the “intermediary” between the consumer and the State. Consequent-
ly, entrepreneurs (referred to as taxable persons) bear the responsibility for VAT
settlement — they collect the tax from consumers and, after deducting the input
VAT, remit it to the tax authorities. This is a logical solution, because in practice, it
seems impossible to impose VAT compliance obligations on numerous and mostly

I J.A. Mirrlees, The Economic Approach to Tax Design, in: Tax by Designed, eds. S. Adam et al., New York
2011, p. 43.

2 P. Baker, P. Pistone, K. Perrou, Third-Party Liability for the Payment of Taxes and Their Fundamental

Rights, World Tax Journal 2023, vol. 15, no. 1, p. 86.

Ibidem.

Ibidem, p. 87.

G. Beretta, European VAT and the Sharing Economy, Alphen aan den Rijn 2019, pp. 273-275.

M. Viswanathan, Tax Compliance and the Sharing Economy, in: The Cambridge Handbook of the Law

of the Sharing Economy, eds. N.M. Davidson, M. Finck, J.J. Infranca, Cambridge 2018, p. 362.
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individual consumers. Instead, these obligations are placed on fewer, but better-pre-
pared taxable persons - businesses engaged in VAT - taxable activities.

Currently, there is a trend towards shifting an increased burden of tax collection
from states to private entities. One such trend is “privatization,” where specific ad-
ministrative tasks within the tax system are outsourced to the private sector if doing
so enhances efficiency or effectiveness.” However, when delegating certain admin-
istrative activities, the state retains its autonomy, as private entities do not have the
authority to set taxes resulting from laws or government decisions.® As indicated by
doctrine, one of the crucial lessons learned in recent years is that a strong state does
not necessarily equate to a large state. Therefore, in the realm of tax administration,
entrusting certain tasks to the private sector instead of directly handling them may
lead to higher efficiency, contributing to building a smaller but stronger tax ad-
ministration.’ This trend is exemplified in “withholding at source” practices, where
agents (third-parties) in the private sector are responsible for withholding taxes and
remitting them to the government. The advantages of this solutions are numerous.
It is essential to note, for example, the simplification resulting from reducing the
number of individuals filing taxes without decreasing the number of taxpayers (in
some countries, the adoption of withholding at source led to a significant decrease
in the number of tax returns to be processed). Moreover, this solution has proven
effective in reducing tax evasion. Nevertheless, some concerns have been raised
that this tool requires monitoring withholding agents in a widespread system of
withholding at source.'

The second interesting trend is the phenomenon of “responsibilization.” This
trend, which emerged as a new method of governing crime, involves private parties
who are not part of the criminal justice system being legally or administratively
held responsible for crime prevention. So instead of the state alone bearing the re-
sponsibility for crime control, the new strategy involves identifying private organi-
zations and individuals who should share the responsibility for effectively reducing
opportunities for crime."!

The literature suggests that this phenomenon can be observed in the context of
VAT - there is an increase in responsibility on third parties with certain business

7 L. Fernando, R. Acuna, Privatization of Tax Administration, in: Improving Tax Administration in De-
veloping Countries, ed. R M. Bird, M. Casanegra de Jantscher, Washington, D.C. 1992, p. 377.

8 Ibidem.

9 Ibidem, pp. 377-378.

10 See more: ibidem, pp. 384-385.

11 R. de la Feria, Tax Fraud and Selective Law Enforcement, Journal of Law and Society 2020, vol. 47,
no. 2, p. 261.
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connections to VAT fraudsters (including the seller of the goods to the alleged
fraudster, the purchaser of those goods, an intermediary, or even a warehouse keep-
er) in this regard."” Entrepreneurs are often required to conduct due diligence to
ensure that their business partners are not involved in fraud, as failure to do so may
result in some liability when tax authorities provide objective evidence of the busi-
nesses’ knowledge of the fraud."

Responsibilization strategies offer certain advantages. It is emphasized that it
can serve to generate additional revenue from businesses that do not engage in
fraud, in order to compensate for losses incurred as a result of fraud."* However,
it is also pointed out that while states are increasingly outsourcing policing tasks
to private actors, significant risks persist regarding the proper engagement of the
private sector in combating fiscal corruption.”” Additionally, such actions may lead
governments to focus not solely on combating tax fraud, but rather on minimizing
their losses. In the literature, it is suggested that the reduction in the VAT gap may
be partially attributed not solely to the reduction of fraud itself, but also to the im-
plementation of measures aimed at maximizing revenue collection.'®

Among the new trends in increasing third-party liability, there is also a strat-
egy of greater involvement of intermediaries in VAT tax collection. Although, as
noted above, the very structure of this tax inherently entails the responsibility of
“third-parties” for its settlement, namely entrepreneurs acting “on behalf of” con-
sumers who bear the economic cost of the tax, it is now possible to observe the phe-
nomenon of imposing on certain VAT taxable persons (such as digital platforms,
intermediating in transaction) the obligation to account for VAT “on behalf of”
other VAT taxable persons. In specific situations, digital platforms will account for
VAT “on behalf of” their underlying suppliers. This leads to further “narrowing” of
the number of entities responsible for VAT settlement. This phenomenon, illustrat-
ed by the deemed supplier regime, is discussed below.

12 Tbidem, p. 258.

13 A taxable persons are denied the right to deduct not only when they themselves commit fraud, but
also when it is proven that they, to whom goods or services which served as the basis on which to
substantiate the right to deduct were supplied, knew or should have known that their acquisition was
connected to VAT fraud (see, for instance, the CJEU’s ruling of 24 November 2022, Finanzamt M.,
C-596/21, EU:C:2022:921, § 25).

14 R.dela Feria, Tax Fraud..., p. 242.

15 B. Hock, Policing Fiscal Corruption: Tax Crime and Legally Corrupt Institutions in the United Kingdom,
Journal Law and Contemporary Problems 2022, vol. 85, no. 4, p. 182.

16 R.dela Feria, Tax Fraud..., p. 242.
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2. Increasing role of digital platforms in VAT collection -
deemed supplier regime

Over recent years, the platform economy has transformed from a community-driv-
en practice, primarily focused on sharing private resources, into lucrative business
models, with participants becoming more professionalized. Consequently, legal
interventions, including those within the EU VAT framework, have become nec-
essary.

The platform economy introduces novel pathways for addressing tax obliga-
tions. Digital platform operators inherently possess detailed transactional data, al-
lowing tax authorities to capitalize on this advantage. Moreover, by concentrating
regulatory efforts on singular entity (digital platform), the costs associated with le-
gal enforcement can be reduced.”” Collecting VAT through digital platforms, rather
than from numerous individual suppliers, seems to be an efficient method."®

To engage platforms in VAT collection, the EU legislator decided to introduce
the deemed supplier regime (DSR) into the EU VAT system.

DSR is the most far-reaching legislative solution imposing liability on the digital
platform for the VAT collection. This solution introducing a mechanism into the VAT
system where a platform in certain circumstances, be deemed fully liable for account-
ing for VAT on the underlying transaction, as if it were the underlying supplier itself.
The platform will, as it were, step into the tax role of the underlying supplier.

The first such regime for digital platforms was introduced in 2015 and basically
covered platforms taking part in the supply of electronic services. This DSR will
hereafter be referred to as the digital model. In 2021, another regime of this kind
was introduced for digital platforms facilitating some e-commerce transactions.
This DSR will be referred to as the e-commerce model. Currently, the European
Commission (EC) is planning to introduce another DSR for platforms facilitat-
ing the supply some tangible services (accommodation and passenger transport),
which is expected to come into effect as early as 2025. This DSR will be referred to
as the service model."”

17 B. Kuijper, T. Cameron, Z. Szatmari, Technology-Enabled Tax Compliance, Bulletin for Internation-
al Taxation 2020, vol. 74, no. 10, p. 589; K. Zale, Scale and the Sharing Economy, in: The Cambridge
Handbook...

18 L. Scarcella, E-Commerce and Effective VAT/GST Enforcement: Can Online Platforms Play a Valuable
Role?, Computer Law & Security Review 2020, vol. 36, 105371, p. 15.

19 Such terminology is used, for example by: E.T. Sroka, Comparing Deemed Supplier Regimes: E-Com-
merce and Short-Term Rental/Passenger Transport Platforms in the EU VAT System, Lisboa 2024 (The
Lisbon International & European Tax Law Seminars, no. 9).
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2.1. Digital model

The main principles behind the digital model are regulated in Article 9a of Imple-
menting Regulation (IR).*® According to this provision, where electronically sup-
plied services or internet telephone services (telephone services provided over the
Internet) are supplied through a telecommunications network, interface or portal,
e.g. an app shop, it is presumed for the purposes of applying Article 28 of the VAT
Directive that the taxable person involved in the supply of those services is acting
in his own name but on behalf of the supplier of those services, unless the taxable
person explicitly designates that supplier as the person supplying the service and
this is reflected in the contractual arrangements between the parties. The provision
of Article 9a IR therefore introduces a rebuttable presumption? that in certain sit-
uations the tax liability will rest with the intermediary.

This provision was introduced by Implementing Regulation 1042/2013.* Ac-
cording to recital 4 of this regulation, it was necessary to specify who is the suppli-
er for VAT purposes where electronically supplied services, or telephone services
provided through the internet, are supplied to a customer through telecommunica-
tions networks or via an interface or a portal.

2.2. E-commerce model

The main principles behind the e-commerce model are regulated in Article 14a of
the VAT Directive.”® According to the first paragraph of this provision, if a taxable
person facilitates, through the use of an electronic interface such as a marketplace,
platform, portal or similar means, the distance sale of goods imported from third
territories or third countries in consignments of an intrinsic value not exceeding

20 Council Implementing Regulation (EU) No. 282/2011 of 15 March 2011 Laying down Implement-
ing Measures for Directive 2006/112/EC on the Common System of Value Added Tax, OJ L 77,
23.03.2011, pp. 1-22.

21 According to some authors, Article 9a IR does not shift the burden of the proof but rather clarifies
which specific proof must be provided in order to make a distinction between a disclosed and an
undisclosed agent, therefore the use of the word “presumption” is probably confusing. Ch. Amand,
Disclosed/Undisclosed Agent in EU VAT: When Is an Intermediary Acting in Its Own Name?, Interna-
tional VAT Monitor 2021, vol. 32, no. 5, p. 244.

22 Council Implementing Regulation (EU) No. 1042/2013 of 7 October 2013 Amending Implement-
ing Regulation (EU) No. 282/2011 as Regards the Place of Supply of Services, OJ L 284, 26.10.2013,
pp- 1-9.

23 Council Directive 2006/112/EC of 28 November 2006 on the Common System of Value Added Tax,
OJ L 347, 11.12.2006, pp. 1-118.
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EUR 150, that taxable person is deemed to have received and supplied those goods
himself. The second paragraph states, in turn, that where a taxable person facili-
tates, through the use of an electronic interface such as a marketplace, platform,
portal or similar means, the supply of goods within the Community by a taxable
person not established in the Community to a non-taxable person, the taxable per-
son who facilitates that supply is deemed to have received and supplied those goods
himself.

This provision was introduced by Council Directive (EU) 2017/2455. According
to recital 7 of this directive, its main objective is to ensure the effective and efficient
collection of VAT and to reduce the administrative burden for vendors, tax admin-
istrations and consumers. Recital 7 highlights that a major share of distance sales of
goods, both supplied from one Member State to another and from third territories
or third countries to the Community, are facilitated through the use of an electronic
interface such as a platforms. It was considered necessary to involve such entities
in the VAT collection process by introducing a provision stating that they are the
persons who are deemed to make those sales.

Thus, in the situations described above, the platforms will be deemed to be the
supplier and obliged to collect VAT on the sales they facilitate.

2.3. Service model

In 2020 the EC announced the strategy for taxation supporting the economic re-
covery.** Among the actions listed there was the adaptation of the VAT framework
to the platform economy by examining the role platforms can play in securing the
collection of VAT. The EC’s analysis resulted in the publication of “VAT in the Dig-
ital Age” (VIDA) legislative package on 8 December 2022, which consists of drafts
of three pieces of legislation introducing amendments to the EU VAT system: pro-
posal amending the VAT Directive,” proposal amending Regulation 282/2011,%*
and proposal amending Regulation 904/2010.” The VIDA package for platform

24 European Commission, An Action Plan for Fair and Simple Taxation Supporting the Recovery Strat-
egy, COM/2020/312 final, 15.07.2020.

25 Proposal for a Council Directive Amending Directive 2006/112/EC as Regards VAT Rules for the
Digital Age, COM/2022/701 final, 8.12.2022.

26 Proposal for a Council Implementing Regulation Amending Implementing Regulation (EU)
No. 282/2011 as Regards Information Requirements for Certain VAT Schemes, COM/2022/704 final,
8.12.2022.

27 Proposal for a Council Regulation Amending Regulation (EU) No. 904/2010 as Regards the VAT Ad-
ministrative Cooperation Arrangements Needed for the Digital Age, COM/2022/703 final, 8.12.2022.
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economy is expected to come into effect on 1 January 2025, but this date is subject
to change as legislative work on the proposal is still ongoing.

The main principles behind the service model are regulated in the proposed Arti-
cle 28a of the VAT Directive. According to this provision, notwithstanding Article 28
of the VAT Directive, a taxable person who facilitates, through the use of an electronic
interface such as a platform, portal, or similar means, the supply of short-term ac-
commodation rental services, as referred to in Article 135 (3) of the VAT Directive,
or passenger transport, will be deemed to have received and supplied those services
themselves where the person providing those services is one of the following:

(a) a non-established person who is not identified for VAT purposes in a Member

State;

(b) a non-taxable person;

(c) a taxable person carrying out only supplies of goods or services in respect of
which VAT is not deductible;

(d)a non-taxable legal person;

(e) a taxable person subject to the common flat-rate scheme for farmers;

(f) a taxable person subject to the special scheme for small enterprises.

The above means that when the underlying supplier does not charge VAT be-
cause it is one of the persons listed in a-f, the digital platform will charge this tax to
the consumer and will account for this tax. The digital platforms will be deemed to
be the supplier and obliged to collect VAT on the supplies they facilitate. Therefore,
this solution will not simultaneously impose a burden on the listed underlying sup-
pliers, as they will still not be required to register and account for VAT themselves.

The main goal of the VIDA package is to address the challenges of platform
economies by ensuring equal treatment of digital and offline sectors in short-term
accommodation and passenger transport, as well as enhancing the role of platforms
in VAT collection when they facilitate short-term accommodation or passenger
transport services.”®

3. Potential advantages and disadvantages of deemed supplier regime

The introduction of DSR could bring many benefits, especially from the perspec-
tive of tax administration. Firstly, this solution transfers the responsibility for tax

28 Proposal for a Council Directive Amending Directive 2006/112/EC as Regards VAT Rules for the
Digital Age, COM/2022/701 final, 8.12.2022.
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accounting and collection from numerous, typically small entities (the underly-
ing suppliers) to a smaller number of generally much larger entities (the platforms
facilitating transactions). This shift makes it simpler for tax authorities to moni-
tor and enforce the accurate accounting of underlying transactions. Investigating
fewer, larger platforms appears to be less burdensome than auditing numerous
small underlying suppliers.”” Furthermore, it seems that digital platforms have
a greater ability to make appropriate tax decisions and correctly account for trans-
actions than a wide range of, usually small, traders.*

Shifting the liability for tax accounting to platforms thus also reduces the tax
compliance burden on the underlying suppliers. This is because suppliers do not
have to deal with charging the correct amount of VAT to the customer and remit-
ting it to the tax office.”

However, it should be noted that although DSR is generally considered a pro-
portionate solution, there are doubts about the potential negative effects of placing
the responsibility for VAT collection on platforms instead of individual suppliers.

Firstly, implementing DSR could result in additional administrative burdens
and compliance difficulties for platforms. To introduce the DSR into the tax sys-
tem, platforms must have the ability to exert a certain level of influence and control
over the underlying transaction. If they lack access to information about underlying
transactions or if obtaining it would require radical changes to their business mod-
el, then the liability for VAT collection should not be shifted to them®. Additionally,
for many platforms, adopting DSR would necessitate significant I'T system changes
to ensure the efficiency of the new regulations.” It is rightly pointed out that with
DSR, platform operators essentially become unpaid tax collectors.’* While they as-
sist governments in collecting significant tax revenue, they also incur substantial
costs.” Therefore, when introducing DSR, the financial capability of platforms to
collect VAT on such transactions should also be taken into account.

29 By placing the burden of tax accounting on platforms that have ‘more to lose’ than individual hosts,
tax administrations increase the likelihood of tax compliance of these transactions. M. Viswanathan,
Tax Compliance..., pp. 363-364.

30 OECD, Mechanisms for the Effective Collection of VAT/GST, Paris 2017, pp. 26-27.

31 M. Merks, Platform Liability: An Efficient and Fair Collection Model for VAT?, in: VAT Challenges and
Opportunities in the New Digital Economy, eds. Ch. Amand et al., Madrid 2022, p. 15.

32 G. Beretta, European VAT..., pp. 298-301.

33 OECD, The Role of Digital Platforms in the Collection of VAT/GST on Online Sales, 20.06.2019, pp. 36-37.

34 A. Bal, Platform Economy: Will The Real Tax Collector Please Stand Up?, Forbes, 15.03.2023, https://
www.forbes.com/sites/aleksandrabal/2023/03/15/platform-economy-will-the-real-tax-collector-
please-stand-up/ [access: 4.04.2023].

35 Ibidem.
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Secondly, if the cost of compliance associated with the DSR regime is considered
high, smaller platforms may struggle to meet their obligations.*® As noted in the
literature, increasing complexity tends to favor larger entrepreneurs. Small or new
operators in the market may choose not to start an online business, terminate it, or
operate in the grey zone due to the complexity of compliance.”

This measure thus disadvantages smaller platforms and new market entrants, po-
tentially strengthening platform monopolies. Larger platforms are better equipped
to handle the complexity and regulatory burden, while smaller intermediaries may
be driven out of the market. This could have a detrimental effect on market com-
petitiveness.

Conclusions

Currently, there is a noticeable trend of increasingly involving third parties in tax
collection. This trend is also evident in the context of the EU VAT system. An ex-
ample of such action is involving specific digital platforms in the VAT collection
process, applying the deemed supplier regime to them. This process has unfolded
gradually. Initially, in 2015, the EU legislator decided to introduce a rebuttable pre-
sumption, whereby certain platforms became responsible for collecting VAT “on
behalf of” their actual suppliers under certain circumstances (the digital model of
DSR). In 2021, the EU legislator further mandated platforms facilitating some sup-
ply of goods to bear full liability for collecting VAT on the underlying supplies (the
e-commerce model of DSR). In 2025, there are plans to introduce another measure,
imposing full liability on platforms for collecting VAT on underlying transactions
when their hosts are not obligated to do so (the service model of DSR).

The introduction of DSR has sparked differing opinions. On one hand, this ar-
rangement could yield several benefits, offering clarity regarding a platform’s VAT
obligations on underlying supplies and enhancing the efficiency of tax collection.
Shifting VAT obligations from smaller suppliers to larger platforms may reduce
costs and risks associated with VAT control, while potentially lowering compliance
costs for underlying suppliers.

36 As indicated by the OECD, not all platforms that meet the deemed supplier criteria will be able to
meet the requirements imposed by this regime, particularly start-up businesses and small platforms.
OECD, The Impact of the Growth of the Sharing and Gig Economy on VAT/GST Policy and Administra-
tion, 19.04.2021, pp. 77-79.

37 R.Barr et al., E-Commerce and EU VAT: Theory and Practice, Alphen aan den Rijn 2021, p. 2.
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However, concerns arise regarding the negative repercussions of burdening
platforms with VAT collection responsibilities. Implementing DSR could escalate
bureaucratic burdens and costs for platforms, possibly leading to the exclusion of
smaller operators from the market, thus harming EU competitiveness.

Therefore, it is crucial to carefully evaluate and justify the shift of excessive li-
ability for overseeing the VAT system to private entities, such as digital platforms.
Any implementation of DSR should be proportionate to its intended purpose, en-
suring a balanced approach to tax collection and regulatory compliance.
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Summary: Modern states have a responsibility to run an effective climate policy by adapting solutions that
will have a long-term positive impact on the surrounding environment. This also applies to the state of the law,
which must respond to the changing reality. An important research problem addressed in this study is whether
there is a regulation in Polish legislation that allows the functioning of so-called green participatory budg-
eting. With this in mind, | present the following research questions: Can participatory budgeting as a public
participation tool be a basis for an effective model of engaging residents in the fight against climate change?
Does the Polish legal system stipulate the creation of climate-related participatory budgeting? Does the Polish
legislation need a new regulation on green participatory budgeting, through which only pro-climate projects
will be created? Providing answers to these research questions was possible after conducting an analysis based
on the following research methods: interpretation of the law in force and an analysis of the evolution of law in
time. This allowed the following conclusions: participatory budgeting (PB) is an appropriate form of public par-
ticipation, thanks to which pro-climate tasks can be developed. The current legal regulations in Poland relating
to participatory budgeting should be described as general, which, based on the analysis carried out here, was
found to be insufficient and incompatible with the social reality, which aims to have pro-climate proposals and
to implement them. Therefore, the legislator must intervene and allow citizens to submit such projects under
a separate procedure for climate participatory budgeting.

Key words: participatory budgeting; green participatory budgeting; public participation; environmental policy

Streszczenie: Wspotczesne panstwa maja obowigzek prowadzenia skutecznej polityki klimatycznej poprzez
adaptacje rozwiazan, ktére beda miaty dtugofalowy i pozytywny wptyw na srodowisko. Dotyczy to rowniez
porzadku prawnego, ktéry musi reagowac na zmieniajaca sie rzeczywistos¢. Istotnym problemem badawczym
podjetym w niniejszym opracowaniu jest pytanie, czy w polskim ustawodawstwie istnieje regulacja prawna
umozliwiajaca funkcjonowanie tzw. zielonego budzetu partycypacyjnego. Majac to na uwadze, przedstawiam
nastepujace pytania badawcze: Czy budzet partycypacyjny jako narzedzie partycypacji spotecznej moze by¢
podstawg skutecznego modelu angazowania mieszkaricoéw w walke ze zmianami klimatu? Czy polski system
prawny przewiduje tworzenie budzetéw partycypacyjnych zwigzanych z klimatem? Czy polskie prawodaw-
stwo potrzebuje nowej legislacji w zakresie tzw. zielonego budzetu partycypacyjnego, dzieki ktéremu powsta-
wac bedg wytacznie projekty proklimatyczne? Udzielenie odpowiedzi na postawione pytania badawcze byto
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mozliwe dzieki przeprowadzonej analizie opartej na nastepujacej metodzie badawczej - interpretacji obowia-
Zujacego prawa oraz analizie ewolucji prawa w czasie. Pozwolito to na sformutowanie nastepujacych wnio-
skow: budzet partycypacyjny jest odpowiedniag forma partycypacji spotecznej, dzieki ktérej moga powstawac
projekty proklimatyczne, zmieniajace nasza rzeczywistos¢. Ponadto obecne regulacje prawne w polskim usta-
wodawstwie odnoszace sie do budzetu partycypacyjnego nalezy okresli¢ jako ogdlne, co na podstawie prze-
prowadzonej analizy uznano za niewystarczajace i niedostosowane do obecnych realiéw spotecznych, ktérych
celem jest realizacja propozycji proklimatycznych. Niniejsze studium wiericzy konkluzja, iz polski ustawodawca
musi interweniowac i umozliwi¢ obywatelom sktadanie takich projektéw w ramach odrebnej procedury klima-
tycznego budzetu partycypacyjnego.

Stowa kluczowe: budzet partycypacyjny, zielony budzet partycypacyjny, partycypacja spoteczna, polityka sro-
dowiskowa

Pestome: CoBpemeHHble rocygapctBa 06sA3aHbl MPOBOAUTb IGOEKTUBHYIO KIAMMATUYECKYIO MOANTUKY,
apanTUpya peLleHuns, KOTOPble OKaXKyT AONITOCPOYHOE U MOSTOXKMTENIbHOE BO3AECTBIME Ha OKPY»KaloLLlyto cpefy.
JTO KacaeTca 1 NPaBOBOro NopAfKa, KOTOPbIV AOMKEH pearvpoBaTb Ha MEHAIOLLYIOCA peanbHOCTb. BaxHon
nccnefoBaTenbCckol NpobneMon, paccmaTprBaeMol B AaHHON CTaTbe, ABMAETCA BOMNPOC O TOM, CyLlecTByeT
N B MONbCKOM 3aKOHOAATENbCTBE MpaBoBasA HOpMa, No3sonAwan GyHKLMOHNPOBaTb Tak Ha3blBaeMoMy
3efleHOMy MapTUCHNaTMBHOMY OlomxeTy. Mcxoga M3 3TOro, BbIHOCATCA Ha OOGCY)XAeHue cregyiowve
BOMPOCbI: MOXeT Ny NapTUCMNATUBHDIA OIOKET Kak UHCTPYMEHT OOLIEeCTBEHHOrO Yy4YacTUA CTaTb OCHOBOM
ana 3pdeKTVBHOM MOAENM BOBNEYeHUA rpaxaaH B 60pbby C m3meHeHvem Knumata? lpepycmatpusaet
NN NOMbCKas MpaBoBas CUCTEMA CO3faHMe MapPTUCMMATUBHbBIX OIOKETOB, CBA3aHHBIX C KnumaTtom? HyxeH
NN NOMIbCKOMY 3aKOHOLATEeNIbCTBY HOBbIN 3aKOH O Tak Ha3blBaeMOM 3e/1eHOM NapTUCMMATUBHOM OlogpKeTe,
6narofiapa KoTopoMy GyayT co3faBaTbCA TONbKO MPOEKTbI, HafmpaBneHHble Ha 3awmTy Knumata? OTBeTUTb
Ha MOCTaBneHHble MCCIefoBaTeNlbCKMe BOMPOChl CTano BO3MOXHbIM Gnarofaps aHanu3y, OCHOBaHHOMY
Ha crepylolemM meTofe UCCNefoBaHUA — MHTeprpeTaummn CyLecTBYIOWEro 3akoHoaTeNbCcTBa U aHanuse
ero 3BONILUMN BO BpPeMeHW. ITO no3Bonuno chopmynmpoBaTb Crefylolme BbiBOAbI: MapTUCUMNATUBHBIN
Glo[KeT ABNAeTCA noaxoasLlent GopmMon 06LeCTBEeHHOro yyacTs, bnarogapsa KOTOpo MOryT 6biTb co3aHbl
nopafepK1BatoLLMe KNvMmaT NPOeKTbl, MEHAOLLME HaLly peanbHOCTb. Kpome Toro, CyLecTBytoLwme B NOAbCKOM
3aKOHOZaTeNIbCTBE MPaBOBble HOPMbI, KacatoLmecs NapTMUMNATOPHOro GloKeTa, CnefyeT XapakTepu3oBaTb
Kak obLine, KOTopble, HAa OCHOBaHUM MPOBEAEHHOro aHanu3a, Gbiny MPU3HaHbl HEQOCTAaTOUHbIMK W He
afanTVPOBaHHbIMU K COBPEMEHHBIM COLIMASIbHBIM PeasinsiM, HanpaBeHHbIM Ha peann3aunto NpeanoKeHnii
B 06nacTu 3awuthl Knumata. B gaHHOM uccnepoBaHny GOpMynMpyeTca BbIBOA O TOM, YTO MOSbCKOMY
3aKoHOZaTesl0 HeO6XOAVMO NMPUHATL Mepbl U NPefOCTaBUTb FpaXKAaHaM BO3MOXHOCTb NPeACTaBNATb TaKue
NPOoeKTbl B paMKax OTAESIbHON NpoLeAypbl KNMMaTUYeCKOro NapTUCUMNaTUBHOMO blogpKeTa.

KnioueBble cnoBa: napT1cMnaTBHbLIN GIOfXKET, 3eNeHbII NapTUCUNATUBHBbIN 6rofpKeT, obLecTBEHHOE y4yactune,
nonnTUKa B 0611aCT KNmata

Pe3stome: CyyacHi KpaiHu 3060B'A3aHi NpoBoANTM edeKTUBHY KiMaTUYHY NOMITUKY, aAanTyloun pilleHHs, AKi
MaTVMyTb JOBFOCTPOKOBWMI MO3UTVBHMI BMIMB Ha HAaBKOMMLLHE cepefioBuLLe. Lle CToCyeTbcA Takox i NpaBoBoO-
ro NMopAfKyY, AKVI MOBVHEH pearyBaTi Ha peasbHiCTb, O 3a3Ha€ 3MiH. BaxnuBolo focnigHMLbKoo Mpobnemoto,
AIKa PO3rNAJAETLCA B LbOMY JOCHIAKEHHI, € MUTAHHA, UM iCHYE B NOIbCbKOMY 3aKOHO[ABCTBI NpaBoBe pery-
NOBaHHSA, fiKe YMOXKINMBIIOE GYHKLIOHYBaHHSA T. 3B. “3e1IeHOro” 61ofpKeTy yyacTi. 3Baxkatoun Ha Lie, A MPOMOHYo
TaKi JOCNiAHMLBKI 3anuTaHHA: Yn GlofpKeT yuacTi, K iIHCTPYMEHT coLianbHOT yyacTi, MoXe 6yTV OCHOBOI AnA
edeKTUBHOI Mofeni 3anyyYeHHA HpoMaaAaH fo 60poTbbK 3i 3miHO KnimMaTy? Yu nonbcbka npaBoBa cucTema
nepefbayae CTBOPEHHA TaKUX GIOKETIB yyacTi, AKi Mornu 6 6yTn NoB'A3aHMMK i3 KNimaTom? Yu nonbcbKe 3a-
KOHOAABCTBO NOTpebye HOBOrO 3aKOHOAABCTBA OO T. 3B “3e/1eHOr0” G1oKeTy yuacTi, 3aBAAKM AKOMY CTBOPIO-
BaTUMYTbCA NviLLe NPOKAIMATUYHI MPOEKTU? BignosicTy Ha Tak cGopMynboBaHi JOCAIAHMLbKI 3anMTaHHA CTano
MOX/IMBUM 3aBAAKN aHani3y, OCHOBaHOMY Ha JOCIAHMLIbKOMY METOA|, AKUM € TyMayeHHA YMHHOIO npaga Ta
aHani3 eBonioLii npasa 3 NAMHOM yacy. Lle 1o3Bonnno chopmynioBaTi HACTYMHI BUCHOBKI: GIOLKET yyacTi € Bif-
noBiaHo GopMoto coLlianbHOI yyacTi, 3aBAAKN AKIN MOXHa CTBOPIOBATU NPOKMIMATUYHI MPOEKTW, AKI AafyTb
MOX/UBICTb 3MIHWUTM HaLly peanbHicTb. KpiM TOro cnif 3aBBaKm1TW, WO YNHHI MPaBOBi HOPMU MOSIbCLKOTO 3aKO-
HO[ABCTBA, O CTOCYIOTbCA OIOIPKETY yJacTi, CJlif OXapaKTepu3yBaTy AK 3arasbHi, AKi, HA OCHOBI MPOBeAEHOro
aHanisy, BBaXxalTbCA HEAOCTAaTHIMU Ta HENPUCTOCOBAHNMM A0 CbOTOAHILLHIX COLianbHUX peanin, CNPAMOBaHNX
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Ha peanisauilo NPOKMiMaTUYHKX iHiLiaTKB. [aHe JoCnifXeHHs [O3BOSIAE 3pOOUTY BUCHOBOK, LLO MOSbCbKNI
3aKoHoaBeLb MOBUHEH BTPYTUTUCA | fO3BOIUTIA rPOMaZAHaM NoAaBaTy Taki MPOEKTM Y pamMmKax OKpemoi npo-
Lefypw KniMaTMyHOro GrofKeTy yyacTi.

KniouoBi cnoBa: 61opKeT yyacTi, 3eneHnin 61ofpKeT yyacTi, colianbHa yuacTb, eKooriYHa Nonitmka

Introduction

The subject matter of environmental protection is a permanent element of funda-
mental laws of modern countries. In the Constitution of the Republic of Poland,’
the obligation to protect the environment is in Chapter II, dealing with freedoms,
rights and obligations of persons and citizens. However, from the point of view
of this study, special emphasis should be given to Article 74 (4), which stipulates
that public authorities support the activities of citizens to protect and improve the
quality of the environment. Moreover, environmental protection is the responsi-
bility of public authorities, and each citizen has the right to obtain information
on the condition and protection of the environment. Such an approach from the
legislator takes into account the idea of good governance, which stipulates citizen
participation of citizens (or, more broadly, society) in environmental protection
management based on partnership and equality.? The statutory regulation, which
is an extension of the provisions of the Polish Constitution when it comes to public
participation in environmental protection, is based on institutional assumptions,
that is, on allowing participation of ecological organisations in administrative pro-
ceedings in a relevant mode and also on granting control powers to question acts or
omissions that violate environmental laws.

As is accepted by legal scholars and commentators, the right to a healthy en-
vironment is one of the solidarity rights that belong to third-generation human
rights.’ Identifying climate problems with human rights means we need to address
the question of implementation of goals of the policy for fighting climate change in
the context of how local authorities and civil society can achieve them. The Polish
legislator has not directly indicated in any Polish law the possibilities of mitigating

1 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws [Dziennik Ustaw] 1997 no. 78,
item 483.

2 M. Gorski, Online Commentary on art. 74, in: Konstytucja RP, vol. 1. Komentarz do art. 1-86, eds.
M. Safjan, L. Bosek, Warszawa 2016, https://sip.legalis.pl/document-view.seam?documentId=mjxw6
2zogizdkmjsha2tsmroobgxalrsgu4tgmq# [access: 10.08.2022].

3 J. Marszalek, Prawo do czystego srodowiska jako wartos¢ konstytucyjna, Gdanskie Studia Prawnicze
2021, vol. 25, no. 3 (51), p. 156.

STUDIA PRAWNICZE KUL 4(100) 2024 179



Jakub Baranowski

180

the effects of the changing climate resulting from participatory democracy. As
pointed out in the literature, this process allows public authorities to use all - legal
and non-legal - available participatory tools to manage public matters in a local
government community.* The most popular participatory tools include referen-
dum, public consultation, public discussion and participatory budgeting (PB).

1. Research objective, problem and specific questions

In the face of climate and energy challenges faced by the EU and the world, we
need to present proposals for bottom-up efforts that will engage residents locally in
achieving global goals. Such a proposal ultimately involves introducing regulation
in the Polish legal system in Article 5a of the Commune Self-Government Law®
and, possibly in the EU Member States, common participatory budgeting relating
to climate in self-governing communities. This form of public participation allows
citizens to gain an effective tool for submitting projects that may prevent the con-
sequences of climate change. Local communities may take tangible steps to limit
climate consequences using this legal solution. Such actions will result in the cre-
ation of climate-friendly investments and improve the citizens’ climate awareness.
Considering the context and direction which countries and their self-governing
communities should follow to take local actions to fight climate change, we must
ask the following research questions, which will allow us to verify the research hy-
pothesis that the Article 5a (3-7) of the Commune Self-Government Law, which
regulates participatory budgeting in Polish cities and provides for a climate partici-
patory budget focused exclusively on pro-climate and energy-saving projects:
1. Can participatory budgeting as a public participation tool be a basis for an effec-
tive model of engaging residents in the fight against climate change?
2. Does the Polish legal system stipulate the creation of climate-related participa-
tory budgeting?
3. Does the Polish legislation need a new regulation on climate participatory
budgeting, through which only pro-climate projects will be created?

4 M. Augustyniak, Partycypacja spoleczna w samorzqdzie terytorialnym w Polsce i we Francji. Studium
administracyjnoprawne na tle poréwnawczym, Warszawa 2017, p. 49.

5 Article 5a (1-7) of the commune self-government law of 8 March 1990, consolidated text: Journal of
Laws 2022 items 559, 583, 1005, 1079, 1561.
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2. Research methods

The analysis carried out to determine the impact of participatory budgeting on the

inclusion of citizens in conducting environmental policy and combating climate

change is theoretical. Proposing a separate legal regulation to address climate partic-

ipatory budgeting in Article 5a of the Commune Self-Government Law first requires
presenting the legal basis for the traditional PB model. A deeper understanding of
the above issue is expected to evaluate the need — or lack thereof — for a new legal

regulation for PB focused exclusively on the fight against climate change. The anal-
ysis of the principles and procedure of the operation of participatory budgeting in
Poland will be based on Article 5a of the Commune Self-Government Law, where
a commune is a basic unit of local government in Poland. The investigation is based
on research typical to the study of law, which is part of social science. Considering
the subject matter presented in the article, the method of interpretation of the law in
force and the method of description of the development of law in time were chosen.
The first method should be understood as using the content of the law in force ipso
iure, which is the subject of this research. The law interpretation method is based on
a logical and linguistic interpretation, known among legal scholars and commenta-

tors as the interpretation of law.* When using the interpretation of law, we must refer

to the achievements of Zielinski, the creator of the derivative interpretation of law

founded on the principle of omnia sunt interpretanda. Zielinski anchors his derivative

concept on the systemic, functional and teleological phases. Moreover, this paper also

uses the method of description of the development of the law in time, which allows

a fuller approach. In this context, this historical method aims to show the origins of
the emergence of the institution of participatory budgeting.

The methods used in this paper are intended to prove whether Article 5a (3-7)

of the Commune Self-Government Law, which is the basis for Polish participatory

budgeting, is sufficient to create a climate participatory budget or whether a legis-
lative change is required to directly indicate the basis for a special type of participa-
tory budget focused exclusively on climate and energy issues.

T. Barankiewicz, Metody myslenia, badania prawa i systematyzacji wiedzy w naukach prawnych, in:
Metodologia dysertacji doktorskiej dla prawnikéw. Teoria i praktyka, eds. H. Izdebski, A. Lazarska,
Warszawa 2012, pp. 113 and 122.
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3. Definition considerations and location of participatory budgeting on
Arnstein’s ladder of participation

Participatory budgeting’ is a form of public participation in which citizens play an
active role in helping authorities identify a given community’s needs. Participatory
budgeting is a decision-making process in which residents co-determine the distri-
bution of a specific pool of funds.? In other terms, participatory budgeting refers to
a bottom-up procedure for residents to define the expenses to be implemented in
a given year.” According to Misiejko, the primary goal of participatory budgeting is
to involve residents in the affairs of a given local government unit.'’ By implement-
ing the idea of participatory management of public affairs, participatory budgeting
creates a public space for an exchange of ideas and public debate, in which com-
munity needs are discussed, and proposals of projects that could be implemented
under this procedure are put forward.!! PB allows citizens to co-decide how some of
the budget is spent on the proposals they submit.'* This means that projects chosen
by citizens are to be executed by the public authorities without much interference in
the proposals, thus participatory budgeting has a decision-making character.

Participatory budgeting, as a tool involving people co-deciding on public af-
fairs, is a type of public participation described by Arnstein as “delegated power.*?
According to the ladder of public participation she created, the delegated power
rung is a consequence of the ongoing negotiations between citizens and the pub-
lic authority, whereby citizens are given the opportunity to make decisions about
a specific programme, plan or action. It is a rung on the ladder of participation in
which citizens have decision-making power and must bear responsibility for the
actions taken. PB is a procedure whereby public authorities put some of the finan-
cial resources in the hands of citizens, who can make independent decisions about
which projects are to be executed.

Despite the fact that under Article 5a (3) of the Commune Self-Government
Law, participatory budgeting is considered a special form of public consultation,

7 Since the term ‘participatory budget’ is used in foreign doctrine, it will be used in this article.

8 W. Keblowski, Budzet partycypacyjny - krotka instrukcja obstugi, Warszawa 2013, p. 8.

9 Z.Dolewka, Budzet partycypacyjny w teorii i w praktyce, Prace Naukowe Uniwersytetu Ekonomiczne-
go we Wroclawiu 2015, no. 408, p. 63.

10 A. Misiejko, Budzet obywatelski w praktyce samorzgdow, Warszawa 2020, p. 17.

11 G. Mattei, V. Santolamazza, G.F. Grandis, Design of the Participatory Budget: How to Turn Citizens into
Process Protagonists, International Journal of Public Sector Management 2022, vol. 35, no. 3, p. 296.

12 J. Gomez, D. Insua Rios, C. Alfaro, A Participatory Budget Model under Uncertainty, European Journal
of Operational Research 2016, vol. 249, no. 1, p. 352.

13 S.R. Arnstein, A Ladder of Citizen Participation, AIP Journal, July 1969, pp. 217, 222-223.
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we need to move away from such an understanding of this institution. It is because

certain features of participatory budgeting have emerged, which make it markedly

different from the traditional form of public consultation. The latter’s essence is to

inform or collect opinions on a specific, significantly public topic, which are then

forwarded to public authorities so that they can analyse them and perhaps agree to

implement them. The consultation mode allows the authorities to hear the citizens
but does not oblige them to enforce their voice. This is contrary to the idea behind
the public participation process. It is a participatory decision-making process in

which citizens have a significant voice by submitting and voting on projects. Unlike

the usual mode of consultation, public authorities should not change citizens’ deci-

sions in the voting procedure. In addition, if participatory budgeting is to become
a permanent part of the participatory primer of a given local government unit,
it must be regular, preferably yearly, while consultations may be one-oft and not
continuous.

The choice of the type of public participation that attempts to engage citizens

in the fight against climate change must be the form that has decision-making and
authority-related features in its essence. Elections or referendums cannot come into
play here because the legislation precisely describes their role. Most of all, they are
held only in the cases and at the times prescribed by law. Participatory budgeting is
the only form of public participation that can be effectively and continuously used
to combat climate change.

4. Introduction and evolution of participatory budgeting in Poland

For the needs of this paper, we need to present the Polish context and the conditions

in which the Polish model of participatory budgeting was introduced. In 2011, the

first edition of participatory budgeting was introduced in Sopot. The Polish legal
system did not offer such an institution then. Participatory budgeting was under-
stood as part of another public participation tool — public consultation. However,
under this procedure, citizens may decide how an allocated amount is spent on
proposals that have been submitted and reviewed. What is more, in contrast to
the regular mode of public consultation, the results of participatory budgeting are
binding on local government bodies."* From the legal point of view, at the level of

J. Baranowski, Participatory Budget and the Sars-Cov-2 Pandemic in Poland, Transylvanian Review of
Administrative Sciences 2020, Special issue, p. 27.
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the commune as a basic local government unit, participatory budgeting was organ-
ised under Article 5a (1) and (2) of the Commune Self-Government Law, which is
the procedure for public consultation.

As pointed out by Sobol, the number of participatory budgeting procedures in
2011-2015 clearly shows the direction that Polish cities are following - joining in
the creation of participatory budgeting due to the growing interest in them:

1) 2011 - 1 participatory budgeting procedure;

2) 2012 - 3 participatory budgeting procedures

3) 2013 - 16 participatory budgeting procedures;
4) 2014 - 92 participatory budgeting procedures;

5) 2015 - 171 participatory budgeting procedures."

5. Participatory budgeting under Polish law

The Polish legislator introduced the institution of general participatory budgeting
in the Act of 11 January 2018 on amending certain acts in order to increase the
participation of citizens in the process of selecting, operating and controlling cer-
tain public bodies. Since then, the legal basis for the participatory budget in Polish
cities is Article 5a (3-7) of the Commune Self-Government Law. The participatory
budget was not introduced in a separate law, such as in Peru,'® for example, which
gives rise to certain consequences. Despite the introduction of the new law, it is
not comprehensive. It does not address some crucial problems, i.e. protecting the
legal interest of a citizen who has submitted a project to the participatory budget,
which won but the city authorities do not want to implement it,'”” or continuing
the investment projects already created under the participatory budget. As a result,
the current normative form equates the participatory budget with public consul-
tations, unequivocally diminishing its status as a decision-making form of public
participation.

The most significant legislative change in Article 5a of the Commune Self-Gov-
ernment Law, from the point of view of local authorities and residents, was the

15 A. Sobol, Budzet obywatelski jako narzedzie rozwoju lokalnego, Studia Ekonomiczne. Zeszyty Nauko-
we Uniwersytetu Ekonomicznego w Katowicach 2017, no. 316, p. 175.

16 L.S. McNulty, Barriers to Participation: Exploring Gender in Peru’s Participatory Budget Process,
The Journal of Development Studies 2015, vol. 51, no. 11, p. 1432.

17 For more, see ]. Baranowski, Problematyka ochrony interesu prawnego w procedurze budzetu partycy-
pacyjnego, Acta Iuris Stetinensis 2023, vol. 46, no. 5, pp. 7-20.
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introduction in the largest Polish cities of the obligation to hold the PB procedure
annually at least 0.5% of the community’s expenses included in the latest PB report.
Importantly, the legislator did not stipulate any exceptions in this process. Partici-
patory budgeting may differ depending on the decision of the regulatory authority
of a given local government unit. In one, the rules may be more complex than in
another. This exclusive competence to establish rules and procedures for holding
participatory budgeting transferred onto the decision-making body has both flaws
and advantages. The advantage is that a local government body, looking at its spe-
cific characteristics and needs, may model rules that suit them. The flaw is that de-
spite general rules for participatory budgeting, the same proposal may be assessed
differently in different cities.

6. Green participatory budgeting as an effective tool of public
participation in environmental policy and combating climate change -
a case study of selected Polish cities

In the current legal status based on Article 5a (6) of the Commune Self-Government
Law, funds spent under participatory budgeting in Polish cities may be grouped
into wallets that cover the entire commune or its parts or amount-based catego-
ries of proposals that apply to the whole territory of a commune or its part. Such
a provision yields ambiguous results. The Polish legislator did not directly prescribe
setting aside a certain amount of funds for the so-called thematic PB processes,
including green participatory budgeting. Under the legalism principle, this means
that without a clear legal basis, public authorities cannot take any action. A com-
mune, as an entity exercising public authority - according to Article 169 of the
Polish Constitution - is obliged to act on the basis and within the limits of the law.
The laconic content of Article 5a (6) of the Commune Self-Government Law results
in the fact that not all Polish cities have decided to introduce thematic participatory
budgets due to the fear of invalidating such measures by the Polish supervisory au-
thority over local government units, which is the province governor (voivode). De-
spite this, due to the prevailing social realities and citizens’ green attitudes, Polish
cities have decided to organise green participatory budgeting without a clear legal
basis. Such actions show that we need such processes, which means that the Polish
legislator must interfere and that the legal status must be prescribed in Article 5a
of the Commune Self-Government Law. Supplementing Article 5a with additional
normative content will enable Polish cities to launch a climate participatory budget
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procedure separate from the traditional participatory budget, focusing exclusively
on pro-climate and energy-saving projects. Thus, the scope of application of the
supplemented Article 5a will not raise doubts about interpretation.

Even though today’s legislature has no legal standard that would allow Polish
local governments to create participatory budgeting dedicated to climate change,
some cities decided to allocate a certain amount of funds to do so. Katowice and
Lublin will serve as examples here.

The second edition of the “Green participatory budgeting” of Katowice was held
based on the ordinance of the President of the City of Katowice.'® It lays down that
public consultation on green participatory budgeting of Katowice is intended to
diagnose the needs of residents in terms of broadly understood technology and en-
vironmental protection®® (§ 2). Residents had PLN 3 million (EUR 700,000), which
they could use to create flower meadows, revive squares or parks or set up rain gar-
dens. The most important element in the proposal assessment procedure was the
proposal’s feasibility, which was examined by officials who deal with green areas in
their day-to-day work. The procedure led to the following result: during the second
edition, residents submitted more than 164 proposals for tasks to be carried out, of
which 84 were chosen for implementation. Examples of such projects include:
planting trees,

1) setting up a community garden on the roof of an underground car park,
2) organising ecological educational panels.*

In Lublin, green participatory budgeting was launched in 2017, and residents
may propose projects (except 2020, the first year of the SARS-CoV-2 pandemic).
Like in Katowice, the project aims to encourage residents to participate locally by
submitting a general proposal for greening parts of the city. Projects proposed by
residents must be consistent with local zoning plans, the design of underground
and above-ground infrastructure, and applicable laws. In consideration of the fight
against climate change, experts who evaluate green projects do so on the basis of
the following criteria:

18 Ordinance no. 1504/2021 of the President of the city of Katowice of 26 February 2021 on holding
public consultation on proposing projects for the second edition of Katowice’s Green Budgeting,
https://www.katowice.eu/SiteAssets/dla-mieszkanca/zaangazuj-si¢/konsultacje-spoleczne/zielony-
-budzet/ii-edycja-2021/pliki-do-pobrania/1.%20zarzadzenie%20Prezydenta%20Miasta.pdf [access:
30.08.2022].

19 Ibidem.

20 Projects selected for implementation as part of the second edition of Katowice’s Green Budgeting,
https://archiwumbo.katowice.eu/Aktualnosci/Documents/Zadania%20wybrane%20do%20realiza-
¢ji%20w%20ramach%2011%20edycji%20Zielonego%20Bud%c5%bcetu.pdf [access: 30.08.2022].



A theoretical model for the use of participatory budgeting in implementing an environmental policy

1) availability and environmental context — an absence of an organised green area
within a 5-7 minute walking distance is especially important;

2) functionality, resourcefulness, innovativeness — understanding of capabilities to
satisty the needs of self-governing communities, including an effect on social
integration and how greenery in urban space is viewed;

3) share of green areas — the greatest emphasis is placed on creating new green
areas, renovating degraded terrains and increasing biodiversity.*'

Since the introduction of green participatory budgeting in Lublin, 68 green pro-

jects have been selected for implementation, which has crucially improved the city’s

greenery.

Despite the lack of a legal basis in Article 5a of the Commune Self-Govern-
ment Law, green PB in Poland is no longer a theoretical model of bottom-up public
participation but a tangible benefit for a local community. The launching of this
procedure means that Polish cities gain new green areas, which may aid actions for
climate.

7.The theoretical model for climate participatory budgeting in Poland -
new regulation

This discussion of participatory budgeting in Poland leads to the conclusion that
the current provisions of Article 5a of the Commune Self-Government Law are
insufficient to introduce a dedicated participatory budget for climate change. The
above indicates the laconic nature of the Polish participatory budget regulations,
which raises interpretive doubts for Polish cities. Therefore, Article 5a of the Com-
mune Self-Government Law needs a new legal regulation focusing exclusively on
climate participatory budgeting. The current regulation allows citizens to submit
a wide range of projects — from school- or health-related projects to transport- and
climate-oriented ones. This procedure may mean that the percentage of pro-cli-
mate projects that pass the review stage and citizens’ voting will not be satisfactory.
Taking up the subject of the introduction of a new regulation into Polish legislation
through the establishment of provisions on climate participatory budgeting should
be considered necessary. It will allow citizens to submit only proposals focused on

21 Information for residents of Lublin about the assessment criteria for green participatory budgeting
projects, https://lublin.eu/mieszkancy/partycypacja/zielony-budzet-obywatelski/informacje/ [access:
30.08.2022].
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climate, with the tangible consequence that only such projects will be selected for
implementation.

Creating a new regulation on climate participatory budgeting for each city in
Poland may provide a solution for enhancing residents” involvement in improving
the quality of green areas and local actions for climate and energy. A climate par-
ticipatory budget in every Polish city will contribute to improving the environment
through civic projects, improved awareness of climate change, and educational ac-
tivities for climate and energy conservation. Correctly constructed principles of
such a process will allow residents to submit proposals intended to positively im-
pact their local community, and their usefulness will affect the fight against climate
change. The aim is to introduce obligatory climate PB in each Polish city, which is
crucial for the trend of green participatory budgeting and energy-related subjects.

The legal basis for introducing climate participatory budgeting in Polish cit-
ies should be found in Article 5a of the Commune Self-Government Law. In the
future, the issue of climate participatory budget should be an integral part of this
legislation. The procedure of climate participatory budgeting should be as simple
as possible. It should be considered reasonable to leave the detailed rules for the
climate participatory budgets to each Polish city- as in the case of the traditional
participatory budget. This procedure should also include examples of thematic ar-
eas that will help residents submit proposals on combating climate change, such as
for example:

1) urban green stops - intensifying plantings in stretches along roads and effective
retention of rainwater;

2) new tree plantings in urban spaces;

3) creating new green spaces — pocket-sized parks;

4) eco-waste collection points, where small waste, such as batteries, light bulbs or
small electronics, may be disposed of.

An essential fact is that Polish public authorities have noticed the problem of
a lack of a legal basis for creating participatory budgeting intended to combat cli-
mate change. The website of the Government Legislation Centre posted a draft law
amending certain acts to strengthen the climate-related dimension of municipal
policy, which includes provisions on participatory budgeting.*? This draft law direct-
ly responds to an increasingly popular practice of local governments where green
participatory budgeting is created. It was decided that the trend followed by more

22 Draft law on amending certain acts to strengthen the climate-related dimension of the municipal
policy. Draft law along with reasoning available online: https://legislacja.rcl.gov.pl/projekt/12350802
[access: 31.08.2022].
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and more Polish cities should be formalised. Under the statutory proposal, the ex-
isting Article 5a of the Commune Self-Government Law will read as follows: “Com-
munes referred to in Article 5 (communes which are towns with district rights, that
is the biggest Polish cities), should, as part of funds spent on the implementation
of participatory budgeting, allocate sums dedicated to projects associated with the
protection of urban natural environment and whose implementation should lead
to an increase of the surface area of a biologically active zone and of retention of
rainwater and snowmelt” The reasoning for the statute is that the essence of this
amendment is intended to “green” participatory budgeting, which also aspires to
have a positive impact on the local community.”

It must be remembered that the draft law, submitted for reading by the Polish
parliament, may be amended after a parliamentary discussion. However, the direc-
tion of changes presented by the Ministry of the Environment and Climate leads to
one positive conclusion. Polish local governments will be able to introduce special
participatory budgeting dedicated to climate change, and the largest Polish cities will
be obliged to do it. It is not an optimal move. From the author’s point of view, in order
to bring about the first effects of a local climate fight as quickly as possible, that is, to
carry out as many climate-focused projects as possible, climate participatory budget-
ing should be introduced in each Polish city. Only a quick and efficient response from
the legislator, as well as appropriately construed laws that regulate issues of prompt
execution of climate projects, may yield measurable results that the community ex-
pects. It should be noted that the above solution, proposed by the Polish authori-
ties, is not a sufficient response to the demand arising from the interest of citizens in
pro-climate solutions within participatory budgeting. The above proposal should be
supplemented with the solutions presented in this article, relating to the introduction
of a mandatory climate participatory budget in every Polish city (not only in the cities
with district rights - i.e. the largest Polish cities), as well as to allowing the submission
of energy-saving projects, which does not directly follow from the proposed changes.

Conclusions

To answer the first research question, it must be pointed out that participatory
budgeting is perceived as a participatory decision-making process through which
citizens get involved and co-decide on local matters. I use Arnstein’s research and

25 Ibidem.
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participation ladder to place the role of participatory budgeting in the structure
of public participation. In view of this analysis, I have concluded that PB is most
suitable for the delegated power rung and is about a balance between delegating
specific activities by public authorities (delegating funds and creating legal pro-
visions that allow it) and by citizens (involvement by proposing tasks and partic-
ipating in voting). A participatory budget is, therefore, an ideal tool in the hands
of public authorities to effectively encourage people to take an interest in public af-
fairs. However, given the climate challenges that global societies face, it is essential
to address the issue of selecting a separate thematic category for the participatory
budget.

The analysis of PB as a participatory process that co-creates the policy of fighting
climate change points to the fact that it may effectively co-participate in executing
this policy. The use of human potential to develop solutions and raise awareness of
climate threats is an appropriate step towards green participation at a local level.
PB is not an aged and worn-out process; it is an innovative and interesting method
of involving residents in matters most important to them. The Polish cities where
green participatory budgeting operates could be enticing factors and could initi-
ate similar actions on a global scale, broader than to date, which will mean new
climate-friendly places and also greater knowledge about the progressing climate
change.

To answer the second research question, creating green or climate participatory
budgeting is not possible under current regulations in Poland. Public administra-
tion operates according to the principle of legalism and is based on the foundation
of the law in force. From this point of view, we must conclude that there is no legal
norm in Article 5a of the Commune Self-Government Law that would vest any en-
tity with the power to create such participatory budgeting. Admittedly, this analysis
with case studies of Polish cities also demonstrates that participatory budgeting
dedicated to combating climate change is introduced in the form of green partici-
patory budgeting, but it is done so through legally dubious means. Referring to the
research problem posed in the introduction, it should be stated that the current
wording of Article 5a of the Act on Commune Self-Government, which is the legal
basis for the participatory budget in Polish cities, is insufficient.

To answer the third research question, it must be pointed out that — based on
case studies of Polish cities that have introduced green participatory budgets with-
out a clear legal basis — the Polish legislation needs a new regulation on climate
participatory budgeting. In order to meet public expectations, the Polish legislator
should make the same decision as in 2018 — when the legal regulation of the tra-
ditional participatory budget was introduced into legal order — and introduce the
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legal regulation of the climate participatory budget in Article 5a of the Commune

Self-Government Law. Such an act will positively impact climate policy-making at
the local level. If the Polish legislator enacts a separate law on participatory budget-
ing, given the need for detailed legal regulation of this institution, climate partici-
patory budgeting should have its place in Polish cities.

Approval must be expressed that current legislative works, despite previous crit-

icism for too much reserve towards the amendments introduced, are a step towards
formalising a good practice of using participatory budgeting for environmental
protection and fighting climate change. This real legislative action shows that public
authorities see this form of public participation as an effective tool for a local fight
against climate change. Adequate requirements must be met for it to work well,
both for the authorities and residents. Citizens must be ensured access to climate
education and supported in submitting and promoting climate projects to partici-
patory budgeting.

However, the above legislative proposal should not be considered sufficient. Af-

ter the introduction of proposed legislative changes by the Polish government based
on directions of changes presented by the Ministry of the Environment and Cli-
mate, the largest Polish cities will create participatory budgeting every year to carry

out climate-friendly projects. Smaller Polish cities will be able to decide whether to

make this tool available for residents. The author believes that such action will not
be sufficient. We need to consider making this instrument accessible to all Polish
citizens by making climate participatory budgeting obligatory at the level of each
Polish city. Such a move may bring tangible benefits. There will be more pro-climate
ideas, which will also involve greater interest in climate education and the effects of
climate change.

This analysis attempted to prove whether PB as a public participation tool may

be a basis for an effective model of engaging residents in the fight against climate
change. This efficiency is expressed in hundreds of proposals submitted under Pol-
ish green participatory budgeting, translating into tens of projects in the Polish cit-
ies presented in this paper. Effects of the transformation of Polish cities into green
enclaves and climate-friendly places will stay with local communities for the years
to come, while the awareness of improvement of the fate of our planet by executing
a climate PB may boost local climate appreciation and awareness.

Translated by Agnieszka Kotula-Empringham
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Summary: The author discusses the verdict of 18 April 2023 issued by the Polish Supreme Administrative Court
in case Il FSK 400/21 concerning the obligations of a Polish entity (tax remitter) in the area of uncollected flat-
rate corporate income tax — also referred to as withholding tax or WHT — on payments made from Poland to
a Swedish entity. The author aims to express approval for the standpoint taken by the Court by underlining the
dogmatic correctness and axiological value of the commented verdict, as well as recognising it as a notable
example of the voice of reason amongst rather inconsistent rulings in similar cases. The main issue the Court
considered was the interpretation of Article 11 section 1 of the Convention of 19 November 2004 between
the Government of the Republic of Poland and the Government of the Kingdom of Sweden for the avoidance
of double taxation and the prevention of fiscal evasion with respect to taxes on income. At the time when
the events of the case took place, three language versions of Article 11 section 1 of the Convention existed,
and the Polish version - contrary to Swedish and English - did not contain the “beneficial owner” clause. The
consequence of the Polish tax remitter assuming that there were no grounds to examine the fulfilment of this
condition was, in principle, that no tax was collected on payments made to Sweden, irrespective of whether
or not the recipients were the beneficial owners of the receivables. This approach was challenged by Polish
tax authorities, according to whom the comparison of different language versions of the disputed provision
should effectively lead the tax remitters to notice and apply the beneficial owner condition. In the verdict, the
Supreme Administrative Court mostly focuses on the results of discrepancies between the linguistic versions of
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the Convention, nevertheless, the judgment itself is also a valuable voice in the discussion on withholding tax,
in particular the position and function of the tax remitter in the tax system, as well as the scope of the obliga-
tions that can reasonably be imposed on it within a democratic state under the rule of law.

Key words: international tax law, beneficial owner clause, agreements on the avoidance of double taxation

Streszczenie: Autorka omawia wyrok Naczelnego Sadu Administracyjnego z dnia 18 kwietnia 2023 r,, Il FSK
400/21, wydany w sprawie okreslenia odpowiedzialnosci polskiej spotki (ptatnika) za niepobrany zryczattowany
podatek dochodowy od 0séb prawnych od odsetek wyptaconych podmiotowi w Szwecji. Celem opracowania
jest wyrazenie aprobaty dla stanowiska zajetego przez Sad, w szczegdlnosci podkreslenie dogmatycznej po-
prawnosci oraz wartosci aksjologicznej wyroku — bedacego godnym uwagi przyktadem gtosu rozsadku wséréd
szeregu niespojnych rozstrzygniec¢ odnoszacych sie do tego zagadnienia. Kluczowym elementem wyroku jest
kwestia wyktadni art. 11 ust. 1 Konwencji miedzy Rzadem Rzeczypospolitej Polskiej a Rzadem Kroélestwa Szwe-
¢cji w sprawie unikania podwojnego opodatkowania i zapobiegania uchylaniu sie od opodatkowania w zakresie
podatkéw od dochodu, umowy o unikaniu podwdéjnego opodatkowania z 2004 r. W badanym okresie wskazany
przepis funkcjonowat w trzech wersjach jezykowych, przy czym jego polska wersja — inaczej niz wersja szwedz-
ka i angielska — nie zawierata klauzuli tzw. rzeczywistego wiasciciela otrzymywanych naleznosci. Konsekwencja
przyjecia przez polskich ptatnikéw stanowiska mdwiacego, ze nie ma koniecznosci badania spetnienia tego
warunku, byt zasadniczo brak poboru podatku od ptatnosci dokonywanych do Szwecji, niezaleznie od tego,
czy odbiorcy byli rzeczywistymi odbiorcami otrzymywanych naleznosci, czy tez nie. Podejscie to zakwestiono-
waty organy podatkowe, wskazujac, ze poréwnanie réznych wersji jezykowych ww. aktu powinno doprowadzic¢
pfatnikéw do wniosku o istnieniu w nim przestanki rzeczywistego wiasciciela. Gros rozwazarn Naczelnego Sadu
Administracyjnego koncentruje sie wtasnie na kwestii rozbiezno$ci miedzy wersjami jezykowymi Konwencji
oraz skutkach tychze, a przywotany wyrok stanowi ponadto cenny gtos w dyskusji na temat podatku u zrédta,
w szczegolnosci pozycji i funkgji pfatnika w systemie podatkowym oraz zakresu obowigzkéw, jakie moga by¢
na niego racjonalnie natozone w ramach demokratycznego panstwa prawa.

Stowa kluczowe: miedzynarodowe prawo podatkowe, klauzula rzeczywistego wiasciciela, umowy o unikaniu
podwdjnego opodatkowania

Pestome: ABTOp aHanu3upyer pelueHue Boicwero AgmunmnctpatusHoro Cyaa ot 18 anpena 2023 ., [l FSK400/21,
BblHECEHHOE M0 Aeny 06 onpefeneHn OTBETCTBEHHOCTY MONbCKOW KOMMaHUy (MnaTenbluyka) 3a HeB3bICKaH-
HbIl GMKCMPOBAHHDIM KOPMOPATUBHbIA MOAOXOLHbIA Hanor C MPOLEHTOB, BbIMNAYEHHbIX OPUANYECKOMY
nuuy B LBeumn. Llenb ctatby — BbpasnTb ofobpeHrie nosuumy, 3aHatoi CyoM, B YaCTHOCTU, MOAYEPKHYTb
[OrMaTUYeCKyHo NPaBUIIbHOCTb Y aKCMOMOMMYECKYHo LIEHHOCTb PeLLeHUs, KOTOPOoe ABMAETCA NokKa3aTeslbHbIM
Np1MepoM ronoca pasyma Ha GoHe paaa NPOTUBOPEUMBLIX PELLIEHMI MO 3TOMY BOMPOCY. KntoueBbiM anemeH-
TOM peLleHUsA ABAETCA BONPOC TonKoBaHuA cTatbt 11 (1) KoHBeHUmn mexay lMpasutenbctBom Pecny6niku
Monblwa u MNpaButenbctBom Koponesctsa LUBeuns 06 nsbexaHnn ABONHOrO HanoroobnoXeHUs 1 NpepoT-
BPALUEHNN YKIIOHEHUA OT ynnaTbl HajloroB B OTHOLUEHUW HANOrOB Ha JOXOAbI, COrnalleHnsa o6 n3bexaHnm
[IBOMHOIO HanoroobnoxeHus ot 2004 roga. B TeueHre paccmaTpriBaeMoro nepriofa BbileyNoMAHYTOe Nosio-
)KEeHUe [eiiCTBOBAJIO B TPEX A3bIKOBbIX BEPCUAX, MPUYEM NOSIbCKas BEPCHA — B OTAIMUME OT WBEACKOW U aHMNN-
CKOI — He cofjepana Tak Ha3biBaeMoi OroBOpKM o 6eHedpumuUapHOM BriafienibLie B OTHOLLEHUW NOyYEHHOW
nebutopckoii 3ajomkeHHocTV. CnefcTBMEM TOTO, YTO MOMNbCKME MNATENbLUKA NPUAEPXKUBANIUCH MO3NLMN
06 OTCYTCTBUM HEOOXOAMMOCTY NMPOBEPATb COOMIOAEHVE STOTO YCIIOBUA, CTasIO TO, UTO B MPUHLUMME MAaTeXN
B LLBeumio He obnaranuncb Hanorom, He3aBMCMMO OT TOFO, ABMANINCH NN MonyyaTeny pakTnyeckumm beHeduum-
apamu nonyyeHHoN [e6GUTOPCKO 3a[JOMKEHHOCTN UK HET. DTOT NoAXof Obil OCMOPEH HaNoroBbIMY OpraHa-
MW, KOTOpbIe YKa3anu, YTO CPaBHEHME PasfINYHbIX A3bIKOBbIX BEPCUI BbILLEYNOMSAHYTOrO 3aKoHa JOMKHO Npu-
BECTU NNaTenbLUMKOB K BbIBOAY O CyLUECTBOBAHMM B HEM YCNOBMA 0 6eHedrLapHom BnagenbLe. OcHoBHas
4acTb paccyxaeHnin Boicwero AgmuHuctpatusHoro Cyaa noceaALieHa MMEHHO BOMPOCY PacXOXAeHUI MeXay
A3bIKOBbIMU BEPCMAMYN KOHBEHLMM 1 MOCNeACTBUAM TaKUX PacXoXaeHuin. Kpome Toro, LuTupyemoe pelleHne
ABNAETCA LLIeHHbIM apryMEHTOM B AUCKYCCUM O HaNore y MCTOYHIKA, B YaCTHOCTM O cTaTyce 1 GyHKLMM nnaTenb-
LLKa B HAJIOTOBOW CMCTEME 1 06beMe 0653aTeNbCTB, KOTOPble MOTYT O6bITb 060CHOBAHHO BO3MIOXEHBI Ha HEroO
B ;6MOKPATNYEeCKOM NMPaBOBOM roCyfapcTBe.

KnioueBble cnoBa: MexyHapOAHOEe HalloroBoe MpaBo, OroBOpKa 0 HbeHeduLapHOM BaZienblie, COrnalleHns
06 n36exaHnm ABOMHOro HanorooboXeHns



Conventions for the avoidance of double taxation

Pesiome: ABTopKa 06roBopioe pilleHHs Buujoro agmiHictpatusHoro cyay Bif 18 kBiTHA 2023 poky, Il FSK
400/21, BHeCeHe y cnpasi MPO BM3HAaYeHHA BiANOBIAaNbHOCTI NONbCbKOT KOMNaHii (MnaTHMKa) 3a HecnnayeH-
HA NayLwanbHOro KOprnopaTMBHOIo NofaTKy Ha NpubYTOK 3 BIACOTKIB, CrnadeHnx Cy6'ekTy rocrnofaproBaHHaA
y LBewji. MeTa cTaTTi — BUCNOBUTM CXBaneHHA no3uuii, 3aiHAToi CyAoM, 30Kpema, NiAKPeCcnnT JOrMaTUUHY
NPaBWUbHICTb Ta akCiONOriUHY LiHHICTb PilLEHHA, AKe € ACKPaBUM NPUKNAAOM rofiocy po3ymy cepep HU3KM
CynepeyunmBmx pilleHb 3 LbOro nNuUTaHHA. KNiouoB/M eleMeHTOM PilleHHA € NMUTaHHA TAyMaveHHa cTaTTi 11,
po3ain 1 KoHseHLii Mix Ypagom Pecny6niku Monblya i Ypagom Koponisctsa LUBeLis Npo yHYKHEHH:A NOABIHO-
ro ornopAaTKyBaHHA Ta 3anobiraHHA NoJaTKOBVM YXVUEHHAM LLOJO NOAATKIB Ha JOXOAM, YTOAMN MPO YHUKHEHHA
nofgiiHoro onofatkysaHHA 2004 poky. [poTArom 3BiTHOro nNepioay BuLLe3rafaHe NonoxxeHHa GpyHKLioHyBano
Y TPbOX MOBHWX BEPCiAX, NPUYOMY Oro NosibCbKa BepCia — Ha BiAMiHY Bifj LUBEACLKOI Ta aHMNiNCbKOT — He MiCTU-
N1a Tak 3BaHOTO MOJIOMEHHA MPOo “daKTUUYHOro BacHNKa” oTpuMaHoi febitopcbKkoi 3a6oproBaHocTi. Hacnigkom
TOrO, WO MOAbCLKI MAATHUKN NPUAHANN NO3ULiI0 MPO BifCyTHICTb HEOOXIAHOCTI NepPeBIPATY BUKOHAHHA L€l
YMOBW, CTano Te, WO B NPUHLMMI He CTAryBaBCA NOAATOK 3 NnaTexis, 34incHeHmx Ao Lseuii, He3anexHo Big
TOro, un 6ynn ofepKyBadi GakTUYHVMY OTPYMYBaYaMy OTPUMAHOT febiTopCcbKoi 3a60proBaHOCTi, uu Hi. Takni
nifxip 6yB ocKapXeHW NOAATKOBUMM OpraHaMu, AKi BKa3asnu, Lo NOPIBHAHHA Pi3HVX MOBHUX BepCill BULLe3ra-
[IAHOTO 3aKOHY Ma€ NMPVBECTW NNaTHVKIB A0 BUCHOBKY NMPO HasABHICTb 6eHedilliapHOro BracH1Ka B 3rafaHomy
3aKoHi. OCHOBHa YacTUHa AWCKYCiT y BuLiomy afMiHIiCTpaTMBHOMY CyAi 30CepepKeHa caMe Ha NMTaHHi po36ixk-
HOCTEl MiXk MOBHVMU BepCiaMn KOHBEHLT Ta HacniAKax Takmx po36i>KHOCTEN, @ LLMTOBaHE PilleHHS, Kpim TOro,
€ LiiHHUM rofloCcoMm y ANCKYCIii PO MOAATOK LLO YTPUMYETLCA, 30KpeMa, NPO No3uLito Ta GyHKLi nnaTHMKa B no-
[aTKOBIl1 crcTemi Ta 06CAr 3060B'A3aHb, AKi MOXYTb Oy TV 06rPYHTOBaHO MOKNafeHi Ha HbOTO B AEMOKPATUYHIl
NpaBoBil Aep»KaBi.

KniouoBi cnosa: mixkHapoaHe nopaTkoBe MpaBoO, MOSIOXKEHHA Mpo OeHediliapHoro BnacHWKa, yrogn npo
YHUKHEHHA NOABIHOro onofaTKyBaHHA

Introduction

In the commentary,' the author discusses the verdict of 18 April 2023 issued by
the Polish Supreme Administrative Court (hereinafter also as: the Court) in case
IT FSK 400/21 concerning the obligations of a Polish tax remitter in the area of flat-
rate corporate income tax (also known as withholding tax or WHT) with regard
to interest payments made to its Swedish affiliate.> Under Polish regulations, tax
remitters (i.e. domestic entities disbursing interest payments abroad) are generally
obligated to calculate withholding tax at a rate of 20%, collect it, and remit it to
the relevant tax office - taking into account the rules governing the application of

1 The scope of the sources cited in this article was determined by the form and aim of the text (com-
mentary), as well as its object (verdict issued by a Polish court), resulting in limited need and possi-
bility to cite studies, especially international ones. Therefore, for comparative purposes, the text is
limited to citing only examples of international source materials.

2 The commented verdict was issued in one of four similar cases considered on 18 April 2023, under
case II FSK 2524/20, I FSK 2525/20, IT FSK 2782/20 and II FSK 400/21.
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tax exemptions or different tax rates based on other provisions.> One example of
such an exemption stems from the Convention of 19 November 2004 between the
Government of the Republic of Poland and the Government of the Kingdom of
Sweden for the avoidance of double taxation and the prevention of fiscal evasion
with respect to taxes on income* (hereinafter: the DTT with Sweden). Nevertheless,
the wording discrepancies between different language versions of this act, i.e. lack
of the beneficial ownership condition in the Polish version, with its simultaneous
presence in the English and Swedish versions, resulted in a number of disputes be-
tween tax authorities and tax remitters.

The author’s aim is to express approval for the standpoint taken by the Court
in one of such disputes, by underlining the dogmatic correctness and axiological
value of the commented verdict, as well as recognising it as a notable example of
clear legal reasoning amongst rather inconsistent rulings in similar cases.” As to the
merits, the commented verdict focuses on the consequences of a wording discrep-
ancy between different language versions of provisions determining the choice of
tax remitter’s conduct. However, it also includes important remarks of a systemic
and axiological nature with which the author fully agrees and considers worthy of
wider advocacy (with the outstanding question of trust in the state and the law it
creates). By focusing on the linguistic interpretation of the provisions, the Court
manifests a high regard for the guarantee function of tax law, refusing to accept
a situation where the burden of errors in legislation issued by the State is shift-
ed to the taxpayer (remitter). This way the Court resists the temptation to adopt
a simplistic, short-term approach focused on pursuing solely fiscal objectives but
chooses to take into account the historical “state of mind” of the tax remitter, thus
ensuring that its position is deeply in line with fundamental values and rules upon
which the Polish state and tax system is built. Taking into account the controversies

3 As of 2019, these rules have been significantly modified, including the introduction of the so-called
pay & refund mechanism, partly replacing the relief at source mechanism.

4 Journal of Laws [Dziennik Ustaw] 2006 no. 26, item 193.

5 As for the cases where the Courts sided with the tax authority, see e.g. the judgments of the Supreme
Administrative Court of 2 February 2012, IT FSK 1398/10 and IT FSK 1399/10 (tax ruling cases on
cash pooling); of 26 July 2017, II FSK 1866/15 (tax ruling case); of 27 April 2018, IT FSK 1370/16; of
26 July 2022, IT FSK 1230/21; of 30 January 2024, IT FSK 560/21 and of 11 June 2024, IT FSK 1170/21
and IT FSK 1161/21 (the last two with a dissenting opinion by one of the judges). A different position
so far was taken by the Provincial Administrative Court in Szczecin in judgements of 27 October
2021, I SA/Sz 645/21, of 19 May 2021, I SA/Sz 820/20 - currently under no. II FSK 1173/21 where
a question about legal issue that gives rise to serious doubts was submitted to a panel of seven judges -
and of 13 October 2021, I SA/Sz 646/21, as well as the Provincial Administrative Court in Opole in the
judgement of 23 February 2024, I SA/Op 340/23, although, as in September 2024, none of these four
judgements have become final yet.
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arising in cases that involve language discrepancies between different language
versions of the provisions, it would be recommended to adopt a general, uniform
practice, encouraging judges to resolve such issues in accordance with general tax
law principles - and perhaps the first step in this direction has already been taken
in case II FSK 1173/21 where a question about legal issue that gives rise to serious
doubts was submitted to a panel of seven judges.

1. Overview of the legal issue assessed

The commented verdict concentrates on the interpretation of Article 11 point 1 of
the DTT with Sweden, with the main focus on the consequences of the wording
discrepancy between the three official language versions of the same act.

At the time when the events of the case took place, the English version of Article
11 point 1 of the DTT with Sweden indicated that “Interest arising in a Contracting
State and beneficially owned by a resident of the other Contracting State shall be
taxable only in that other State” Such a wording would seem fairly clear, were it not
for the fact that until the end of 2017, the Polish version (originally published along
with the English and Swedish texts in the Journal of Laws — Poland’s official govern-
ment journal®) lacked the phrase “beneficially owned™: according to its wording, the
interests were simply to be “paid to a resident of the other Contracting State”” As
time has demonstrated, this discrepancy, and the notion of beneficial ownership it-
self, proved to be critical to the adjudication of similar cases including cross-border
payments and to WHT matters in general.® Although Poland removed this discrep-

6 See footnote no. 3.

7 As indicated by Werner Haslehner in: Klaus Vogel on Double Taxation Conventions, eds. E. Reimer,
A. Rust, Alphen aan den Rijn 2015, the requirement of beneficial ownership should not be used in
a narrow technical sense, but rather understood (i) in relation to the purpose for which it was intro-
duced to the OECD Model Convention (i.e. to clarify the meaning of the words “paid to a resident”
and to demonstrate that the State of source is not obliged to give up taxing rights over interest income
merely because that income was paid directly to a resident of a State with which the State of source
had concluded a convention), and (ii) in light of the object and purposes of the Convention, including
avoiding double taxation and the prevention of fiscal evasion and avoidance. One should, however,
keep in mind that the OECD Model Convention is not a treaty under international public law but
rather serves as a starting point for tax treaty negotiations, cf. M. Lang, The Interpretation of Tax Trea-
ties and Authentic Languages, in: Essays on Tax Treaties. A Tribute to David A. Ward, eds. G. Maisto,
A. Nikolakakis, J.M. Ulmer, Amsterdam 2013.

8 The notion of “beneficial owner,” widely commented on by various international and Polish tax
law academics, was officially defined in Polish CIT regulations in 2017, then underwent several
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ancy under a dedicated procedure, i.e. through a Notice from the Minister of For-
eign Affairs, it was not until 2017 that the adjustment was officially made.” Before
that, judging by the number of disputes on the subject,'® there were at least a dozen
Polish tax remitters (including State-owned companies'') who, while applying this
provision, concluded there were no grounds to deduct withholding tax on the in-
terest paid out to Swedish companies, irrespective of whether the recipient could or
could not be considered as the beneficial owner of the payables.

changes - all of this while becoming a focal point of many disputes between tax remitters and tax
authorities, both in tax ruling and tax assessment cases. A separate discussion revolves around
whether beneficial ownership should be examined in cases where the regulations do not provide
explicitly for this condition, as is the case with dividend payments, cf,, e.g., verdicts of Provincial Ad-
ministrative courts in Warsaw of 25 April 2022, IIT SA/Wa 2679/21 and III SA/Wa 2668/21; in Opole
of 9 December 2022, 1 SA/Op 311/22; in Poznan of 9 July 2021, I SA/Po 230/21 (the last one upheld by
the Supreme Administrative Court in its verdict of 13 June 2024, II FSK 1209/21, as on 11 September
2024 written justification is not published yet) or in £6dz of 4 October 2022, I SA/Ld 505/22 and of
9 September 2020, I SA/Ld 322/20 (the last one upheld by the Supreme Administrative Court in its
verdict of 27 April 2021, II FSK 240/21), as well as the verdicts of the Supreme Administrative Court
of 31 January 2023, IT FSK 1588/20, or of 6 October 2023, I FSK 1333/22. See also: M. Wilk, Klauzula
rzeczywistego beneficjenta (beneficial ownership) po zmianach w Komentarzu do Konwencji Modelowej
OECD w sprawie podatku od dochodu i majgtku z 2014 r., Przeglad Podatkowy 2015, no. 9, pp. 49-55;
idem, Znaczenie przestanki rzeczywistego wlasciciela (beneficial owner) dla zastosowania zwolnienia
dywidend z podatku u Zrédta, Przeglad Podatkowy 2020, no. 8, pp. 21-29; B. Kuzniacki, Antyabuzyw-
na wyktadnia koncepcji rzeczywistego beneficjenta (beneficial owner) z pominieciem Konwencji wie-
deriskiej na gruncie polsko-szwedzkiej umowy o unikaniu podwojnego opodatkowania. Glosa do wyroku
NSA z26.07.2022 r., I FSK 1230/21, Przeglad Podatkowy 2023, no. 4, pp. 45-46; B. Kuzniacki, Rze-
czywisty beneficjent a podatek u Zrédta, Warszawa 2022 and A. van Boeijen-Ostaszewska, J. de Goede,
L. Nouel, B. Obuoforibo, J. Wheeler, W. Wijnen, Response from IBFD Research Staff to: Clarification of
the Meaning of ‘Beneficial Owner’ in the OECD Model Tax Convention, University of Amsterdam 2011.
Notice from the Minister of Foreign Affairs of 20 November 2017 on the correction of errors, Journal
of Laws 2017 item 2177.

When reviewing the Central Database of Rulings of Administrative Courts, the author identified eight
judgements of the Supreme Administrative Court where Article 11 point 1 of the DTT with Sweden
was invoked as the basis as to the merits (results as on 11 September 2024), however, there are at least
a few more judgments of different Provincial Administrative Courts that are still under consideration
of the Supreme Administrative Court and therefore not final yet (e.g., cases I SA/Sz 645/21, 1 SA/Sz
820/20, 1 SA/Sz 646/21, T SA/Op 155/22, 1 SA/Op 156/22, T SA/Op 340/23). Case I SA/Sz 820/20 is
already being handled by the Supreme Administrative Court under no. II FSK 1173/21 where a que-
stion about legal issue that gives rise to serious doubts was submitted to a panel of seven judges.

J. Mazurek, Euroobligacje - solidny zastrzyk kapitatu, Computerworld, 20.07.2016, https://www.com-
puterworld.pl/news/Euroobligacje-solidny-zastrzyk-kapitalu,405878 html [access: 2.04.2024].
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2. Facts of the case

The case involves a Polish entity that in 2012 made cross-border interest payments
as a result of a loan agreement concluded in 2007 with a Swedish-affiliated compa-
ny. When disbursing the payments, the tax remitter applied Article 11 point 1 of the
DTT with Sweden in a version that did not include the beneficial owner clause, and
thus, did not collect any tax.

Several years later, having verified the correctness of the tax remitter’s com-
pliance with its WHT obligations within the dedicated procedure, the relevant tax
authority disagreed with this approach and ruled on this entity’s liability for the
uncollected and unpaid WHT.

Not surprisingly, as the case unfolded, the tax remitter and the tax authority
took opposing positions, and while the former claimed they were only compelled
to apply the Polish version of the regulations (which effectively meant no obligation
to verify the beneficial ownership of the Swedish company), the latter maintained it
was the tax remitter’s duty to:

(i) compare Polish and Swedish versions of the DTT with Sweden,

(ii) identify the discrepancies in Polish and Swedish wording with respect to the
beneficial owner clause,

(iii) look at the English version of the DTT with Sweden to identify the beneficial
owner clause, thus resolving the doubts in this regard, and

(iv) apply the beneficial owner clause accordingly.

Having conducted such an analysis itself, the tax authority then claimed that
the Swedish entity proved to be nothing more than a conduit company,'* so the
beneficial owner condition was not fulfilled - meaning the tax remitter should have
collected the WHT at the 20% domestic rate provided specifically for interest pay-
ments.

12 The concerns about the role of conduit companies in improper use of tax conventions (“treaty shop-
ping”) were expressed by the Committee on Fiscal Affairs of the Organisation for Economic Coopera-
tion and Development (hereinafter: OECD) in its Commentary on Article 1 of the 1977 OECD Model
Convention. According to the report, the most important situation of this kind regards a company
situated in a treaty country and acting as a conduit for channelling income economically accruing to
a person in another State who is thereby able to “improperly” take advantage of the benefits provided
by a tax treaty — to the detriment of the country of source of income, see: Double Taxation Conven-
tions and the Use of Conduit Companies, in: Model Tax Convention on Income and on Capital 2017,
OECD iLibrary 2019, R(6). Similar positions were also expressed on the grounds of the United Na-
tions Model Convention, see: P. Baker, Improper Use of Tax Treaties, Tax Avoidance and Tax Evasion,
in: United Nations Handbook on Selected Issues in Administration of Double Tax Treaties for Developing
Countries, eds. A. Trepelkov, H. Tonino, D. Halka, New York 2013.
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3. Other issues assessed

To resolve the dilemma in question, the Court focused primarily on the differences

in the place and effects of the international agreements in the legal system, both as

acts of international and domestic law. Although the indicated issue is central to the
case, the Court also commented on a number of other legal and axiological prob-
lems extensively raised by the parties and reviewed in this and other similar cases.

Absorbing as they may be, due to the limited space, these topics do fall outside the

scope of this comment, but being an integral and important part of the broader

discussion accompanying the WHT and, they do deserve a mention, albeit a brief
one.
The other assessed issues were the following:

(i) the question of intertemporal interpretation of legal provisions, here focused
on resolving whether the beneficial owner clause, introduced expressis verbis to
the DTT with Sweden in 2017 by means of a notification procedure (which, as
the name suggests, assumes not so much a change in the law but rather a “cor-
rection” thereof), can be applied to actions taken since the official publication of
all three versions of the DTT with Sweden in 2006 - as the tax authorities would
have it — or only ex nunc, starting from the publication of the corrected version
in 2017, as the tax remitters claim,

(ii) the discussion about tax remitter’s position and functions in the area of WHT
and in the tax system in general,”® naturally followed by the question of the
scope of this entity’s obligations, which materialise at this philosophically im-
portant moment of deciding whether “to collect or not to collect,” and if yes —
which tax rate to apply,"

13 In section 6.3 of the commented judgement the Court underlines that while according to Article 8 of
the Tax Ordinance Act tax remitters improve tax collection and prevent the possibility of tax evasion,
they also support taxpayers in the fulfilment of their tax obligations, thus relieving them from direct
contact with the tax authorities. To this end, tax remitters perform three material-technical opera-
tions: they calculate the tax due from the taxpayer, collect it and pay it to the competent tax authority
within the time limit prescribed by the tax law. Thus, due to the nature of their obligations (which do
not include verification of compliance of national tax regulations with the provisions of Community
law or the Constitution of the Republic of Poland), tax remitters cannot be identified with the tax
authority.

14 This part of the discussion focuses on whether, at the moment of disbursing the payment, (i) the tax
remitter is able to and should investigate all possible facts to ensure that the substantive conditions
for exemption / reduced tax rate are actually met, or (ii) tax remitter’s duties are limited to collec-
ting formal documentation (taxpayer’s certificate of residence and statement confirming fulfilment
of conditions to apply exemption or a lower tax rate), calculating the tax accordingly and paying it to
the competent authority within the statutory deadline. Although, contrary to the area of value-added
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(iii) the extent of the obligations that a democratic state can reasonably impose on
its citizens, as well as that state’s duty to provide them with conditions for car-
rying out these obligations, especially when noncompliance is linked not only
to tax liability but also penal fiscal consequences - here discussed in the context
of the historically unspoken (and only manifested years later) duty to compare
all the language versions of double taxation agreements and to look for possible
discrepancies between them, whereby the state itself has not exercised due dili-
gence in drafting the text in such a way as to avoid potential interpretive doubts,

(iv) the fundamental question of trust in the state and the law it creates,'”® which - bea-
ring in mind the argument of abusiveness that is being increasingly raised by the tax
authorities in different disputes' — may as well spark a general debate about fairness
in relations between the state and private law entities, including such issues as a duty
to create legal provisions that are as precise, clear and correctly formulated as possible
(test of determinacy of law), the general prohibition of abusing the law (by all the en-
tities that apply legal provisions, including state authorities), and finally, the obligation
to bear consequences for all actions taken in this regard,"” especially if the lack of due

tax (hereinafter: VAT), the requirement for the WHT remitter to maintain “due care” when applying
the exemption / lower tax rate was officially introduced to Polish regulations and not developed by
the courts, this topic somehow reminds the author of the discussion regarding verification by the
taxpayers of their counterparts in terms of potential involvement in VAT frauds. One has to keep in
mind, though, that in the area of WHT regulations stipulate mutual relations, be it capital or personal,
between tax remitters and taxpayers, which enable the tax remitters to invoke the taxpayer’s fault to
exclude their liability for failing to collect the tax (Article 30 § 5 of the Tax Ordinance, currently of less
importance due to introduction in 2019 of Article 30 § 5a of the Tax Ordinance).

15 In accordance with the principle of a democratic state of law, which stems from Article 2 of the Con-
stitution of the Republic of Poland, the stipulation and application of the law must not become a kind
of trap for this law’s addressee, as they must be allowed to arrange their affairs in confidence that they
do not expose themselves to unforeseeable legal consequences, and in the belief that their actions
taken in accordance with the applicable law will also be recognised by the legal order in the future,
cf. the verdicts of Polish Constitutional Tribunal of 7 February 2001, K 27/00, published in the official
files of the Tribunal, OTK ZU 2001, no. 2, item 29 and of 14 June 2000, P 3/00, OTK ZU 2000, no. 5,
item 138.

16 Cf,e.g.,theargumentation on Article 22c of the Act of 15 February 1992 on Corporate Income Tax invo-
kedin the verdicts of the Provincial Administrative Courtin Opole of 9 December 2022,ISA/Op 311/22
and of 17 February 2023, I SA/Op 5/23 and I SA/Op 379/22.

17 Interestingly, despite the tax remitter’s timely fulfilment of its information duties towards tax admini-
stration, tax authorities have only “seized the opportunity” to start the tax audit after the publication
of the Notice on the correction of errors by the Minister of Foreign Affairs. Since the audit covered
fiscal year 2012, the payments must have been made in December 2011 and in November 2012, mean-
ing the tax authorities were aware of tax remitter’s not collecting the tax since 2012. Nevertheless,
they only started - and finished - the tax audit in November 2017, barely avoiding the expiration of
tax liabilities due to a 5-year statute of limitations (suspended shortly thereafter, due to the initiation
of fiscal penal proceedings). Such a sequence of events, as the Court underlined in section 6.6 of the
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care and mistakes made in the process of drafting and applying the law have created
loopholes that were used by tax remitters and/or taxpayers to reduce the scope of their
tax burdens."

4. Essence of the judgment and the Court’s position

Regarding the essential issue in question, the Court agreed with the tax remitter
and took a position that can be summarised as follows: for actions taken before
2017 (that is when the Polish state as a party to the DTT with Sweden corrected the
Polish version of the agreement, thus ensuring mutual conformity of all its authen-
tic texts), both the tax remitter and the tax authorities should use the text published
in the official language applicable in the Republic of Poland in accordance with
Article 27 of the Polish Constitution,” i.e. the Polish version officially published
in 2006. It was only in 2017 - when the Notice of correction adding the beneficial
owner clause to Article 11 point 1 of DTT with Sweden was published - that the
tax remitter was able to become acquainted with the correct wording of the act.
And since the Notice cannot have a retroactive effect, tax authorities could not have
held the tax remitter liable for not collecting the WHT on interest payments made
in 2012.

As the Court underlined,” a citizen (here: the tax remitter) cannot be compel-
led to compare different language versions of an international agreement (even if
all of them are authentic texts, published in a promulgation journal), to look for

justification, may in turn raise doubts as to whether, before the publication of the Notice, the tax
authorities themselves were fully convinced that the Polish authentic version of DTT with Sweden
differs that much from other versions. In the commented case, the Court mostly focused on whether
there was any obligation on the part of the tax remitter to collect the WHT in the first place and did
not discuss the issue of expiration of tax liability, considering it a matter of secondary importance.
This issue does, however, provoke reflection about the dynamics of relations between state itself and
its citizens, as well as of the condition of trust between them.

18 As underlined by the Court, the Polish state took its time to ensure the correct wording of the authen-
tic Polish text of the DTT with Sweden: the DTT itself was officially promulgated in 2006 and while
the Supreme Administrative Court drew attention to the language versions’ discrepancy already in
2012 (verdict of 2 February 2012, II FSK 1398/10), the Notice on the correction of errors was only
published in November 2017.

19 Cf. verdicts of the Provincial Administrative Court in Warsaw of 7 October 2009, IIT SA/Wa 101/09
and of the Supreme Administrative Court of 26 November 2001, I SA/Ka 1843/00; of 21 April 2008,
I GSK 966/07 and of 27 September 2011, I GSK 482/10.

20 Section 6.6 of the commented verdict.
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any discrepancies between these versions, and finally, to resolve the problem cau-
sed by these discrepancies in order to determine the scope of obligations arising
from applicable provisions - especially if this citizen is not equipped with the legal
means to resolve the discrepancy.” At the same time, having made a mistake in
formulating the authentic Polish text of the agreement, and thus failing to exercise
due diligence in this regard, the state cannot demand that the addressee of the regu-
lation performs an obligation that goes further than complying with the provision
published in the official language.

To reach this conclusion, the Court had to take into account the signification
of the DTT with Sweden (and international tax agreements in general) in the legal
system, both as acts of international and domestic law.*

5. Conventions for the avoidance of double taxation as acts of international
and domestic law

As the Court explained,” the conventions for the avoidance of double taxation sho-
uld be considered at two levels: (i) externally, as acts of international law, and (ii) in-
ternally, as part of domestic law.

On the external level, DTTs express the will of states-parties to agree on a cer-
tain division of tax jurisdiction, by allocating the right to tax through dedicated

21 When it comes to the legitimacy and necessity of comparing different texts of the international agre-
ements in order to determine possible discrepancies, it appears logical to agree with the currently
prevailing view that the court may “routinely” limit its interpretation to the version prepared in its
national language (provided the interpretation is in “good faith”). Nevertheless, one has to keep in
mind that relying on the domestic language version may not always suffice, especially in areas, such
as tax law, where the interests of the parties to legal relations are largely divergent and so the interpre-
tation of underlying regulations may have certain financial effects to the country whose court settles
the case. To guarantee the effective and reliable application of the DTTs, domestic courts should seek
to ensure consistent results of interpretation (the rule of common interpretation). Cf. B. Brzezinski,
K. Lasinski-Sulecki, W. Morawski, Problemy wyktadni miedzynarodowych umoéw w sprawie unikania
opodatkowania, sporzgdzonych w dwéch lub wigkszej liczbie jezykéw, Kwartalnik Prawa Podatkowego
2023, no. 1, pp. 9-18 and the literature cited there.

22 As further explained by F. Majdowski in a commentary to the same verdict: O zakresie odpowiedzial-
nosci ptatnika w $wietle blednego ttumaczenia tekstu podatkowej umowy miedzynarodowej na przy-
ktadzie polsko-szwedzkiej konwencji w sprawie unikania podwdjnego opodatkowania. Glosa do wyroku
NSA z 18.4.2023 r,, II FSK 400/21, Monitor Podatkowy 2023, no. 4.

23 Section 6.5 of the commented verdict.
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distributive (allocation) norms,* aimed at ensuring the implementation of the ge-
neral purpose of DT'Ts, i.e. elimination of double taxation.” DTTs do not therefore
create the right to taxation but limit the already existing rights to the extent
agreed to by the contracting states. As a result, DTTs can only improve the situation
of a taxpayer (including the scenario where states-parties agree on fully giving up
their right to tax certain payments®), but cannot burden the taxpayer or the tax
remitter with an obligation that does not arise from national law.”

A crucial aspect of understanding and interpreting DTTs on the external level
is of course the examination of the consensual intent of the parties-states at the
time of agreement conclusion, including such factors as the reservations on the
authenticity of different language versions of the agreement, as well as the choice of
the authentic text that is decisive in the interpretation of any discrepancies of the
agreement.

The Polish state is obligated to resolve any discrepancies by Article 9 of the Po-
lish Constitution, and has various complementary tools that allow it to fulfil this
obligation:

1. The DTTs themselves, including the DTT with Sweden, where Article 30 stipu-
lates anti-collision rules that point to the English version of the agreement as
binding in case states-parties to the agreement have any interpretation doubts
regarding the allocation of taxation rights between them,*

2. Article 33 section 1 and Article 79 section 1 of the Vienna Convention of 23 May
1969 on the Law of Treaties,” regulating the issue of authenticity of various lan-

24 Cf, e.g.,, B. Kuzniacki, Antyabuzywna wykladnia koncepcji rzeczywistego beneficjenta. .., pp. 45-56.
The author argues that while the allocation function of the beneficial owner clause results from an ac-
curate and comprehensive analysis of this instrument, compliant with the interpretation rules appli-
cable to international agreements (including DTTs), the anti-avoidance function is mostly based on
the pro-fiscal, unclear and undefined approach towards beneficial ownership clause, presented by the
Organisation for Economic Co-operation and Development (OECD) over the past 50 years.

25 Cf. M. Wilk, Klauzula rzeczywistego beneficjenta. .., pp. 49-55 and B. Kuzniacki, Rzeczywisty benefi-
cjent..., pp. 130-132. In essence, both researchers advocate in opposition to the treatment of “benefi-
cial owner” clause as a type of anti-avoidance rule.

26 Section 6.5 of the commented judgement.

27 F. Majdowski, O zakresie odpowiedzialnosci ptatnika. .., p. 3.

28 As the court underlined in section 6.5 of the commented verdict, being international law acts, DT Ts
generally regulate the mutual agreement procedures intended to, among other things, remove diffi-
culties or doubts that may arise in the interpretation or application of a particular DTT (e.g. choice
of that DTT’s binding text and the correction of errors in it). States may also jointly agree on how
to prevent double taxation in cases that are not regulated by the DTT. This, however, only concerns
these acts as acts of international law, thus regulating the obligations and rights of the parties to such
agreements.

29 Journal of Laws 1990 no. 74, item 439 (hereinafter: Vienna Convention).
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guage versions and the way of treating errors that are mutually determined by

contracting states,”

3. Polish Act of 14 April 2000 on International Agreements,* with its Article 18b,
regulating the official procedure of correcting any language and translation mis-
takes that may occur in international agreements — applied by means of a notice
made by the competent minister, and effectively used in the case at hand.
Nevertheless, one cannot lose sight of Article 87 section 1 of the Polish Consti-

tution and the fact that international agreements, as one of the sources of univer-
sally binding law of the Republic of Poland, also constitute part of domestic law. As
a result, unless specified otherwise, international agreements must have an officially
promulgated Polish language version to be used as the basis for interpretation.*
In other words, whatever the authentic languages of the agreement are, its correct
applicability may only be ensured if this international agreement was published in
the Polish language in the Journal of Laws. This is the only approach that will enable
full implementation of all the principles derived from Article 2 of the Polish Consti-
tution: the principle of determinacy of law, requirements of proper legislation and
the principle of protection of trust in the state and the law it creates.”

Having conducted the above analysis of DT'Ts meaning and significance as acts
of both international and domestic law, the answer to the question in the com-
mented case has proved to be fairly simple: as the Court concluded, the regula-
tions invoked by the tax authorities in the commented case - regarding the issue of
a binding text of an agreement and the procedure aimed at correcting errors in this

30 Article 33 section 3 of the Vienna Convention establishes a rebuttable presumption that the terms of
the treaty have the same meaning in each authentic text. The underlying idea is to spare the interpreter
the need to scrutinise and compare all of the authenticated texts in order to apply the treaty. That is
why the solution adopted in the DTT with Sweden — with English prevailing in case of discrepancies
in interpretation — should generally mean that as long as the wording in the local language version is
clear, there is no reason for the interpreter to consider other versions. In this regard, M. Lang presents
an example of the treaty between Greece and Turkey where a similar solution has been adopted: “If
the wording is completely clear and does not leave any room for doubt, there is no reason for the
Greek official to consider the English or the Turkish version of the treaty as well. Likewise, Turkish tax
officials interpreting the same treaty provision may limit themselves to examining the Turkish version
of the provision. If the wording is clear, they will not be required to take the English or the Greek
version into account,” M. Lang, The Interpretation of Tax Treaties..., pp. 18-19. To learn more on the
purpose, content and scope of the rules enshrined in Article 33 of the Vienna Convention, as well as
its history, see also P. Arginelli, The Interpretation of Multilingual Tax Treaties, Leiden 2013.

31 In the commented verdict, consolidated text: Journal of Laws 2000 no. 39, item 443 as amended.

32 Ref. in Article 87 secition 1 (hierarchy of the universally binding law sources in Poland), Article 27
(Polish as the official language in the Republic of Poland) and Article 2 (principle of a democratic state
of law).

3 Cf. verdict of Polish Constitutional Tribunal of 28 October 2009, Kp 3/09, OTK-A 2009, no. 9, item 13.
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area — concern the DTTs at the external level only, i.e. as acts of international law.
As a result, these factors are not relevant in terms of the tax remitter’s situation and
the scope of its obligations — especially bearing in mind that it is possible for the
states-parties to the DTT to resign from their authority to tax the interest paid to
a non-resident who is not the actual beneficiary, as it does not violate the allocation
of tax jurisdiction adopted in the agreement.

It is worth noting that not all of the Supreme Administrative Court’s judges
make the distinction between DTTs as acts of international and domestic law. For
example, in the verdict of 26 July 2022, II FSK 1230/21, the same Court — while no-
ting that the language discrepancy of Article 11 section 1 of DTT with Sweden was
not removed until 20 November 2017 - underlined that ever since the DTT with
Sweden came into force, it included an anti-collision rule of Article 30 indicating
the English version of the agreement as binding in case of interpretation doubts.
Analysing the same provisions, namely Article 27 and 91 of the Polish Constitution,
the Court nevertheless came to a completely different conclusion as to the (lack
of) necessity to rely on the Polish version of the DTT. In this regard, the Court
effectively advocated for the direct application of the English version of the DTT
as a ratified international agreement. A similar position was taken by the Court in
its verdict of 30 January 2024, IT FSK 560/21. What these judgements did not cover
(contrary to the commented verdict) was that this provision is only applicable in
the area of international law, and not in that of domestic law.**

6. Assessment of the verdict & practical comments

The commented verdict is a commendable example of legal reasoning. It resists the
temptation to adopt the simplistic approach that is not necessarily based on regula-
tions but rather pursues the undefined goal of combating tax avoidance. As pointed
out in the doctrine, such a standpoint comes not without controversy,* since one
of the arguments raised by tax authorities in similar cases contained an element
of emotionality, emphasising the intentional character of tax burden reduction by
means of the DTT with Sweden.* In this regard the commented verdict represents

34 As criticised by B. Kuzniacki, Antyabuzywna wyktadnia koncepcji rzeczywistego beneficjenta. ..,
pp- 45-56.

35 F. Majdowski, O zakresie odpowiedzialnosci ptatnika. .., p. 5.

36 See also the issue of the parties’ intention to create a tax-efficient structure discussed in the verdicts
of the Provincial Administrative Court in Opole of verdicts of 9 September 2022, I SA/Op 155/22
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the voice of reason, pointing out that it is not mandatory for the taxpayer (tax re-
mitter) to conduct an in-depth analysis of provisions which - at the moment of
application - appear clear and uncontroversial. This seems particularly relevant for
case at hand as in an attempt to justify a completely reverse approach, the Polish
courts have more than once gone as far as to directly invoke Swedish text of the
agreement as a reference — which in the days before widely available machine trans-
lations was a rather misguided argument, unless, of course, the interpreter of the
text actually knew Swedish.”” Yet, one should remember that laws are derived from
abstract and general norms that are not addressed to specific, individual subjects.
Unless otherwise specified, the rules and corresponding guarantees are therefore
the same for everyone and cannot be understood differently depending on the type
of entity (large, small, poor, prosperous etc.) that applies them. And it is exactly by
focusing on the linguistic interpretation of the provisions that the Court manifests
a high regard for the guarantee function of tax law, refusing to accept a situation
where the burden of errors in legislation is shifted to the taxpayer (tax remitter).
This way the Court resists the temptation to adopt a simplistic, short-term appro-
ach focused on pursuing solely fiscal objectives but chooses to take into account the
historical “state of mind” of the tax remitter. As a result, the Court’s standpoint is
deeply in line with fundamental values and rules upon which the Polish state and
tax system is built, such as a democratic state of law and trust, principle of the rule
of law or principle of statutory regulation of taxes.*

Taking into account the controversies arising in cases that involve language
discrepancies between different language versions of the provisions, it would be
recommended to adopt a general, uniform practice, encouraging judges to resolve
such issues in accordance with fundamental tax law principles — and perhaps the
first step in this direction has already been taken in case II FSK 1173/21 where

and I SA/Op 156/22 (which are not yet final, i.e. waiting to be heard by the Supreme Administrative
Court).

37 Position originally expressed by the Supreme Administrative Court in its verdicts of 2 February 2012,
IT FSK 1398/10 and II FSK 1399/10, and repeated by Provincial Administrative Courts in Szczecin
(verdict of 26 February 2012, I SA/Sz 65/15, upheld by the Supreme Administrative Court on 26 July
2017, I1 FSK 1866/15), Warsaw (verdict of 16 December 2015, ITII SA/Wa 390/15, upheld by the Su-
preme Administrative Court on 27 April 2018, IT FSK 1370/16), Gorzéw Wielkopolski (verdicts of
26 May 2021, 1 SA/Go 107/21 and I SA/Go 108/21, upheld by the Supreme Administrative Court on
11 June 2024, II FSK 1161/21 and IT FSK 1170/21 - as on 11 September 2024, written justification is
still to be published) and Opole (verdicts of 9 September 2022, I SA/Op 155/22 and I SA/Op 156/22,
still to be heard by the Supreme Administrative Court).

38 Regulated in Article 2 of the Constitution and Article 120 of the Tax Ordinance Act, Article 7 of the
Constitution and Article 121 of the Tax Ordinance Act, Article 217 of the Constitution.
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a question about legal issue that gives rise to serious doubts was submitted to a pa-
nel of seven judges.

Sadly, having determined that the applicable version of the DTT with Sweden
did not contain the “beneficial owner” clause, the Court obviously could not com-
ment on the character of this regulation, i.e. whether - in the absence of a separate
dedicated provision® - it is a sui generis anti-avoidance clause or a solely distributi-
ve norm aimed only at determining the allocation of income taxation rights. A clear
position of the courts in this respect would be highly desirable, especially taking
into account that the phenomenon of using regulations not originally intended to
combat tax avoidance as a form of anti-avoidance tools is not new - as illustrated
by the example of Article 199a of the Tax Ordinance Act, historically used by tax
authorities in their attempts to question certain tax avoidance structures; a practice
that has been criticised by both the courts and tax academics.” Nonetheless, there
is often the impression that a conclusive answer to this dilemma in the area of WHT
may not come too soon (or at all), especially ever since the Court of Justice of the
European Union advocated the existence of a general EU law principle, according
to which provisions of EU law cannot be invoked in a way that bears the hallmarks
of fraud," thus giving tax authorities an alternative tool to challenge tax settlements
in this regard.

All in all, setting aside the detailed argumentation on the application of the
DTT with Sweden, it seems that in the commented case, the dilemma effectively

39 Article 7 section 1 of the Multilateral Convention to Implement Tax Treaty Related Measures to Pre-
vent Base Erosion and Profit Shifting (as of March 2024, modifications to this convention have not
been introduced into DTT with Sweden yet) or Article 22¢ of the Act of 15 February 1992 on Corpo-
rate Income Tax, consolidated text: Journal of Laws 2014 item 851 as amended (Article 22¢ generally
introduced as of 31 December 2015, and with regard to interest payments — in 2019).

40 Cf, e.g., W. Nykiel, M. Wilk, Nieprzydatnos¢ art. 199a § 2 ordynacji podatkowej w walce z unikaniem
opodatkowania a nastgpstwa czynnosci pozornych, Przeglad Podatkowy 2017, no. 2, pp. 17-23.

41 The two verdicts of the Court of Justice of the European Union (CJEU) of 26 February 2019 in the
so-called “Danish cases,” regarding the application of WHT exemption based on the regulations of
the (i) Directive 2011/96/EU on the common system of taxation applicable in the case of parent com-
panies and subsidiaries of different Member States, so-called Parent Subsidiary Directive (combined
cases C-116/16 and C-117/16) and the (ii) Directive 2003/49 on a common system of taxation appli-
cable to interest and royalty payments made between associated companies of different Member States
(combined cases C-115/16, C-118/16, C-119/16 and C-299/16). Within the framework of these cases,
CJEU addressed numerous controversies over the meaning of the term “beneficial ownership” — and
provoked just as many others. Widely commented by various experts, the “Danish cases” are justifiab-
ly referred to as “landmark rulings” on the concept of beneficial ownership, cf. J. Schwarz, Beneficial
Ownership: CJEU Landmark Ruling, Kluwer International Tax Blog, 27.02.2019 and W. Haslehner,
G. Kofler, Three Observations on the Danish Beneficial Ownership Cases, Kluwer International Tax
Blog, 13.03.2019.
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amounted to deciding who is to bear responsibility for the shape of the legal system,
including the mistakes made by state authorities at the stage of drafting or apply-
ing tax provisions: the state or the citizen. When solving this dilemma, the Court
rightly pointed at the former, thus choosing the approach that is both legally correct
and axiologically right. Taking into account the steadily deteriorating condition of
Polish tax provisions,* this issue will probably become relevant more than once in
the future — which, nevertheless, is a topic for a separate study.
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Summary: The study approvingly refers to the resolution of the Supreme Administrative Court of 20 March
2023, Ill FPS 3/22, adopted at the request of the Commissioner for Human Rights, on the formal and technical
requirements that a taxpayer must meet to obtain an inheritance and gift tax exemption on account of re-
ceiving a donation of funds from close relatives. Contrary to the prevailing line of jurisprudence, the Supreme
Administrative Court stated in the above-mentioned resolution that it is not sufficient for the donee to depos-
it the donation to a bank account on behalf of the donor in order to prove entitlement to a tax exemption.
According to the Supreme Administrative Court, this does not make it possible to identify the parties to the
donation agreement and does not achieve the purpose of the obligation to document cash donations, i.e. to
tighten the tax system and prevent activities aimed at introducing cash of undetermined origin into circulation.
The above-mentioned resolution indicates that the condition of documenting the acquisition of a donation is
fulfilled only when the donor makes a transfer to the recipient’s bank account (or uses a postal order). This study
examines the normative content of the obligation to document the acquisition of a donation of funds, aiming
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to dispel doubts raised by the linguistic interpretation of Article 4a (1) (2) of the Act of 28 July 1983 on inher-
itance and gift tax, which establishes this obligation. A dogmatic-legal research method is used in the study.
The result is the claim that a recipient’s payment to their own bank account does not meet the conditions of the
exemption regulated in Article 4a of the above-mentioned Act, which prompts the author to positively assess
the commented resolution of the Supreme Administrative Court.

Key words: Inheritance and Gift Tax, donation, tax exemption, bank transfer, postal order

Streszczenie: W opracowaniu aprobujaco odniesiono sie do uchwaty Naczelnego Sadu Administracyjnego
z dnia 20 marca 2023 r, lll FPS 3/22, podjetej na wniosek Rzecznika Praw Obywatelskich w sprawie wymo-
gow formalno-technicznych, jakie musi spetni¢ podatnik, aby uzyskac zwolnienie z podatku od spadkéw i da-
rowizn z tytutu otrzymania darowizny $rodkéw pienigznych od oséb najblizszych. Wbrew przewazajacej linii
orzeczniczej, NSA w wyzej wymienionej uchwale stwierdzit, ze do skorzystania ze zwolnienia podatkowego nie
jest wystarczajace dokonanie wptaty darowizny na rachunek bankowy przez obdarowanego na wtasng rzecz
w imieniu darczyncy. Zdaniem NSA taki sposob wptaty pieniedzy nie pozwala na identyfikacje stron umowy
darowizny oraz nie realizuje celu obowigzku udokumentowania darowizny pienieznej, jakim jest uszczelnienie
systemu podatkowego i uniemozliwienie dziatat zmierzajacych do wprowadzenia do obiegu srodkéw pie-
nigeznych o nieustalonym pochodzeniu. W przywotanej uchwale wskazano, ze przestanke udokumentowania
nabycia darowizny spetnia dopiero dokonanie przez darczyrce przelewu na rachunek bankowy obdarowane-
go (wzglednie postuzenie sie przekazem pocztowym). Przedmiotem badan jest tres¢ normatywna obowiazku
udokumentowania nabycia darowizny srodkéw pienieznych, a ich celem rozwianie watpliwosci, jakie budzi
wyktadnia jezykowa art. 4a ust. 1 pkt 2 ustawy z dnia 28 lipca 1983 r. o podatku od spadkéw i darowizn, ktd-
ry ten obowigzek ustanawia. W analizach postuzono sie dogmatyczno-prawna metoda badawcza. Rezultatem
badan jest twierdzenie, ze dokonanie wpfaty wiasnej na rachunek bankowy obdarowanego nie spetnia warun-
kéw zwolnienia uregulowanego w art. 4a ww. ustawy, co sktonito autora do pozytywnej oceny komentowanej
uchwaty NSA.

Stowa kluczowe: podatek od spadkéw i darowizn, darowizna, zwolnienie, przelew bankowy, przekaz pocztowy

Pesiome: B foKkymeHTe ¢ 0g0bpeHrem paccMaTpuBaeTca noctaHosneHue Boicwero AamuHrcTpatreHoro Cyaa
ot 20 mapta 2023 roga, lll FPS 3/22, npuHaATtoe no 3asaBneHnio YNOJIHOMOYEHHOrO No rpaXjaHCcKnM npasam
0 $popMarnbHbIX 1 TEXHUYECKUX TPebOBaHWAX, KOTOPble AOSIKEH BbIMOMHNUTL HanoronnaTenbLyyK, YTobbl nony-
UnTb OCBOOOXK/EHME OT Hanora Ha HacNefiCTBO 1 JapeHne Npu NosTyYeHUn JapeHns AeHEXHbIX CPefcTB OT
6GnKaNLWINX POACTBEHHUKOB. Bonpeku cnoxuBLueinca cynebHo npakTrke, Boiclumin AgMuHmcTpatusHbin Cyn
B BblLLIEYNOMAHYTOM NMOCTaHOBNEHUN YTBEPXKAAET, UTO [/1A TOro, YTOObl BOCMOMb30BaTbCA OCBOOOXKAEHEM OT
ynnaTbl Hanora, HefJOCTaTOYHO, YTOObI aPEHME ObIIO MepeyncieHo Ha 6aHKOBCKII CYET MONyyYaTens UM Camrm
oT MeHu gapuTens. Mo MHeHuto Boicwero AgmuHucTpaTteHoro Cyaa, Takol cnocob BHeCeHWs JeHer He no-
3BONIAET NAEHTUULIMPOBATb CTOPOH JOrOBOPA [JaPEHNA 11 HE OCYLLECTBIIAET LN 06A3aHHOCTU JOKYMEHTaslb-
HOro MOATBEPXAEHWA AAPEHNA JeHEXHbIX CPefCTB, KoTopas 3ak/ouaeTca B obecneyeHnn 3GpeKTMBHOCTN
HasIoroBoWi CMCTEMbI 1 MPeAOTBPALLEH NN AeACTBIIA, HaNPaBEHHbIX Ha BBEAEHNE B 060POT AEHEXHBIX CPeACTB
HeonpeaeneHHoOro NPoucxoXaeHva. B paccmatprBaeMomM NOCTaHOBAIEHNM YKa3aHO, YTO YC/IOBME O JOKYMEH-
TaNbHOM MOATBEPXKAEHMN MONTyYeHNA JapeHUA BbINOHAETCA TOMbKO MyTeM NepeuncieHvsa fjaputenem ae-
HeXHbIX CPEeACTB Ha GAHKOBCKNMI CYET nosyyaTens (v C UICNob30BaHeM NOYTOBOro nepesoaa). [peameTom
1ccneaoBaHNA ABAETCA HOPMaTUBHOE CoepKaHe 06A3aHHOCTY JOKYMEeHTaIbHOro NOATBEPXKAEHNA NPUO6-
peTeHnA fapeHnsa AeHeXHbIX CPEACTB, a ero LieNbio — yCTpaHeHne COMHEHNI, BO3HUKAIOLMX MPU JIMHIBUCTY-
YeCKOM TONKOBaHMU CTaTbu 43, 1, NyHKT 2 3aKOHa O Hanore Ha HacNeACTBO U AapeHuve oT 28 wiona 1983 ropa,
yCTaHaB/MBaloLLell AaHHy 06A3aHHOCTb. B nccneposaHnm 6bin MCnonb3oBaH AOrMaTUKO-NMPaBOBON METOA.
Pe3ynbratom nccnefoBaHuna ABNAETCA YTBEPXKAEHVE O TOM, YTO OCYLUeCTB/IeHNe COOCTBEHHOrO MnnaTexa Ha
6aHKOBCKWIN CYET NosyyaTesniA He COOTBETCTBYET YC/IOBMNAM OCBOOOXAEHNA, YCTAaHOB/IEHHOTO B CTaTbe 4a Bbl-
LIeyNnoMAHYTOro 3aKOHa, YTO NPUBENIO aBTOPA K MOSIOKNTENIbHON OLeHKE KOMMEHTPYEMOro NOCTaHOBNEHNA
Bbicwero AaMuHucTpatusHoro Cyaa.

KnioueBble cnoBa: Hanor Ha HacleACTBO 1 AapeHyie, AapeHiie, 0CcBOOOXAeHe, 6aHKOBCKMIA NepeBof, MOYTOBbIN
nepesop
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Pestome: Y pocnigKeHHi cxBanbHO OLiHIOETbCA pilleHHA Buljoro agmiHictpatBHOro cypy Big 20 6epesHa
2023 poky, Il FPS 3/22, npuiiHaTe Ha 3anuT OMbyacMeHa WoAo GopMasnbHUX | TEXHIYHWX BUMOT, AKAM MOBW-
HeH BifiNoOBiAaTV NIATHMK NOAATKIB, W06 OTPMMATK 3BilbHEHHA Bif CNNaTV MOAATKY Ha CMafLMHY Ta AapyBaH-
HA NMPU OTPVIMaHHI rPOLLOBOI JOMOMOrM Bifj HANGAVKUMX POANYIB. Bcynepey gomiHytouili cyfoBii npakTuui,
y BuLe3ragaHomy pilweHHi BAC 3a3Haunno, Wo Anis Toro, Wob CKOpUCTaTACA NOLAaTKOBMM 3BifIbHEHHAM, 06aa-
POBYBaHOMY HE[OCTaTHLO 3AIMCHUTI Ha CBOKO KOPUCTb MNaTiX MOMepTBM Ha GaHKIBCbKUI paxyHOK Bif iMeHi
napysanbHyka. Ha aymky BAC Taknin cnocié BHeCEHHS KOLLTIB He [JO3BONAE ifleHTUdiIKyBaTu CTOPOHU [oro-
BOPY MOXepTBM Ta He BifnoBigae MeTi 060B'A3KY AOKYMEHTaNIbHOrO 0hOPMIIEHHsA FOTIBKOBOI NOXEPTBY, fKa
nonArae B repmeTu3aLlii NoAaTKoBOI CMCTEMM Ta 3amnobiraHHi AiamM, CNpPAMOBaHUM Ha BBEAEHHS B 00Ir roTiBKM
HeBM3HaueHOro NoOXofKeHHs. Buile3a3HaueHa NoCTaHOBa BKa3ye Ha Te, L0 NepeayMOBOI0 JOKYMEHTaNbHOro
opopMIIEHHA HAbYTTA NOXEPTBY € NULLE 3LiMICHEHHSA MOXePTBYyBaUYeM nepekasy Ha 6aHKIBCbKUIA paxyHOK Ha-
6yBaya (abo 3a sonomoroto NoLToBOro nepekasy). [peameTom AOCNIAMKEHHA € HOPMATUBHUIN 3MICT 060B'A3KY
[IOKYMEHTaJIbHOTO NiATBEPAXKEHHS HabYTTA NOXEePTBY rOTIBKOIO, @ MOro METOI — PO3BIATY CYMHiBU, BUKMKaHI
NIHrBICTMYHMM TIyMayYeHHAM cTaTTi 4a a63. 1 n. 2 3akoHy ,[1po nofaTok Ha cnafwyHy Ta JapyBaHHA" Big 28 nvn-
HA 1983 poKy, AKa BCTAHOBJIIOE Lieii 0060B'A30K. Y [OCAiILKEHHI BUKOPUCTAHO [AOrMaTUKO-IOPUANYHIIN METOS,.
Pe3ynbTatom AOCNIOKEHHSA € TBEPXKEHHA MPO Te, WO 3AiNCHEHHA BNIACHOTO NnaTexy Ha 6aHKIBCbKMN paxyHOK
ofepKyBaya He BinoBifae yMOBaM 3BiflbHEHHSA, pernameHTOBaHOrO CT. 4a BULLe3rafaHoro 3aKoHy, Lo 3yMOBU-
N0 NO3UTWBHY OLIIHKY aBTOPOM KOMEHTOBAHOI MOCTaHOBYM BULLOro agmiHicTpaTMBHOrO Cyay.

KniouoBi cnoBa: nofaTok Ha CnapLLyHy Ta AapyBaHHA, AapyBaHHs, 3BiNbHEHHS, 6aHKIBCbKMI NepeKas, MOoLTOBUIA
nepekas

Introduction

The subject of the study, undertaken with the intention to comment on the resolu-
tion of the Supreme Administrative Court (hereinafter: the SAC) of 20 March 2023
(ref. no. ITI FPS 3/22; hereinafter: the Resolution), is the obligation to document the
acquisition of a donation of money specified in Article 4a (1) (2) of the Act of 28 July
1983 on Inheritance and Gift Tax (hereinafter: Inheritance and Gift Tax Act). The
wording of this provision gives rise to doubts as to interpretation, which give rise
to a dispute as to whether making a payment by the donee to their own payment
account a correct form of fulfilling the obligation set out in the above-mentioned
provision. This is particularly important because the proper performance of the
said obligation is associated with obtaining an exemption from inheritance and gift
tax on the received donation of funds.

The thesis that the author will seek to prove when commenting on the Resolu-
tion is the view that the above-mentioned obligation should be interpreted strictly
and, consequently, that the interpretation that accepts ways of fulfilling this obliga-
tion other than those expressly indicated in Article 4a (1) (2) of the Inheritance and
Gift Tax Act is incorrect.

At the outset, it should be noted that the thesis adopted by the author makes
the commentary approving, and its subject is the analysis and assessment of the
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Resolution adopted at the request of the Commissioner for Human Rights of
16 November 2022 (ref. no. V.511.953.2022.EG) for a panel of seven judges of the
SAC to adopt a resolution aimed at clarifying the issue, which is the subject of di-
vergences in the case-law of administrative courts, namely: “Should the expression
used in Article 4a (1) (2) of the Act of 28 July 1983 on Inheritance and Gift Tax
(Journal of Laws 2021 item 1043, as amended): ‘where the object of the acquisition
is cash as a gift or donor’s instruction [...], they [i.e. the acquirer] document their
receipt with a confirmation that the above amount was transferred to the acquirer’s
account in a bank [...]" be understood as meaning that the payment or transfer
of the funds which are the subject of the legal transaction of donation exclusively
by the donor to the account of the donee is deemed to be evidence for benefitting
from the tax exemption for close relatives, or is it sufficient for the donee to make
a payment of funds to their own account on behalf of the donor?” In response to
the question posed in this way, the SAC ruled in the operative part of the resolution
that: “Expression used in Article 4a (1) (2) of the Act of 28 July 1983 on Inheritance
and Gift Tax (Journal of Laws 2021 item 1043, as amended) ‘where the object of
the acquisition is cash as a gift or donor’ instruction [...], they [i.e. the acquirer]
document their receipt with a confirmation that the above amount was transferred
to the acquirer’s account in a bank [...], it should be understood as meaning that
a sufficient condition for benefitting from the tax exemption provided for in that
provision is that the donor has documented the transfer of funds to the donee in the
manner indicated in that provision.”

The SAC thus opted for an unfavourable interpretation for taxpayers under Ar-
ticle 4a (1) (2) of the Inheritance and Gift Tax Act. According to this interpretation,
the conditions for exemption will not be met if the payment to a payment account
is made by the recipient themselves (e.g. in person at a bank branch), even though
the parties to the donation agreement are clearly indicated and the monetary value
of the donation is known and beyond doubt. In other words, the right to tax ex-
emption is to be determined by whether the donation agreement was performed by
way of a factual act of bank transfer or postal order (the exemption is granted) or by
means of another factual transaction (the exemption is not granted).

In the commented case there is no factual situation in the classic sense of the
term, as the Commissioner for Human Rights requested that the SAC adopt a so-
called abstract resolution based on Article 15 (1) (2) of the Act of 30 August 2002 -
The Law on Proceedings Before Administrative Courts, in connection with a signif-
icant discrepancy in the jurisprudence of administrative courts in the scope covered
by the above-mentioned application for the issuance of the Resolution.
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The considerations are based on the legal status as at the date of the SAC’s reso-
lution, i.e. 20 March 2023, unless it is clearly stated otherwise.

1. Legal status

On the day of the Supreme Administrative Court’s ruling pursuant to Article 4a (1)
(2) of the Inheritance and Gift Tax Act:

Acquisition of ownership title to tangible property or property rights by a spouse, de-
scendants, ascendants, stepchild, siblings, stepfather and stepmother, is exempt from
tax if:

1) they report the acquisition of ownership of tangible property or property rights to
the competent head of the tax office within 6 months as of the day on which the
tax liability arose [...], and

2) the object of acquisition by way of donation or donor’s instruction is cash,

and their value [...] exceeds the amount specified in Article 9.1 (1) - they docu-
ment their receipt with a confirmation that the above amount was transferred to the
acquirer’s account in a bank or a savings and credit union, or by postal order.

This regulation entered into force on 1 January 2007 and has been amended
several times since then' but the relevant provision has not changed since the date
of adoption of the Resolution.

It should be noted that in the explanatory memorandum to the bill introducing
the exemption in question, it was emphasised that the introduction of the necessity
to document donations is to ensure the tightness of the tax system, and at the same
time to prevent actions aimed at introducing cash of undetermined origin into cir-
culation, and to prevent fictitious contracts drawn up to reduce other tax liabilities,

1 For more information on the tax preference and its evolution, see: P. Borszowski, in: K.J. Musial,
A. Nita, K. Stelmaszczyk-Borszowska, J. Wantoch-Rekowski, P. Borszowski, Ustawa o podatku od
spadkow i darowizn. Komentarz, Warszawa 2022, Commentary on Article 4a; J. Szczygiel, in: S. Bo-
gucki, G. Liszewski, P. Smolen, K. Winiarski, ]. Szczygiel, Podatek od spadkow i darowizn. Komentarz,
Warszawa 2021, Commentary on Article 4a; R. Styczynski, Ustawa o podatku od spadkow i darowizn.
Komentarz, Warszawa 2014, Commentary on Article 4a; S. Babiarz, in: A. Marianski, W. Nykiel, S. Ba-
biarz, Ustawa o podatku od spadkéw i darowizn. Komentarz, Warszawa 2010, Commentary on Article
4a; S. Brzeszczynska, Podatek od spadkow i darowizn. Komentarz, Warszawa 2009, and more indicated
in Bibliography.
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for example by invoking amounts obtained from donations from relatives in pro-
ceedings concerning undisclosed sources of revenue.?

2. Discrepancies in the jurisprudence of administrative courts

With regard to the interpretation of the rules for documenting the acquisition of

funds as a gift, two lines of jurisprudence have developed in the case law of admin-

istrative courts:

1) a sufficient condition for the exemption to be applied is also when the donee
makes a payment to their own account on behalf of the donor;

2) asine qua non condition for the exemption is that it is only the donor who makes

a transfer or payment to the recipient’s account.

Examples of judgments representing the first of these lines of case-law are: judg-
ment ofthe SAC of 11 December 2019 (II FSK 3954/17), judgment of the Voivodeship
Administrative Courtin Gliwice of25 January2023 (ISA/G11069/22),judgmentofthe
Voivodeship Administrative Court in Gliwice of 25 January 2023 (I SA/G1 1069/22),
judgment of the Voivodeship Administrative Court in Krakéw of 20 December
2022 (I SA/Kr 933/22), judgment of the Voivodeship Administrative Court in Gli-
wice of 14 April 2022 (I SA/GI 1684/21), judgment of the Voivodeship Adminis-
trative Court in Gliwice of 15 February 2022 (I SA/GI 1307/21), judgment of the
Voivodeship Administrative Court in £6dz of 25 August 2020 (I SA/GI 1307/21),
judgment of the Voivodeship Administrative Court in Bydgoszcz of 1 December
2021 (I SA/Bd 249/21) and judgment of the Voivodeship Administrative Court in
Lublin of 13 March 2020 (I SA/Lu 742/19). In the grounds of those judgments,
similar arguments are repeated in support of a more favourable interpretation of
Article 4a (1) (2) of the Inheritance and Gift Tax Act. First, in the cited judgments,
the administrative courts draw attention to the technical aspect of this obligation,
which is secondary when there is no doubt as to the parties, date and value of the
donation of funds. Second, those courts consider that it does not follow from Ar-
ticle 4a (1) (2) of the Inheritance and Gift Tax Act that the person making the pay-
ment to the recipient’s payment account must be the donor. Third, the time lapse
between the payment of the donation in cash and its payment to the recipients
payment account is not an obstacle to obtaining the exemption. In summary, on the

2 Explanatory memorandum to the government’s bill amending the Act on Inheritance and Gift Tax
and the Act on Tax on Civil Law Transactions — V term, Sejm paper no. 736.
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one hand, those courts give priority to facts rather than to how they are established
and thus consider it sufficient to make an own payment of funds received without
a bank transfer.

Examples of judgments representing the second line of case law are: judg-
ment of the SAC of 19 December 2019 (II FSK 293/18), judgment of the SAC of
26 November 2013 (II FSK 2967/11), judgment of the Voivodeship Administra-
tive Court in £Lodz of 8 March 2022 (I SA/Ld 890/21), judgment of the Voivode-
ship Administrative Court in Gliwice of 27 February 2020 (I SA/GI 1570/19) and
judgment of the Voivodeship Administrative Court in Gliwice of 26 February 2020
(ISA/G11000/19). In those judgments, the reasoning of the administrative courts is
different. These courts emphasise that the recipient’s payment to their own account
is neither proof of the donor’s transfer of funds nor proof of their receipt from the
donor - it is only proof of own payment by the account holder. Proof of transfer
should document the donor’s payment to the recipient’s account — only then can
the fact of the donation be proven. Those courts also note that a donation amounts
to a gratuitous transfer of a specific property to the donee by the donor. The proof
should be a manifestation of the donor’s activity, not that of any other entity - that
is why own payment does not meet the condition set out in Article 4a (1) (2) of the
Inheritance and Gift Tax Act.

A review of the case law clearly indicates that its prevailing line is more favour-
able to taxpayers, in particular at the level of voivodeship administrative courts.

3.The verdict made in the voted Resolution of the Supreme Administrative
Court and its assessment

In the opinion of the SAC, as in every case of judicial application of law, it is neces-
sary to refer to interpretative directives belonging to the achievements of legal cul-
ture established by legal science and legal practice. In the present case, the totality
of the principles of interpretation of national law clearly supports the rejection of
the interpretation adopted by the Ombudsman in their request for the adoption of
an abstract resolution.

The SAC, assessing the clarity of the provisions to be interpreted in order to
adopt the Resolution, assessed that the mere use of the words contained in Arti-
cle 4a (1) (2) of the Inheritance and Gift Tax Act is not sufficient to determine the
possible meaning of these words, which is necessary to determine the legal norm
encoded in the above-mentioned provision. It should be remembered, however,
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that when applying a teleological interpretation, the wording of legal acts is linked
to the meaning and purpose of the legal provisions, and the limit of interpretation
is the possible meaning of the words used by the legislator to express its will.

The SAC clearly stated that it did not agree with the view of the Commissioner
for Human Rights, who downplayed the role of the obligation to properly docu-
ment the purchase of a monetary donation.

The SAC also emphasised that, in its opinion, the discrepancy in the case law
and doubts in interpretation do not concern the understanding of the legal text be-
cause of its ambiguity, but the issue of departing from the unambiguous wording of
the provisions and applying them without the conditions expressly stated therein,
i.e. omitting a fragment of the provision that would have to be considered not so
much unnecessary as inadmissible, grossly violating the Constitution of the Repub-
lic of Poland, contrary to the values it protects.

In the opinion of the SAC, treating the condition of documentation as a tech-
nical obligation of lesser importance is unjustified. This leads to an erroneous in-
terpretation of Article 4a (1) of the Inheritance and Gift Tax Act postulated by the
Ombudsman. At the same time, the SAC states that it approves the pro-constitu-
tional interpretation of Article 4a of the Inheritance and Gift Tax Act indicated by
the Commissioner for Human Rights and the adjudicating panels of the SAC in
justifications for some judgments. At the same time, it should be noted that the
introduction of point 2 to Article 4a (1) of the Inheritance and Gift Tax Act was
a deliberate action of the legislator. The reconstruction of the ratio legis of Article 4a
of the Inheritance and Gift Tax Act cannot disregard this circumstance.

The SAC rightly points out that the legislator, when constructing the tax exemp-
tion referred to in Article 4a of the Inheritance and Gift Tax Act, was guided by
a complex goal: on the one hand, it sought to introduce a family-friendly tax solution
in the field of inheritance and gift tax, and on the other hand, it imposed conditions
for the use of the analysed exemption to ensure the security of legal transactions and
the tax system that serves the state, i.e. the common good of all citizens (Article 1 of
the Constitution of the Republic of Poland). Both aspects of the ratio legis of Article
4a (1) (2) of the Inheritance and Gift Tax Act must be taken into account.

Considering the entirety of the legal, functional and systemic circumstances,
the SAC took the view that one of the equivalent prerequisites for the application of
the exemption, i.e. proper documentation of the acquisition of a donation, cannot
be underestimated. It is not the role of the judiciary to interpret provisions in law,
which could be the case, in particular, in a situation where a court’s assessment of
the reasonableness of a given legal regulation is questionable. As a consequence,
the SAC held that the obligation to document the acquisition of a donation should
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be interpreted strictly and, in the face of reconciling both the protection of the
interests of the immediate family and the interests of public finances, it cannot be
concluded that the implementation of this obligation in another way than those in-
dicated by the legislator could be valid, taking into account the overriding need for
unambiguous identification of both parties to the donation agreement.

Moving on to the assessment of the resolution under discussion, it should be
emphasised that the donor’s payment of funds to their own bank account does not
allow to state with certainty that these funds actually come from a donation ob-
tained from a specific person. Such a payment also does not have a documentary
function in terms of determining the date of execution of the donation (an unspeci-
fied period of time may elapse from the moment of actual receipt of the funds to the
moment of their payment by the donee to their own account), which is particularly
important in the case of donation agreements not concluded in the form of a notar-
ial deed (which form is defined by the legislator in first sentence of Article 890 § 1
of the Civil Code). In such a case, the date on which the service is rendered by the
donor determines the date on which the tax obligation arises.

Making a transfer by the donor to the recipient’s bank account is devoid of the
above-mentioned drawbacks of recipient’s own payment. A bank transfer clearly
indicates the name of the donor (the holder of sender’s bank account) and the date
of making the donation (the date of the transfer order). In such a case, the amount
of the endowment on the part of the donee is also not disputed. Precise determi-
nation of the date of the transfer of assets between the donor and the donee is not
only an advantage in determining the moment when the tax obligation arises but
also enables a more precise determination of the chronology of the transaction in
a broader context, when, for example, the entire financial settlements of the donee
and the donor (both mutual and with other entities) are subject to tax audit.

It seems that the problem with the subject of the Resolution results from wide-
spread criticism of the rather clear linguistic interpretation of Article 4a (1) (2) of
the Inheritance and Gift Tax Act, which is further strengthened by suggestions that
it is necessary to apply other methods of interpretation of the law, which are sup-
posed to result in an understanding of the above-mentioned provision other than
its linguistic understanding, consistent with a more liberal view. In this context,
however, it is necessary to refer to one of the fundamental rules of tax law interpre-
tation, which is the principle of the primacy of linguistic interpretation, addition-
ally strengthened by the prohibition of a broad interpretation of a legal provision
establishing an exception to a legal principle (exceptiones non sunt extendae).’ In

3 L. Morawski, Zasady wyktadni prawa, Torun 2006, pp. 171-182.
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the author’s opinion, the literal interpretation of Article 4a (1) (2) of the Inheritance
and Gift Tax Act leaves no doubt and leads to the conclusions presented by the Su-
preme Administrative Court in the Resolution.

As rightly noted in the case law of the Supreme Administrative Court, the lin-
guistic analysis of a given provision of law is not only the starting point for the in-
terpretation of law, but also delineates its limits. An attempt to interpret a provision
of law that would be contrary to the linguistic meaning of that provision would be
a violation of the rule of law. The linguistic meaning of a provision of law sets the
limits of permissible interpretation, since “a verbal formula is [...] the limit of any
permissible meaning that can be looked for in the text of legal provisions.

In order to determine this meaning, it is possible to refer to the linguistic, sys-
temic and functional context of the legal provision being interpreted, in accordance
with the principles of linguistic, systemic and functional interpretation adopted in
the jurisprudence. When resorting to non-linguistic methods of interpretation, it
should be remembered that their result must be within the linguistic meaning of
the words forming a given provision of law, because accepting the result of an inter-
pretation that is clearly incompatible with the broadly understood meaning of the
interpreted phrases would be tantamount to a contra legem interpretation.®

In the author’s opinion, it is particularly important to follow the principle of
linguistic interpretation, referred to as the prohibition of interpretation per non est,
in the course of interpretation, and therefore it is not possible to interpret a given
provision of law in such a way that some part of it turns out to be superfluous.®

The principle of the primacy of linguistic interpretation should not lead to the
conclusion that the interpreter is entitled to ignore a systematic or functional in-
terpretation altogether. It may turn out that the meaning of a provision that seems
linguistically clear turns out to be questionable when confronted with other provi-
sions or when the purpose of the legal regulation is taken into account. One of the
strongest arguments for the correctness of an interpretation is the fact that the lin-
guistic, systemic, and functional interpretations give a consistent result. Whenever
there is a suspicion that the result of a linguistic interpretation may be inadequate,
the interpreter should confront it with a systemic and functional interpretation.”

4 See: judgment of the SAC of 26 November 2019, II FSK 2967/11, and judgment of the SAC of 18 De-
cember 2000, IIT SA 3055/09.

5 See: judgment of the SAC of 26 November 2019, II FSK 2967/11, and judgment of the SAC of 3 De-
cember 2009, IT FSK 1019/08.

6 L. Morawski, Zasady..., p. 122.

7 M. Zielinski, Wyktadnia prawa. Zasady, reguly, wskazowki, Warszawa 2002, p. 275.
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With regard to the interpretation of the condition of documentation, such a con-
frontation also occurs. As rightly pointed out by the Supreme Administrative Court
in the Resolution, the documentation of the acquisition of funds as a donation should
enable the identification of the parties to the agreement. The condition in question is
not expressly stated in Article 4a (1) (2) of the Inheritance and Gift Tax Act, and it is
taken into account by applying a functional and systemic interpretation.®

Questioning the legitimacy of the allegedly “narrowing” interpretation of Arti-
cle 4a (1) (2) of the Inheritance and Gift Tax Act cannot be justified by the payment
habits of Poles today. According to the results of a survey conducted by the National
Bank of Poland (NBP) in 2020, 88.5% of respondents had a payment account, and
in the survey, such an account was defined as an account in a bank, cooperative
bank, credit union or other institution that could be used for payments (e.g. a cur-
rent account).” On the other hand, according to the World Bank data quoted by the
NBP in the Report on cash turnover in Poland in 2022, 96.7% of adult Poles have
a bank account. This means that the number of account holders has increased by
26 percentage points over the last decade.' In the author’s opinion, the quoted data
justify the view that the condition of making a donation by way of a bank transfer
is not an organisational obstacle today. At the same time, it should be remembered
that the legislator still provides for a solution that allows to meet the statutory re-
quirement as to the form of making a cash donation to and by persons who do not
have a bank account (both on the part of the recipient and the donor), i.e. a postal
order.

In the author’s opinion, the views discrediting the so-called strict interpretation
of Article 4a (1) (2) of the Inheritance and Gift Tax Act presented in the Resolution
have no legal basis. However, this does not change the fact that these views are sup-
ported by important axiological arguments. At the same time, as the SAC rightly
noted in the Resolution, the purpose of resolving the issue by a panel of seven judg-
es of the SAC “is not to find an optimal normative solution.”

Certainly, a solution according to which forms of transfer of control over funds
(which are the subject of the donation) other than a bank transfer or a postal order
do not deprive the donee of the right to the exemption provided for in Article 4a of

8 A. Goettel, Obowigzek udokumentowania nabycia srodkéw pienieznych jako warunek zwolnienia z po-
datku od spadkéw i darowizn, Glosa 2014, no. 3, pp. 124-125.

9 NBP, Zwyczaje platnicze w Polsce w 2020 r., https://nbp.pl/wp-content/uploads/2022/09/zwyczaje_
platnicze_Polakow_2020p.pdf [access: 9.11.2023], p. 18.

10 NBP, Raport o obrocie gotdéwkowym w Polsce w 2022 r., https://nbp.pl/wp-content/uploads/2023/10/
Raport-o-obrocie-gotowkowym-2022_internet.pdf [access: 9.11.2023], p. 25.

11 Global Database of World Bank Findex 2021, https://www.worldbank.org/en/publication/globalfin-
dex/Data [access: 9.11.2023].
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the of the Inheritance and Gift Tax Act would make it possible to avoid a situation
where the donee risks having to comply with the obligation to pay the tax as a result
of their ignorance of regulations in this respect, rather than of a deliberate effort to
conceal the true nature of money transfers. However, taking this direction would
require the intervention of the legislator and the explicit addition of “confirmation
of a cash payment made by the donor or the donee to the donee’s bank account” to
the methods of documenting the transfer of a donation (subject to tax exemption)
because one should agree with the Resolution that such a possibility does not fol-
low from the current wording of Article 4a (1) of the Inheritance and Gift Tax Act
(derived after a reliable linguistic interpretation of this provision).

As far as the main thread of considerations is concerned, it is worth mention-
ing an issue which, however, calls into question the consistency of the legislator’s
intentions, which speak in favour of the current form of taxation of cash donations
from persons listed in Article 4a (1) of the Inheritance and Gift Tax Act. On the
one hand, the legislator establishes a technical requirement concerning the form of
making a donation, which determines the right to exemption, while on the other,
the only clear ‘sanction’ for failure to comply with this requirement is the payment
of tax at the rate provided for tax group I (which includes, i.a., all persons referred
to in Article 4a (1) of the Inheritance and Gift Tax Act).”? Along the way, however,
there is generally no instrument that would verify that there was in fact a donation
of a particular amount between the persons concerned. Consequently, the legislator
maintains that the purpose of proper documentation of a donation is to verify be-
yond doubt that the donation was made by the indicated donor in a known amount.
However, the lack of such verification in the manner prescribed by the legislature
(bank transfer or postal order) does not prevent the legislator from taxing such
a donation made on unverified terms. Of course, the tax authority has general tools
to verify the correct fulfilment of tax obligations (e.g. through verification activi-
ties or a more far-reaching tax audit), but it is striking that while the legislator ap-
proaches the taxpayer with reserve at the stage of applying the tax exemption, at the
stage of application of Article 4a (3) of the Inheritance and Gift Tax Act, a specific
verification of the above-mentioned circumstances is usually not performed.

12 1. Nowak, Zwolnienie dla 0s6b najblizszych na podstawie art. 4a ustawy o podatku od spadkéw i daro-
wizn w Swietle orzecznictwa i poglagdéw doktryny, Torunski Rocznik Podatkowy 2012, pp. 77-78.
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Conclusions

In the author’s opinion, the Resolution deserves approval. Undoubtedly, the issue
under study, due to its universality, is important for all Poles who can potentially
receive funds by way of a donation. The importance of this issue is revealed in the
common risk of a tax obligation arising if a method of transferring funds other
than that provided for in Article 4a (1) (2) of the Inheritance and Gift Tax Act is
used in the performance of a donation agreement. This risk reinforces the view
expressed in the Resolution, because according to it, an own payment made by the
donee on behalf of the donor does not satisfy the conditions for the application of
the tax exemption.

This view, although different from the prevailing line of case law so far, and at
the same time controversial due to its rigorousness, should be considered to be
based on the current legal situation. In this context, despite the axiological doubts,
it should be remembered that the primacy of the linguistic interpretation of the law
has a special force in tax law.

On the other hand, the above-mentioned axiological doubts may constitute the
basis for formulating possible postulates to amend Article 4a (1) (2) of the Inher-
itance and Gift Tax Act by taking into account “confirmation of a cash payment
made by the donor or the donee to the donee’s bank account” as a factual act sat-
isfying the requirement to document the acquisition of a donation of funds. How-
ever, as long as this issue is not settled, it should be assumed, following the correct
operative part of the Resolution, that “a sufficient condition for benefitting from the
tax exemption provided for in that provision is that the donor has documented the
transfer of funds to the donee in the manner indicated in that provision.”
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On 19 and 20 October 2023, the 10th International Polish-Italian Law Colloqui-
um, in the form of an international research conference, was held in Italy. Such
events have been held regularly for several years. As part of this cooperation,
meetings of Italian and Polish lawyers are organised alternately in Poland and
Italy, during which problems that are critical from the perspective of the function-
ing of a modern state are discussed.

The initiators of this cooperation are Prof. Zbigniew Witkowski, Dean of the
Faculty of Law and Administration at the Nicolaus Copernicus University in To-
run and Prof. Gian C. De Martin from LUISS Gudio Carli University in Rome,
a long-time Director of the “Vittorio Bachelet” Research Center on Public Ad-
ministration. On the Italian side, the research cooperation has been undertaken
by leading Italian research centres from Rome, Palermo, Molise, Florence, Ven-
ice and Messina. In Poland, such meetings were organised at the University of
Torun, the University of Gdansk and Adam Mickiewicz University in Poznan.
Conferences were held, i.a., in 2010 in Rome, in 2012 in Torun, in 2014 in Venice,
in 2016 in Gdansk and in 2018 in Palermo. In 2021, the 8th edition of the Law
Colloquium was organised in Mragowo, with the support of the University of
Warmia and Mazury in Olsztyn. In 2022, the host of the 9th Polish-Italian Law
Colloquium was the John Paul IT Catholic University of Lublin. The Law Collo-
quium titled “Human Rights in the Face of Contemporary Challenges: Polish and
Italian Experiences” was organised jointly by the employees of the Department of
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Constitutional Law at the Catholic University of Lublin and the Nicolaus Coper-
nicus University in Torun.

The 10th meeting was held in Italy. It was divided into two parts: the first in
Bari, and the second in Foggia. In Bari, the presentations and discussions were
held at the Regional Council of Apulia (Apulia is an administrative region in
southern Italy with the capital in Bari), and in Foggia the venue was the Faculty
of Law at the University of Foggia. The conference was divided into four thematic
blocks. The first was titled “New Dimensions of Security in Democratic States
Among Sovereignty, Rights and Constitution,” the second “External Security and
Defence Policy Among National States, the European Union and the OSCE,” the
third was titled “Security and New Technologies: Challenges and Prospects Be-
tween Digitalisation and Cybersecurity;” and the fourth was “Security and Dem-
ocratic Control: Data Circulation and Transparency - What Are the Prospects.”

The opening of the conference was attended by representatives of regional au-
thorities: the President of the Regional Council of Apulia Loredana Capone, the
Vice-President of the Regional Council Raffaele Piemontese, the Secretary General
of the Regional Council of Apulia Domenica Gattulli, and the Mayor of Bari, the
President of ANCI Antonio De Caro. A representative of the Polish Embassy in
Rome also attended the meeting and read a letter from Ambassador Anna Maria
Anders.

The Mayor of Bari, in his welcoming speech, emphasised that Polish-Italian
Culture Week, initiated by an actress playing Bona Sforza, has been taking place
in Bari for five years, to cultivate the relations between these countries. The Sec-
retary General of the Regional Council of Apulia indicated that talking about
democracy and security at such a delicate moment is an important task. As the
Secretary said, democracy, both for Italy and Poland, is a fundamental value on
which protection of rights is built. It is appropriate to reflect on what security
is, especially after the events related to the COVID-19 pandemic that swept the
world and also had an impact on human rights.

The event was attended by over forty esteemed constitutionalists from Poland
and Italy, who discussed the topic of security and its perception in the face of
the COVID-19 pandemic, the war in Ukraine and climate security. The first ses-
sion was opened by Prof. Hanna Suchocka from Adam Mickiewicz University in
Poznan, and during her speech she pointed out that ensuring security is one of the
state’s goals and there is no such thing as “permanent security.” The next speaker
was Dr. habil. Katarzyna Witkowska-Chrzczonowicz, professor at the Nicolaus
Copernicus University in Torun, who emphasised the need to protect security
values, which must be democratically controlled and monitored.
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The speakers raised various issues in their speeches. Prof. Vincenzo Antonelli,
who works with the LUISS Guido Carli University in Rome, referred to the Ha-
mas attack on Israel pointing to the fact that war and migration processes cause
great uncertainty among the world’s communities. Prof. Daniele Coduti from the
University of Foggia took a similar view. He said that the concept of security is
often accompanied by other terms, such as national security. For some time now,
measures have been implemented that violate freedom and limit it in the name
of the need to protect other values. According to the speaker, sometimes only the
sense of security is protected. Dr. Alessandro Nato from the University of Teramo
also spoke about the need to build a common defence policy in the European
Union. The author referred to the supply of weapons to Ukraine, which in his
opinion is an element of defence policy. In turn, Prof. Andrzej Szmyt from the
University of Gdansk presented a project of changes to the Constitution of the
Republic of Poland in response to the war in Ukraine. The project includes legal
provisions ensuring, in the event of war in Poland, access to loans for the country’s
defence needs.

During the afternoon session, Prof. Tanja Cerruti from the University of Turin
said that she sees borders not as divisions, but as areas where integration can be
achieved. Internal borders determine the identity of states, but it is hoped that they
will become geographical divisions and will be increasingly less visible. The partic-
ipants were moved to the issues of climate security by a joint speech by Dr. Kamila
Doktoér-Bindas and Dr. Ilona Gradzka from the John Paul II Catholic University of
Lublin. The presentation covered the issue of security from the perspective of cli-
mate threats. The authors talked about forced ecological migration, the problems of
inhabitants of small islands in the Pacific Ocean and the need to adapt international
regulations to this relatively new phenomenon.

Other speakers in this session were Prof. Maciej Serowaniec, professor at the
Nicolaus Copernicus University in Torun, Prof. Gabriele Fattori from the Uni-
versity of Foggia, Dr. Alessandro Nato from the University of Teramo, Dr. Marta
Simoncini from the LUISS Guido Carli University in Rome, and Dr. Dobrochna
Ossowska-Salamonowicz from the University of Warmia and Mazury in Olsztyn.

On the second day, the meeting was held in the auditorium of the Faculty of Eco-
nomics in Foggia and was opened by the Vice-President of the Regional Council of
Apulia, Raffaele Piemontese. Then the speakers were the President of the Province
of Foggia, Giuseppe Nobiletti, the Prefect of Foggia, Maurizio Valiante, and the
Rector of the University of Foggia, Lorenzo Lo Muzio. On that day of the confer-
ence, the speakers from Italy were the representatives of the University of Foggia
and the LUISS Guido Carli University in Rome. The Polish side was represented by
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researchers from such centres as the University of Gdansk, the University of War-
saw and the Nicolaus Copernicus University in Torun. The participants discussed
institutional changes in the area of security and democracy.

The meeting was summarised by Prof. Zbigniew Witkowski from the Nicolaus
Copernicus University in Torun and Prof. Gian C. De Martina from LUISS Guido
Carli University in Rome.
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12th Scientific Seminar of the Department of Civil Procedure of
the John Paul Il Catholic University of Lublin, Milan, 22 June 2024

XII Seminarium Naukowe Katedry Postepowania Cywilnego Katolickiego Uniwersytetu
Lubelskiego Jana Pawta Il, Mediolan, 22 czerwca 2024 .

Xl HayuHbin cemuHap Kadeppbl rpakaaHckoro npouecca JTo6MHCKOro KaTonmyeckoro
yHuBepcuteTa MoanHa Masna Il, Munan, 22 nioHa 2024 r.

Xl HaykoBwIA cemiHap Kadenpu uuBinbHoOro npouecy JTlobniHCbKOro KatonumubKoro
yHiBepcuTeTy IBaHa Masna ll, m. MinaH, 22 yepsHa 2024 poky

DOMINIKA WOJCIK
Dr, Independent Scholar
e-mail: dw.dominika.wojcik@gmail.com, https://orcid.org/0000-0003-0027-4805

The Scientific Seminar of the Department of Civil Procedure of the John Paul II
Catholic University of Lublin took place on 22 June 2024. This was the twelfth edi-
tion of this annual meeting. Following last year’s event in Vienna, this year’s sem-
inar was also held abroad - this time at the University of Milan (Universita degli
Studi di Milano) in northern Italy. It was attended by the Head of the Department
of Civil Procedure, Prof. Dr. habil. Joanna Misztal-Konecka, together with academ-
ic researchers and doctoral students from the department.

This year’s edition was international not only because of the location of the event
in Italy but also because of the participation of Prof. Albert Henke, who is affiliat-
ed with the host university and conducts research, among other things, in Italian
civil procedure. Together with Prof. Dr. habil. Joanna Misztal-Konecka, he opened
the seminar. The participants were warmly welcomed to the University of Milan,
leading to fruitful discussions. Each speaker presented an absorbing topic in the
civil procedure framework during the seminar. The papers often had a theoretical
and practical dimension, as the seminar participants were also practising judges,
officers of justice, judicial assistants, lawyers or legal advisers.

The seminar was divided into two panels, which were moderated by Prof. Dr.
habil. Joanna Misztal-Konecka, who invited individual speakers to the floor and in-
troduced the topics of each paper. Ten papers were presented. The first were devot-
ed to recently introduced or planned amendments to the Code of Civil Procedure.

1 Act of 17 November 1964 on the Code of Civil Procedure, consolidated text: Journal of Laws [Dzien-
nik Ustaw] 2024 item 1237 as amended.
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The first speaker was Dr. Kinga Dr6zdz-Chmiel with the paper, “Possession of an
email address by a professional attorney - some remarks de lege lata and de lege fe-
renda”” She focused not only on legislative solutions in this respect but also referred
to the practical problems and challenges related to the electronic delivery of corre-
spondence to professional attorneys, taking into account the ethical requirements
binding on members of professional self-governments of professional attorneys.
The second speaker was Dr. Paulina Wos. Her presentation was entitled “March
changes in civil procedure made by the Act of 7 July 2023 (Journal of Laws of 2023,
item 1860).” The paper focused on the most significant changes affecting the model
of civil procedure. The speaker referred in particular to the provisions introducing
open hearings held using technical devices that allow them to be conducted re-
motely, as well as the norms regulating the composition of courts of both first and
second instance. In turn, Dr. Sylwia Lisowska-Krakowiak presented the paper, “The
impact of the amendment of Art. 139" (2) of the CCP, in force since 1 July 2023, on
the plaintiff’s procedural situation.” She discussed the consequences of the amend-
ment of Article 139! (2) of the CCP. The speaker also referred to the practical issues
of making, on the initiative of the plaintiff, service of the first correspondence in the
case on the defendant by a bailiff, including the efficiency of the institution in que-
stion, as well as possible actions to be taken if the bailiff’s service proves ineffective.

The next two papers, on the other hand, concerned real estate. Dr. Pawel Wrzaszcz
delivered one entitled “Conduct of legal transactions concerning a parking space as
a right related to the separate ownership of a dwelling” He focused on answering
whether legal transactions “concerning a parking space alone are allowed, given that,
in principle, it is a right connected with real estate. The speaker raised the issue of the
defectiveness of the current legislation on this matter. Subsequently, Dr. Emil Kowalik
presented the paper “Transformation of an entrepreneur into a capital company and
the form of a real estate transfer” The speaker discussed the problem of transferring
an entrepreneur’s real estate ownership during its transformation into a commercial
company, which occurs in the practice of legal transactions. This includes issues re-
lated to disclosing this in the land and mortgage register. This presentation concluded
the first panel and was immediately followed by a fruitful discussion.

The second part of the seminar began with M. A. Katarzyna Woch’s paper enti-
tled “Action to exempt a seized object from enforcement in criminal enforcement
proceedings.” The speaker presented the mutual relations between civil and crim-
inal proceedings at the enforcement stage. She referred to the possibility of rebut-
ting the presumption of Article 45 (3) of the Penal Code? before a civil court. Then

2 Actof 6 June 1997 on the Penal Code, consolidated text: Journal of Laws 2024 item 1228 as amended.
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Dr. Dominika Wojcik discussed the paper entitled “Securing evidence vs securing
means of evidence in intellectual property proceedings” The presentation raised
the issue of the institution of securing the nature of the evidence in separate pro-
ceedings in intellectual property cases and discussed the aim of the legal constru-
ction in question. It was also juxtaposed with securing evidence in a civil trial. The
next speaker, Katarzyna Kajmowicz, M.A., delivered a paper “Evaluating the admis-
sibility of further procedural material in proceedings before the court of second in-
stance” The presentation dealt with the submission of evidence to a court of appeal,
taking into account the applicable regulations and the jurisprudence in this respect.
The second panel was closed with M.A. Anna HaciuK’s paper “Opinion of a science
institute or a science and research institute in civil proceedings.” The paper pointed
out the cases when it is justified to admit and take such evidence and compared it
with submitting an expert’s opinion alone.

Next, Prof. Dr. habil. Joanna Misztal-Konecka presented the paper “The legal
character of Supreme Court resolutions.” The presentation juxtaposed Supreme
Court resolutions with decisions issued by courts, including common courts, in
civil proceedings, taking into account their subject matter and characteristics. The
issue of classifying resolutions as judgments was also addressed. After the speech
by the Head of the Department of Civil Procedure, a discussion began. During this
time, each speaker had the opportunity to elaborate on the issue presented by an-
swering questions from the other seminar participants. An undeniable advantage of
this part of the meeting was that the speakers also drew the topics of their speeches
from their professional practice, which gave the seminar not only a theoretical and
scientific but also a practical one related to the discussion of challenges faced by law
practitioners regarding the matters presented by the speakers.

At the end, the seminar was summarised by Prof. Dr. habil. Joanna Misztal-Ko-
necka. The annual scientific seminars of the Department of Civil Procedure of the
John Paul II Catholic University of Lublin held abroad have already become a tradi-
tion. They provide an opportunity for their participants to share their observations
on topics that interest them and are focused on civil procedure issues. In addition,
the fact that they have already been held abroad twice is shaping a new tradition of
holding meetings at universities in other countries, which provides a stimulus to
gain international experience. This tradition is one that participants of past meet-
ings are keen to continue.
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DIARIUSZ
Kalendarium wazniejszych wydarzen naukowych z udziatem pracownikéw
Wydziatu Prawa, Prawa Kanonicznego i Administracji KUL
styczen - marzec 2024 .

DIARY
Calendar of major scientific events with the participation of academic staff
of the Faculty of Law, Canon Law and Administration
of the John Paul Il Catholic University of Lublin
January - March 2024

KANEHOAPb MEPOMPUATUI
MMaBHble Hay4Hble COObITUA C yyacTmem coTpyaHnKoB DakynbTeTa Npasa,
KaHOHMYeCKOro npasa 1 agMUHUCTpaLum JIlobanHCKOro KaTonm4yeckoro
yHuBepcuteta NoaHHa lMasna ll
AHBapb — MapT 2024 roga

YKYPHAT NOAIN
KaneHpap ronoBHYIX HAayKOBKX 3aX0fiB 3a yyacTio CniBpo6iTHMKIB pakynbTeTy paBa,
KaHoHiuHoro MNpaga Ta AaMiHicTpauii JIlo6MiHCbKOro KaToNMLbKOro YHiBepCUTeTY
IBaHa lMaBna ll
ciueHb — 6epeseHb 2024 p.

PAWEL BUCON
Dr hab,, Katolicki Uniwersytet Lubelski Jana Pawta I|
e-mail: pawel bucon@kul.pl, https://orcid.org/0000-0002-4413-2588

Styczen

15 stycznia 2024 r. - odbyla si¢ publiczna obrona rozprawy doktorskiej mgr Mar-
leny Krawczyk pt. Prawo do poznania wizerunku sprawcy przestgpstwa. Promotor:
dr hab. Wojciech Lis, prof. KUL.

17-19 stycznia 2024 r. — dr Robert Tabaszewski, podczas ogdlnopolskiej konfe-
rencji naukowej nt. EU Enlargement and Acquis Adoption Burden: State of Art and
Proposals for a Correct Adoption of the Acquis for Albania, zorganizowanej przez
Uniwersytet w Elbasanie im. Aleksandra Xhuvaniego, wygtlosit referat pt. Navigat-
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ing the Boundaries of Human Rights in the EU: A Case Study of Poland's Compliance
and Challenges.

19 stycznia 2024 r. - dr Zuzanna Gadzik, podczas ogolnopolskiej konferencji na-
ukowej nt. Cyberprzestepczosc¢ a polskie prawo karne, zorganizowanej przez Studen-
ckie Koto Naukowe Prawnikéw UMCS, wygtosila referat pt. Catfishing - perspekty-
wa prawnokarna.

30 stycznia 2024 r. — prof. dr hab. Joanna Misztal-Konecka, podczas Annual
Conference and Meeting of the Association of European Data Protection Judges
nt. Data Protection for the Judiciary, wyglosita referat pt. Judicial Practice in GDPR
Compliance Cases at the National Level.

Luty

3 lutego 2024 r. - dr Pawel Widerski, podczas II Ogélnopolskiego Kongresu Go-
spodarczego nt. Prawo handlowe - rynki kapitatowe - bankowos¢ - podatki - fi-
nanse, zorganizowanego przez Stowarzyszenie Center for American Studies oraz
Fundacje Center for American & European Studies, wygtosit referat pt. Obrét bona-
mi skarbowymi - wybrane zagadnienia.

12-14 lutego 2024 r. — dr hab. Krzysztof Wiak, prof. KUL, podczas migdzynaro-
dowej konferencji naukowej nt. Human. Meanings and Challenge, zorganizowanej
przez Assembly of Pontifical Academy for Life, wyglosit referat pt. Dr Wanda
Péttawska (1921-2023).

22 lutego 2024 r. - ks. prof. dr hab. Antoni Debinski, podczas ogolnopolskiej kon-
ferencji naukowej nt. Nasz Zafozyciel - ks. Idzi Radziszewski. Przyjaciele i konty-
nuatorzy, zorganizowanej przez O$rodek Badan nad Dziejami KUL, wyglosil re-
terat pt. O miesieczniku ,,Prgd” i jego zwigzkach z KUL-em. Ponadto dr hab. Pawel
Fajgielski, podczas ogélnopolskiej konferencji naukowej nt. Przekazywanie danych
osobowych poza Europejski Obszar Gospodarczy — uwarunkowania prawne i prak-
tyczne, zorganizowanej przez Wydzial Prawa i Administracji Uniwersytetu Lodz-
kiego, wygtosil referat pt. Transfer danych osobowych na podstawie standardowych
klauzul umownych.

29 lutego 2024 r. — dr hab. Pawel Fajgielski, podczas ogélnopolskiej konferencji na-
ukowej nt. Dostep do informacji publicznej i otwarte dane. Perspektywy i wyzwania,
zorganizowanej przez Wydzial Prawa i Administracji Uniwersytetu Lodzkiego oraz
Wydzial Prawa i Administracji Uniwersytetu Kardynata Stefana Wyszynskiego, wy-
glosil referat pt. Usuwanie danych osobowych z BIP.
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Marzec

4 marca 2024 r. - odbyla si¢ publiczna obrona rozprawy doktorskiej mgr Igi Lalak
pt. Spoleczna inicjatywa mieszkaniowa jako prawna forma zaspokajania potrzeb
mieszkaniowych obywateli przez paristwo. Promotor: dr hab. Tomasz Sienkiewicz,
prof. KUL.

5 marca 2024 r. - dr Robert Tabaszewski, podczas IV Miedzynarodowej Konfe-
rencji Naukowej nt. Prawa czlowieka jako fundament demokratycznego panstwa
prawnego: Gospodarczy wymiar praw czlowieka i obywatela, zorganizowanej przez
Stowarzyszenie Center for American Studies oraz Fundacje Center for American
& European Studies, wyglosit referat pt. Harmonizing Economic and Professional
Freedoms within the Framework of Human Rights Boundaries.

13 marca 2024 r. - podczas ogolnopolskiej konferencji naukowej nt. Zrownowazony
rozwéj instrumentem wspotpracy makroregionalnej w Europie Srodkowo-Wschodniej,
zorganizowanej przez Stowarzyszenie Absolwentéw i Przyjaciét Wydzialu Prawa
Katolickiego Uniwersytetu Lubelskiego, Instytut Prawa Akademii Zamojskiej,
Fundacje ,,Myslac Ojczyzna” im. ks. inf. Ireneusza Skubisia oraz Instytut Rozwoju
Samorzadu Terytorialnego Wojewo6dztwa Lubelskiego, ks. prof. dr hab. Mirostaw
Sitarz wyglosil referat pt. Troska o tad spoteczny Prymasa Tysigclecia, natomiast
dr Agnieszka Romanko wyglosila referat pt. Wspotpraca polsko-wegierska w na-
uczaniu $w. Jana Pawta 11.

18 marca 2024 r. - odbyta sie publiczna obrona rozprawy doktorskiej mgr Emilii
Gulinskiej pt. Zasada poglebiania zaufania obywateli do organu wladzy publicznej.
Promotor: ks. dr hab. Stawomir Fundowicz.

20 marca 2024 r. - dr hab. Dominik Tyrawa, podczas ogélnopolskiej konferencji
naukowej nt. Administracja gospodarcza - zadania, oczekiwania, reformy, zorgani-
zowanej przez Katedre Prawa Administracyjnego oraz Katedre Prawa Gospodar-
czego i Finansowego Wydzialu Prawa i Ekonomii Uniwersytetu Kazimierza Wiel-
kiego w Bydgoszczy, wygtosil referat pt. Spétka wazna dla rozwoju gminy - préba
dookreslenia pojecia.

21 marca 2024 r. - dr Zuzanna Gadzik, podczas ogélnopolskiej konferencji nauko-
wej nt. Ochrona zwierzqgt w Polsce jako wyzwanie dla prawa karnego i kryminologii.
Perspektywy i wyzwania, zorganizowanej przez Katedre Prawa Karnego i Krymino-
logii Wydzialu Prawa Uniwersytetu w Bialymstoku, wyglosita referat pt. Egzotyczne
zwierzeta i jak je znalez¢ — prawnokarna ochrona gatunkéw obcych w Polsce.
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26 marca 2024 r. - dr hab. Malgorzata Wasek-Wiaderek, prof. KUL, podczas mig-
dzynarodowej konferencji naukowej nt. Judicial Scrutiny in EIO Proceedings, zorga-
nizowanej przez Katholieke Universiteit Leuven, wyglosila referat pt. Does ECHR's
Jurisprudence Offer Clear Guidelines on Admissibility of Domestic and Foreign Evi-
dence?
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Bibliografia pracownikéw naukowych Instytutu Prawa z Wydziatu
Prawa, Prawa Kanonicznego i Administracji Katolickiego Uniwersytetu
Lubelskiego Jana Pawta Il za rok 2020

Bibliography of academic staff of the Institute of Law of the Faculty of Law, Canon Law
and Administration of the John Paul Il Catholic University of Lublin for 2020

Brbnuorpadua TpyaoB HayuHbIX COTPYAHMUKOB VHCTMTYTa npasa QakynbTeTa Npasa,
KaHOHMYEeCKOro npasa 1 agMUHMCTpaLum JIobfMHCKOrO KaToNMYeCKoro YHUBEpPCUTETa
MoaHHa Naena Il 32 2020 rog

Bibniorpadina HaykoBux cniBpobiTHKKIB IHCTUTYTY NpaBa MakynbTeTy Npasa,
KaHOHIYHOro npasa Ta agMiHicTpayii JIlo6iHCbKOro KaToNMLbKOro yHIiBEpCUTETY
IBaHa MaBna Il 3a 2020 pik

DAMIAN BARA
Dr, Katolicki Uniwersytet Lubelski Jana Pawfa Il
e-mail: damian.bara@kul.pl, https://orcid.org/0000-0002-2082-2875

Przyjeto nastepujaca klasyfikacje: I. Opracowania ksigzkowe; II. Artykuly i stu-
dia; III. Hasta encyklopedyczne; IV. Glosy; V. Recenzje i noty; VI. Sprawozdania;
VII. Inne.

Abramowicz Aneta
II

Abramowicz A., Fundusz Koscielny - relikt czaséw komunistycznych czy wazny element syste-
mu finansowania zwigzkow wyznaniowych w Polsce demokratycznej? The Church Fund -
a Relic of Communist Times or an Important Element of the System of Financing Religious
Organisations in Democratic Poland?, w: Prdvna politika a legislativa v oblasti konfesného
prava. Zbornik z medzindrodnej vedeckej konferencie v rdmci onli-ne medzindrodného ve-
deckého kongresu Trnavské pravnické dni, 24.-25. septembra 2020, red. M. Morav¢ikova,
Wolters Kluwer, Bratislava 2020, s. 6-21.

Abramowicz A., Darowizny na koscielng dziatalnosé charytatywno-opiekuriczg - postulaty de
lege lata i de lege ferenda, Przeglad Prawa Wyznaniowego 2020, t. 12, s. 5-23.

Abramowicz A., Limitations of the Freedom to Manifest Religion in Poland During the Spread
of the Coronavirus, Forum Iuris Europaeum 2020, nr 2, s. 15-25.

Abramowicz A., Czelny M., Zawislak M., Chapter 19: Religious Assistance and Religious Prac-
tices in Contemporary Poland, w: Religion and Prison: An Overview of Contemporary Eu-
rope, red. A.-L. Zwilling, J. Martinez-Arifio, Springer, Cham 2020, s. 299-315.
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Bara Damian
11

Bara D., Procedura postgpowania polubownego w Warunkach Kontraktowych FIDIC, Roczni-
ki Nauk Prawnych 2020, t. 30, nr 4, s. 7-24.

Barankiewicz Tomasz
I

Barankiewicz T., Neoweberyzm, etos stuzby publicznej. Analiza krytyczna i perspektywy, To-
warzystwo Naukowe KUL, Lublin 2020, ss. 176.

Studia nad formalnymi i nieformalnymi Zrodtami prawa, red. T. Barankiewicz, J. Potrzeszcz,
Towarzystwo Naukowe KUL, Lublin 2020, ss. 310.

Barszcz Tomasz
I
Studia nad formalnymi i nieformalnymi Zrédtami prawa, red. T. Barszcz, T. Barankiewicz,
J. Potrzeszcz, Towarzystwo Naukowe KUL, Lublin 2020, ss. 310.
II
Barszcz T., O argumentowaniu z analogii w dyskursie prawniczym. Uwagi na tle sporu o stoso-
wanie art. 745 kpc, Roczniki Nauk Prawnych 2020, t. 30, nr 1, s. 7-20.

Barszcz T., O pigknie w pracy prawnika, Archiwum Filozofii Prawa i Filozofii Spolecznej
2020, nr 4 (25), s. 17-28.

Bednaruk Waldemar

I

Bednaruk W., Trybunat Koronny. Szlachecki sad najwyzszy w latach 1578-1794, Towarzystwo

Naukowe KUL, Lublin 2020, ss. 330.
I

Bednaruk W., Narodziny obowigzkowych ubezpieczet nieruchomosci koscielnych na ziemiach
polskich, Kosciol i Prawo 2020, t. 9 (22), nr 1, s. 183-191.

Bednaruk W., Odpowiedzialnos¢ dyscyplinarna posrednikéw ubezpieczeniowych w okresie
dwudgziestolecia migdzywojennego w Polsce, TEKA Komisji Prawniczej PAN - Oddziat
w Lublinie 2020, t. 13, nr 1, s. 13-20.

Bednaruk W., Poczgtki odpowiedzialnosci dyscyplinarnej polskich funkcjonariuszy parnstwo-
wych, Journal of Modern Science 2020, t. 44, nr 1, s. 125-134.

Bednaruk W., Polityka finansowa Powszechnego Zaktadu Ubezpieczernr Wzajemnych w latach
trzydziestych XX w., Z Dziejow Prawa 2020, t. 12, s. 513-524.

Bialy Aneta
I

Bialy A., Czyny niedozwolone w Nowej Zelandii. Accident Compensation System, Wydawnic-
two KUL, Lublin 2020, ss. 244.
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II

Bialy A., Problematyka prawa wlasnosci ludzkiego ciala i jego czesci w praktyce orzeczniczej
Australii. Wybrane zagadnienia, Roczniki Nauk Prawnych 2020, t. 30, nr 2, s. 7-18.

Bien-Weglowska Iwona
II

Bien-Weglowska 1., Access to a Lawyer in Proceedings for Minor Offences Under Polish and
European Union Law, Review of European and Comparative Law 2020, t. 41 nr 2, s. 175-
196.

Bucon Pawel
I

Bucon P, Prawne aspekty ochrony rodziny i dziecka w Polsce, Dom Wydawniczy i Handlowy
Elipsa, Warszawa 2020, ss. 169.
II

Bucon P, Konstytucyjne prawo dziecka do opieki i pomocy wltadz publicznych, Przeglad Sej-
mowy 2020, nr 3, s. 9-28.

Bucon P, Przeksztatcenie z mocy prawa uzytkowania wieczystego gruntéw - budynki z wigkszg
liczbg lokali niemieszkalnych od lokali mieszkalnych, Nieruchomo$ci 2020, nr 5, s. 16-19.

Bucon P, Specyfika czynnosci polskiego konsula w swietle spraw z protestow wyborczych doty-
czgcych braku znakéw holograficznych na zaswiadczeniach o prawie do glosowania, Prob-
lemy Wspolczesnego Prawa Migdzynarodowego, Europejskiego i Poréwnawczego 2020,
t. 18, 5. 165-173.

Bucon P.,, Zagraniczne potwierdzenie dokonania czynnosci prawnej jako czynnos¢ rozporzg-
dzajgca - skutki dla praktyki postanowienia Sgdu Okregowego w Bydgoszczy z dnia 3 lute-
g0 2015 ., (II Ca 795/14), Nowy Przeglad Notarialny 2020, nr 1 (80), s. 67-75.

v

Bucon P, Glosa do postanowienia Sgdu Najwyzszego z 13 listopada 2019 r., sygn. akt
INSW 152/19, Przeglad Sejmowy 2020, nr 2, s. 183-189.

Bucon P, Glosa do postanowienia Sgdu Najwyzszego z 5 listopada 2019 r., sygn. akt
INSW 136/19, Przeglad Sejmowy 2020, nr 4, s. 205-214.

Bucon P, Obowigzek ujawnienia przez notariusza dokumentow okreslajgcych tytut prawny do
lokalu kancelarii - glosa do postanowienia Sqdu Najwyzszego z 5 marca 2019 r., sygn. akt
II DSI 48/18, Krakowski Przeglad Notarialny 2020, R. 5, nr 2, s. 135-144.

Bucon P, Znikoma spoteczna szkodliwo$¢ nieterminowej notyfikacji do MSWiA czynnosci
z udziatem cudzoziemcow - glosa do postanowienia Sgdu Najwyzszego z dnia 24 wrzesnia
2019 r, 11 DSI 53/19, Rejent 2020, nr 11, s. 87-96.

Bucior Dariusz
II

Bucior D., Prowadzenie spraw spotki, w: Meritum. Prawo spélek, t. 1, red. A. Kidyba, wyd. 6,
Wolters Kluwer, Warszawa 2020, s. 402-415.
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Bucior D., Stosunki zewnetrzne, w: Meritum. Prawo spétek, t. 1, red. A. Kidyba, wyd. 6, Wol-
ters Kluwer Warszawa 2020, s. 421-455.

Burzec Marcin
I

Burzec M., Kucia-Gusciora B., Smolen P, Agricultural Activity in Poland: A Fiscal and Legal
Study, Peter Lang, Berlin 2020, ss. 122.
II

Burzec M., Possibilities of Using Fiscal Instruments in the Implementation of the Circular Econ-
omy Concept as Regards Using Water Resources on the Example of Poland, w: Circular
Economy and Environmental Taxation, red. A. Uricchio, G. Selicato, Caccuci Editore,
Bari 2020, s. 113-128.

Burzec M., Ulga z tytutu kleski Zywiofowej czy ulga z tytutu szkody wywotanej niekorzystnym
zjawiskiem atmosferycznym - analiza problemu, Zeszyty Prawnicze BAS 2020, nr 3 (67),
s. 35-53.

Burzec M., Smolen P, Racjonalne opodatkowanie dziatalnosci rolniczej. Podstawowe trudno-
sci i kontrowersje, w: Regulacje prawa finanséw publicznych i prawa podatkowego. Pod-
sumowanie stanu obecnego i dynamika zmian. Ksiega jubileuszowa dedykowana profesor
Wiestawie Miemiec, red. P. Borszowski, K. Kopyscianska, M. Kopyscianski, W. Srokosz,
P. Zawadzka, Wolters Kluwer, Warszawa 2020, s. 114-128.

Cieply Filip
II

Cieply E, Okolicznosci wylgczajgce wing, w: Prawo karne, red. A. Grzeskowiak, K. Wiak,
C.H. Beck, Warszawa 2020, s. 142-154.

Cieply F, Przestepstwo zniewazenia zwlok, w tym w aspekcie medycznym, w: Ciato ludzkie
w badaniach naukowych i praktyce medycznej. Ujecie transdyscyplinarne, red. J. Pawli-
kowski, Wydawnictwo Lekarskie PZWL, Warszawa 2020, s. 276-292.

Cieply E, Sexual Orientation and Gender Identity as Penalizing Criteria of Hate Speech, Re-
view of European and Comparative Law 2020, t. 40, nr 1, s. 91-108.

Cieply E, Srodki zabezpieczajgce, w: Prawo karne, red. A. Grzeskowiak, K. Wiak, C.H. Beck,
Warszawa 2020, s. 260-272.

Czarnek Przemystaw
II
Czarnek P, Spér kompetencyjny pomiedzy Sgdem Najwyzszym a Prezydentem RP i Sejmem
RP - sygn. Kpt 1/20, TEKA Komisji Prawniczej PAN - Oddziat w Lublinie 2020, t. 13,
nr 1, s. 45-66.
v
Czarnek P, Glosa do uchwaly sktadu potgczonych Izb: Cywilnej, Karnej oraz Pracy i Ubez-
pieczen Spotecznych Sgdu Najwyzszego z 23 stycznia 2020 ., sygn. akt BSA 1-4110-1/20,
Przeglad Sejmowy 2020, nr 3, s. 237-254.
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Czelny Michal
II

Czelny M., W sprawie skutecznosci wystgpienia z Kosciota Katolickiego: uwagi dotyczgce decy-
zji z dnia 28 listopada 2018 r. wydanej przez Prezesa Urzedu Ochrony Danych Osobowych,
Studia z Prawa Wyznaniowego 2020, t. 23, s. 525-537.

Czelny M., Abramowicz A., Zawi$lak M., Chapter 19: Religious Assistance and Religious Prac-
tices in Contemporary Poland, w: Religion and Prison: An Overview of Contemporary Eu-
rope, red. A.-L. Zwilling, J. Martinez-Arifio, Springer, Cham 2020, s. 299-315.

Cwikla Leszek
I

Cwikta L., Puciata E., Switaj K., Komentarz do ustawy o imprezach turystycznych i powig-
zanych ustugach turystycznych, red. D. Borek, H. Zawistowska, Wydawnictwo ODDXK,
Gdansk 2020, ss. 574.

II

Cwikta L., Mozliwos¢ uprawiania turystyki wodnej na granicznych wodach srédlgdowych i ob-
szarach morskich Rzeczypospolitej Polskiej w Swietle przepisow prawa, Studia Prawnicze
KUL 2020, nr 1, s. 71-94.

Cwikta L., Prawne aspekty rozwoju turystyki pielgrzymkowej w Polsce w latach 1918-1939,
Studia z Prawa Wyznaniowego 2020, t. 23, s. 223-244.

Dabrowski Marek
II

Dabrowski M., Ocena sporu pod kgtem zasadnosci skierowania stron do mediacji przez sqd
w perspektywie doswiadczeni europejskich, Roczniki Nauk Prawnych 2020, t. 30, nr 2,
s. 19-34.

Debinska-Domagala Katarzyna
I

Debinska-Domagata K., Supplemental Claim in Terms of Conservative Measures, Biuletyn
Stowarzyszenia Absolwentéw i Przyjaciél Wydzialu Prawa Katolickiego Uniwersytetu
Lubelskiego 2020, t. 15, nr 17 (2), s. 21-40.

De¢binski Antoni
I

Debinski A., Polityka ustawodawcza rzymskich cesarzy chrzescijariskich w sprawach religij-
nych, Wydawnictwo KUL, Lublin 2020, ss. 236.

Debinski A., Pyter M., Visionario e realista. Idzi Radziszewski fondatore dell' Universita Catto-
lica di Lublino, Sette Citta, Viterbo 2020, ss. 212.

Debinski A., Pyter M., Wizjoner i realista. O Idzim Radziszewskim - tworcy Katolickiego Uni-
wersytetu Lubelskiego, Wydawnictwo KUL, Lublin 2020, ss. 138.
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II

Debinski A., Dar hr. Jerzego Moszyriskiego. O lubelskim manuskrypcie Dekretu Gracjana raz
jeszcze, w: Cui bono? Ksiega jubileuszowa dedykowana Profesor Annie Pikulskiej-Radom-
skiej, red. L. Korporowicz, D. Skrzywanek-Jaworska, Wydawnictwo Uniwersytetu £6dz-
kiego, £.6dz 2020, s. 107-120.

Debinski A., Ex Corde Ecclasiae. O naturze i misji uniwersytetu katolickiego, Studia Prawnicze
KUL 2020, nr 2, s. 103-127.

Dobiezynski Krzysztof
II

Dobiezynski K., Struktura organizacyjna sgdéw wlasnosci intelektualnej, Rzecznik Patento-
wy. Problemy Ochrony Wtasnosci Intelektualnej 2020, nr 95-98 (1-4), s. 27-34.

Dobrowolski Marek
v

Dobrowolski M., Glosa do postanowienia Naczelnego Sgdu Administracyjnego z 27 stycznia
2020 ., sygn. akt I OSK 1917/18, Przeglad Sejmowy 2020, nr 2, s. 190-200.

Doktor-Binas Kamila
1I

Doktér-Bindas K., II referendum consultivo nella Costituzone polacca del 1997, w: La de-
mocrazia diretta in Italia, Polonia e Unione Europea: atti del VII Colloquio italo-polacco
sulle trasformazioni istituzionali, red. G. Candido De Martin, A. Szmyt, P. Gambale,
M. Serowaniec, LUISS University Press, Roma 2020, s. 209-223.

Doktér-Bindas K., Prawo do czystego powietrza, Przeglad Konstytucyjny 2020, nr 4, s. 95-
127.

Domagala Michat
II

Domagata M., The Obligation to Attend Religion Classes as a Manifestation of Special Institu-
tional Authority, TEKA Komisji Prawniczej PAN - Oddziat w Lublinie 2020, t. 13, nr 2,
s. 147-155.

Drézdz-Chmiel Kinga
II

Drézdz-Chmiel K., The Legal Status of an Advocate’s Articled Clerk in the Polish Civil Court
Proceedings — Remarks on Comparative Background, Studia Prawnicze KUL 2020, nr 4,
s. 7-26.

Duda-Hyz Michalina
II

Duda-Hyz M., Ksztattowanie sig linii orzeczniczych w zakresie opodatkowania VAT sprzedazy
przez rolnikow dziatek pod zabudowe, Roczniki Nauk Prawnych 2020, t. 30, nr 3, s. 7-30.
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Duda-Hyz M., Legitymizacja podatku od gier — kierunki poszukiwan teoretycznej koncepcji,
Ruch Prawniczy, Ekonomiczny i Socjologiczny 2020, t. 82, nr 2, s. 151-165.

Duda-Hyz M., Pojecie hazardu w prawie hazardowym wybranych panstw europejskich,
czes¢ 1. Pojecie hazardu w przepisach niezawierajgcych nazw definiowanych ,,hazard” lub
»£ry hazardowe”, Krytyka Prawa 2020, t. 12, nr 1, s. 174-192.

Duda-Hyz M., Zmiany w zakresie blokowania wydatkow budzetu parnstwa w zwigzku z ko-
niecznoscig przeciwdziatania skutkom COVID-19, Przeglad Prawa Publicznego 2020,
nr9,s. 67-78.

Dudek Dariusz
II

Dudek D., Konstytucja i zaufanie, Przeglad Sejmowy 2020, nr 1, s. 9-44.
Dudek D., Nowe reguly dopuszczalnosci dowoddw w postepowaniu karnym z perspektywy
konstytucyjnej, Palestra Swietokrzyska 2020, nr 53-54, s. 21-33.
Dudek D., Votum separatum sedziego — cztowiek czy instytucja?, Palestra Swigtokrzyska 2020,
nr 51-52,s.22-35.
VII

Dudek D., Pasistwo jako dobro wspolne a wspolnota samorzgdowa - tozsamosc czy kolizja
wartosci?, Przeglad Prawa Konstytucyjnego 2020, nr 1 (53), s. 15-43.

Dudek D., Zawieszenie stosowania ustawy polskiej przez Trybunat Sprawiedliwosci UE, w:
Konstytucjonalizm polski. Refleksje z okazji jubileuszu 70-lecia urodzin i 45-lecia pracy
naukowej Profesora Andrzeja Szmyta, red. A. Gajda, K. Grajewski, A. Rytel-Warzocha,
P. Uzigbto, M.M. Wiszowaty, Wydawnictwo Uniwersytetu Gdanskiego, Gdansk 2020,
ss. 1473.

Dworas-Kulik Judyta

II
Dworas-Kulik J., Budowa portu w Gdyni jako gwarancja niezaleznosci odrodzonej Polski, w:
Logos i ethos w polityce. Ksigga jubileuszowa Profesora Stanistawa Wojcika, red. A. Luka-
sik-Turecka, K. Stowinski, Wydawnictwo KUL, Lublin 2020, s. 145-154.

Dworas-Kulik J., Commisio Maritima jako szczegélne osiggniecie polityki morskiej krola Zyg-
munta II Augusta, w: Nullum referenda gratia maius est officium. Ksiega Jubileuszowa
dedykowana Ksiedzu Profesorowi Jerzemu Patuckiemu z okazji 65-lecia urodzin i 30-lecia
pracy naukowej, red. M. Szram, M. Wysocki, Wydawnictwo KUL, Lublin 2020, s. 105-
112.

Dworas-Kulik J., Dissolution and Separation of Marriage and Their Effects as Envisaged by
Drafts of Marriage Law in Interwar Poland, Roczniki Nauk Prawnych 2020, t. 30, nr 3,
s. 31-43.

Dworas-Kulik J., Ewolucja praw dziecka od Deklaracji Genewskiej do Konwencji o Prawach
Dziecka, w: W przestrzeni stowa i czasu. Ksiega Jubileuszowa dla Ksiedza Profesora Jana
Walkusza, red. T. Moskal, M. Nabozny, Wydawnictwo KUL, Lublin 2020, s. 215-225.

Dworas-Kulik J., Spowodowanie niewaznosci matzeristwa w polskim ustawodawstwie karnym
okresu migdzywojennego, Studia Prawnoustrojowe 2020, nr 49, s. 27-37.
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Dworas-Kulik J., IIpobnemui numanns cimeiinozo npasa Ha cxionux 3emnsx Jpyeoi Peui
ITocnonumof, Bicuuk JIbBiBcbkoro yHiBepcutety. Cepis ropuamyana 2020, nr 70, s. 88-100.

Dworas-Kulik J., Moriak-Protopopowa K., Projekt Lutostariskiego a bolszewickie regulacje
prawne dotyczgce prawa malzetiskiego okresu miedzywojennego, Koscidt i Prawo 2020,
t.9(22), nr 1, s. 193-206.

Dyjakowska Marzena
II

Dyjakowska M., Decisiones Lituanicae Piotra Rojzjusza - przyklad renesansowego zrédla po-
znania stosowania prawa rzymskiego przed sgdem asesorskim w Wilnie. Problemy badaw-
cze i translatorskie, Krakowskie Studia z Historii Panstwa i Prawa 2020, R. 13, z. 1,s. 1-16.

Dyjakowska M., Kwestia dopuszczalnosci lichwy w swietle Decisiones Lituanicae Pedra Ru-
iza de Moros, w: Cui bono? Ksigga jubileuszowa dedykowana Profesor Annie Pikulskiej-
-Radomskiej, red. L. Korporowicz, D. Skrzywanek-Jaworska, Wydawnictwo Uniwersyte-
tu Lodzkiego, £6d7 2020, s. 131-146.

Dyjakowska M., Prawo rzymskie jako kryterium interpretacyjne w Decisiones Lituanicae Pio-
tra Rojzjusza, Z Dziejow Prawa 2020, t. 12, s. 109-123.

Dzierzanowska Joanna
II

Dzierzanowska J., Access to a Lawyer for a Suspect at Early Stage of Criminal Proceedings and
Its Participation in Investigative Acts, Review of European and Comparative Law 2020,
t. 41, nr 2,s. 109-127.

Fajgielski Pawel
I

Fajgielski P., Obowigzek informacyjny z perspektywy dwéch lat stosowania nowych przepiséw
o ochronie danych osobowych, Monitor Prawniczy - dodatek specjalny ,, Aktualne proble-
my prawnej ochrony danych osobowych” 2020, nr 23, s. 48-53.

Fajgielski P., Upowaznienie do przetwarzania danych osobowych, Studia Prawnicze KUL
2020, nr 1, 5. 95-110.

Gadkowski Andrzej
VII

Gadkowski A., Podstawy traktatowe wspélnej polityki bezpieczefistwa i obrony Unii Europej-
skiej, w: Bezpieczefistwo XXI wieku. Szanse — Zagrozenia - Perspektywy. Aspekty bezpie-
czenistwa pracy, red. J. Sadlowska-Wrzesinska, Wydawnictwo Naukowe Silva Rerum, Po-
znan 2000, s. 55-68.

Gadkowski A., de Castro L., Confidentiality and Protection of Trade Secrets in Intellectual Pro-
perty Mediation and Arbitration, w: Trade Secrets: Procedural and Substantive Issues, red.
G. Zeiler, A. Zojer, NWV Verlag, Wieden 2020, s. 79-90.

Gadkowski A., de Chazournes L.B., A Critical Appraisal of the Human Rights Council Ad-
visory Committee, w: The United Nations and Human Rights. A Critical Appraisal, red.
E. Mégret, P. Alston, wyd. 2, Oxford University Press, Oxford 2020, s. 239-251.
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Gadkowski A., Gadkowski T., Wspélna Polityka Zagraniczna i Bezpieczeristwa Unii Euro-
pejskiej po reformach traktatowych, w: W jakiej Unii Europejskiej Polska - jaka Polska
w Unii Europejskiej. Instytucjonalizacja wspotpracy migdzynarodowej, red. E. Cala-Wa-
cinkiewicz, J. Menkes, J. Nowakowska-Malusecka, W.Sz. Staszewski, C.H. Beck, Warsza-
wa, s. 87-106.

Galazka Malgorzata
I

Galazka M., Hyps S., Szeleszczuk D., Wiak K., Prawo karne. Repetytorium, red. K. Wiak,
wyd. 4, C.H. Beck, Warszawa 2020, ss. 448.
I
Galazka M., Wplyw przepisow prawa Unii Europejskiej o badaniach klinicznych produktow
leczniczych na polskie prawo karne, Forum Prawnicze 2020, nr 2 (58), s. 56-75.
Galazka M., Znaczenie ,,procesu lekarzy” przed Amerykanskim Trybunatem Wojskowym nr 1

w Norymberdze dla prawnokarnej oceny eksperymentow badawczych, Studia Prawnicze
KUL 2020, nr 2, s. 147-174.

Ganczar Malgorzata
II

Ganczar M., Wdrozenie Dyrektywy INSPIRE do krajowego porzgdku prawnego w zakresie
budowy infrastruktury informacji przestrzennej, Studia Prawnicze KUL 2020, nr 3, s. 91-
115.

Gapska Edyta
I
Gapska E., Cioch P, Studzinska J., Postgpowanie cywilne. Diagramy. Kazusy. Zagadnienia
praktyczne. Testy, Wolters Kluwer, Warszawa 2020, ss. 548.
I

Gapska E., Konkurencyjnos¢ powodztw z art. 189 k.p.c. i art. 10 u.k.w.h. (uwagi na tle wyroku
Sgdu Najwyzszego z 23 marca 2018 r.), Zeszyty Prawnicze 2020, t. 20, nr 4, s. 319-352.

Gapski Maciej
I

Gapski M., The Costs of Maintaining an Animal as the Indispensable Existential Need un-
der the Social Welfare Act, w: Legal Protection of Animals, red. E. Kruk, G. Lubenczuk,
H. Spasowska-Czarny, Wydawnictwo UMCS, Lublin 2020, s. 133-141.

Gapski M., Formal Requirements and Procedure for Submitting a Request for Access to Pub-
lic Information, TEKA Komisji Prawniczej PAN - Oddzial w Lublinie 2020, t. 13, nr 1,
s. 115-129.

Gapski M., W kwestii charakteru prawnego postepowania o udostgpnienie informacji publicz-
nej, Studia Prawnicze KUL 2020, nr 3, s. 117-136.
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v

Gapski M., Uzupetnianie brakow formalnych odwotania w ogélnym postepowaniu administra-
cyjnym. Glosa krytyczna do wyroku Naczelnego Sgdu Administracyjnego z dnia 1 marca
2017 ., sygn. akt II OSK 3088/15, Samorzad Terytorialny 2020, nr 1-2, s. 161-169.

Gapski M., Wlasciwos¢ organu pomocy spolecznej w sprawie przyznania Swiadczenia osobie
ubezwlasnowolnionej. Glosa krytyczna do postanowienia Naczelnego Sgdu Administracyj-

nego z 9 marca 2017 r. (I OW 225/16), Orzecznictwo w Sprawach Samorzadowych 2020,
nr2,s. 120-127.

Gapski M., Kwiatek-Sokotowska E., Przedawnienie zobowigzania do zwrotu dotacji oswia-
towej wykorzystanej niezgodnie z przeznaczeniem. Glosa czesciowo krytyczna do wyroku
Naczelnego Sqdu Administracyjnego z 5 wrzesnia 2018 r. (I GSK 2583/18), Orzecznictwo

w Sprawach Samorzadowych 2020, nr 1, s. 115.
Golema Kamil
1I

Golema K., Ochrona praw pracownikow w zakresie zaangazZowania w spolce europejskiej z sie-
dzibg w Polsce, Studia Prawnicze KUL 2020, nr 3, s. 397-416.

Golema K., Stawicki P, Zastosowanie mediacji w sporach z udziatem uczelni publicznych,
ADR. Arbitraz i Mediacja 2020, nr 2 (50), s. 71-83.
Gradzka Ilona
II

Gradzka L, Konstytucyjny zakres pojecia prawa wiasnosci, w: Konstytucyjne prawo wlasno-
Sci — sposoby naruszenia i srodki ochrony. Constitutional Right to Property — Methods of
Violation and Means of Protection, red. B. Stepien-Zatucka, C.H. Beck, Warszawa 2020,
s. 21-29.

IV
Gradzka L, Glosa do postanowienia Sqdu Najwyzszego z 12 lutego 2019 r. (sygn. akt I NO 33/18),
Przeglad Prawa Konstytucyjnego 2020, nr 2 (54), s. 411-419.
Grzeskowiak Alicja
I
Prawo karne, red. A. Grzeskowiak, K. Wiak, wyd. 7, C.H. Beck, Warszawa 2020, ss. 480.

Haladyj Anna
I

Hatadyj A., Trzewik J., Komentarz do ustawy z dnia 6 lipca 2001 r. o zachowaniu narodowego
charakteru strategicznych zasobéw naturalnych kraju, Wydawnictwo KUL, Lublin 2020,
ss. 210.

II

Hatladyj A., Czy eksperci sq nadal ,kompetentni”? - refleksje na temat ewolucji przepisow do-

tyczgcych wykonawcow raportéw o oddzialywaniu na srodowisko, Krytyka Prawa. Nieza-
lezne Studia nad Prawem 2020, t. 12, nr 1, s. 76-96.
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Hatadyj A., Product, Packaging and Waste Management Database (BDO): A New Public
Service and Its Application at the Local Level in Poland, Lex Localis. Journal of Local
Self-Government 2020, t. 18, nr 4, s. 838-853.

Herbet Andrzej
I

Herbet A., Zgdanie zaprotokotowania sprzeciwu jako przestanka legitymacji czynnej wspél-
nika (akcjonariusza) do wytoczenia powddztwa o uchylenie lub stwierdzenie niewaznosci
uchwaly zgromadzenia wspélnikéw (walnego zgromadzenia akcjonariuszy), Studia Praw-
nicze KUL 2020, nr 3, s. 137-161.

Hyps$ Stawomir
I

Hyps S., Galazka M., Szeleszczuk D., Wiak K., Prawo karne. Repetytorium, red. K. Wiak,
wyd. 4, C.H. Beck, Warszawa 2020, ss. 448.

IT

Hyp$ S., Controversy over the Reform of Criminal Procedure Introduced by the Act of 19 July
2019, TEKA Komisji Prawniczej PAN - Oddziat w Lublinie 2020, t. 13, nr 2, s. 277-291.

Hyps S., Klasyfikacja (podzial) przestgpstw, w: Prawo karne, red. A. Grzeskowiak, K. Wiak,
wyd. 7, C.H. Beck, Warszawa 2020, s. 116-124.

Hyp$ S., Przestgpstwa przeciwko rodzinie i opiece, w: Prawo karne, red. A. Grzeskowiak,
K. Wiak, wyd. 7, C.H. Beck, Warszawa 2020, s. 371-378.

Hyp$ S., Przestgpstwa przeciwko wolnosci seksualnej i obyczajnosci, w: Prawo karne, red.
A. Grzeskowiak, K. Wiak, wyd. 7, C.H. Beck, Warszawa 2020, s. 357-370.

Hyp$ S., Przestepstwa przeciwko wolnosci, wolnosci sumienia i wyznania, w: Prawo karne, red.
A. Grzeskowiak, K. Wiak, wyd. 7, C.H. Beck, Warszawa 2020, s. 345-356.

Hyps S., Srodki probacyjne, w: Prawo karne, red. A. Grzeskowiak, K. Wiak, wyd. 7, C.H. Beck,
Warszawa 2020, s. 237-259.

Hyp$ S., Wylgczenie karalnosci sprawcy, zatarcie skazania, w: Prawo karne, red. A. Grzesko-
wiak, K. Wiak, wyd. 7, C.H. Beck, Warszawa 2020, s. 294-301.

v

Hyp$ S., Glosa do postanowienia Sgdu Najwyzszego z dnia 3 grudnia 2019 roku (sygn. akt
I NSW 277/19), Biuletyn Stowarzyszenia Absolwentéw i Przyjaciét Wydziatu Prawa Ka-
tolickiego Uniwersytetu Lubelskiego 2020, t. 15, nr 17 (2), s. 281-302.

Izbebski Jan
1I

Izdebski J., Immunitet radcy prawnego, w: Niezaleznos¢ radcy prawnego, red. R. Stankiewicz,
T. Niedzinski, S. Patyra, O$rodek Badan, Studiéw i Legislacji Krajowej Rady Radcow
Prawnych, Warszawa 2020, s. 11-20.

Izdebski J., Misja systemu szkolnictwa wyzszego i nauki a misja uniwersytetu, Krytyka Prawa.
Niezalezne Studia nad Prawem 2020, t. 12, nr 2, s. 79-88.
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Jarota Maciej
II
Jarota M., A Few Reflections on Human Labour. Worker’s Safety in the Light of Scientific and

Technological Progress vs. the Teachings of the Catholic Church, TEKA Komisji Prawniczej
PAN - Oddzial w Lublinie 2020, t. 13, nr 1,s. 173-184.

Jaskula Lidia
1I

Jaskula L., Wolnos¢ wypowiedzi i wolnos¢ wyznania w kolizji ze skutkiem Smiertelnym. Uwagi
wybrane na kanwie wyroku ETPC z dnia 5 grudnia 2019 r. w sprawie Tagiyev i Huseynov
v. Azerbejdzan, Studia Prawnicze KUL 2020, nr 1, s. 11-143.

Jedrzejczyk Michat
I

Jedrzejczyk M., Zachowanie wymogu realistycznosci Wieloletniej Prognozy Finansowej na tle
zmian wprowadzonych ustawg z 14.12.2018 r. o zmianie ustawy o finansach publicznych
oraz niektorych innych ustaw, w: Teoretyczne i praktyczne aspekty prawa finansowego.
Problemy, koncepcje, wyzwania i rozwigzania, red. A. Gorgol, C.H. Beck, Warszawa 2020,
s. 197-211.

Jonca Maciej
I

Jotica M., Prawo Rzymskie. Mirabilia, C.H. Beck, Warszawa 2020, ss. 505.
II

Jotica M., Pliny and the Cristians. An Attempt at Evaluation, Revue Cirkevniho Prava -
Church Law Review 2020, t. 87, nr 1, s. 27-38.

Jonica M., Trzy nieznane listy Wlodzimierza Kozubskiego z lubelskich archiwéw, w: Cui bono?
Ksigga jubileuszowa dedykowana Profesor Annie Pikulskiej-Radomskiej, red. L. Korpo-
rowicz, D. Skrzywanek-Jaworska, Wydawnictwo Uniwersytetu Lodzkiego, L6dz 2020,
s. 197-214.

Kasprzak Sylwester

II

Kasprzak S., Pomoc psychologiczna w kryzysie matzeristwa sakramentalnego, w: Nullum re-
ferenda gratia maius est officium. Ksigga Jubileuszowa dedykowana Ksiedzu Profesorowi
Jerzemu Patuckiemu z okazji 65-lecia urodzin i 30-lecia pracy naukowej, red. M. Szram,
M. Wysocki, Wydawnictwo KUL, Lublin 2020, s. 151-168.

Kawalko Agnieszka
II

Kawalko A., Limitation of Claims of the Autonomous Possessor for Reimbursement of Expen-
ditures Made on an Object, TEKA Komisji Prawniczej PAN - Oddzial w Lublinie 2020,
t. 13, nr 2, s. 321-333.
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Kawatko A., Rozdziat IV.4.B-C, w: Meritum. Prawo spétek, t. 1, red. A. Kidyba, wyd. 6, Wol-
ters Kluwer, Warszawa 2020, s. 416-421.

Kawatko A., Rozdziat IV.6-7, w: Meritum. Prawo spéfek, t. 1, red. A. Kidyba, wyd. 6, Wolters
Kluwer, Warszawa 2020, s. 455-488.

Kawatko A., Rozdziat IV.9, w: Meritum. Prawo spotek, t. 1, red. A. Kidyba, wyd. 6, Wolters
Kluwer, Warszawa 2020, s. 497-514.

Kawatko A., Rozdziat VIII.3.D, w: Meritum. Prawo spétek, t. 2, red. A. Kidyba, wyd. 6, Wol-
ters Kluwer, Warszawa 2020, s. 1064-1108.

Kawatko A., Rozdziat VIIL.6.C, w: Meritum. Prawo spdlek, t. 2, red. A. Kidyba, wyd. 6, Wol-
ters Kluwer, Warszawa 2020, s. 1411-1428.

Kawatko A., Rozdziat VIII.11, w: Meritum. Prawo spétek, t. 2, red. A. Kidyba, wyd. 6, Wolters
Kluwer, Warszawa 2020, s. 1554-1591.

Kawatko A., Rozdziat IX.9, w: Meritum. Prawo spélek, t. 2, red. A. Kidyba, wyd. 6, Wolters
Kluwer, Warszawa 2020, s. 2087-2143.

Kedzierski Piotr
II

Kedzierski P, Zaspokojenie naleznosci komornika sgdowego w postepowaniu upadfosciowym,
Monitor Prawa Handlowego 2020, nr 1, s. 26-35.

Kisala Magdalena
I

Kisata M., Kryterium szczegdlnej starannosci w zarzgdzaniu mieniem samorzgdowym, Rocz-
niki Nauk Prawnych 2020, t. 30, nr 4, s. 25-43.

Kosinska Anna
II

Kosinska A., Ztozenie wniosku o ochrong miedzynarodowg w kosmosie. Hipotetyczne studium
przypadku - rozwazania prawne, w: Aktualne wyzwania prawa kosmicznego a bezpie-
czeristwo miedzynarodowe, red. A. Golebiowska, K. Myszona-Kostrzewa, Szkota Giéwna
Stuzby Pozarniczej, Warszawa 2020, s. 249-262.

Kosinska A., Wspofczesne migracje, Przeglad Uniwersytecki 2020, nr 1, s. 30.

Kosinska A., Beer M., Zjawisko ,makdonaldyzacji” kultury w orzecznictwie Trybunatu Spra-
wiedliwosci Unii Europejskiej, Roczniki Kulturoznawcze 2020, t. 11, nr 2, s. 155-170.

Kowalik Emil
I

Kowalik E., Zakres kognicji sgdu w postepowaniu wieczystoksiegowym, Wolters Kluwer, War-
szawa 2020, ss. 456.
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Kozak-Balaniuk Iryna
II

Kozak-Balaniuk I. i in., Mechanism of Transformation of Agricultural Enterprises in Terms
of Innovative Development, Journal of Vasyl Stefanyk Precarpathian National University
2020, t. 7, nr 3, s. 115-127.

Krzysztofik Edyta
II

Krzysztofik E., The Definition of National Court within the Meaning of European Union Law.
Considerations in the Context of the Polish Reform of the Judicial System, TEKA Komisji
Prawniczej PAN - Oddziat w Lublinie 2020, t. 13, nr 1, s. 247-265.

Krzysztofik E., Scope and Exercise of the Exclusive Competences of the Member States of the
European Union, Review of European and Comparative Law 2020, t. 43, nr 4, s. 23-46.

Krzysztofik E., Cucmema npasocydos €sponeiicokozo Cotosy, w: Ocnosu npasa €sponeiicokozo
corosy, red. T.JI. Cupoin, Charkowski Uniwersytet Narodowy im. Wasyla Karazina, Char-
kow 2020, s. 146-176.

Kucia-Gusciora Beata
I

Kucia-Gusciora B., Burzec M., Smolen P, Agricultural Activity in Poland: A Fiscal and Legal
Study, Peter Lang, Berlin 2020, ss. 122.
II

Kucia-Gusciora B., ,,E-finanse publiczne”. Teoretyczne i praktyczne uzasadnienie funkcji sy-
stemow informatycznych stuzgcych do obstugi i zarzqdzania procesami budzetowymi,
w: E-sgd. E-finanse. E-praca, red. K. Flaga-Gieruszynska, J. Gotaczynski, D. Szostek,
C.H. Beck, Warszawa 2020, s. 115-132.

Kucia-Gusciora B., Fundusz Przeciwdziatania COVID-19 - antidotum finansowe na czas
pandemii, Kwartalnik Prawno-Finansowy 2020, nr 1, s. 26-51.

Kucia-Gusciora B., Mechanizmy roztrzygania sporéw dotyczacych miedzynarodowego po-
dwdjnego opodatkowania, w: Regulacje prawa finanséw publicznych i prawa podatkowego.
Podsumowanie stanu obecnego i dynamika zmian. Ksigga jubileuszowa dedykowana pro-
fesor Wiestawie Miemiec, red. P. Borszowski, K. Kopy$cianiska, M. Kopyscianski, W. Sro-
kosz, P. Zawadzka, Wolters Kluwer, Warszawa 2020, s. 334-351.

Kucia-Gusciora B., Rola Ministra Finanséw w zacigganiu zobowigza#n finansowych w imieniu
Skarbu Panstwa. Czes¢ 11, Roczniki Nauk Prawnych 2020, t. 30, nr 1, s. 75-92.

Kucia-Gusciora B., Status ministra skarbu 1I Rzeczypospolitej Polskiej w obszarze spraw bud-
zetowych, Czasopismo Prawno-Historyczne 2020, t. 72, z. 1, s. 45-67.

Kucia-Gusciora B., Wplyw konwencji wielostronnej implementujqgcej srodki traktatowego pra-
wa podatkowego majgce na celu zapobieganie erozji podstawy opodatkowania i przenosze-
niu zysku na zakres stosowania polskich uméw o unikaniu podwéjnego opodatkowania,
w: Teoretyczne i praktyczne aspekty prawa finansowego. Problemy, koncepcje, wyzwania
i rozwigzania, red. A. Gorgol, C.H. Beck, Warszawa 2020, s. 265-277.
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Ku¢ Malgorzata
II

Ku¢ M., Motivation Behind Suicide Attacks, Biuletyn Stowarzyszenia Absolwentow i Przy-
jaciét Wydzialu Prawa Katolickiego Uniwersytetu Lubelskiego 2020, t. 15, nr 17 (2),
s. 117-131.

Ku¢ M., The Specific Nature of Asymmmetric Conflicts, TEKA Komisji Prawniczej PAN - Od-
dzial w Lublinie 2020, t. 13, nr 2, s. 375-381.

Ku¢ M., Zmiany w idei mysli resocjalizacyjnej na przyktadzie historycznych systemow peniten-
cjarnych, w: Zarzgdzanie zmiang. Innowacje- organizacje - bezpieczeristwo, red. ]. Mazur,
P. Rojek Adamek, J. Tomczyk, Wydawnictwo Naukowe Uniwersytetu Przyrodniaczego,
Krakow 2020, s. 185-201.

Ku¢ M., Mazur J., Wspélnoty wirtualne miedzy bezpieczeristwem a zagrozeniem i mitem a rze-
czywistoscig, Przestrzen Spoleczna 2020, nr 1 (19), s. 165-182.

Kulak-Krzysiak Katarzyna
I

Kutak-Krzysiak K., Koszty czynnosci egzekucyjnych w administracyjnym postepowaniu przed
organami administracyjnymi — nienazwany podatek?, Opolskie Studia Administracyjno-
-Prawne 2020, t. 18, nr 1, s. 75-90.

Kwiecien Sebastian
II

Kwiecien S., Ewolucja rozwigzan prawnych w sferze podatku przemystowego jako element po-
lityki podatkowej paristwa polskiego w okresie miedzywojennym, Forum Prawnicze 2020,
nr 3 (59), s. 95-109.

Kwiecien S., Instytucje posrednictwa pracy - regulacje prawne okresu migdzywojennego w Pol-
sce, Roczniki Nauk Prawnych 2020, t. 30, nr 1, s. 93-118.

Kwiecien S. i in., An Assessment of the Functional and Ecological Aspect of Novel Intermittent
Stream Valves for Spraying Seed Potatoes, Agronomy 2020, t. 10, nr 4, s. 1-14.

Lis Wojciech
I

Lis W., Miejscowy plan zagospodarowania przestrzennego jako prawna forma ochrony zabyt-
kow, Wydawnictwo KUL, Lublin 2020, ss. 324.
II

Lis W., Legal Comparison of Freedom of Expression and Freedom of the Press in the Republic
of Armenia and in the Republic of Poland, Studia Iuridica Lublinensia 2020, t. 29, nr 1,
s. 145-159.

Lis W., Rozdziat 6. Rozpowszechnianie niektorych programow telewizyjnych i rozprowadzanie
programéw, w: Ustawa o radiofonii i telewizji. Komentarz, red. A. Nieweglowski, Wolters
Kluwer, Warszawa 2020.

Lis W., Zezwolenie sgdu opiekuriczego na udzielenie matoletniemu swiadczenia zdrowotnego,
Roczniki Nauk Prawnych 2020, t. 30, nr 3, s. 93-118.
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Lis W, Tylec G., Ochrona prawna nazw organéw ochrony bezpieczeristwa i porzgdku publicz-
nego, Prawo i Wiez 2020, nr 2 (32), s. 126-147.

Mackowska Katarzyna
I

Mackowska K., Academic Freedom: a Choice Between Conservative or Liberal Perceptions —
the Case of the United States, Review of European and Comparative Law 2020, t. 42, nr 3,
s. 193-218.

Mackowska K., Rozwigzanie matzeristwa przez rozwdd bez udziatu pozwanego w prawie Flo-
rydy — wybrane zagadnienia proceduralne, Zeszyty Prawnicze 2020, nr 4, s. 217-241.
Mackowska K., Wolno$¢ religijna jako instrument ochrony prawnej przeciwnikéw matzeristw
jednoptciowych. Zmiany w prawie stanu Missisipi po wydaniu orzeczenia w sprawie Ober-

gefell v. Hodges, Studia z Prawa Wyznaniowego 2020, t. 23, s. 201-222.

Melgie$ Katarzyna
II

Metgie$ K., Kotruchow K., Jednolity system ochrony patentowej w perspektywie, Rzecznik Pa-
tentowy. Problemy Ochrony Wtasnosci Intelektualnej 2020, nr 95-98 (1-4), s. 35-42.

Miaskowska-Daszkiewicz Katarzyna
I

Miaskowska-Daszkiewicz K., Organoids - Opportunities in Medicine and Challenges for Law
and Bioethics, w: International Scientific Conference: “Transformative Technologies: Legal
and Ethical Challenges of the 21st Century”, 7-8 February 2020, red. 1. Milinkowi¢, Uni-
versity of Banja Luka, Banja Luka 2020, s. 1-12.

Misztal-Konecka Joanna
I

Misztal-Konecka J., Woch K., Leksykon procesu cywilnego. Podstawowe pojecia, red. J. Misz-
tal-Konecka, C.H. Beck, Warszawa 2020, ss. 430.
II

Misztal-Konecka J., Czes¢ pigta. Sgd polubowny (arbitrazowy). Tytutl I. Przepisy ogolne (wpro-
wadzenie i komentarz do art. 1154-1160), w: Kodeks postepowania cywilnego, t. 5. Ko-
mentarz. Art. 1096-1217, red. A. Marciniak, C.H. Beck, Warszawa 2020, s. 642-711.

Misztal-Konecka J., For a Correct Understanding of Settlement under Civil Law, w: Current
Issues of Commercial Law and Social Affairs. Aktualne zagadnienia prawa handlowego
i kwestii spotecznych, red. P. Kowalski, C. Lazaro Guillamén, Wydawnictwo Difin, War-
szawa 2020, s. 60-72.

Misztal-Konecka ., Kinga Cecylia Stasiak (1981-2019), Studia Prawnicze KUL 2020, nr 2,
s. 11-29.

Misztal-Konecka J., Niektére wymogi formalne i fiskalne pozwu i apelacji w sprawie cywilnej
z z2gdaniem ewentualnym, Monitor Prawniczy 2020, nr 11, s. 574-579.
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Misztal-Konecka J., O stuzebnosci drogi koniecznej uwag kilka. Rozwazania z zakresu prawa
polskiego na tle prawa rzymskiego, w: Cui bono? Ksigga jubileuszowa dedykowana Profesor
Annie Pikulskiej-Radomskiej, red. L. Korporowicz, D. Skrzywanek-Jaworska, Wydawni-
ctwo Uniwersytetu Lodzkiego, £L6dZ 2020, s. 367-380.

Misztal-Konecka J., Zabezpieczenie powddztwa o wylgczenie wspdlnika ze spotki z ograni-
czong odpowiedzialnoscig, w: Sto lat polskiego prawa handlowego. Ksigga jubileuszowa
dedykowana Profesorowi Andrzejowi Kidybie, t. 2, red. M. Dumkiewicz, K. Kopaczynska-
-Pieczniak, J. Szczotka, Wolters Kluwer, Warszawa 2020, s. 889-900.

Misztal-Konecka J., Zycie i twérczos¢ naukowa Romana Longchamps de Bérier (1883-1941),
w: Roman Longchamps de Bérier, Dzieta wybrane, t. 1. Studya nad istotg osoby prawniczej
i inne prace, red. P. Zakrzewski, J. Misztal-Konecka, Towarzystwo Naukowe KUL, Lublin
2020, s. 7-21.

v

Misztal-Konecka J., Dokonywanie czynnosci procesowych przed sqgdem koscielnym jako oko-
liczno$¢ wylgczajgea odpowiedzialnosé za naruszenie dobr osobistych. Glosa do wyroku
Sgdu Apelacyjnego w Bialymstoku z dnia 12 stycznia 2017 r., I ACa 676/16, Studia z Prawa
Wyznaniowego 2020, t. 23, s. 421-440.

Miinnich Monika

I

Miinnich M., Application of the General Clause of Reasonableness and Criterion of Rationality
in Polish Tax Law, Review of European and Comparative Law 2020, t. 43, nr 4, s. 7-22.

Miinnich M., Determinanty wprowadzania klauzul generalnych do przepiséw prawa podat-
kowego, w: Teoretyczne i praktyczne aspekty prawa finansowego. Problemy, koncepcje, wy-
zwania i rozwigzania, red. A. Gorgol, C.H. Beck, Warszawa 2020, s. 405-415.

Miinnich M., Koszty uzyskania przychodéow w podatkach dochodowych od 0séb fizycznych
i prawnych - specyficzna klauzula generalna czy definicja legalna?, Ruch Prawniczy, Eko-
nomiczny i Socjologiczny 2020, t. 82, nr 1, s. 203-215.

Nowik Pawel
I

Nowik P, Europejskie zbiorowe prawo pracy (Rozdziat 25), w: System Prawa Pracy, t. 10.
Miedzynarodowe publiczne prawo pracy. Standardy europejskie, red. K.W. Baran, Wolters
Kluwer, Warszawa 2020, s. 939-1097.

Nowik P, Réwnowaga prawna w sporach zbiorowych. Uwagi na tle nowelizacji ustawy o roz-
wigzywaniu sporéw zbiorowych, Studia z Zakresu Prawa Pracy i Polityki Spolecznej. Stu-
dies on Labour Law and Social Policy 2020, t. 27, z. 2, s. 79-91.

Nowik P, Specyfika pracy na globalnych platformach internetowych w swietle zarzgdzania
algorytmicznego, Studia Prawnicze KUL 2020, nr 1, s. 269-292.

Orzeszyna Krzysztof
I

Orzeszyna K., Skwarzynski M., Tabaszewski R., Prawo migdzynarodowe praw czlowieka,
C.H. Beck, Warszawa 2020, ss. 376.
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II

Orzeszyna K., Miedzynarodowe prawo humanitarne, w: K. Orzeszyna, M. Skwarzynski,
R. Tabaszewski, Prawo migdzynarodowe praw czlowieka, C.H. Beck, Warszawa 2020,
S. 229-242.

Orzeszyna K., Organy i srodki ochrony praw cztowieka w systemach regionalnych, w: K. Orze-
szyna, M. Skwarzynski, R. Tabaszewski, Prawo miedzynarodowe praw czlowieka,
C.H. Beck, Warszawa 2020, s. 166-174.

Orzeszyna K., Prawo cztowieka do matzeistwa i zatozenia rodziny, w: K. Orzeszyna, M. Skwa-
rzynski, R. Tabaszewski, Prawo migdzynarodowe praw cztowieka, C.H. Beck, Warszawa
2020, s. 355.

Orzeszyna K., Regionalne systemy ochrony praw czlowieka, w: K. Orzeszyna, M. Skwarzyn-
ski, R. Tabaszewski, Prawo miedzynarodowe praw cztowieka, C.H. Beck, Warszawa 2020,
s. 91-109.

Orzeszyna K., The Right to a Natural and Dignified Death, Studia Iuridica Lublinensia 2020,
t. 29, nr 4, s. 221-232.

Orzeszyna K., Zakaz tortur, nieludzkiego i ponizajgcego traktowania, w: K. Orzeszyna,
M. Skwarzynski, R. Tabaszewski, Prawo miedzynarodowe praw cztowieka, C.H. Beck,
‘Warszawa 2020, s. 331-343.

Parchomiuk Jerzy
II

Parchomiuk J., Udostepnianie informacji publicznej przez organy koscielnych osob prawnych
w Polsce, Przeglad Prawa Wyznaniowego 2020, t. 12, s. 125-150.
v

Parchomiuk J., Glosa do wyroku Trybunatu Konstytucyjnego z dnia 11 grudnia 2019 r., sygn.
akt P 13/18, Przeglad Sejmowy 2020, nr 5, s. 201-219.

Parol Agnieszka
I

Parol A., The European Citizens’ Initiative Reform: Does it Matter?, Review of European and
Comparative Law 2020, t. 40, nr 1, 5. 67-90.

Pomorski Piotr
II

Pomorski P., Komplementarnosé krajowej i wspélnotowej polityki podatkowej, Krytyka Prawa
2020,t.12,nr 1, s. 115-131.

Pomorski P., Prawna regulacja zasad polityki podatkowej, w: Teoretyczne i praktyczne aspek-
ty prawa finansowego. Problemy, koncepcje, wyzwania i rozwigzania, red. A. Gorgol,
C.H. Beck, Warszawa 2020, s. 477-484.

Pomorski P., Zuba-Ciszewska M., Economic Situation of Milk Producers and Their Opinions
of Taxation of This Agricultural Activity, Zagadnienia Ekonomiki Rolnictwa 2020, nr 1,
s. 83-98.
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Potrzeszcz Jadwiga
I

Studia nad formalnymi i nieformalnymi Zrodlami prawa, red. J. Potrzeszcz, T. Barszcz, T. Ba-
rankiewicz, Towarzystwo Naukowe KUL, Lublin 2020, ss. 310.
II

Potrzeszcz, J., The Natural Human Right to Security and Security as a Constitutional Human
Right, Studia Prawnicze KUL 2020, nr 2, s. 219-233.

Pyter Magdalena
I

Pyter M., Doktoraty i doktoranci. Zagadnienia prawne, Werset, Lublin 2020, ss. 86.

Pyter M., Ksztattowanie sig prawnego systemu oswiaty w Polsce w latach 1918-1939, Wydaw-
nictwo KUL, Lublin 2020, ss. 484.

Pyter M., Debinski A., Visionario e realista. Idzi Radziszewski fondatore dell’ Universita Catto-
lica di Lublino, Sette Citta, Viterbo 2020, ss. 212.

Pyter M., Debinski A., Wizjoner i realista. O Idzim Radziszewskim - twércy Katolickiego Uni-
wersytetu Lubelskiego, Wydawnictwo KUL, Lublin 2020, ss. 138.

II

Pyter M., Akredytowanie rynku ustug edukacyjnych. Aktualne rozwigzania prawne na przy-
kladzie placéwek ksztalcenia ustawicznego, Studia Prawnicze KUL 2020, nr 1, s. 293-310.

Pyter M., A Centenary of Legal Education at the University of Lublin. The Early-Stage Chal-
lenges, Journal on European History of Law 2020, nr 1 (11), s. 119-125.

Reydams Luc
II

Reydams L., ‘More Than a Million: The Politics of Accounting for the Dead of the Rwandan
Genocide, Review of African Political Economy 2021, t. 48, nr 168, s. 235-256 [opubliko-
wany online w dniu 27.07.2020 r.].

Sienkiewicz Tomasz
VII

Sienkiewicz T., Zasady dziatania wspélczesnego nadzoru konserwatorskiego, w: Wzorce i za-
sady dziatania wspélczesnej administracji publicznej, red. B. Jaworska-Debska, P. Kledzik,
J. Stugocki, Wolters Kluwer, Warszawa 2020, s. 410-428.

Skrobotowicz Grzegorz
II

Skrobotowicz G., Wykonywanie srodkéw oddzialywania penitencjarnego na przestrzeni lat,
Roczniki Nauk Prawnych 2020, t. 30, nr 1, s. 131-152.
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Skwarzynski Michal
I

Skwarzynski M., Orzeszyna K., Tabaszewski R., Prawo miedzynarodowe praw czlowieka,
C.H. Beck, Warszawa 2020, ss. 376.
II

Skwarzynski M., Analiza prawna przypadku bpa Edwarda Janiaka w kontekscie filmu ,,Za-
bawa w chowanego” Marka i Tomasza Sekielskich, Studia z Prawa Wyznaniowego 2020,
t. 23, 5. 489-524.

Skwarzynski M., Prawa i wolnosci cztowieka a przestgpstwo niezatrzymania sig¢ do kontroli
drogowej, w: Podstawy przeciwdziatania przestgpczosci oraz pomocy osobom pokrzywdzo-
nym. Konkretyzacja i realizacja, red. P. Sobczyk, Wydawnictwo Instytutu Wymiaru Spra-
wiedliwosci, Warszawa 2020, s. 253-284.

Stawicki Piotr
I

Stawicki P, Stawicki P.,, Postepowanie klauzulowe. Art. 776-795 k.p.c. Komentarz, Wolters
Kluwer, Warszawa 2020, ss. 432.
II

Stawicki P, Precontractual Agreements in Selected Legal Systems, TalTech Journal of European
Studies 2020, t. 10, nr 3 (32), s. 26-44.

Stawicki P.,, Ugoda zawarta przed mediatorem w postepowaniu karnym jako tytut wykonaw-
czy, Nowa Kodyfikacja Prawa Karnego 2020, t. 58, s. 25-40.

Stawicki P., Ugoda mediacyjna jako podstawa wpisu w ksiedze wieczystej, Rejent 2020, nr 11,
s. 66-86.

Stawicki P, Wplyw ustawy o przeciwdziataniu COVID-19 na terminy w prawie cywilnym,
Monitor Prawniczy 2020, nr 12, s. 618-624.

Stawicki P, Stawicki P., Doreczenia pism za posrednictwem komornika sgdowego w postepo-
waniu zabezpieczajgcym, klauzulowym i egzekucyjnym, Przeglad Sadowy 2020, nr 11-12,
s. 75-87.

Stawicki P.,, Golema K., Zastosowanie mediacji w sporach z udziatem uczelni publicznych,
ADR. Arbitraz i Mediacja 2020, nr 2 (50), s. 71-83.

Smarzewski Marek
1I

Smarzewski M., Prywatna opinia bieglego na tle pozycji konsultanta technicznego strony we
wloskim procesie karnym, Forum Prawnicze 2020, nr 1 (57), s. 58-71.

Smarzewski M., The Right to Defence in Poland. Remarks on the Latest Amendments of the
Code of Criminal Procedure from the European Perspective, Review of European and
Comparative Law 2020, t. 41, nr 2, s. 81-107.

Smolen Pawel
I
Smolen P, Burzec M., Racjonalne opodatkowanie dziatalnosci rolniczej. Podstawowe trud-
nosci i kontrowersje, w: Regulacje prawa finanséw publicznych i prawa podatkowego.
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Podsumowanie stanu obecnego i dynamika zmian. Ksigga jubileuszowa dedykowana pro-
fesor Wiestawie Miemiec, red. P. Borszowski, K. Kopy$cianiska, M. Kopyscianski, W. Sro-
kosz, P. Zawadzka, Wolters Kluwer, Warszawa 2020, s. 114-128.

Smolen P, Burzec M., Kucia-Gusciora B., Agricultural Activity in Poland: A Fiscal and Legal
Study, Peter Lang, Berlin 2020, ss. 122.

Stanisz Piotr
I

Stanisz P., Religion and Law in Poland, wyd. 2, Wolters Kluwer, Alphen aan den Rijn 2020,
ss. 192.

II

Stanisz P., Conscientious Objection of Medical Doctors under Polish Law: Remarks on the Judg-
ment of the Constitutional Tribunal of 7 October 2015 (K 12/14), w: Pocta Jifimu Rajmun-
du Treterovi, red. Z. Horak, P. Sktejpkova, Leges, Praga 2020, s. 315-320.

Stanisz P, Proces realizacji reformy wloskiego systemu utrzymania duchowieristwa zgodnie
z Konkordatem z 1984 r., Studia Prawnicze KUL 2020, nr 2, s. 307-332.

Stanisz P,, Bebeniec D., Cavanaugh v. Bartelt: jeszcze jedna odstona sporu o status pastafaria-
nizmu, Przeglad Prawa Wyznaniowego 2020, t. 12, s. 171-185.

Staszewski Wojciech
I

Staszewski W.Sz., Protection of Graves and Cemeteries in Treaties on Friendship and Coopera-
tion Signed by Poland with States Formed after the Collapse of the USSR, Roczniki Nauk
Prawnych 2020, t. 30, nr 3, s. 161-181.

Stepnowska Marta
II

Stepnowska M., Likwidacja spotdzielni, w: System Prawa Prywatnego, t. 21. Prawo spétdziel-
cze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk Prawnych PAN, Warszawa 2020,
s. 385-413.

Stepnowska M., Prawo czlonka spotdzielni do informacji, Prawo i Wiez 2020, nr 4 (34), s. 11-
30.

Stepnowska M., Zwigzki spétdzielcze i Krajowa Rada Spétdzielcza, w: System Prawa Prywat-
nego, t. 21. Prawo spétdzielcze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk Prawnych
PAN, Warszawa 2020, s. 423-433.

Szachon-Pszenny Anna
I

Szachon-Pszenny A., Granice strefy Schengen w obliczu pandemii koronawirusa - zasady
prawne i mozliwe scenariusze w 2020 roku, Krytyka Prawa 2020, t. 12, nr 4, s. 142-160.

Szachon-Pszenny A., Local Border Traffic as a Liberalization of the Schengen Legal Regime in
the Regional Dimension with Particular Regard to the EU-Ukraine Border, Yearbook of
the Institute of East-Central Europe 2020, t. 18, nr 1, s. 161-176.
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Szeleszczuk Damian
I

Szeleszczuk D., Galazka M., Hyp$ S., Wiak K., Prawo karne. Repetytorium, red. K. Wiak,
wyd. 4, C.H. Beck, Warszawa 2020, ss. 448.
II

Szeleszczuk D., Ochrona jednostek i grup przed dyskryminacjg z powodow religijnych lub swia-
topoglgdowych w Kodeksie karnym z 1997 r., Prawo i Wiez 2020, nr 2 (32), s. 148-159.

Szeleszczuk D., Polski hymn paristwowy i jego prawnokarna ochrona, Przeglad Sejmowy 2020,
nr 4 (159), s. 147-164.

Szewczak Marcin
I

Szewczak M., Szewczak L., Zrownowazony rozwdj regionalny a koncepcja Weberian State 4.0,
Towarzystwo Naukowe KUL, Lublin 2020, ss. 207.

II

Szewczak M., Prawne podstawy funkcjonowania systemu zarzgdzania Compliance w sektorze
publicznym, Roczniki Nauk Prawnych 2020, t. 30, nr 4, s. 149-166.

Tabaszewski Robert
I

Tabaszewski R., Orzeszyna K., Skwarzynski M., Prawo miedzynarodowe praw czltowieka,
C.H. Beck, Warszawa 2020, ss. 376.
II

Tabaszewski R., Koncepcja patient safety jako norma soft law na tle konwencyjnych zobo-
wigzan wladz krajowych w systemie Rady Europy, Studia Prawnicze KUL 2020, nr 3,
s. 313-334.

Tabaszewski R., The Permissibility of Limiting Rights and Freedoms in the European and Na-
tional Legal System Due to Health Protection, Review of European and Comparative Law
2020, t. 42, nr 3, 5. 51-89.

Tabaszewski R., The Role of Local and Regional Authorities in Prevention and Control of
NCDs: The Case of Poland, BMC International Health and Human Rights Springer Na-
ture 2020, nr 20, s. 1-9.

Tabaszewski R., Status nauczyciela akademickiego jako osoby petnigcej funkcje publiczng.
Uwagi na tle ustawy Prawo o szkolnictwie wyzszym i nauce, Biatostockie Studia Prawnicze
2020, t. 25, nr 4, s. 173-186.

Telusiewicz Piotr
II

Telusiewicz P., Przestanki uzyskania rodzicielskiego swiadczenia uzupetniajgcego, Roczniki
Nauk Prawnych 2020, t. 30, nr 2, s. 115-131.
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Trzebiatowski Marcin
1I

Trzebiatowski M., Dowdd na publiczne udostepnienie wzoru przemystowego wykluczajgce jego
nowos¢ lub indywidualny charakter - uwagi na tle wyroku Sgdu z 27.02.2020 r., T-159/19,
Bog-Fran sp. z o.0. sp.k. przeciwko Urzedowi Unii Europejskiej ds. Wiasnosci Intelektualnej,
Zeszyty Naukowe Uniwersytetu Jagiellonskiego. Prace z Prawa Wtasnosci Intelektualnej
2020, z. 4, s. 82-106.

Trzebiatowski M., Komentarz do art. 120-129[1], w: Prawo wlasnosci przemystowej. Komen-
tarz, red. ]. Sienczylo-Chlabicz, C.H. Beck, Warszawa 2020, s. 631-793.

Trzebiatowski M., Komentarz do art. 132[1]-137[1], w: Prawo wlasnosci przemystowej. Ko-
mentarz, red. J. Sienczylo-Chlabicz, Warszawa 2020, s. 801-904.

Trzebiatowski M., When Hostess Makes a Difference in Off-Premises Contract. Commentary
to Order of the CJEU of 17.12.2019, C-465/19 Be»L Elektrogerite, Studia Prawnicze KUL
2020, nr 4, s. 137-157.

Trzewik Jacek
I

Trzewik J., Hatadyj A., Komentarz do ustawy z dnia 6 lipca 2001 r. 0 zachowaniu narodowego
charakteru strategicznych zasobéw naturalnych kraju, Wydawnictwo KUL, Lublin 2020,
ss. 210.
II

Trzewik J., Ztozenie oswiadczenia spadkowego przez przedstawiciela ustawowego spadkobiercy
niemajgcego petnej zdolnosci do czynnosci prawnych — uwagi na tle uchwaty skladu sied-
miu sedziow Sgdu Najwyzszego — Izby Cywilnej z 22 maja 2018 roku (III CZP 102/17),
TEKA Komisji Prawniczej PAN - Oddzial w Lublinie 2020, t. 13, nr 1, s. 439-454.

v

Trzewik ., Ztozenie oferty elektronicznej w procedurze zaméwiern publicznych a elektronicz-
na forma czynnosci prawnej w prawie cywilnym. Glosa do wyroku KIO z dnia 4 stycznia
2019, KIO 2611/18, Glosa — Prawo Gospodarcze w Orzeczeniach i Komentarzach 2020,
nr1,s. 33-41.

Tunia Anna
I

Tunia A., Integralnos¢ religijna kierownika urzedu stanu cywilnego a rzeczywistos¢ prawna,
Przeglad Prawa Wyznaniowego 2020, nr 12, s. 187-202.

Tunia A., Odpowiedzialnos¢ duchownego za naruszenie przepisow ruchu drogowego w zwigz-
ku z koniecznoscig wykonania postugi religijnej, w: Czlowiek. Patistwo. Kosciét, red. P. Sob-
czyk, P. Steczkowski, Wydawnictwo Academicon, Lublin 2020, s. 567-594.

Tunia A., Stosowanie srodkow niepenalnych jako sposob reagowania na wykroczenia, Studia
Prawnicze KUL 2020, nr 3, s. 335-354.

Tunia A., Uprawnienia pokrzywdzonego i zawiadamiajgcego w postepowaniu w spra-
wach o wykroczenia, w: Podstawy przeciwdziatania przestepczosci oraz pomocy osobom
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pokrzywdzonym. Konkretyzacja i realizacja, red. P. Sobczyk, Wydawnictwo Instytutu Wy-
miaru Sprawiedliwo$ci, Warszawa 2020, s. 285-307.

Tunia A., Wplyw braku rejestracji matzeristwa zawartego w formie wyznaniowej na bezpie-
czenistwo obrotu prawnego, Studia z Prawa Wyznaniowego 2020, t. 23, s. 307-331.

Tylec Grzegorz
I

Tylec G., Szegda J., A Virtual Grave: Legal Regulations of a New Virtual Social Phenomenon,
Information & Communications Technology Law 2020, t. 29, nr 2, s. 135-150.

Tylec G., Komentarz do artykutow: art. 2, art. 4 pkt 6a, art. 4 pkt 8a, art. 4 pkt 12, art. 4 pkt
13, art. 4 pkt 14, art. 4 pkt 15, art. 4 pkt 28, art. 10, art. 13, art. 14a, art. 14, art. 17, w:
Ustawa o radiofonii i telewizji. Komentarz, red. A. Niewegtowski, Wolters Kluwer, War-
szawa 2020, ss. 704.

Tylec G., The Legal Status of an Editor-in-Chief in the Polish Press Law Act - Selected Aspects,
w: Coping with Media and the Internet in the Contemporary World, red. J. Skrzypczak,
Uniwersytet im. Adama Mickiewicza w Poznaniu, Poznan 2020, s. 83-100.

Tylec G., Wspétczesny kryzys zaufania do prasy. Propozycje zmian prawa Unii Europejskiej.
Uwagi w kontekscie funkcjonowania polskiej prasy samorzgdowej, w: Prasa lokalna i sa-
morzgdowa. Propozycje zmian legislacyjnych, red. A. Golebiowska, PB. Zientarski, Szkota
Gtéwna Stuzby Pozarniczej, Warszawa 2020, s. 41-58.

Tylec G., Lis W., Ochrona prawna nazw organéw ochrony bezpieczeristwa i porzgdku publicz-
nego, Prawo i Wiez 2020, nr 2 (32), s. 126-147.

Wasek-Wiaderek Malgorzata
I

Wasek-Wiaderek M., “Dual Legal Representation” of a Requested Person in European Arrest
Warrant Proceedings - Remarks from the Polish Perspective, Review of European and
Comparative Law 2020, t. 41, nr 2, 5. 35-54.

Wasek-Wiaderek M., Komentarz do art. 4, w: Kodeks postepowania w sprawach o wykrocze-
nia. Komentarz, red. A. Sakowicz, wyd. 2, C.H. Beck, Warszawa 2020, s. 17-24.

Wasek-Wiaderek M., Komentarz do art. 20-24, w: Kodeks postepowania w sprawach o wy-
kroczenia. Komentarz, red. A. Sakowicz, wyd. 2, C.H. Beck, Warszawa 2020, s. 136-163.

Wasek-Wiaderek M., Poglgdy Profesora Andrzeja Murzynowskiego na stosowanie tymczaso-
wego aresztowania - spojrzenie z perspektywy najnowszych zmian prawa karnego proceso-
wego, w: Istota i zasady procesu karnego 25 lat pézniej. Ksiega poswiecona pamieci Profe-
sora Andrzeja Murzynowskiego, red. M. Rogacka-Rzewnicka, H. Gajewska-Kraczkowska,
Wolters Kluwer, Warszawa 2020, s. 501-509.

Wiak Krzysztof
I

Prawo karne, red. A. Grzeskowiak, K. Wiak, wyd. 7, C.H. Beck, Warszawa 2020, ss. 480.
Wiak K., Galazka M., Hyp$ S., Szelesczuk D., Prawo karne. Repetytorium, red. K. Wiak,
wyd. 4, C.H. Beck, Warszawa 2020, ss. 448.
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II

Wiak K., Implementation of the European Union’s Regulations on Terrorist Offences in Pol-
ish Penal Law, TEKA Komisji Prawniczej PAN - Oddziat w Lublinie 2020, t. 13, nr 1,
s. 455-464.

Wiak K., Problem kary dozywotniego pozbawienia wolnosci bez mozliwosci warunkowego
przedterminowego zwolnienia, w: Pro dignitate legis et maiestate iustitiae. Ksigga jubileu-
szowa z okazji 70. rocznicy urodzin Profesora Witolda Kuleszy, red. ]. Kulesza, A. Liszew-
ska, Wydawnictwo Uniwersytetu Lodzkiego, £.6dz 2020, s. 503-520.

Widerski Pawel
11

Widerski P, The Abuse of Authority by a Professional Counsel in Civil Proceedings, Prawo
i Wiez 2020, nr 4 (34), s. 31-50.

Widerski P.,, Charakter prawny petnomocnictwa do zawarcia matzeristwa, w: Czlowiek. Pa-
stwo. Kosciol. Ksigga jubileuszowa dedykowana Ksiedzu Profesorowi Arturowi Mezglew-
skiemu, red. P. Sobczyk, P. Steczkowski, Wydawnictwo Academicon, Lublin 2020, s. 675-
696.

Widerski P, Status prawny czlonkow organow osob prawnych po nowelizacji kodeksu cywilne-
0z 9.11.2018 r., Panistwo i Prawo 2020, z. 7, s. 108-125.

Widlo Jacek
I

Widlo J., Mojak J., Zastaw rejestrowy i rejestr zastawéw. Komentarz, Warszawa 2020, ss. 407.
II

Widlo J., The Assignment of Secured Receivables in International Private Law. The Law Appli-
cable to Secured Receivables. General Comments, TEKA Komisji Prawniczej PAN - Od-
dzial w Lublinie 2020, t. 13, nr 1, s. 465-477.

Widlo J., O dopuszczalnosci wyboru prawa dla umow o charakterze wewngtrzkrajowym. Uwa-
gi na tle wyroku Trybunatu Unii Europejskiej w Luksemburgu z 8.06.2017 roku (C-54/16),
w: Sto lat polskiego prawa handlowego. Ksigga jubileuszowa dedykowana Profesorowi An-
drzejowi Kidybie, t. 2, red. M. Dumkiewicz, K. Kopaczynska-Pieczniak, J. Szczotka, Wol-
ters Kluwer, Warszawa 2020, s. 503-527.

Widlo J., Przelew wierzytelnosci zabezpieczonej i przejscie zabezpieczenia w prawie prywat-
nym miedzynarodowym w szczegélnosci w Swietle konwencji kapsztadzkiej, w: Zabezpie-
czenia wierzytelnosci. Zagadnienia prawne, red. K. Szadkowski, K. Zok, Wolters Kluwer,
Warszawa 2020, s. 195-213.

Widlo J., Spétka jawna, w: Meritum. Prawo spoltek, t. 1, red. A. Kidyba, Wolters Kluwer, War-
szawa 2020, s. 353-392, 640-651, 615-624.

v

Widlo J., Glosa do uchwaly sktadu siedmiu sedziow Sgdu Najwyzszego z 22 paZdziernika
2019 r, sygn. akt I NSNZP 2/19, Przeglad Sejmowy 2020, nr 3, s. 263-274.
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Witczak Hanna
1\

Witczak H., Glosa do wyroku Sgdu Najwyzszego z 28 kwietnia 2010 r., sygn. akt III CSK 143/09,
Przeglad Sejmowy 2020, nr 1, s. 195-204.

Woch Katarzyna
I

Woch K., Misztal-Konecka J., Leksykon procesu cywilnego. Podstawowe pojecia, red. J. Misz-
tal-Konecka, C.H. Beck, Warszawa 2020, ss. 430.
II

Woch K., Nowy model postepowania miedzyinstancyjnego w sprawach cywilnych, Zeszyty Na-
ukowe Uniwersytetu Rzeszowskiego. Seria Prawnicza 2020, nr 29, s. 272-281.
v

Woch K., Glosa do uchwaly Sgdu Najwyzszego z dnia 8 listopada 2019 r. III CZP 26/19, Studia
Prawnicze KUL 2020, nr 2, s. 403-415.

Woch K., Gloss to the Judgement of the Court of Justice of the European Union in Case C 129/18,
SM versus Entry Clearance Officer, UK Visa Section, Review of European and Compara-
tive Law 2020, t. 40, nr 1, s. 189-200.

Wos$ Paulina
I

Wos P, Zaktad ubezpieczeri jako interwenient uboczny w procesie cywilnym, C.H. Beck, War-
szawa 2020, ss. 207.

Wrzaszcz Pawel
A%

Wrzaszcz P, Recenzja monografii naukowej dr. Marka Mréwczytiskiego pt.: ,,Uczestnicy poste-
powania upadtosciowego”, Studia Prawnicze KUL 2020, nr 3, s. 481-497.

Wrzosek Stanistaw
II
Wrzosek S., Znaczenie koncepcji zarzgdzania publicznego w realizacji misji samorzgdu teryto-
rialnego, Studia Turidica 2020, t. 85, s. 48-60.
Wytrazek Wojciech
II

Wytrazek W., Administracyjnoprawny charakter nadania statusu miasta na wniosek gminy,
Roczniki Nauk Prawnych 2020, t. 30, nr 2, s. 153-171.
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Zacharczuk Piotr
1I

Zacharczuk P, Moralno$¢ publiczna jako przestanka ograniczania wolnosci zgromadzen, Stu-
dia z Prawa Wyznaniowego 2020, t. 23, s. 333-364.

Zakrzewski Piotr
II

Zakrzewski P, Gospodarka finansowa kas, w: System Prawa Prywatnego, t. 21. Prawo spét-
dzielcze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk Prawnych PAN, Warszawa
2020, s. 965-994.

Zakrzewski P, Majgtek i gospodarka spotdzielni, w: System Prawa Prywatnego, t. 21. Prawo
spotdzielcze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk Prawnych PAN, Warszawa
2020, s. 315-329.

Zakrzewski P, Pojecie i cel spétdzielczej kasy oszczednosciowo-kredytowej, w: System Prawa
Prywatnego, t. 21. Prawo spétdzielcze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk
Prawnych PAN, Warszawa 2020, s. 943-946.

Zakrzewski P., Polgczenie, przejecie, likwidacja i upadtos¢ kas, w: System Prawa Prywatnego,
t. 21. Prawo spotdzielcze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk Prawnych PAN,
Warszawa 2020, s. 1047-1067.

Zakrzewski P, Postgpowanie naprawcze i zarzgd komisaryczny, w: System Prawa Prywatnego,
t. 21. Prawo spotdzielcze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk Prawnych PAN,
Warszawa 2020, s. 1038-1047.

Zakrzewski P., Przystgpienie do spotki cywilnej na podstawie klauzuli przystgpienia, w: Sto
lat polskiego prawa handlowego. Ksiega jubileuszowa dedykowana Profesorowi Andrzejowi
Kidybie, t. 2, red. M. Dumbkiewicz, K. Kopaczynska-Pieczniak, J. Szczotka, Wolters Klu-
wer, Warszawa 2020, s. 528-535.

Zakrzewski P, Rodzicielskie prawo wskazania sgdowi opiekuriczemu opiekuna matoletnie-
g0, w: Czlowiek. Panstwo. Kosciot. Ksiega jubileuszowa dedykowana Ksigdzu Profesorowi
Arturowi Mezglewskiemu, red. P. Sobczyk, P. Steczkowski, Wydawnictwo Academicon,
Lublin 2020, s. 723-738.

Zakrzewski P, Spétdzielcze lokatorskie prawo do lokalu mieszkalnego, w: System Prawa Pry-
watnego, t. 21. Prawo spétdzielcze, red. K. Pietrzykowski, C.H. Beck, Instytut Nauk Praw-
nych PAN, Warszawa 2020, s. 472-530.

Zakrzewski P, Udzialy, wpisowe i wklady, w: System Prawa Prywatnego, t. 21. Prawo spét-
dzielcze, C.H. Beck, Instytut Nauk Prawnych PAN, Warszawa 2020, s. 131-152.

Zakrzewski P, Upadtos¢ spotdzielni, w: System Prawa Prywatnego, t. 21. Prawo spéldzielcze, red.
K. Pietrzykowski, C.H. Beck, Instytut Nauk Prawnych PAN, Warszawa 2020, s. 413-421.

Zawislak Michat
II

Zawislak M., Od przestepstwa bluznierstwa do prawnokarnej ochrony przekonan religijnych
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