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On the accused’s right to a defence counsel
in the Roman criminal procedure

O prawie oskarzonego do obroncy w rzymskim procesie karnym
O npaBe 06BMHAEMOrO Ha 3aLUUTHMKA B PUMCKOM YrOJIOBHOM npoLiecce
Mpo npaBo 06BUHYBAYEHOrO Ha 3aXMCHMKa B PUMCbKOMY KpVMiHanbHOMY npoLeci

ANDRZEJ CHMIEL
Dr, Maria Curie-Sktodowska University in Lublin
e-mail: andrzej.chmiel@mail.umcs.pl, https://orcid.org/0000-0002-8577-1183

Abstract: This article is dedicated to the issue of the defendant’s right to appoint a defense counsel in a Roman
criminal trial. The was aim of the study is to show how the ancient Romans understood the most important
procedural right of the accused — namely, the right to appoint a defense counsel - and especially to answer
such detailed questions as when such a right was granted to him, i.e. at what stage of the criminal process he
could use it. Furthermore, the paper examines whether Roman criminal procedure recognised the institution
of mandatory defence. Finally, the purpose of this study will also be to show what changes have occurred in
the discussed issue over the historical development of the Roman criminal process (between the ordinary
and extraordinary procedures), and what were the reasons for these changes. The studies presented in this
paper were conducted using the historical-legal method, but the dogmatic-legal method was used in parallel.
In the proceedings before the quaestiones perpetuae, the praetor was obliged to appoint a defender for the
accused if the latter could not find one himself and requested it, but only when the reus became a party to
the process - that is, when the so-called inscriptio inter reos had taken place. The defendant’s right to appoint
a defense attorney, became a universal procedural guarantee in the cognito procedure, and during the period
of the Dominate, it was transformed into universal compulsory defence. Furthermore, the reasons for these
changes were dictated by the fact that in the criminal cognition procedure, the jurisdictional body deciding
the case was finally equipped with the right of evidentiary initiative, and the fact that the defendant’s right to
appoint a defense attorney was transformed into a universal “legal” obligation during the post-classical period,
should be treated as a manifestation of the phenomenon of unifying the rules and principles of the criminal
cognition procedure during the post-classical period, but also as a manifestation of strengthening of the pro-
cedural guarantees of the defendant.

Keywords: accused, right of defence, right to a defence counsel, Roman criminal procedure, compulsory legal
representation, patronus

Streszczenie: Niniejszy artykut zostat poswiecony zagadnieniu prawa oskarzonego do ustanowienia obroricy
w rzymskim procesie karnym. Celem publikacji jest ukazanie, jak starozytni Rzymianie rozumieli najwazniejsze
obecnie uprawnienie procesowe oskarzonego, czyli prawo do ustanowienia obroncy, a zwlaszcza udzielenie
odpowiedzi na tak szczegdtowe kwestie, jak m.in. kiedy takie prawo mu przystugiwato, mianowicie na jakim
etapie procesu karnego oskarzony mégt z niego skorzystac, a takze czy rzymski proces karny znat instytucje
obrony obligatoryjnej. Celem niniejszego opracowania jest rowniez ukazanie, jakie zmiany zaszty w zakresie
omawianego zagadnienia w historycznym rozwoju rzymskiego procesu karnego (pomiedzy procesem zwy-
czajnym a nadzwyczajnym) i jakie byty przyczyny owych przemian. Przedstawione w niniejszym opracowaniu
badania zostaty przeprowadzone przy wykorzystaniu metody historyczno-prawnej, niemniej drugg, zastoso-
wang réwnolegle, byta metoda dogmatyczno-prawna. W postepowaniu przed quaestiones perpetuae pretor
miat obowiazek ustanowienia obroncy na rzecz oskarzonego, jezeli ten ostatni nie moégt sam go sobie zna-
lez¢ i zazadatby tego, ale dopiero wowczas, kiedy reus stat sie strong procesu, czyli kiedy miato miejsce tzw.

ISSN: 1897-7146; elSSN: 2719-4264; -m
https://doi.org/10.31743/sp18857 @ 5v


https://orcid.org/0000-0002-8577-1183

Andrzej Chmiel

inscriptio inter reos. Prawo oskarzonego do ustanowienia obrorcy stato sie za$ jego powszechna gwarancja
procesowa w kognicyjnym procesie karnym, a w okresie dominatu zostato przeksztatcone w powszechny
przymus obronczy. Ponadto przyczyny tych zmian byty podyktowane faktem, iz w kognicyjnym procesie kar-
nym organ jurysdykcyjny rozstrzygajacy sprawe zostat w koricu wyposazony w prawo inicjatywy dowodowej.
Z kolei fakt przeksztatcenia prawa oskarzonego do ustanowienia obrorncy w powszechny przymus,adwokacki”
w okresie poklasycznym nalezy potraktowac jako przejaw postepujacego w okresie poklasycznym zjawiska
ujednolicania regut i zasad kognicyjnego procesu karnego, ale réwniez jako przejaw wzmacniania gwarancji
procesowych oskarzonego.

Stowa kluczowe: oskarzony, prawo do obrony, prawo do obroncy, rzymski proces karny, przymus adwokacki,
patronus

Pestome: HacTosan cTaTbs NocBALLEHa BONPOCY NpaBa 06BUHAEMOro Ha Ha3HaueHMe 3alKTHIKa B PUMCKOM
yronosHom npotecce. Llenb nybnunkaumm — nokasatb, Kak APeBHUE PUMIIAHE NMOHMManu Hanbonee BaxKHoe
B HacToslLiee Bpems MpoLeccyanbHOe NpaBo 06BUHAEMOrO, a MMEHHO MPaBO Ha Ha3HauyeHve 3alNUTHUKA, 1,
B YAaCTHOCTW, AaTb OTBETbl Ha Takne NOAPOOHbIe BOMPOChHI, Kak, Hanpumep, Korga oH UMen NpaBo Ha 37O, Ha
KaKoM 3Tare yrosoBHOro npouecca 06BrHAEMBbI MOT BOCMOJb30BaTbCA 3TUM MPABOM, a TakxKe U3BECTEH NN
6blN1 PYMCKOMY YrOfIOBHOMY MPOLIECCY MHCTUTYT 06s3aTenbHOM 3aluThl. Lienibio HacTosLwero nccnefoBaHus
ABNAETCA TaKKe MOKa3aTb, KaKue N3MeHeHUA NPOM30LLNM B 0611aCTV 06CYKAaeMOro BONpoca B UCTOPUYECKOM
Pa3BUTVN PUMCKOTO YrONOBHOIO npoLecca (Mexay 06bl4HbIM U Ype3BbIYaHbIM NPOLIECCOM) U KaKoBbl Oblnn
MPUYUHBI 3TVX U3MEHeHWIA. iccnefoBaHus, NpefCcTaBNneHHble B JaHHOW CTaTbe, Oblin MpoBefeHbl C UCMOSb30-
BaHVEM VMCTOPUKO-NPaBOBOrO MeTofa, OAHAKO NapasnienbHo OGbin MPUMEHEH Y AOrMaTUKO-NPaBOBON METOA,.
B pasbupatenbctBe nepep quaestiones perpetuae npetop 6bin 06A3aH Ha3HAUNTb 3alUMTHMKA ANA O6BUHAE-
MOrO, e/ MOCEeAHMNI He MOT HalTN ero CaMOCTOATENIbHO 1 TpeboBan 3TOro, HO TONIbKO B TOM Cllyyae, eciu
reus CTaHOBWCA CTOPOHOI NpoLiecca, TO eCcTb, KOraa MMena MecTo Tak HasblBaemas inscriptio inter reos. NpaBo
00OBMHAEMOro Ha Ha3HaueHue 3alMTHNKA CTano ero obLyen nNpoLeccyanbHON rapaHTue B KOrHULIMOHHOM
YrofoBHOM MpoLecce, a B nepuog Vimnepun 6b110 npeobpasosaHo B obLee 0653aTenbCTBO 3awmThbl. Kpome
TOrO, MPUYMHBI 3TUX U3MEHEHUI Gbln 06YCNOBEHbI TeM GaKTOM, YTO B KOFHULMOHHOM YrofIOBHOM npoLiecce
CypebHbIi opraH, paccmaTprBatoLuii Aeno, Obin HafeneH NPaBoM MHULMATUBbI B OTHOLLEHWM JOKa3aTeNbCTB.
B cBoto 0uepenb, GakT npeobpasoBaHUsA NpaBa 06BMHAEMOro Ha Ha3HaueHe 3alUTHUKA B obLee obs3aTenb-
HOe yyacTue 3alMTHIKa B MOCTKMNACCMYECKNA Neprog CrieayeT paccMaTprBaTh Kak NPOABEHNe Nporpeccu-
pytoLiero B MOCTKIACCMYECKMA Neprog ABNEHNA YHUOUKALMN NPaBU 1 NPYHLMNOB YrOIOBHOMO NpoLecca,
HO TaKXe 1 Kak NpOosiBNIeHVe YCUNEHNA NMPOLeCcCyanbHbIX rapaHTWi 06BUHAEMOrO.

KnioueBble c/1oBa: 06B/HAEMbIN, MPABO Ha 3aLLUTY, MPABO Ha 3aLUTHIIKA, PUMCKII YrONOBHbI NpoLecc, 0bsa3a-
Te/lbHOE yyacTue 3alUTHIKa, patronus

Axotayisn: CraTTA npucBAYeHa [OCNIAXKEHHIO MpaBa OOBMHYBAYEHOTO Ha MPU3HAYEHHA 3axXMCHUKa
B PYIMCbKOMY KpMMiHanbHOMy npotieci. MeToto ny6nikaLiii € po3KpUTTA PO3yMiHHSA LibOro NpaBa y CTapoAaBHixX
PUMIIAH, 30KpemMa aHani3 npouecyanbHOl NPYPOAW MpaBa Ha NPU3HAYeHHA 3aXMCHMKA, @ TakoX HafJaHHA
BiANOBiAeN Ha NUTaHHA OO MOMEHTY BUHWKHEHHA LibOro npaBsa, TO6TO eTany KpUMiHanbHOro NpoLiecy, Ha
AKOMY OOBVHYBAUY€HW Ml HAM CKOPWUCTATUCH, i LWOAO HAABHOCTI UM BifCYTHOCTI iHCTUTYLii 060B'A3KOBOIO
3aXMCTy B PUMCBKOMY KpUMiHaiibHOMYy npoteci. MeToto po6boTu € TaKoX BUCBITIIEHHA €BOSTIOLT 3a3HaueHoro
iHCTUTYTY B iCTOPMYHOMY PO3BUTKY PUMCbKOTO KpVMiHanbHOro npouecy (y MeXax 3BWYaiiHOrO Ta
Haf3BMYaHOIO MpoLecy) i BCTAaHOBNEHHS MPUYMH BiAMOBIAHMX TpaHcdopMauin. JocnifKeHHs, BUKNageHi
y poboTi, NpoBefeHO i3 3aCcTOCyBaHHAM iCTOPMKO-NPaBOBOrO MeTofy, a Takox MapanesibHo BUKOPUCTaHO
[orMaT4yHO-NPaBoBUI MeTod. Y npoBafpkeHHi nmepef quaestiones perpetude npetop 6yB 3000B'A3aHWMI
NPU3HaUNTU OBBIMHYBAaYEHOMY 3aXVICHIKA, AKLLO TOW He Mir CamOCTIHO Oro 3HalTK Ta 3aAB/IAB BiANOBIAHE
KJIOMOTaHHs, ane NinLle 3 MOMEHTY, KON reus HabyBaB CTaTyCy CTOPOHW npoLiecy, To6To Nicna 3AiicCHeHHA
TaK 3BaHOI inscriptio inter reos. MNpaBo 06BMHYBaueHOro Ha MPWM3HAYEHHA 3axUCHMKa Habyno Xxapaktepy
3aranbHOI NpoLecyasnbHOI rapaHTii B KOTHITMBHOMY KpUMiHanbHOMy npoueci, a B nepiog AomiHaTy 6yno
TpaHchOPMOBaHO Yy 3aranbHUIA NPUMYC A0 3abe3neyeHHs 3axuCTy. Kpim Toro, 3a3HauyeHi 3miHv 6ynn 3ymoBneHi
TUM, WO B KOTHITUBHOMY KPUMiHaNbHOMY MpoLeci IPUCAUKLINHNIA OpraH, AKUA BUpIillyBaB cripasy, OyB
HapeLwTi HafiNeHNn NpaBoM [JOKa30BoI iHiLjiaT!BIK. Y CBO Yepry, TpaHchopMmaLiilo npaBa 06BUHYBa4YEHOrO

Ha MPU3HaYeHHA 3aXMCHMKa B 3aranbHUI “afBOKaTCbKMNIA" NPUMYC y MOCTKNACUYHUI Nepioa cnif po3rnagatn
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AK NPoAB YHidiKaLil NpaBua i NPYHUMMIB KOFHITUBHOIO KPUMiHaNbHOMO MPOLecy, WO NoCKIoBanaca y Len
nepioa, a TakoX AK NMOCUNEHHA NPOoLieCyaNbHUX rapaHTill 06B1HYBaYeHOro.

KniouoBi cnoBa: 06B1HyBaueHUiA, MPaBO Ha 3ax1CT, MPaBO Ha 3aXUCHUKA, PUMCBKUI KPYMIHaNbHUI NPOLIEC,
npumyc fjo 3abesneyeHHs 3axucTy, patronus

Introductory remarks

The right of defence of the accused is one of the guiding principles of modern
criminal procedure. It is guaranteed both by the provisions of the Polish Code of
Criminal Procedure and by the Polish Constitution itself in Article 42 (2), which
reads: “Anyone against whom criminal proceedings have been brought shall have
the right to defence at all stages of such proceedings. He may, in particular, choose
counsel or avail himself - inaccordance with principles specified by statute — of
counsel appointed by the court”! The Code of Criminal Procedure, in Article 6, also
states: “The accused shall have the right of defence, including the right to assistance
by a defence counsel; and the accused should be advised of this right”

The concept of the right of defence currently includes both substantive and formal
rights of defence. The substantive right of defence, according to Article 74 (1) of
the Code of Criminal Procedure, is understood today as the lack of obligation for
the accused to prove their innocence or to provide evidence against themselves. As
part of the substantive right of defence, the accused has the right to provide clarifi-
cations or refuse to do so, to refuse to answer specific questions, and to be present
during evidentiary proceedings.” The formal right of defence, on the other hand,
has the right to legal assistance, either at the accused’s request or ex officio where
statutory provisions impose such an obligation (mandatory defence).’ Currently, the
accused’s right of defence has become one of the fundamental principles of criminal
proceedings, not only in Europe (continental system), including our Polish system,
but also in international criminal proceedings.*

1 S. Walto$, P. Hofmanski, Proces karny. Zarys systemu, Warszawa 2018, p. 309.

2 See Article 175 § 1-2 of the Polish Code of Criminal Procedure; cf. S. Walto$, P. Hofmanski, Proces
karny..., p. 310; see in more detail: P. Sowinski, Uprawnienia sktadajgce si¢ na prawo oskarzonego do
obrony. Uwagi na tle czynnosci oskarzonego oraz organow procesowych, Rzeszoéw 2012, passim.

3 See Article 79 of the Code of Criminal Procedure; S. Walto$, P. Hofmanski, Proces karny..., p. 312;
P. Wilinski, Zasada prawa do obrony, Warszawa 2006, p. 291 ff.

4 Cf. P. Hofmanski, H. Kuczynska, Miedzynarodowe prawo karne, Warszawa 2020, p. 181.
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The aim of this study is to present how the ancient Romans understood the
most important procedural right of the accused today, namely the right to a defence
counsel, to determine when such a right was granted, at what stage of the criminal
process it could be exercised, and whether a form of mandatory defence existed in
Roman criminal procedure. Finally, this publication will seek to demonstrate what
changes occurred in the accused’s right to a defence counsel between the ordinary
Roman criminal procedure of the period of the Republic and the extraordinary cog-
nition proceedings of the imperial period, and what were the causes of these changes.

1.The accused’s right to a defence counsel in republican criminal law

The right of defence of an accused who was a Roman citizen (civis Romanus) was
reognised in Roman law from the earliest times®. That defence could, in today’s
sense, be both substantive and formal although the Romans did not develop distinct
theoretical concepts in this regard. Every citizen was therefore entitled to defend
himself in person and by a defence counsel appointed for that purpose. The custom
whereby every civis Romanus appearing before the court had his “adviser” was un-
doubtedly rooted in the institution of patronage. The ancient relationship that arose
between patroni and their clientes became both an inspiration and a model for the
legal defence relationship that was then shaped through judicial practice. The main
duties of a wealthy patron towards his poorer client, who enstrusted himself to the
patron’s protection, included, in particular, representing him in court. Over time, this
necessity became a generally accepted custom, according to which rich people with
legal knowledge began to represent those poorer in the courts, who in turn agreed
to such representation. The former, wishing to gain more and more influence and
social recognition (and thus, often accompanying wealth), while at the same time
wishing to exercise their skill in legal and procedural matters — and in time in the
art of rhetoric — began to represent in court, more and more often, those poorer
who did not know the law, thus becoming the guarantors of the public successes of

5 See A.W. Zumpt, Der Criminalprocess der romischen Republik, Leipzig 1871, p. 83 ff; G. Pugliese, Le
garanzie dellimputato nella storia del processo penale romano, Temi Romana 1969, vol. 18, p. 605 ft;
cf. A. Chmiel, Reus vel suspectus? On the Status of the Accused and the Suspect in the Roman Criminal
Procedure, Studia Iuridica Lublinensia 2021, vol. 30, no. 2, pp. 63, 73 ff.; idem, Defence Right of the
Accused and the Evidence from Slaves Testimony in the Roman Criminal Procedure, Studia Iuridica
Lublinensia 2021, vol. 30, no. 5, p. 107 ff.
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the latter. As a result, the term patronus gained a new meaning - that of the legal
representative of a party (the defence counsel of the accused) - as evidenced by the
following account of Cicero:

Cic. pro Cluentio, 40, 110: Nam Quinctius quidem quam causam umquam antea dixerat,
cum annos ad quinquaginta natus esset? quis eum umquam non modo in patroni, sed in
laudatoris aut advocati loco viderat?

According to the cited passage contained in the speech Pro Cluentio, during
the period of the Republic, parties to a criminal trial could use three categories of
defence counsels, namely: patroni, advocati and laudatores.” Apart from the listed
categories of defence counsel, there were also oratores, - that is, court speakers - who
sometimes assumed such a role.® Naturally, the last category mentioned by Cicero,
namely laudatores, constituted a special kind, as they primarily served as witnesses
in the trial, but were summoned not with regard to the specific event subject to
accusation, but primarily to testify about the morality of the accused.’

Originally, the most important of all these categories of defence counsel were
the patroni, referred to first by Cicero. They constituted a distinct type of defence
representatives. They differed from advocati and oratores, in that as a rule they acted
in the trial as “supporters (attorneys) of the litigant (the accused or the accuser),”
whereas advocati and oratores initially acted as judicial assistants of the party, whose
main task was to provide legal assistance and make speeches during the trial.'® It
should not come as a surprise that it was the patroni who were the most notable
group of defence counsel, especially in the period of the Republic, due to the fact
that they came from the richest and most influential aristocratic families. More
importantly, in addition to taking part in trials, they sometimes also engaged in
what was the main domain of iuris prudentes, namely legal consultancy, which made
them exceptionally well equipped to perform their role in criminal proceedings as
well."" As early as 123 BC, the lex Acilia repetundarum imposed on the president of

Cf. A'W. Zumpt, Der Criminalprocess..., p. 82 ff.

Cf. Ibidem, p. 84.

Cf. W. Neuhauser, Patronus und Orator, Innsbruck 1958, p. 171 ff.

See W. Mossakowski, ,Laudatores” w procesie rzymskim, Zeszyty Prawnicze UKSW 2001, no. 1, p. 167

ft;; A. Chmiel, Zeznania swiadkéw i ich wartos¢ dowodowa w rzymskim procesie karnym, Lublin 2013

[non-published], p. 92 ff.

10 A. Chmiel, Zeznania swiadkow..., p. 110; cf. in more detail: J.A. Crook, The Legal Advocacy in the
Roman World, London 1995, p. 146 ff.

11 See P. Kubiak, Kilka uwag na temat znajomosci prawa u méwcéw sgdowych republikariskiego Rzymu,

Krakowskie Studia z Historii Pafistwa i Prawa 2015, vol. 8, no. 1, p. 21. According to L. Bablitz, in the

period of the Republic, the original term patronus was supplemented by advocatus and both were

© ® N o
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the quaestio the obligation to appoint a patronus — interestingly however, only for
the benefit of the accuser, if the latter requested it:

Lex Acil. L. 11: [---] quaestione<ue> ioudicio<q>ue puplico condemnatuls siet, quod circa
eum in senatum legei non liceat, neiue eum det queli ex h(ace) l(ege) ioudex in eam rem
erit, neiue eum que[i e]x h(ace) l(ege) patronus datus erit. vvv de patrono repudiando.
vvvy quei ex h(ace) I(ege) patronus datus erit, sei is mora[m fecerit ei, quei petet, quo mi-
nus ioudicium ex h(ace) l(ege) fiat, ei eum repudiare liceto --- in]"

It was typical of this legislation that it did not impose such an obligation on the
presiding magistrate in the case of the accused. This comes as no surprise, because
the role of the accused in the trials de repetundis was played by former Roman
officials — governors who usually came from the class of senators. Thus, entrusting
the praetor with such a duty would de facto favour a party that had already better
position from a social point of view, as was the case with the accused in such trials."
Moreover, finding a defence counsel to represent the accused was not a problem for
him. In practice, the accuser was in a much more difficult situation, facing a major
challenge, which was undoubtedly to pursue the prosecution against the accused
who came from prominent political circles. In order to help the accusator to properly
prosecute, the lex Acilia imposed a number of requirements on the person who was
to be his patronus. Thus, according to its provisions, that role could not be assumed
by a person related by kinship or affinity to the accused or belonging to the same
association as the latter' or who could in some way be involved the case or having
an interest in a particular judicial decision.” In addition to the above-mentioned
reasons, one could not be a patron when convicted by a court sentence.' It is not
known precisely when the accuser could request the appointment of a patron by the
praetor. The lex Acilia merely provides that this could occur only after the nominis
delatio'” —that is, - after the filing of the indictment. It seems that the praetor ap-
pointed a patronus for the accuser when the latter became a full-fledged party to

used interchangeably, although the former (patronus) was used especially in reference to defence co-
unsels - L. Bablitz, Actors and Audience in the Roman Courtroom, London-New York 2007, p. 148.

12 As cited in: A. Lintott, M.H. Crawford, H.B. Mattingly, Lex repetundarum, in: Roman Statutes, ed.
M.H. Crawford, vol. 1, London 1996, p. 66; see P. Kotodko, Ustawodawstwo rzymskie w sprawach
karnych. Od Ustawy XII Tablic do dyktatury Sulli, Bialystok 2012, p. 149.

13 See A. Chmiel, Zasada kontradyktoryjnosci w rzymskim procesie karnym, Zeszyty Naukowe Uniwer-
sytetu Rzeszowskiego. Seria Prawnicza. Prawo 2018, vol. 22, p. 49.

14 See P. Kolodko, Ustawodawstwo rzymskie..., p. 150.

15 See A. Chmiel, Zeznania swiadkow..., p. 111.

16 P. Kolodko, Ustawodawstwo rzymskie..., p. 151.

17 Lex Acil. L.9; zob. P. Kotodko, Ustawodawstwo rzymskie..., p. 149.
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the trial, i.e. only when he filed an indictment and took an oath, thus assuming
responsibility for the effectiveness of the accusatio.

It was characteristic of the aforementioned law that it did not, however, contain
such requirements for the defence counsel of the accused. It is difficult to imagine,
due to the lack of such regulation, that the accused had no right to appoint such
a representative. If the accused could not find a defence counsel himself, the prae-
tor would probably have been obliged to appoint such counsel if the accused so
requested.”® A provision referring to such a custom on the part of the official can
be found in Ulpian’s account of the praetor’s edict:

D. 3.1.1.4 (Ulpianus libro sexto ad edictum): Ait praetor: “si non habebunt advocatum, ego
dabo.” Nec solum his personis hanc humanitatem praetor solet exhibere, verum et si quis
alius sit, qui certis ex causis vel ambitione adversarii vel metu patronum non invenit."’

According to the jurist’s account, if a party did not have a lawyer, the praetor
would appoint one.? This raises the question: at what stage of the trial did the praetor
appoint the lawyer? According to some opinions in the literature, in trials before
the quaestiones, the accused could fully exercise their procedural rights only when
the jury was convened, meaning when the accused was entered inter reos, meaning
placed on the list of the accused by the president of the quaestio.”* Therefore, the
accused could request the appointment of a defence counsel by the magistrate only
when he became a party to the trial, i.e. when the inscriptio inter reos* had already
been made.

Provisions of the law, at least initially, did not regulate how many defence counsel
an accused could have.”? As mentioned in Cicero’s account in his speech Pro Cluentio,
he himself led the defence of Cluentius, according to the old custom.* Over time,
the custom of having more defence counsel became established. Thus, in the trial of

18 AW. Zumpt, Der Criminalprocess..., p. 88.

19 Translation: The Praetor states: If the parties have no advocate I will give them one’. Not only is the
Praetor accustomed to show this favor to such persons, but also he will do so where anyone is not able to
obtain an advocate for certain reasons; as for instance, because of the intrigues of his adversaries, or thro-
ugh fear — English translation by S.P. Scott, The Civil Law, III, Cincinnati 1932, https://droitromain.
univ-grenoble-alpes.fr, /Anglica/D3_Scott.htm#1 [access: 28.06.2025].

20 Cf. A. Chmiel, Zasada kontradyktoryjnosci. .., p. 48.

21 See W. Mossakowski, Accusator w rzymskich procesach de repetundis w okresie republiki, Torun 1994,
p. 39; cf. A. Chmiel, Reus vel suspectus..., p. 71.

22 Ibidem, p. 74.

23 Cf. L. Bablitz, The Selection of Advocates for Repetundae Trials. The Cases of Pliny the Younger, Athenae-
um 2009, vol. 97, pp. 197-198.

24 Cic. pro Cluent. 70, 199; zob. A.W. Zumpt, Der Criminalprocess..., p. 89.
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C. Rabirius,” L. Flaccus and P. Sestius,” the legal representatives were Q. Hortensius
and Cicero.” In the trial of M. Caelius, the defence was pursued by M. Crassus and
Cicero.”® Three defence counsels spoke in defence of L. Murena, who was accused
of electoral bribery (ambitus).” Towards the end of the Republic, the number of
defence counsel standing in trials increased. In the case of M. Scaurus, the accused
was defended by as many as six counsels, an unprecedented number for the time.
After the civil war before Octavian Augustus took power, and before the issuance
of the lex Iulia iudiciorum publicorum by the latter, there were times when as many
as twelve lawyers appeared in a trial.*® An exception was the legislation introduced
in 52 BC on the initiative of Pompey, which greatly simplified proceedings in the
cases they regulated.’! The number of advocates appearing in a particular case was
only limited in the legislation of Augustus, who accepted the maximum number
as twelve.”?

Like today, acting as a defence counsel in the trial, at least in the initial period
of the Republic, did not take place without remuneration. Over time, this situation
changed. Probably the widespread “greed of speakers and lawyers,” as Tacitus notes,
became so excessive that they began to charge such large sums for prosecution or
defence that public dissatisfaction eventually compelled the state to intervene.” This
resulted in the adoption in 204 BC of the lex Cincia (de donis et muneribus).>* The
aforementioned law - or rather plebiscite — led to the solution that everything that
a citizen concerned gave, promised to give or accepted in exchange for the provision
of, among others, assistance in court cases, should be considered a gift. The law most
likely set the maximum amount of such a donation.*® As a result of this law, the
counsel’s efforts in court related to handling someone’s case were not considered paid
work. The citizen could reciprocate for such a service, but the fee was only a certain

25 Cic. p. Rab. 6, 18.

26 Cic. p. Sest. 1, 3.

27 Cic. p. Flacc. 17, 41.

28 Cic. p. Cael. 10, 23.

2 A'W. Zumpt, Der Criminalprocess..., p. 90.

30 'W.Kunkel, Quaestio, in: Kleine Schriften. Zum romischen Strafverfahren und zur romischen Verfassungs-
geschichte, Weimar 1974, p. 83.

31 A'W. Zumpt, Der Criminalprocess..., p. 90.

32 W. Kunkel, Quaestio, p. 83, W. Litewski, Rzymski proces karny, Krakéw 2003, p. 86; cf. A.W. Zumpt,
Der Criminalprocess..., p. 90.

33 Tac. Ann XV, 20: usu probatum est, patres conscripti, leges egregias, exempla honesta apud bonos ex
delictis aliorum gigni. sic oratorum licentia Cinciam rogationem, candidatorum ambitus Iulias leges,
magistratuum avaritia Calpurnia scita pepererunt.

34 See W. Litewski, Stownik encyklopedyczny prawa rzymskiego, Krakéw 1998, p. 153.

35 AW. Zumpt, Der Criminalprocess..., p. 93.
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gift for such courtesy. In addition, Lex Cincia introduced quite interesting provision,
according to which the recipient, i.e. the defence counsel, could not demand the gift
of the promised gifts, while the giver, i.e. his client, could demand the return of the
gift and was under no obligation to fulfil what had been promised.*® This situation
had gradually changed and the ban on donations to lawyers was mitigated.”” In the
post-classical period, a specific bar service tarift was already in force.*®

2. Accused’s right to a defence counsel in cognitio extra ordinem

The right to the assistance of a defence counsel was also safeguarded for the accused
in the cognito criminalis procedure. A particularly interesting piece of information
on this matter is contained in an account by Paulus:

D. 48.18.18.9 (Paulus libro quinto sententiarum): Cogniturum de criminibus praesidem
oportet ante diem palam facere custodias se auditurum, ne hi, qui defendendi sunt, subitis
accusatorum criminibus obprimantur: quamvis defensionem quocumque tempore postu-
lante reo negari non oportet, adeo ut propterea et differantur et proferantur custodiae.”

In the first part of his account, the jurist described the people to be questioned
not as rei, but as custodias - that is, “those who are prisoners,” or, modern termi-
nology, “the detained.” In the further part of the jurist’s account, a kind of principle
of the right of the accused to appoint a defence counsel was formulated. The jurist
states: quamvis defensionem quocumaque tempore postulante reo negari non oportet —
“although, if at any time the defendant requests it, he should not be refused per-
mission to defend himself” Further in his account, however, Paulus, returns to the
situation of the detainee and outlines his procedural position. Namely, the jurist
stated in his account that the governor has the right to refuse to appoint a defence
counsel at this preliminary stage of proceedings, when the trial has not yet begun.*

36 Ibidem.

37 Cf. W. Litewski, Stownik..., p. 15 3.

38 'W. Litewski, Rzymski proces karny, p. 86.

39 Translation: A Governor who is to take cognizance of a criminal accusation must publicly appoint a day
when he will hear the prisoners, for those who are to be defended should not be oppressed by the sudden
accusation of crime; although, if at any time the defendant requests it, he should not be refused permis-
sion to defend himself, and on this account, the day of the hearing, whether it has been designated or not,
may be postponed, S.P. Scott, The Civil Law, XI, Cincinnati 1932, https://droitromain.univ-grenoble-
-alpes.fr/Anglica/D48_Scott.htm#18 [access: 28.06.2024].

40 Cf. A. Chmiel, Reus vel suspectus..., pp. 73-74.
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As a reason for limiting the right to defence, the jurist cites the attempt to protract
the interrogation of the accused, the so-called interrogatio (adeo ut propterea et
differantur et proferantur custodiae). During this act, the person suspected de facto
was questioned in connection with the charges brought against him, and then the
indictment was filed against him and the date of the hearing was set. This account
confirms that it was only after the detainee had been questioned, and thus probably
after the indictment had potentially been brought against him and the registration
inter reos, when he had already become a party to the proceedings, that he had the
tull right to demand the appointment of a defence counsel.*!

The fact that the accused had the right to appoint a defence counsel once an
indictment had already been filed against him and he appeared at trial is confirmed
in one of the imperial constitutions:

C. 9.3.2 (Imperatores Gratianus, Valentinianus, Theodosius)*®: Nullus in carcerem prius
quam convincatur omnino vinciatur. 1. Ex longinquo si quis est acciendus, non prius insi-
mulanti accommodetur adsensus, quam sollemni lege se vinxerit. 2. Eique qui deducendus
erit ad disponendas res suas componendosque maestos penates spatium coram loci iudice
aut etiam magistratibus sufficientium dierum, non minus tamen triginta tribuatur, nulla
remanente apud eum qui ad exhibendum missus est copia nundinandi. 3. Qui posteaquam
ad iudicem venerit, adhibita advocatione ius debebit explorare quaesitum ac tamdiu pari
cum accusatore fortuna retineri, donec reppererit cognitio celebrata discrimen.®

The constitution further provides that if a person was summoned as an accused
to court from a distant place, the person, once standing before the judge, had to be
assisted by a lawyer to examine the case that was brought against him. According
to the wording of the ordinance, the accused had to be provided with a defence

41 Tt is worth mentioning at this point e.g. the trial of Jesus of Nazareth or the case of Apollonius of Ty-
ana - for more detail on this topic, see ibidem, pp. 72-75.

2 C.93.2(=CTh.9.2.3).

43 Translation: No accused person shall, under any circumstances, be confined in prison before he has been
convicted. If he should happen to be a long distance away, the accusation shall not be received before the
accuser formally agrees that, if he should fail to legally prove the charge, he will submit to the penalty
which the other party would have suffered if he had been found guilty. A sufficient time, consisting of
not less than thirty days, shall be granted by the judge of the district to the accused, for the purpose of
arranging his business; and no more shall be granted to him who has been ordered to produce the defen-
dant. After he has appeared in court, and an advocate has been appointed to defend him, the case shall
be heard, and, whether the guilt or the innocence of the accused is established, he and his prosecutor
must be treated in the same manner, without any distinction. Given at Constantinople, on the third
of the Kalends of January, during the Consulate of Gratian, Consul for the fifth time, and Theodosius,
S.P. Scott, The Civil Law, XIV-XV, Cincinnati 1932, https://droitromain.univ-grenoble-alpes.fr// An-
glica/ CJ9_Scott.htm#3 [access: 28.06.2024].
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counsel* to help him examine the legal basis upon which he was charged. Further
in this constitution, the emperors stipulated that the accused had to be held in the
same conditions as the accuser until an investigation was carried out and a proper
judgment rendered. The cited imperial constitution confirms the thesis that, in the
post-classical period, the use of lawyers in criminal cases, who played the role of
defence counsels of the accused, was a “sine qua non” condition of Roman public
proceedings.*

The discussed regulation was formulated in relation to a case where the accused
was a person who came from afar (ex longinquo si quis est acciendus), thus having
limited opportunities in choosing an appropriate defence counsel. However, it should
be assumed that even if the accused came from a nearby area, in a situation where
he failed to secure a lawyer himself, the judge was obliged to appoint one ex officio.
The cited imperial constitution allows us to propose a thesis that in the post-classical
period, in cognitio extra ordinem, there was already a universal requirement for legal
representation in criminal cases. However, it should be emphasised that the law did
not impose such a requirement on the judge in private-law cases.*®

At this point, it is worth mentioning that an important manifestation of the
accused’s right to appoint a defence counsel was the restriction on the admissibility
of witness evidence. Thus, the accuser could not summon as witnesses those who
acted as defence counsel for the accused.” Such provisions were already set out
in the lex Acilia repetundarum.*® Such an evidentiary prohibition was, however,
relative in nature - that is, the defence counsel had the right to refuse to testity.
Interestingly, according to this law, only one of the accused’s defence counsel had
such a right.* From Ciceros account in his speech In Verrem (II, 8, 24), it appears
that such a prohibition was already of an absolute nature in the late Republican

4 See A. Banfi, Acerrima indagio. Considerazioni sul procedimento criminale Romano nel IV sec. D.C.,
2nd ed., Torino 2016, p. 149.

45 C. Humfress, Orthodoxy and the Courts in the Late Antiquity, Oxford 2007, p. 96.

46 As in ibidem, p. 96. In private law cases in the period of the Dominate advocates, appointed legal
representatives were also used and acted in trials in the capacity of procuratores — see W. Litewski,
Rzymski proces cywilny, Warszawa—-Krakow 1988, p. 83. Interestingly, procuratores i.e. legal represen-
tatives, could also stand as defence counsels in criminal cases involving capital punishment, where
the accused was not present — see C. 9.2.3 (Imperator Alexander Severus): Reos capitalium criminum
absentes etiam per procuratorem defendi leges publicorum iudiciorum permittunt.

47 See A.W. Zumpt, Der Criminalprocess..., p. 271; A.H.J. Greenidge, The Legal Procedure of Cicero’s
Time, New York 1901, p. 484, P. Kolodko, Ustawodawstwo rzymskie..., p. 161; A. Chmiel, Zeznania
swiadkow..., p. 110.

48 Lex Acil. L. 33; see A. Chmiel, Zeznania $wiadkéw..., p. 110.

499 See A. Chmiel, Zeznania swiadkéw..., p. 111.
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period.® It is also clear from the imperial constitutions — for example, from the late
imperial period — as mentioned by Arcadius Charisius — that there was an absolute
prohibition in the Roman procedure at that time to examine defence counsels as
witnesses in cases in which they are involved.”

The fact that the right of the accused to defend himself, which included the right
to appoint a defence counsel, was one of the guiding principles of the Roman criminal
procedure is best demonstrated by how the Romans treated the procedural situation
of the perpetrator who was a slave. Slaves, despite being deprived of legal capacity
in terms of Roman private law, were nonetheless, one might say, empowered under
criminal law and could appear at trial as the accused. In this role, they had the right
of defence, which they could exercise either through their master, personally, or
through third parties. Ulpian, in his commentary on the Praetorian edict, provides
information about this right:

D. 48.19.19 (Ulpianus libro quinquagensimo septimo ad edictum): Si non defendantur
servi a dominis, non utique statim ad supplicium deducuntur, sed permittetur eis defendi
vel ab alio, et qui cognoscit, debebit de innocentia eorum quaerere.”

The slave’s right to be defended by his master was also confirmed in the Code
of Justinian®:

C. 9.2.2 (Imperator Alexander Severus): Si cuiusdam criminis obnoxius servus postulatur,
dominus eum defendere potest et in iudicio sistere accusatoris intentionibus responsurum.
1. Post probationes autem criminis non ipse dominus, sed servus pro suo delicto condem-
nationem sustineat. Ideo enim servum suum domino defendere permissum est, ut pro eo
possit competentes adlegationes offerre.”*

50 See Cic. In. Verrem, 11, 8, 24: Nonne multa mei testes quae tu scis nesciunt? Nonne te mihi testem in hoc
crimine eripuit on istius innocentia, sed legis exceptio?, see A. Chmiel, Zeznania swiadkéw..., p. 112.

51 See D. 22.5.25 (Aurelius Arcadius Charisius magister libellorum libro singulari de testibus): Mandatis
cavetur, ut praesides attendant, ne patroni in causa cui patrocinium praestiterunt testimonium dicant.
Quod et in exsecutoribus negotiorum observandum est.; cf. U. Vincenti, Duo genera sunt testium. Con-
tributo allo studio della prova testimoniale nel processo romano, Padova 1989, p. 115; A. Chmiel, Ze-
znania $wiadkow..., p. 113.

52 Translation: If slaves are not defended by their masters, they should not, for this reason, immediately be
conducted to punishment, but should be permitted to defend themselves, or be defended by another; and
the judge who hears the case shall inquire as to their innocence, S.P. Scott, The Civil Law, XI, Cincinnati
1932, https://droitromain.univ-grenoble-alpes.fr/ Anglica/ D48_Scott.htm#19 [access: 28.06.2024].

53 The fact that a slave had the capacity to stand in trial under criminal procedure, which was manifested
in the procedural guarantees granted to him, one of which was the right of defence and consequently the
right to appoint a defence counsel, can be evidenced by the fact that before filing a written indictment,
the slave could not be tortured. This is mentioned in one of imperial constitutions - see C. 9.2.13.

54 Translation: Where a slave is accused of any crime whatsoever, his master can defend him, appear in
court, and answer the charge of his accuser. But after the proof of the crime has been established, not
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The fact that the right to appoint a defender became a common procedural guar-
antee for the accused in the cognito criminalis procedure can be evidenced by the
development that in the 4th century, it became a common practice among advocates,
to strive for official registration on the list of lawyers appearing before a specific
court. This is referred to in the content of the following legal act, mentioned in the
Codex Theodosianus:

C. Th. 2.10.1 (Imp. Constantinus a. Antiocho praefecto vigilum): 1) Iussione subversa, qua
certus advocatorum numerus singulis tribunalibus praefinitus est, omnes licentiam habe-
ant, ut quisque ad huius industriae laudem in quo voluerit auditorio pro ingenii sui virtute
nitatur. Dat. k. nov. Serdicae Constantino a. v et Licinio c. conss. (319 nov. 1).

The content of the above imperial constitution issued on 1 November 319 AD,
addressed to Antiochus, the Prefect of the Vigiles, confirms such a practice of “offi-
cial” registration of lawyers who were to appear before specific courts. The first part
of the mentioned regulation states that this constitution has abolished the previous
decree had prescribed a fixed number of advocates to be assigned to eash court, and
at the same time, granted each lawyer a permission to appear before any tribunal
of their choice.”

It is noteworthy that later imperial constitutions reintroduced various restrictions
on the number of advocates assigned to a particular court, especially to those more
prestigious ones such as the courts of the Praetorian Prefect and the Urban Prefect.>

To sum up, the accused’s right to appoint a defence counsel had been from the
beginning one of his fundamental procedural guarantees. During the Republican
period, a universal requirement to have a defence counsel in criminal cases had not
yet developed. It is likely that even then, Roman criminal procedure recognised in-
stances of mandatory use of a defence counsel. In situations where the defendant was
hearing- or speech-impaired, the praetor would certainly have appointed a defence

the master himself but the slave shall be condemned, for a master is only permitted to defend his slave
in order to be able to make suitable allegations in his behalf. Published on the eleventh of the Kalends
of December, during the Consulate of Alexander, 222, S.P. Scott, The Civil Law, XIV-XV, Cincinnati
1932, https://droitromain.univ-grenoble-alpes.fr// Anglica/ CJ9_Scott.htm#2 [access: 28.06.2024].

55 Asin C. Humfress, Orthodoxy and the Courts..., p. 99.

5 Ibidem. Such a wide opening of the list of advocates by courts likely led to negative consequences
quite quickly, due to the fact that many of them began to register with various courts, which resul-
ted in their failure to fulfil their obligations towards their clients (including failures to comply with
time limits), which led to a renewed reduction by the imperial authorities of the number of lawyers
assigned to a given court - see C.Th. 2.10.2 (Idem a. ad Antiochum praefectum vigilum): Destituuntur
negotia et temporibus suis excidunt, dum advocati per multa officia et diversa secretaria rapiuntur;
ideoque censuimus, ne hi, qui semel protestati fuerint, quod apud te causas acturi sunt, apud alium
iudicem agendi habeant potestatem.
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counsel ex officio.” The establishment of quaestiones perpetuae likely introduced
the obligation to appoint a defence counsel for the accused if the latter requested
it. On the other hand, the development of cognitio extra ordinem eventually led to
the situation where provision of legal assistance to the accused by the court became
a common practice over time. In the legislation of the emperors of the Dominate,
the defender’s right to a defence counsel was transformed into a universal obligation
to have one.

The reasons for the introduction of the aforementioned changes in the cognitio
are probably to be found in the emergence of a completely new model of criminal
procedure in which the imperial official, acting as a judge was empowered to pro-
pose the taking of evidence. The ability of the public authorities to intervene with
the entire evidentiary process had to be balanced in the trial by the imposition of
a general obligation on these authorities to appoint a defence counsel for the accused,
if the latter failed or was unable to do so. The strengthening of inquisitorialism in
the new model of Roman criminal procedure, on the one hand, and the associated
principle of officiality (through the emergence of the court’s evidentiary initiative),
on the other hand, compelled the state authorities also to extend the procedural
guarantees inherent in the implementation of the adversarial principle to the cognitio
extra ordinem. The transformation of the accused’s right to appoint a defence counsel
into a universal obligation of compulsory legal representation in the post-classical
period should therefore be regarded as both an example of the progressive unification
of the rules and principles of the criminal cognito procedure and a manifestation of
the strengthening of the procedural guarantees afforded to the accused.
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of attorney and court costs
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Abstract: The article concerns the costs associated with the stamp duty on a further procedural power of
attorney. The publication aims to demonstrate that this expense should be — when additional conditions are
met - be recognised as a necessary cost for the effective pursuit or defence of rights, regardless of whether it
is paid by the main attorney, the substitutive attorney, or the principal. In this regard, the regulation of Article
98 § 1 and 3 of the Code of Civil Procedure is inappropriate, as on the one hand, it allows, for the awarding of
costs related to the payment of stamp duty on power of attorney to the prevailing party when paid by a law-
yer, and, at least, ambiguously regulates the situation when this duty is paid by the principal or a substitutive
attorney. For this reason, Article 98 of the Code of Civil Procedure should be amended in the discussed part to
clearly and without interpretative doubts to enable the awarding of costs related to the stamp duty on power
of attorney (whether primary or further) to the winning party, regardless of whether the duty was paid by the
principal, the main attorney, or the substitute, provided that this expense was incurred under circumstances
indicating that it was a necessary cost for the effective pursuit or defence of rights. The research methods used
in this study are the dogmatic-legal and analytical methods. They were used to conduct a thorough analysis of
the currently applicable and relevant legal regulations from the perspective of the subject matter discussed.
Keywords: costs of the proceedings, stamp duty, further (substitutive) power of attorney, further representative,
substitute, principal

Streszczenie: Artykut dotyczy kosztéw zwigzanych z optata skarbowa od dalszego petnomocnictwa proce-
sowego. W publikacji dazy sie do wykazania, ze wydatek ten powinien by¢ — przy spetnieniu dodatkowych
przestanek - uznawany za koszt niezbedny do celowego dochodzenia praw lub obrony, niezaleznie od tego,
czy pokrywa go petnomocnik gtéwny, substytucyjny, czy mandant. W przedmiotowym zakresie regulacja prze-
pisu art. 98 § 1i 3 K.p.c. nie jest whasciwa, skoro z jednej strony umozliwia zasgdzenie na rzecz wygrywajacego
kosztu uiszczenia optaty skarbowej od peinomocnictwa, gdy ptaci jg adwokat, a co najmniej w sposéb nieja-
sny reguluje sytuacje, gdy opfate te uiszcza mandant albo petnomocnik substytucyjny. Z tej przyczyny art. 98
K.p.c. powinien zosta¢ znowelizowany w omawianej czesci tak, by bez zadnych watpliwosci interpretacyjnych
umozliwi¢ zasadzanie co do zasady na rzecz strony wygrywajacej postepowanie poniesionych kosztow optaty
skarbowej od petnomocnictwa (czy to gtdwnego, czy dalszego) nawet bez wzgledu na to, czy ptaci ja moco-
dawca, petnomocnik gtéwny czy substytut, jezeli tylko optata ta zostata poniesiona w okolicznosciach skut-
kujacych przyjecie, ze byt to koszt niezbedny do celowego dochodzenia praw lub celowej obrony. Metodami
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badawczymi wykorzystanymi w opracowaniu s3 metoda dogmatyczno-prawna i analityczna. Postuzyty one do
tego, by dokona¢ wnikliwej analizy aktualnie obowiazujacych i relewantnych z punktu widzenia omawianej
tematyki regulacji prawnych.

Stowa kluczowe: koszty procesu, optata skarbowa, dalsze petnomocnictwo, peinomocnik dalszy, substytut,
mocodawca

Pestome: CraTba KacaeTcA M3fepek, CBA3aHHbIX C roCyfapCTBEHHON MOLWMHOW 3a 3ameLlatoliee npouec-
CyanbHOe MpefCcTaBUTENbCTBO. B ny6nukauuy aBTop CTPemMUTCA MokasaTb, UTO 3TOT pacxof AO/MKEeH — npwu
BbIMOSIHEHUV AOMOSTHATENbHBIX YCIOBUIA — PaCcCMaTPUBATLCA Kak HeOOXOAMMBIN ANA LienecoobpasHoro ocy-
LLeCTBIEHWA 1 3aLlMTbl NPaB, HE3aBMCMMO OT TOTO, OMNJIAYMBAETCA I OH OCHOBHbIM NPeACTaBUTENeM, 3aMella-
IOWMM NpefcTaBuTenem unu goeeputenem. B agaHHom acnekTte perynnpoBsaHue cT. 98 § 1 1 3 ITIK He aBnaeTca
HaaNeXaLymm, NOCKOSbKY, C OfHON CTOPOHbI, MO3BOJIAET B3bICKaTb B MOJb3Y BbIMrpaBLLEe CTOPOHbI Pacxofbl
o yniaTe rocyfapCTBEHHON MOLWIMHBI 38 NPeLCTaBUTENbCTBO, KOTAa ee onylaunBaeT afBoKaT, a C Apyrom —
Mo MeHbLLEN Mepe HEeACHO PerynupyeT CUTyaumio, Korga 3Ty MOWSMHY YniauvBaeT JOBEpUTENb UKW 3ame-
watowmnin npepctasutenb. Mo 3Tol npuunHe ctatba 98 paXkAaHCKOro MpoLeccyanbHOro Kopekca [oMmKHa
6bITb NMepecmMoTpeHa B 06CY>KAAEMON YacTu, YTOObl 6e3 Kakux-nmbo COMHEHUI B TONIKOBaHUM obecneunTb
BO3MOXHOCTb MPUCYXKAEHWSA, KaK MPaBo, B MONb3y BbiUrpaBLUel CTOPOHbI CyaebHOro pasbrpatenbcTaa no-
HeCeHHbIX PacxofoB MO yrnaTe NOLWIMHbI 33 NPeACTaBUTENbCTBO (Oyib TO OCHOBHOE UM 3aMellatoLee), Aaxe
He3aBUCUMO OT TOro, KTO €€ YnyaumBaeT — JOBepuTeslb, OCHOBHOW MpefCTaBuTeNb U 3aMeLLatolmnii npesg-
CTaBUTENb, €CNIN TONbKO 3Ta MOLWJMHA OGblna ynnayeHa B 06CTOATENbCTBAX, MO3BOMAIOLMX CUUTATb, YTO ITO
6bINV pacxofbl, HEOOXOAVMbIE /1A LiefieHanpPaBneHHOro OTCTavBaHVA NPaB U LeieHanpaBneHHoN 3alyuTbl.
B paboTe ncnonb3oBaHbl JOrMaTKO-MPABOBOW 1 aHANUTNYECKNI MeToAbl. OHM MOCAYXXUAW 4SS MPOBefeHNs
yrny6neHHOro aHanm3a AeNCTBYIOWMX M aKTyaslbHbIX C TOUKM 3peHNA 06CY>KAaeMON TeMbl MPABOBbIX HOPM.
KnioueBble cioBa: cyfiebHble N3[ep>KKU, FrOCyAapPCTBEHHAA MOLWWMHA, 3ameLlaloLlee NPeACTaBUTENbCTBO, 3aMe-
LaoLWMIA NpeacTaBuTesNb, JOBEpUTENb

AHoTauin: CtaTTa NpucBAYEHa aHani3y BUTPaAT, MOB'A3aHKX 3i CriaToto rep6oBoro 360py 3a CyaoBy AoBipe-
HICTb Yy NOPAAKY NepeaopyyeHHa. Y nybnikauii 3aiicHeHo cnpoby [oBecCTw, WO Taki BUTPATU — 3a YMOBU A0-
TPVIMaHHA AOAATKOBYX NepefyMOB — MaloTb BU3HABATMCA HEOOXIAHUMM AN1A LjiNecnpsMOBaHOrO BiACTOOBaHHS
npaB abo 3AiNCHEHHA 3aXNCTY, HE3aNEXHO Bif TOrO, UM MOKPWBAE iX FONOBHUI NPefCTaBHUK, CYOCTUTYLINHNIA
npeacTaBHYK abo AoBipuUTenb. Y LibOMy KOHTEKCTi NonoxeHHA cT. 98 § 11 3 LIMNK He € focTaTHBO y3rogKkeHnmm,
OCKiNIbKW, 3 OAHOTO 6OKY, BOHU JO3BONATL MPUCYAUTV Ha KOPUCTb NMepPeMOoXLA CyAOoBi BUTPATU, NOB'A3aHi
3i cnnaToto repboBoro 360py 3a AOBIPEHICTb, KoMK Lieit 36ip cnnauyye afBoKaT, a 3 iHLWOro — HeYiTKo perna-
MEeHTYIOTb CUTYyaLlito, Konu 36ip cnnavye Aosiputenb abo cybCcTUTYLIHNI NPeACcTaBHIK. 3 ornagy Ha Le CT. 98
LMK cnig nepernaHy TV y BifnoBigHi YacTuHi, Wo6 yCyHYTW CYMHIBY LOAO TIyMayeHHs | 3a6e3neumntii MoXnu-
BICTb — AK 3arafbHe NPaBuIO — NPUCYAXKEHHA Ha KOPUCTb CTOPOHU, AKa BUrpana Ccnpasy, BUTPAT, NOB'A3aHNX
3i cnnaToto rep6oBoro 360py 3a AOBIPEHICTb (K OCHOBHY, Tak i Y MOPALKY NepefopyyYeHHs), He3anexHo Bif
TOrO, UM CMNaTUB et 36ip JoBipUTENb, FONOBHUI NPEACTaBHUK UM CyOCTUTYLINHWIA NPefCTaBHUK, 32 YMOBU,
Lo cnnaTa Bigbynaca 3a 06CTaBuH, AKi JaloTb NiACTaBy BBaxaTu i HEOOXILHOIO AN1A LinecnpAMOBaHOro BiAcTo-
t0BaHHA NpaB abo 37iICHEHHA 3axMCTy. Y poboTi 3aCTOCOBaHO AOrMaTNYHO-NPABOBWIA Ta aHaNITUYHIUI METOAN,
AKi fanuv 3mMory 34iiCHATY FPYHTOBHUI aHani3 YNHHMWX | peneBaHTHUX ANA TeMy JOCNIAXKEHHA NPaBOBUX HOPM.
KniouoBi cnosa: cyfoBi BUTpatyi, repboBuii 36ip, AOBIPEHICTb Y NOPAAKY NepefopyyeHHs, CyoCcTUTYUINHWIA npes-
CTaBHVIK, 3aCTYMHUK, JOBipUTENb
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Stamp duty for further (substitutive) power of attorney and court costs

Introduction

This article addresses a pragmatic legal issue arising from the obligation to pay the
stamp duty on a further (substitutive) procedural power of attorney. The discussed
analysis aims to determine whether, in light of the applicable regulations, this ex-
penditure is regarded as a cost necessary for the effective assertion of rights or for
defense (Article 98 § 1 and 3 of the Code of Civil Procedure), and if the answer to
the posed question is wholly or partially negative, under what circumstances the
expense in the form of a fee for a substitute power of attorney should be deemed
a cost necessary for the effective assertion of rights or for defense (Article 98 § 1 and
3 of the Code of Civil Procedure). Answers to these questions can be provided, in
particular, after verifying who, under the applicable regulations, is obliged to incur
this expenditure, and whether, in practice, there are other entities that pay the stamp
duty on a further power of attorney. Such a scope of research would be incomplete
without reference to the position of trainees (e.g., in the legal professions, such as
advocates or legal advisers). The research method employed in the study is the
doctrinal-legal and analytical approach. They have been used to conduct a thorough
analysis of the currently applicable and relevant regulations from the perspective
of the topics discussed. The efforts involving logical-linguistic analysis of legal and
normative statements, combined with an analysis of how the legal provisions are
formulated, what their ratio legis is, and whether it has been realistically achieved
within the defined research area, ultimately enabled the provision of an answer to
the questions posed in the text.

Stamp duty, which is neither a tax' nor even a levy subject to “taxation” never-
theless constitutes a form of public levy,” often significant for civil litigants. Stamp
duty is payable upon receipt of notification of the issuance of a power of attorney,
including a power of attorney for legal proceedings, or its copy, issuance, or reissue
in court proceedings (Article 1 section 1 item 2 of the Act of 16 November 2006 on

1 The Provincial Administrative Court in Gliwice, in its judgment of 10 February 2010, stated that until
the chargeable nature of stamp duty is questioned, it does not acquire the characteristics of a tax. See
more broadly the judgment of the Provincial Administrative Court in Gliwice of 10 February 2010,
ISA/Gl 661/09, LEX no. 591463.

2 Z.Ofiarski, Ustawa o oplacie skarbowej. Ustawa o podatku od czynnosci cywilnoprawnych. Komentarz,
4th ed., Warszawa 2018, p. 26. See also the judgment of the Provincial Administrative Court in Po-
znan of 27 January 2010, IIT SA/Po 608/09, LEX no. 554214.
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Stamp Duty).? It is the content of the document that matters, not its title alone.* The
same applies to a substitutive power of attorney. Appointing a substitutive attorney
creates a new power of attorney relationship, which also requires filing the substi-
tutive power of attorney document with the court and, furthermore, requires the
payment of a stamp duty.’ This results primarily from the linguistic and purposive
interpretation of Article 1 section 1 item 2 of the Stamp Duty Act, in conjunction
with Item 3 of Part IV of the Annex to the aforementioned Act.® Regardless of the
type of power of attorney, the person submitting the document is required to submit
proof of payment of the stamp duty of PLN 177 within three days of the obligation
to pay arising.®

As a side note, it is worth adding that while stamp duty is required for a further
power of attorney granted by an attorney to another attorney or legal counsel, or by
a legal counsel to another attorney or legal counsel, no such duty arises in the case
of submitting an authorisation document for a trainee attorney or legal counsel.
A person preparing for the professional examination as part of their apprenticeship
(as an attorney or legal counsel) may act in court proceedings primarily based on
the provisions of Article 77 (1) and (2) of the Act of 26 May 1982 — The Law on the
Bar,’ or Article 35,' (1) and (2) of the Act of 6 July 1982 on Legal Counsel, or Article

3 Actof 16 November 2006 on Stamp Duty, consolidated text: Journal of Laws 2023 item 2111 as amen-
ded. In certain cases, the obligation to pay stamp duty has been excluded, see, for example, Articles
2-3b of the Tax Code.

4 D. Michta, Indos petnomocniczy — wybrane aspekty problemowe, Palestra 2018, no. 7-8, p. 43.

5 Podobnie B. Cieslak, Wybrane zagadnienia uiszczania optaty skarbowej od udzielonego petnomocnic-
twa lub prokury, Finanse Komunalne 2012, no. 6, p. 35.

6 Judgment of the Provincial Administrative Court in Bialystok of 7 December 2011, I SA/Bk 377/11,
ONSAiIWSA 2015, no. 3, item 41.

7 See Article 1 (1) (2) of the Code of Criminal Procedure in connection with Article 4 of the Code of
Criminal Procedure in conjunction with Part IV of the Annex to this Act.

8 See § 3 (1) of the Regulation of the Minister of Finance of 28 September 2007 on the Payment of
Stamp Duty, Journal of Laws [Dziennik Ustaw] no. 187, item 1330.

9 Act of 26 May 1982 - Law on the Bar, consolidated text: Journal of Laws 2024 item 1564. See G. Bor-
kowski, Aplikant adwokacki w postepowaniu cywilnym - substytut czy zastepca adwokata?, Palestra
2009, no. 11-12, pp. 101-112; idem, Glosa do uchwaly SN z 28.06.2006 r. III CZP 27/06, Przeglad
Sadowy 2008, no. 6, p. 140-151; K. Lipinski, Czy aplikant adwokacki, upowazniony przez adwokata do
zastgpienia go, moze by przez sqd dopuszczony tymczasowo do udziatu w rozprawie, gdy nie moze na
razie przedstawic petnomocnictwa dla adwokata, ktéry udzielit aplikantowi upowaznienia (art. 89§ 1
k.p.c.)?, Palestra 1959, no. 7-8, pp. 110-111. See also A. Marciniak, Upowaznienie aplikanta komor-
niczego do samodzielnego wykonywania okreslonych czynnosci egzekucyjnych, Przeglad Sadowy 2015,
no. 9, pp. 92-99; J. Studzinska, Uprawnienia aplikanta komorniczego - problemy praktyczne, Przeglad
Prawa Egzekucyjnego 2016, no. 1, pp. 87-109.
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351 (5) of the same Act,' or Article 77 (3) of The Law on the Bar.!! However, neither
they nor the person granting the authorisation (usually their patron) is required to
pay stamp duty. This is because the document on the basis of which the applicant
acts, i.e. the authorisation - is not a power of attorney within the meaning of the
provisions of the Code of Civil Procedure or the Stamp Duty Act."?

1. Determinant of the obligation to pay stamp duty

The argument that, in the case of submitting a primary power of attorney and a sec-
ondary power of attorney, only the submission of the latter document should be
subject to a fee is unconvincing, since, according to the information contained in the
General Interpretation on Stamp Duty for Submitting a Document Confirming the
Grant of a Power of Attorney or Commercial Procuration® in the case of multiple
powers of attorney, for example, those resulting from a vertical company structure or
the granting of substitution, only the submission of the final document confirming
the grant of a power of attorney, on the basis of which the attorney will perform

10 Act of 6 July 1982 on legal advisers, consolidated text: Journal of Laws 2024 item 499. See also G. Ma-
tusik, M. Sladkowski, Pozycja prawna aplikanta radcowskiego w postgpowaniu cywilnym, Przeglad
Sadowy 2008, no. 11-12, pp. 91-105; I. Misiejuk, Czy aplikant na etacie zastgpi obroice?, Radca Praw-
ny 2016, no. 1, pp. 28-29; idem, Czy aplikant pomoze przy bezplatnych poradach?, Radca Prawny
2015, no. 4, pp. 44-45; M. Smyk, Status prawny aplikanta radcowskiego w postepowaniu cywilnym (glos
w dyskusji), Przeglad Sadowy 2010, no. 2, pp. 124-139; P. Olszewski, Wolnos¢ stowa aplikanta, Radca
Prawny 2016, no. 6, pp. 2-3; T. Sobel, Opinia o mozliwosci zastepstwa radcy prawnego przed sgdami
i innymi organami przez aplikantow, ktorzy otrzymali zaswiadczenia o ukoficzeniu aplikacji, Radca
Prawny 2013, no. 2, pp. 19-21. See K. Drézdz-Chmiel, The Legal Status of an Advocate’s Articled Clerk
in the Polish Civil Court Proceedings — Remarks on a Comparative Background, Studia Prawnicze KUL
2021, no. 4, pp. 7-26.

11 See also Article 9 (2) and Article 36 (1) of the Act of 11 April 2001 on Patent Attorneys, consolidated
text: Journal of Laws 2024 item 749.

12 Judgment of the Provincial Administrative Court in Gliwice of 2 April 2008, I SA/GI 37/08, LEX
no. 422225.

13 Letter dated 13.10.2014, issued by the Ministry of Finance, PL/LM/835/77/EOB/2014/RD-
91893, Interpretacja ogdélna w sprawie oplaty skarbowej od zlozenia dokumentu stwierdza-
jacego udzielenie pelnomocnictwa lub prokury, Dz. Urz. MF 2014 no. 40, https://sip.lex.
pl/#/guideline/184791836/pl-1lm-835-77-e0b-2014-rd-91893-interpretacja-ogolna-w-spra-
wie-oplaty-skarbowej-od-zlozenia...?2keyword=Ministerstwo%20Finans%C3%B3w,%20PL%-
2FLM%2F835%2F77%2FEOB%2F2014%2FRD-91893,%20Interpretacja%200g%C3%B31na%20
w%20sprawie%200p%C5%82aty%20skarbowej%200d%202%C5%820%C5%BCenia%20doku-
mentu%20stwierdzaj%C4%85cego%20udzielenie%20pe%C5%82nomocnictwa%20lub%20proku-
ry&cm=SFIRST [access: 7.07.2025].
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actions in the matter on behalf of, and with direct legal effect on, the principal is
subject to stamp duty.!* The number of power-of-attorney relationships resulting
from the submitted document or documents - regardless of whether it concerns the
primary or secondary power of attorney — determines the amount of stamp duty.
It should be noted that this article concerns a secondary power of attorney, which
should typically be submitted at the earliest together with the submission of the
primary power of attorney.

2. Parties to the relationship of substitutive power of attorney
and the obligation to pay stamp duty

What is particularly significant for further analysis is the fact that granting a sub-
stitute power of attorney to another person is a unilateral legal act, performed on
behalf of the principal and with direct effect for them. Therefore, the principal, on
the one hand, and the substitute attorney, on the other, are parties to the newly cre-
ated legal relationship. Actions undertaken by the substitute attorney produce direct
effects for the principal, as the subordinate attorney acts on behalf of and for the
principal, not the principal attorney. Therefore, the principal attorney should not be
defined as the principal of the substitute attorney."® Having the status of principal of
the substitute attorney is one thing; however the relationship between the principal
attorney and the substitute attorney, which gives rise to the requirement to continue
the principal attorney’s legal tactics, is quite another.'®

The Provincial Administrative Court in Bialystok, in its judgment of 7 December
2011," draws further conclusions. According to this court, since Article 5 (1) and
(2) of the Administrative Procedure Code, impose a joint and several obligation on
the principal and the attorney-in-fact to pay the fee in question, and the subordinate
power of attorney relationship itself binds only the principal and the substitute, then,

14 See H. Zokierkiewicz, Oplata skarbowa od pelnomocnictwa substytucyjnego - watpliwosci w praktyce,
Russel Bedford, 13.02.2020, https://www.russellbedford.pl/aktualnosci/instrukcje-czynnosci-porad-
niki/item/1692-oplata-skarbowa-od-pelnomocnictwa-substytucyjnego-watpliwosci-w-praktyce.
html [access: 7.07.2025].

15 See the judgment of the Supreme Court of 21 January 2009, III CSK 195/08, LEX no. 527252.

16 This issue goes far beyond the scope of this study and is related to the ethics of lawyers and legal advi-
sers, as well as intra-corporate regulations, and for this reason it will only be mentioned here.

17 Judgment of the Provincial Administrative Court in Biatystok of 7 December 2011, I SA/Bk 377/11,
ONSAiWSA 2015, no. 3, item 41. See E. Lemanska, Oplata skarbowa od pelnomocnictwa (prokury),
Zeszyty Naukowe Sagdownictwa Administracyjnego 2008, no. 1, p. 53.
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in such a case, only the principal and the subordinate attorney-in-fact are obliged
to pay the stamp duty. Even the fact that the declaration granting the subordinate
power of attorney is submitted by the principle attorney-in-fact is irrelevant in this
case. It should also be noted at this point that, in practice, the stamp duty on the
subordinate power of attorney is paid by the primary attorney-in-fact. Furthermore,
in some circles, it is commonly accepted that the primary attorney-in-fact should pay
the stamp duty on the substitutive power of attorney, since they are the one seeking
representation for a specific date in the case. This position may cause problems
in deciding on the reimbursement of costs necessary for the purposeful pursuit
of rights and purposeful defence within the meaning of Article 98 of the Code of
Civil Procedure, which is also closely related to the exercise of the right to a court.

3. Costs borne by the party to the proceedings and stamp duty
for a substitutive power of attorney

Before discussing the legal regulations regarding cost reimbursement, attention
should be drawn to the position expressed by the Supreme Court in its resolution of
12 March 2003."® According to the view presented in the cited resolution, the costs
necessary for the purposeful pursuit of rights and purposeful defence (Article 98 § 1
of the Code of Civil Procedure) of a party represented, for example, by an attorney;,
include the expense incurred by that party in connection with the need to pay stamp
duty on the document confirming the appointment of an attorney. According to the
Court, an analysis of the content of Article 98 § 3 of the Code of Civil Procedure leads
to the conclusion that the cost of stamp duty on the power-of-attorney document
cannot be included in any of the cost categories listed in that provision, because it is
the party’s expense, not the attorney’s expense. This raises the question of whether
the costs included in Article 98 § 3 of the Code of Civil Procedure constitute an
exhaustive list of costs necessary for the effective pursuit or defence of rights within
the meaning of Article 98 § 3 of the same Act. the indication of the types of costs
covered by the statutory presumption that they are necessary for the purposeful
pursuit of rights and purposeful defense is an exhaustive list. In the court’s opinion,
this question must be answered in the negative, because Article 98 § 3 of the Code
of Civil Procedure specifies the general principle expressed in Article 98 § 1 of the
Code of Civil Procedure, but does not enumerate the costs that should be included

18 Resolution of the Supreme Court of 12 March 2003, III CZP 2/03, OSNC 2003, no. 12, item 161.
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among the necessary costs when a party is represented by an attorney. An exhaustive
list of all necessary costs subject to reimbursement in the event of a party’s success
in litigation would be impossible for the legislator to formulate. According to the
court, Article 98 § 3 of the Code of Civil Procedure should therefore be interpreted
as meaning that, when deciding on the costs of the proceedings of the winning party,
the court may award to the winning party not only the reimbursement of the costs
indicated in this provision, but also the reimbursement of other costs incurred by
that party, if they prove necessary for the proper pursuit of rights or proper defence
within the meaning of Article 98 § 1 of the Code of Civil Procedure. The prevalence
of the above view is evidenced by the fact that similar positions are included in the
following judgments, including: resolutions of the Supreme Court of 6 February
2013, 17 June 2011, 24 January 2011, and 6 November 2009; the resolution of the
Supreme Court of 12 March 2003, the judgment of the Court of Appeal in Bialystok
of 7 November 2014, the judgment of the Court of Appeal in Lublin of 30 October
2014, the judgment of the Court of Appeal in Katowice of 17 February 2017, the
judgment of the District Court in Krakéw of 25 February 2015, the judgment of
the District Court in Krakéw of 30 October 2013, and the judgment of the District
Court in Gdansk of 10 October 2013."

In an approving commentary on the above-mentioned Supreme Court resolution
of 12 March 2003,% it was pointed out that it is inadmissible to interpret Article
98 § 3 of the Code of Civil Procedure narrowly and, consequently, to consider it
a provision that exhaustively defines all reimbursable costs. According to this author,
a party has the right to reimbursement of costs insofar as they are necessary for
the purposeful pursuit of rights or for the purposeful defence within the meaning
of Article 98 § 1 of the Code of Civil Procedure.*' Therefore, since the legislature

19 See resolution of the Supreme Court of 6 February 2013, V CZ 87/12, LEX no. 1294194; resolution of
the Supreme Court of 17 June 2011, II UZ 15/11, LEX no. 1212875; resolution of the Supreme Court
of 24 January 2011, IV CSK 486/10, LEX no. 1275007; resolution of the Supreme Court of 6 November
2009, I CZ 61/09, LEX no. 599745; resolution of the Supreme Court of 12 March 2003, III CZP 2/03,
LEX no. 76144; judgment of the Court of Appeal in Bialystok of 7 November 2014, I ACa 416/14,
LEX no. 1554624; judgment of the Court of Appeal in Lublin of 30 October 2014, I ACa 427/14,
LEX no. 1552042; judgment of the Court of Appeal in Katowice of 17 February 2017, V ACa 430/16,
LEX no. 2249942; judgment of the District Court in Krakéw of 25 February 2015, IX GC 697/14,
LEX no. 2155293; judgment of the District Court in Krakéw of 30 October 2013, IX GC 464/13,
LEX no. 1715376; judgment of the District Court in Gdansk of 10 October 2013, XV C 125/13,
LEX no. 1719130.

20 Resolution of the Supreme Court of 12 March 2003, III CZP 2/03, OSNC 2003, no. 12, item 161.

21 A.Nowak, Oplata skarbowa. Glosa do uchwaly SN z dnia 12 marca 2003 r., III CZP 2/2003, Glosa 2004,
no. 10, pp. 38-39.
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imposes the obligation to pay a stamp duty on a power of attorney, this cost should,
in principle, be awarded by the court from the party that has lost the proceedings.

It is commonly accepted in the legal literature that the costs necessary to properly
pursue and properly defend a party represented by an attorney include the expenses
incurred by the party in connection with the need to pay stamp duty on the doc-
ument confirming the appointment of an attorney. Commentaries on the Code of
Civil Procedure frequently refer to the Supreme Court resolution of 12 March 2003
(III CZP 2/03), already cited in this article.”

4, Conditioning the deduction of stamp duty from a further
power of attorney as a cost necessary for the purposeful exercise
of rights and purposeful defence from the entity that incurs this type
of expenses - false or true?

It is impossible to disagree with these positions, in that the expense of paying the
stamp duty on a power of substitutive attorney should certainly be included among
the costs necessary for the purposeful pursuit of rights and purposeful defense with-
in the meaning of Article 98 of the Code of Civil Procedure, regardless of whether
it is borne by the attorney or the client. A maiore ad minus, since the costs of an
attorney’s remuneration, not higher than the rates set out in separate regulations,
or out-of-pocket expenses of one advocate are included among the necessary costs
of proceedings, regardless of the complexity of the case, the cost of paying stamp
duty on a power of substitutive attorney should be even more so. When this fee is
paid by an attorney, it should certainly be defined as the expense of one attorney
within the meaning of Article 98 § 3 of the Code of Civil Procedure. It should be
noted at this point that the incurrence of this expense should be proven, most often
by presenting a transfer confirmation printed from an electronic banking system.
The analysis becomes somewhat more complicated when the principal pays the
stamp duty. It should be recalled that the principal, alongside the attorney-in-fact, is
jointly and severally liable for the stamp duty on the power of attorney, pursuant to

22 See judgment of the Supreme Court of 27 July 1957, 3 CZ 215/57, OSPiKA 1958, no. 5, item 137. See
also judgment of the Supreme Court of 5 March 2015, III PK 109/14, LEX no. 1666025; resolution
of the Supreme Court of 4 February 2013, I PK 255/12, LEX no. 1554962; resolution of the Supreme
Court of 12 September 2012, II UZ 32/12, LEX no. 1619854; resolution of the Supreme Court of
11 September 2012, III PK 16/12, LEX no. 1619863, or resolution of the Court of Appeal in Poznan of
26 August 2015, III AUz 291/15, LEX no. 1798639.
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Article 5 (1) of the Stamp Duty Act. The Supreme Court’s position that stamp duty
is a reimbursable expense to the party, constituting the cost incurred by the party in
pursuing its rights or defending itself, is unconvincing. Therefore, the requirements
of Article 98 § 1 of the Code of Civil Procedure are met. The view that since the
stamp duty on the power of attorney is not included in any of the cost categories
contained in Article 98 § 3 of the Code of Civil Procedure, the list of legal costs is
not exhaustive, but merely indicative, a guideline to be followed when deciding on
the reimbursement of necessary and appropriate costs, seems inappropriate.

Pursuant to Article 98 § 3 of the Code of Civil Procedure, the necessary legal costs
of a party represented by an attorney include the elements listed therein, including
the fee, which, however, cannot exceed the rates specified in separate provisions,
and the expenses of one attorney, court costs and the costs of the party’s personal
appearance ordered by the court. Furthermore, this provision applies not only to
legal costs incurred by the attorney (e.g. attorney’s expenses) but also to the party’s
costs themselves (e.g. the costs of the party’s personal appearance ordered by the
court), and therefore this regulation is exhaustive. Therefore, a decision to award
reimbursement of a cost incurred by the party in the form of a stamp duty on a power
of attorney cannot be based on Article 98 § 1 of the Code of Civil Procedure. The
regulation of Article 98 of the Code of Civil Procedure is inappropriate, since, on
the one hand, it allows the winning party to be awarded the cost of paying the stamp
duty on a power of attorney when it is paid by the attorney, and at least unclearly
governs the situation when the fee is paid by the client (if it does not exclude such
an option at all). One may wonder whether the principal’s payment of stamp duty
on a principal power of attorney could be considered an “attorney’s expense” with-
in the meaning of Article 98 § 3 of the Code of Civil Procedure, in the sense that
the attorney, alongside the principal, is also jointly and severally liable to pay the
stamp duty on the power of attorney, in accordance with Article 5 (1) of the Stamp
Duty Act, although this view nevertheless seems far-fetched. Therefore, under the
current legal framework, it seems safer for the attorney to pay the stamp duty and,
if reimbursement from the client is desired, to issue an appropriate accounting note
to that effect.

As mentioned above, in practice, it may happen that the stamp duty for a subor-
dinate power of attorney is paid by the principal attorney, even though the obligation
to pay it rests with the principal and the substitute attorney. It is generally accepted
that the principal attorney should bear the cost of the substitutive power of attorney
fee. This position can create problems when deciding on the reimbursement of costs
necessary for the purposeful pursuit of rights and the purposeful defence within the
meaning of Article 98 of the Code of Civil Procedure. Is this not a case of “doubling
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expenses” when the stamp duty for the principal power of attorney is paid by the
principal attorney, while the stamp duty for the subordinate power of attorney is
paid by the substitute attorney, who, not the principal attorney;, is obliged to pay it?

Summary

In this situation, we are not dealing with the expenses of a single attorney within
the meaning of Article 98 § 3 of the Code of Civil Procedure, since these are the
expenses of two attorneys, respectively: the main attorney and the substitute. In
such a situation, to constitute an expense of a single attorney (i.e. the main attorney)
the substitute attorney could issue an accounting note and charge them PLN 17.
However, in this situation, if we assume - following the position of the Provincial
Administrative Court in Bialystok, expressed in its judgment of 7 December 2011 -
that only the principal and the subordinate attorney are obliged to pay the stamp
duty, then the expense of the main attorney, who pays for the accounting note from
the substitute, is unnecessary, since they are not obliged to pay the stamp duty, and
therefore should not be awarded to the prevailing party in the dispute. Therefore,
it seems that under the current legal framework there is no basis for awarding the
winning party a reimbursement of the stamp duty on the substitute power of attorney.
However, such a basis should be introduced because a power of attorney for legal
proceedings includes, by law, the authority to grant further power of attorney to an
attorney or legal counsel (Article 91 (3) of the Code of Civil Procedure), and this rule
should be reflected in the possibility of awarding the prevailing party a stamp duty
for a substitute power of attorney. The court cannot, after all, adjourn a hearing due
to a potential conflict of court hearings in cases conducted by one attorney. It is the
attorney’s responsibility to ensure the personal presence or that of their substitute so
as to provide proper legal services, including ensuring that conflicting dates do not
result in negative consequences for the client, i.e. consequences in the form of the
need to set a new date in the case solely due to the conflict of the attorney’s duties,
as the latter also has no legal basis (in this case, it is justified). There is no rational
justification for distinguishing between situations where stamp duty is paid by the
principal or by the substitute attorney from the situation in which that duty is covered
by the principal attorney. These entities should be treated uniformly regarding the
possibility of including the expense in the form of the stamp duty on a substitute
power of attorney within the costs necessary to effectively pursue rights and to ef-
fectively defend, within the meaning of Article 98 of the Code of Civil Procedure.
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Moreover, the principal attorney, in principle, has the greatest interest in ensuring
suitable representation for himself, so omitting the expense paid by him in the form
of the stamp duty on a substitute power of attorney within the settlements under
Article 98 of the Code of Civil Procedure is even more entirely incomprehensible.

Finally, it should be added that although de lege lata there should be a proposal
to amend Article 98 of the Code of Civil Procedure, allowing the award of stamp
duty costs incurred on a power of attorney — whether principal or secondary, re-
gardless of whether it is paid by the principal, principal attorney, or substitute - to
the prevailing party in the proceedings, such costs should still be awarded only in
circumstances in which incurring these costs was necessary. Therefore, an entity that
unnecessarily paid stamp duty on a power of attorney, despite being entitled to an
exemption from this fee (e.g. in connection with an exemption from court costs),
cannot demand reimbursement of that fee from the losing party.” It is necessary,
in this context, to determine whether every expenditure in the form of paying the
stamp duty on a substitute power of attorney should be regarded as necessary. The
answer to this question should, in principle, be positive, since - firstly — Article 91 (3)
of the Code of Civil Procedure by its very force grants authority to appoint further
procedural power of attorney to a solicitor or advocate. Secondly, as emphasised
above, the court is not obliged to adjourn a hearing under Article 214 of the Code
of Civil Procedure due to a clash of the representative’s deadlines, which is entirely
understandable. From this perspective, there is a strong and rational link between
Article 91, point 3 of the Code of Civil Procedure and Article 214 of the Code of Civil
Procedure. Thirdly, it is worth recalling the practice whereby the principal, as a rule,
pays the stamp duty on a substitute power of attorney, since they are the one seeking
substitution for a specific date in the case. It seems that a rational consequence of
these provisions should be to ensure a legal possibility to include within the costs
awarded the expenditure incurred on the stamp duty for each expenditure in the
form of stamp duty on the power of attorney, which indeed is not high, amounting
to PLN 17. The necessity to ensure the coherence discussed above between the pro-
cedural provisions (Article 91 (3) and 214 of the Code of Civil Procedure) and the
cost settlement possibilities under Article 98 of the Code of Civil Procedure appears
to be obvious. Thus, the expenditure in the form of stamp duty for a further power

23 See judgment of the Supreme Court of 27 July 1957, 3 CZ 215/57, OSPiKA 1958, no. 5, item 137. See
also judgment of the Supreme Court of 5 March 2015, III PK 109/14, LEX no. 1666025; resolution
of the Supreme Court of 4 February 2013, I PK 255/12, LEX no. 1554962; resolution of the Supreme
Court of 12 September 2012, II UZ 32/12, LEX no. 1619854; resolution of the Supreme Court of
11 September 2012, III PK 16/12, LEX no. 1619863, or resolution of the Court of Appeal in Poznan of
26 August 2015, III AUz 291/15, LEX no. 1798639.
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of attorney should be recognised, in principle and in each case, as a necessary cost
within the meaning of Article 98 of the Code of Civil Procedure. An exception may
arise if, for example, the entity unjustifiably paid the stamp duty on a substitute power
of attorney despite being entitled to an exemption from this obligation (for instance,
in connection with exemption from court costs). In such a situation, the entity could
not reasonably expect reimbursement of this expenditure from the opposing party. It
is worth adding that the foregoing issue does not concern authorisation for a trainee
advocate or trainee legal advisor, since, given that they do not operate on the basis
of a power of attorney document, there is no legal obligation to pay the stamp duty
on the authorisation granted to a trainee solicitor or trainee legal adviser.
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Abstract: The animal kingdom represents an essential component of ecosystems, and its destruction greatly
affects the global natural balance. In the Republic of Moldova, there are animal species protected by law, and
the damages caused to them could also have serious consequences on the existing biodiversity balance. The
central objective of this thesis is to ascertain the legal and practical ramifications of the process for rectifying
harm inflicted upon the animal kingdom within the borders of the Republic of Moldova. This subject mat-
ter is distinguished by its unique particularities when juxtaposed with the realm of civil damages. The legal
framework governing this domain is characterised by its specificity, precluding the possibility of exoneration
for the perpetrator, embracing objective liability principles, and establishing compensation as the sole means
of redress. This legislative framework is designed to safeguard biodiversity and ecological equilibrium. The
research methodology is applied to compare the legal and procedural framework for repairing damage to
animals in Moldova, identify gaps and propose ways to improve legal mechanisms for protecting and compen-
sating ecological damage. This research topic will contribute significantly to effective identification of effective
mechanisms in order to prevent acts damaging the animal kingdom.

At the same time in the proposed study the authors will analyse the national regulations on the protection
of the animal kingdom, and will also as well as examining the applicability of legislation in the context of pro-
cedural reparation of damage caused to the animal kingdom and wildlife components. In this context, we will
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provide a comprehensive set of proposals of de lege ferenda in order to optimise and improve the regulatory
framework for the reparation of damages caused to the animal kingdom.

Keywords: environmental law, civil law, wildlife damage, procedural law, liability, compensation, biodiversity,
ecosystem protection, public interest litigation

Streszczenie: Krélestwo zwierzat stanowi istotny element ekosystemoéw, dlatego jego niszczenie ma ogromny
wptyw na globalng réwnowage przyrodnicza. W Republice Motdawii wystepuja gatunki zwierzat objete ochro-
na prawnga, a wyrzadzone im szkody moga mie¢ powazne konsekwencje dla istniejacej réwnowagi bior6z-
norodnosci. Gléwnym celem niniejszej pracy jest okreslenie prawnych i praktycznych konsekwencji procesu
naprawiania szkéd wyrzadzonych zwierzetom zyjacym dziko na terenie Republiki Motdawii. Temat ten rézni
sie specyfika od obszaru odszkodowan cywilnych. Ramy prawne regulujace te dziedzine wykluczajg bowiem
mozliwos¢ uwolnienia sprawcy od odpowiedzialnosci, opieraja sie na obiektywnych zasadach odpowiedzial-
nosci i ustanawiaja odszkodowanie jako jedyny srodek zado$¢uczynienia. Ich celem jest ochrona réznorod-
nosci biologicznej i rbwnowagi ekologicznej. Zastosowana metodologia badawcza ma na celu poréwnanie
prawnych i proceduralnych ram naprawy szkdéd wyrzadzonych zwierzetom w Motdawii, zidentyfikowanie luk
prawnych oraz zaproponowanie sposobéw udoskonalenia mechanizméw prawnych stuzacych ochronie przy-
rody i rekompensacie szkod wyrzadzonych srodowisku. Niniejsza analiza w znacznym stopniu przyczyni sie
do identyfikacji skutecznych mechanizméw zapobiegania aktom niszczenia przedtawicieli krélestwa zwierzat.
Jednocze$nie w proponowanym studium autorzy przeanalizuja krajowe regulacje dotyczace ochrony kro-
lestwa zwierzat, a takze zbadaja zastosowanie przepiséw w kontekscie proceduralnego naprawiania szkéd wy-
rzadzonych krélestwu zwierzat i elementom dzikiej przyrody. W tym kontekscie przedstawig oni kompleksowy
zestaw propozycji de lege ferenda, majacy na celu optymalizacje i udoskonalenie ram prawnych obejmujacych
naprawianie szk6d wyrzadzonych zwierzetom.
Stowa kluczowe: prawo ochrony srodowiska, prawo cywilne, szkody wyrzadzone dzikiej przyrodzie, prawo pro-
cesowe, odpowiedzialnos¢, odszkodowanie, bioréznorodnos¢, ochrona ekosysteméw, spér prawny dotyczacy
interesu publicznego

Pestome: XXUBOTHbIN MV ABNAETCS BAKHBIM 3/1IEMEHTOM SKOCMCTEM, MOITOMY €r0 YHUUTOXEHME OKa3blBaeT
OrPOMHOe B/IMAIHVE Ha rnobanbHoe npupoaHoe paBHoBecue. B Pecnybnuke Mongosa obutatot BUAbl XMUBOT-
HbIX, OXpaHAeMble 3aKOHOM, 1 HaHECEHHbIN M Bpef, MOXET UMEeTb cepbe3Hble NOCIeACTBUA ANA CyLLeCTBYIo-
LLlero paBHOBECUs GVONOrMYEeCcKoro pasHoobpasusa. OCHOBHON Liefblo JaHHOW PaboTbl ABNAETCA onpeaene-
HVe MPaBOBbIX U MPaKTUYECKUX NOCNEACTBII NpoLecca BO3MELLEHNA BPeAa, HAHECEHHOTO ANKNM XUBOTHbIM
Ha TeppuTopun Pecnybnmkmn Mongosa. [JaHHbI BONPOC OTANYAETCA CBOel crneumduKon ot cdepbl rpakaaH-
CKO-NPaBOBOI OTBETCTBEHHOCTY. [paBoOBble pamKy, perynupyolne 3Ty 061acTb, NCKOYaOT BO3MOXHOCTb
0CBOGOXEHVA BUHOBHOMO OT OTBETCTBEHHOCTH, OCHOBaHbl Ha OOBEKTUBHBIX MPVHLMMAX OTBETCTBEHHOCTY
1 yCTaHaB/MBalOT BO3MeLLEeHMe Bpefja B KayecTBe efJMHCTBEHHOro CpeAcTBa KomrneHcaumu. Vx uenbto AB-
NAeTCA 3alyTa GMONIOrMUYeCcKoro pa3Hoobpasua 1 SKONOrMYeckoro paBHoBecus. MpumeHeHHan uccnefosa-
TenbCcKas METOAONOMA HamnpaB/ieHa Ha CpaBHeHWe NPaBOBbIX Y MPOLEeAYPHBbIX PaMOK BO3MELLEHVA BPeaa,
HaHeCeHHOro XUBOTHbIM B MongoBe, BbifBIEHME NPO6ENOB B 3aKOHOAATENbCTBE U NPELJIOKEHME CMOCO60B
COBEpLUEHCTBOBAHNA MPABOBbIX MEXaHWU3MOB, CITy>KaLlMX 41 3alMTbl MPUPOALI U KOMMeHcauun Bpeaa, Ha-
HeCceHHOro OKpy»atoLien cpepe. [laHHaa nccnefosatenbckan Tema B 3HaUMTENbHON cTeneHn Byget cnocob-
CTBOBaTb BbIABEHNIO 3PPEKTUBHbIX MEXaHW3MOB NPEeAOTBPALLIEHNA CllyYaeB YHUUTOXEHNA NpeacTaBuTenei
XKMBOTHOIO MUpa.

B T0 e BpemA B NpepiaraeMom VMCCNeA0BaHMN aBTOPbI NPOaHanM3npyLoT HaLoHabHble HOPMaTUBHbIE
aKTbl, KacaloLymMecsa 3alMThbl XKMBOTHOTO MIPA, a TakXe U3y4yaT MPUMEHeHMe 3TVX HOPM B KOHTEKCTe npoLieayp-
HOro BO3MeLLEeHNsA BPeAa, HaHECEHHOTO XMBOTHOMY MUPY U 3fIeMEHTaM AMKON Npupogpl. B 3Tom KoHTekcTe
OHV MpPeACTaBAT KOMMIEKCHbIV Habop npeanoxeHuii de lege ferenda, HanpaBneHHbIX Ha ONTUMU3aLMIO U CO-
BEPLLEHCTBOBaHE NPaBoBOIi 6a3bl, perynupytoLLeil Bo3mMeLLeHre Bpefja, HAHECEHHOTO XMNBOTHBIM.
KnioueBble cnoBa: 5K0i0rMyeckoe npago, rpaxaaHCKoe NPaBo, Bpes, HaHECEHHDIV AUKON Npupoge, NpoLeccyanb-
HOe NpaBo, OTBETCTBEHHOCTb, BO3MELLEHVE BPeAa, bruonornyeckoe pasHoobpasue, 3ayuta SKOCUCTeM, NPaBoBOW
Crop, KacaloLWminca obLLeCTBEHHbIX MHTEPECOB
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AHoTauin: TBapUHHUIA CBIT € BaXK/IMBVM €1eMEHTOM €KOCMCTEM, TOMY NOro PyiHYBaHHA MA€ 3HaYHWIA BNANB
Ha rnobanbHy eKkonoriuHy pisHoBary. Y Pecny6niui MongoBsa icHyoTb BUAW TBapyH, AKi nepebysatoTb nif npa-
BOBVM 3aXMCTOM, i WIKOAQ, 3anofisiHa 1M, MOXe MaTy CepO3Hi HacNiaKn Ans 36epexeHHs GiopisHOMaHITTS.
[onoBHOIO MeTOIO L€l pOBOTY € BU3HAUEHHA MPABOBMX Ta NPAKTUYHMX aCMeKTiB NPoLecy BiAWKOAYBaHHS LUKO-
A, 3anoAiaHol AVKUM TBapuHam Ha TepuTopii Pecny6nikun Mongosa. Lia Tema cyTTeBO Bifpi3HAETLCA 3a CBOED
cneyudikoto Bif chepu LUBINbHO-NPABOBOro BifWKoAyBaHHs. [1paBOBi pamKuy, WO perynioloTb o chepy, Bu-
KII0YaloTh MOXVBICTb 3BiflbHEHHA BUHYBATLA Bif BiAMOBIAANBHOCTI, FPYHTYIOTHCA Ha 06'€KTUBHUX NPUHLM-
nax BifNoBiAanbHOCTI Ta BCTAHOBIOIOTb BiALWKOAYBaHHA Ak OCHOBHUI 3aci6 KomneHcaii. [x MeTolo € 3axucT 6i-
OpPi3HOMaHITTA Ta NiATPUMAHHA €KONOriYHOI piBHOBarK. 3aCTOCOBaHa JOCNiAHMLbKa METOAONOTIA MA€ Ha MeTi
NOPIBHATY NPaBOBi Ta NPOLeAYPHI PaMKM BiALWKOAYBAaHHA LWKOAW, 3anofiaHol TBapyHam y Monfosi, BUABUTN
nporanviHy B 3aKOHOAABCTBI Ta 3aNpPOMNoOHYBaTN CMOCOOU BAOCKOHANIEHHA NPaBOBKX MeXaHi3MiB, O ClyXaTb
OXOPOHI NPUPOAM Ta KOMMNEHcaLil LUKOAW, 3anoAiaHOI AOBKINI0. Lie focnigXeHHA 3HauYHO Mipoto cnpuaTume
BUABJIEHHIO ePEKTUBHUX MeXaHi3MiB 3anobiraHHA akTaM 3HULLEHHSA NPeACTaBHUKIB TBAPVHHOTO CBITY.

BopgHouac y 3anponoHoBaHOMY fOCAIAXKEHHI aBTOPU NPOaHaisyoTb HaLioHalbHi HOPMaTUBHI akTu LWOJ0
OXOPOHV TBAPVHHOIO CBITY, @ TAaKOX JOCIiAATb 3aCTOCYBAHHS MOJIOXEHb Y KOHTEKCTi MPOLIeAYPHOrO BiALLIKO-
[lyBaHHA LIKOAW, 3an0oAiAHOI TBapUHaM Ta efleMeHTam ANKOI MPUPOAN. Y LibOMY KOHTEKCTI BOHW NpeacTaBnaTb
KOMMIEKCHMI Habip npono3uui de lege ferenda, cnpsamoBaHKX Ha ONTUMI3aLito Ta BLOCKOHANEHHS MPaBoOBOi
6a3u, L0 OXOMIIIOE BiLIKOAYBaHHSA WKOAW, 3anofisHOI TBAPUHAM.

KniouoBi cnoBa: ekosnoriyHe npaso, LMBiNbHE NPaBo, LWKOAQ, 3anofiaHa AVKi Npupogi, npoLecyanbHe npaso,
BiZJNOBIAANbBHICTb, BifjLUIKOAYBaHHS, 6i0Pi3HOMaHITTA, 3aX1CT eKOCKCTEM, MPaBOBUI CMp WOAO My6niYHoro iHTepecy

The rapid loss of biodiversity that we are witnessing is about much more than nature.
The collapse of ecosystems will threaten the wellbeing and livelihoods of everyone on the planet.
Linda Krueger

Introduction

This article addresses the increasingly urgent issue of damage to the animal kingdom
within the broader context of environmental law. Scholarly literature acknowledges
the fundamental difference between ecological damage and classical patrimonial
harm (Pop, 2023; Lupan, 2003), especially in view of the principle of imprescripti-
bility, the exclusion of reparations in kind, and the public interest dimension.

The Republic of Moldova’s legal framework, including the Constitution (Article 37),
Civil Code, and procedural norms, offers some foundational elements, but lacks
cohesion in addressing environmental liability mechanisms.

The main research objective is to examine the legal instruments governing dam-
age reparation to wildlife and to test the hypothesis that these instruments fail to
ensure full legal protection for biodiversity and ecological balance.
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The question of animal causation of injury has long been a subject of concern in
wildlife law, capturing the interest of both practitioners and theorists." Until 1968,
French farmers were granted the right to hunt on the land they cultivated, enabling
them to hunt large game animals that entered their properties and thereby mitigate
crop damage. However, this right was abolished by the Finance Act of 27 December
1968, which transferred responsibility for compensating damage caused by wild
animals to the state, particularly in the context of managing specific game reserves.?

However, this model underwent a significant transformation in 1968, when
the aforementioned Finance Act abolished the hunting right previously conferred
upon land cultivators. The legislative shift marked a pivotal reallocation of respon-
sibility from individual landowners to the French state, particularly in the context
of damage originating from state-managed hunting reserves or protected areas. By
centralising responsibility, the new legal regime aligned more closely with modern
environmental governance principles, wherein the state assumes a stewardship role
over biodiversity and ecological balance.

Under this revised framework, the state became accountable for assessing, man-
aging, and compensating damages caused by wild animals, thereby recognising that
the preservation of wildlife populations cannot rely solely on private initiative or
decentralised hunting rights. This legislative development reflects a broader trend
within European environmental law - toward increased institutional responsibility,
the integration of conservation objectives, and the acknowledgment of ecological
services provided by wildlife. It also highlights the legal distinction between res
nullius (things belonging to no one) and state-held trusteeship, prompting doctrinal
debates on whether wild animals should continue to be treated as ownerless entities
or as protected public goods under the law.

The implications of this legal transition are manifold. On one hand, it imposed
fiscal and administrative burdens on public authorities, which now had to develop
mechanisms for damage assessment, compensation, and conflict resolution. On
the other, it contributed to the stabilisation of wildlife populations by reducing in-
centives for unregulated hunting and encouraging non-lethal mitigation strategies.
The French model has since informed similar legal developments across various
jurisdictions, including in Eastern Europe, where wildlife law increasingly intersects
with human rights, agricultural policy, and biodiversity protection mandates.

I E. Lupan, Raspunderea civild [Civil Liability], Cluj-Napoca 2003, pp. 218-221.

2 Chambres D agriculture France, Guide. Lindemnisation des dégits de grands gibiers, January 2014,
https://lozere.chambre-agriculture.fr/fileadmin/user_upload/Occitanie/071_Inst-Lozere/gerer_1_
exploitation/2_Chasse_Guide_indemnisations_ APCA_CA48.pdf [access: 12.01.2025].
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Thus, the issue of damage caused by wild animals remains a fertile ground for
legal inquiry, situated at the crossroads of private interest and public ecological duty.
It raises fundamental questions about liability, compensability, and the allocation
of risk in societies that seek to harmonise rural livelihoods with environmental
sustainability.

It should be noted that the procedure for compensating damage to animal life
differs from the procedure for compensating damage to other categories.

In order to elucidate the subject of the research as successfully and complexly as
possible, the authors employed a range of eminent methods of analytical research,
including deductive analysis and synthesis of structural-systematic logic, legal-com-
parative, doctrinal legal analysis, and systematic interpretation techniques, and other
methods of scientific knowledge.

1. Legal-comparative approaches environmental versus civil damages

In the context of specific procedures for the compensation of damages caused to
the animal kingdom, the application of the analogy between the law and the legal
norm will be utilised, with procedural aspects being stated from the general to the
particular, specific and adaptable in the matter of reparation of damages caused to
the environment and in particular to the animal kingdom.

The distinction between these two categories is not reflected in the conditions
under which the procedure is carried out, but rather in the specific features that
characterise it. To this end, we will refer to a number of points of reference from
the outset, which will be followed below.?

1) Firstly, in the context of civil damages, the right to initiate a legal claim for com-
pensation is exclusively reserved for individuals who have sustained financial
losses. However, in cases involving damage to the animal kingdom, this right is
extended to any individual, irrespective of whether they have personally expe-
rienced direct harm as a result of the damaging act. Consequently, the right of
action is extended to all natural people, regardless of whether they claim to have
a personal interest that has been adversely affected by the infringement of their
right to property.*

3 I Trofimov, E. Gugulan, Legal-Applicative Regulation of the Damages Caused to the Animal King-
dom, FIAT IUSTITIA. Dimitrie Cantemir Faculty of Law Cluj Napoca, Romania 2023, vol. 17, no. 1,
pp. 43-54.

4 E.Lupan, Raspunderea civild, p. 237.
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2)

3)

5)

6)

In the event of civil damages, the legislator assumes the right of the tortfeasor
to repair the damage in kind, and the injured party has the right to seek repa-
ration in kind. However, in the case of damage caused to the animal kingdom,
the tortfeasor is excluded from such an opportunity, as the way in which the
perpetrator can repair the damage is only through compensation.

In the context of civil damages, the legislator presumes the right of the tortfeasor
to negotiate the compensation amount for the inflicted harm, and the injured
party’s right to claim compensation in kind. However, in the event of damage to
the animal kingdom, the tortfeasor is precluded from this option, as previously
discussed, due to the fact that he is only able to compensate for the damage
through the aforementioned process.

In the event of damages being sustained, the legislator assumes the right of the
victim to exempt the perpetrator from the obligation to compensate. However,
in the case of damages caused to the animal kingdom, the perpetrator is not
entitled to such an exemption. Instead, he is under an obligation to make rep-
aration without having the right of exemption from liability by any negotiation
of such an effect.

Conversely, if the legislator presumes that the perpetrator is liable solely in the
event of their guilt, then in the context of damage to the animal kingdom,
the perpetrator is liable irrespective of their culpability. This necessitates that the
court refrain from addressing the issue of guilt in the evidence presented by
the parties.

In the event of the obligation to make reparation in the exercise of an ordinary
civil right being time-barred, the right to bring an action for damages caused
to the animal kingdom, having a patrimonial character, is characterised by its
imprescriptibility.

We can identify other rules, that apply to the procedure in cases of damage to

the animal kingdom, as well.

2. Procedure for repairing the damage caused to the animal kingdom

On the basis of the aforementioned, the fundamental issues that characterise the
procedure of reparation of damages caused to the animal kingdom will be referred to.

As previously stated, in cases of damage to the animal kingdom, the right to com-

pensation pertains exclusively to individuals who have sustained pecuniary losses. In

the case of damage to domestic animals, the right to compensation extends to any
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individual, irrespective of whether they have personally and directly experienced
harm from the harmful act.

It is evident that the right to initiate legal proceedings is possessed by any in-
dividual, irrespective of whether or not they have a personal stake in the matter
arising from the infringement of their property rights. This prerogative is founded
on the fundamental right of all individuals to enjoy a healthy and balanced ecolog-
ical environment, as stipulated in Article 37 of the Constitution of the Republic of
Moldova.’ In this manner, although in the vast majority of cases, by virtue of the
regulations of Article 166 CPC RM,° which states that: “[...] one who claims a right
against another person or has an interest in establishing the existence or non-exist-
ence of a right must file a petition for a writ of summons in the competent court,”
it is required that the person filing an action must also prove it is their personal
interest that has been harmed, which is often reflected in the harm to an individual
interest (right). However, in cases of causing damage to the animal kingdom, such
an approach is no longer relevant.

The preservation of the integrity of the animal kingdom, as embodied by the
concept of balance, constitutes a fundamental right that belongs to all citizens of
the Republic of Moldova. Furthermore, this right is extended to any individual
present within the country’s territory, irrespective of their nationality or citizen-
ship. Notably, Article 37 of the Constitution of the Republic of Moldova does not
circumscribe this right exclusively to citizens. Instead, the term employed by the
legislator is “every person.”

Consequently, in instances where an individual initiates legal proceedings seek-
ing redress for environmental damage, the court is not permitted to demand the
specific enumeration of any particular legal rights that may have been violated by
the defendant.

Indeed, any individual, irrespective of their place of residence, place of employ-
ment, place of leisure, or nationality, is entitled to initiate legal proceedings in court
to seek redress for damage inflicted upon the animal kingdom.

If the procedural issue is to be approached in isolation, it would appear that there
would be no particular peculiarity, other than the fact that the right of action for
compensation for damage caused to the animal kingdom is a right of action in the
public interest. However, in our opinion, the problem of the application of procedural

5 Article 37 Constitution of the Republic of Moldova no. 1 din 29.07.1994, published 29.03.2016 in The
Official Journal no. 78, https://www.legis.md/cautare/getResults?doc_id=136130&lang=ro# [access:
12.11.2024].

6 Article 166 Civil Procedure Code no. 225 of 30.05.2003, Official Gazette of the Republic of Moldova,
12.06.2003, no. 111-115 [access: 12.11.2024].
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rules in the light of the public interest of environmental protection would dictate
the need to review the position of the legislator with regard to the procedures for
admission to the proceedings, review of decisions and supplementing the decision.

When discussing the individual’s right to an ecologically balanced environment,
it is imperative to acknowledge that this right is universal, and that every individual
has the capacity to defend it.

Consequently, the fact that an individual, whether a natural or legal person, has
initiated legal proceedings before a competent court or authority to claim com-
pensation for damage inflicted upon the animal kingdom, and that, consequently,
compensation has been awarded, does not negate the entitlement of other individuals
to initiate analogous claims. Furthermore, in instances where the satisfaction of the
aforementioned claim pertaining to the damage caused, has not been fully realised
or compensatory in nature, any other interested party is entitled to supplement the
claim or intervene in the proceedings.

It is imperative to note that such an intervention would be required at any stage
of the proceedings, as well as in the order of review of a judgement that has already
been adopted. In the same context, it is necessary to examine a particularly important
aspect, such as the question of the involvement in the proceedings of all interested
parties. According to Article 37 of the Constitution of the Republic of Moldova,’
such an interest would be entitled to any person.

In this sense, it is justified to apply a procedure that, after its effects, excludes
not only the non-announcement to the public of the public interest action filed by
a specific person, but also to avoid the abuse of the procedure by any person who
would be interested in the opposite result to the one related to the reparation of the
damages caused to the animal kingdom. In this author’s opinion, such a procedure
would be to issue a public summons to all interested parties in the outcome of the
case. This public summons is to be reflected in Article 108 Civil Procedure Code of
Republic of Moldova, where in paragraph (1), after the phrase: “If the defendant’s
whereabouts are unknown and the plaintiff gives assurances that, despite having
done his best efforts, he was unable to find out his domicile,” the text: “as well as
in the event that the plaintiff invokes a claim for compensation for damage caused
to the environment” should be added to paragraph (1), and the word ‘it’ should be
excluded.®

7 Constitution of the Republic of Moldova no. 1 din 29.07.1994, published 29.03.2016 in The Offi-
cial Journal no. 78, https://www.legis.md/cautare/getResults?doc_id=136130&lang=ro# [access:
12.11.2024].

8 L Trofimov, E. Gugulan, Legal-Applicative Regulation..., pp. 43-54.
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Concurrently, it is considered that the text of paragraph (2) Article 108 of the
Code of Civil Procedure,’ following the aforementioned point, should be completed
with the following content: “In the event that a public summons is issued on the basis
that the plaintiff invokes a claim pertaining to the rectification of environmental
damage, the summons shall be published in the Official Gazette of the Republic of
Moldova”

This procedural-legal measure is designed to guarantee the right of every citizen
to participate in the lawsuit within the stipulated timeframe, while ensuring the
procedural integrity of the lawsuit. An action, and the failure of the interested people
to intervene within the time-limit and under the conditions set by the court will
deprive the interested parties of the right to request without justification a review
of the procedure for examining the case and, in some cases, even to file another
contested act.

In addressing the question of the right of the perpetrator to rectify the damage in
kind, and for the injured party to claim compensation in kind, rights enshrined as
the basis of civil liability, it is observed that such a rule is not applicable in the case
of environmental damage. This is due to the fact that the tortfeasor is presumably
not capable of knowing the biological and other processes that dictate a particular
mode of reparation.

Therefore, the procedure for repairing the damage caused to the animal kingdom
cannot be based on such a rule. In such a situation, the only possibility of reparation
is based on the rule of compensation in the form of equivalent compensation.

In legal proceedings pertaining to the compensation for damage inflicted upon
the animal kingdom, the aggrieved party shall be precluded from utilising their own
efforts to rectify the harm suffered by the animal. The obligation to compensate shall
be limited to the reimbursement of costs and expenses directly associated with the
injury sustained. Consequently, within the context of legal redress for damage to
animal welfare, the prospect of redress through personal efforts to repair the damage
is not a viable option. The obligation to make reparation will only be fulfilled by
the payment of a monetary equivalent. It can thus be concluded that the authority
empowered to carry out the preliminary procedure for settling the question of com-
pensation for pecuniary damage, as well as the court, will be entitled to consider only
one option: the amount of the expenses necessary for disgorgement, or the amount of
the sum determined by law as the amount of compensation for the damage caused.

9 Civil Procedure Code no. 225 of 30.05.2003, Official Gazette of the Republic of Moldova, 12.06.2003,
no. 111-115 [access: 12.11.2024].
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In the context of the civil liability relationship, the offender is not at liberty to
opt out of liability for damages inflicted upon the animal kingdom. Consequently,
the perpetrator is unable to enter into a transaction that would exempt them from
liability for damages caused to the animal kingdom. Furthermore, the perpetrator
cannot claim that the amount of the damage caused should be reduced by means of
a settlement. It is imperative to acknowledge that the conclusion of the settlement in
this case can relate only to the manner of performance of the pecuniary obligation
in the nature of compensation, without touching the question of its amount, as well
as other questions of this kind.

In order to establish liability for damage inflicted upon the animal kingdom,
it is crucial to recognise that, from a procedural standpoint, the absence of such
a foundation precludes the courts from addressing the matter during the process
of determining reparation.

In the context of civil damages, the legislator operates under the presumption
that the perpetrator is only liable if he is found guilty of the damage caused. Con-
sequently, the court is obligated to establish such a finding. However, in the case
of damage to the animal kingdom, since the perpetrator is liable regardless of his
guilt, the court does not address this issue.

3. Preliminary procedure in the framework of compensation
for damages caused to the animal kingdom

The right to judicial defence of subjective rights is enshrined in both national and
international acts and, according to some doctrinal opinions,' is also a “constitu-
tional principle” In the majority of democratic states, the restoration of subjective
rights and contested interests is carried out with the assistance of the courts within
the limits of the functional competence established by law."!

The importance of legal action and its particularities are enshrined in the civil
legislation of both Romania and the Republic of Moldova (hereinafter referred to
as ‘Romania’ and ‘Moldova, respectively). These laws provide for the possibility for
the parties involved to resolve disputes over the damage caused, either amicably or
through the courts. In this way, the legal process provides a platform for resolving

10 G. Boroi, M. Stancu, Drept procesual civil [Procedural Civil Law], 4th ed., revised and added, Bucha-
rest 2017, p. 29.
11 Q. Pisarenco, Drept procesual civil [Procedural Civil Law], Chisinau 2011, p. 16.
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disagreements in accordance with established legal rules and procedures, thus en-
suring that the rights and interests of the parties involved are protected.”?

The possibility exists for the party deemed liable to circumvent the initiation of
legal proceedings by offering voluntary compensation to the aggrieved party. This
course of action not only precludes the accrual of expenses related to state duty,
stamp duty, the costs of evidence collection, legal assistance, and other associated
costs, but also ensures the expeditious compensation of damages."

However, should the individual responsible for effecting the necessary repairs
decline to fulfil their compensation obligation voluntarily, the entitled party may
initiate legal proceedings by filing an action in court to claim compensation, as pre-
viously outlined, and thereby specify the equivalent value of the damage incurred.

This legal action constitutes the legal means of realising the right to compen-
sation and forms “the legal means by which a person who has suffered damage to
his person or property as a result of the commission of an unlawful act by another
person may claim from the competent court an order that the person or persons
called to account for the adverse consequences of that act should be ordered to
make reparation.”'*

In the context of a civil claim, the preliminary procedure constitutes a requisite
preliminary step, as out-of-court remedies have not been exhausted. With regard
to compensation for damage inflicted upon the animal kingdom, this stage entails
specific particularities, contingent upon the premise that not all forms of damage to
the animal kingdom can be remedied by any individual. This assertion is particularly
salient in the context of the perpetrator.

Consequently, the preliminary procedure does not present an opportunity for
the perpetrator to address these issues. Instead, the perpetrator can only contribute
to the compensation of disgorgement costs.

Simultaneously, it is imperative to acknowledge that the inception of the settle-
ment process, even in the preliminary litigation procedure, engenders civil proce-
dural relations, even if these relations are extrajudicial.

In matters of tort, the obligation to pay compensation for damage arises when all
the conditions necessary to establish liability for the wrongful act and the damage
caused are met."”

12 1. Trofimov, E. Gugulan, Legal-Applicative Regulation..., pp. 43-54.

13 E. Lupan, Raspunderea civild, p. 236.

14 M. Costin, M. Muresan, V. Ursa, Dictionar de drept civil [Dictionary of Civil Law], Bucharest 1980,
pp- 21-22.

15 1. Adam, Tratat de drept civil. Obligatiile. Responsabilitatea civild extracontractuald. Faptul juridic civil
[Civil Law Treatise. Obligations. Extracontractual Civil Liability. The Civil Legal Act], Bucharest 2021,
p. 278.
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This moment is important for the following reasons:

- 'The perpetrator who is required to compensate may repair the damage by paying
monetary compensation on a voluntary basis, and as a result will not be able to
claim restitution of these payments, as in the case of unduly payments.

- It should be noted that, in the case of damage caused to the animal kingdom,
these compensation payments may not be less than the actual amount of the
damage or, as the case may be, the equivalent amount established by law or other
normative act.

In matters of succession, the right to compensation is not addressed, as the
present case concerns an action in the public interest, and the injured party does
not bequeath the right to claim compensation to his heir. The heir, too, possesses
this right and is entitled to exercise it irrespective of his status as heir.

Consequently, in the context of inheritance, it is not imperative to address the
matter of the succession of the right of action for compensation for damage inflicted
upon the animal kingdom, although this is not precluded. Specifically, such a course
of action is not excluded on the basis that the heir may assert both the infringement
of his own right and that of the individual who has bequeathed the inheritance.

In such a case, the heir may raise against the wrongdoer all the defences which
the person who left the inheritance (the deceased) could or did raise. The general
condition for succession by operation of law is that the subjective right at issue must
be capable of being transmitted by succession of operation of law under substantive
law.'® Consequently, the preliminary procedure carried out by a deceased person
may be opposed by a person who did not carry out the preliminary procedure, solely
on the basis that the latter is the heir of the person who carried out the preliminary
procedure.

With regard to the right of the aggrieved person to have recourse to the Paulian
action, it is considered that the same considerations apply to this situation as to the
question of succession.

The underlying principle of the Pauline action is that the plaintift is asserting
a claim that he is unable to assert for himself. The prevailing opinion, with which
we concur, asserts that the rationale of the Pauline action is to ,,constitute a means
of protecting creditors against acts concluded by the debtor with third parties in
fraud of their rights, acts which become unenforceable against them, in order to
enable them to pursue certain assets alienated by the debtor, by which they are

16 Q. Pisarenco, Drept procesual civil, p. 79.
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prejudiced””” The formulation is conducted with the intention of benefitting the
creditor, albeit in his own best interests. Following the establishment of the plaintiff’s
entitlement to compensation for damages inflicted upon the animal kingdom, the
necessity for initiating a Pauline action becomes obsolete. Nevertheless, should the
plaintift also invoke the defences that his debtor ought to have advanced, such an
action remains quite possible.

The resolution of these matters is potentially achievable within the framework
of the preliminary procedure.

4. Judicial review procedure in the context of compensation
for damage caused to the animal kingdom

Court proceedings are the means of ensuring the exercise of the right to claim
compensation for damage caused to the animal kingdom as a result of the fact that
the person who caused the damage refuses to compensate for it in the preliminary
out-of-court procedure.

It should be borne in mind that an application for compensation for damage
caused to the animal kingdom is an action in property. It seeks compensation for
damage suffered not only by the owner of the natural element, such as the animal
kingdom, but also by any person. Any person can claim compensation on the basis
that he or she is entitled to benefit from an ecologically balanced environment.'®
In the Republic of Moldova, the right to an intact animal habitat is guaranteed to
every citizen. An application for a writ of summons represents the primary proce-
dural mechanism available to an individual to defend, in the court of law, a right,
freedom or legitimate interest that has been infringed or challenged. In instances of
damage inflicted upon the animal kingdom, an application for a writ of summons
constitutes the primary procedural mechanism available to an individual to defend
the public interest.

This document, being the procedural instrument that gives effect to the plaintiff’s
or petitioner’s will in writing, is subject to the formal requirements stipulated by

17 L. Pop, Tratat de drept civil. Nasterea, statica, dinamica si stingerea obligatiilor. Fiinta obligatiilor civile
[Civil Law Treatise. Nature, Statics, Dynamics and Extinction of Obligations. Nature of Civil Obliga-
tions], Bucharest 2023, p. 435.

18 Article 37 Constitution of the Republic of Moldova no. 1 din 29.07.1994, published: 29.03.2016 in The
Official Journal no. 78, https://www.legis.md/cautare/getResults?doc_id=136130&lang=ro# [access:
12.11.2024].
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law for initiating proceedings, unless explicit legal provisions provide otherwise."
The general conditions for validation of applications to the courts are, in principle,
general and relate to: indication of the court to which the application is addressed,
the name, domicile or residence of the parties or, where appropriate, their names
and the names and domicile of their representative, the subject-matter of the ap-
plication and the signature.”® According to paragraphs 14) and 15) of the Decision
of the Plenum of the SCJ of the Republic of Moldova no. 24 of 12.12.2005 on the
application of the rules of the Code of Civil Procedure to the trial of cases in the first
instance: “The formulation of requests and applications is included in the category
of real rights that benefit the participants in the proceedings and contribute to the
settlement of the dispute, the effectiveness of the realisation of the act of justice and
the implementation of the principle of availability”

In another vein, with regard to claims, Romanian civil procedure law stipulates
that: “An individual who has a claim against another person or who seeks a judicial
settlement of a legal situation is entitled to submit a claim to the relevant court.”*

The right to initiate legal action for damages against the animal kingdom is an
active element of the patrimony of the injured party, typically for the State of The
Republic of Moldova, but also one of common interest to the entire society. The
question of the succession of procedural law cannot be addressed in this context, at
least on the grounds that every citizen has the right to bring an action.

The action for damages to the animal kingdom, as to the status of the wrongdoer,
the respondent, the status of the heir, in substance, can be addressed. Moreover, such
an approach is supported by the fact that the debtor may bequeath the succession
liabilities.

The quantification of damages arising from the initiation of legal action on behalf
of the animal kingdom is determined by the aggregate sum of both direct damage,
which is defined as the removal of an animal from its natural habitat, and indirect
damage, which is typically prospective in nature.

In this matter, the principle of full compensation for damage applies, with the aim
of restoring the injured party to the situation prior to the wrongful act. In instances

19 G. Boroi, M. Stancu, Drept procesual civil, p. 366.

20 A. Savva, V. Tihon, Drept procesual civil. Partea generald [Procedural Civil Law], Chisinau 2012,
p. 172.

21 Decision of the Supreme Court of Justice Plenum regarding the application of the rules of the Code
of Civil Procedure to the judgement of cases at first instance, no. 24 of 12.12.2005, Bulletin of the
Supreme Court of Justice of the Republic of Moldova 2006, no. 8, p. 9.

22 S.Florea, Cererile in procesul civil. Dispozitii generale [Claims in Civil Proceedings. General Provisions],
Bucharest 2014, p. 13.
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where reparation is impossible, as in the case of the destruction of the animal,
the claim for compensation will consist solely of compensation for the damage. In
the case of an action for damages caused to the animal kingdom, the fault of the
tortfeasor does not need to be proved by the injured party. It is important to note
that in such cases, there is no presumption of fault or strict liability, independent
of fault. This means that the perpetrator of the damage is liable even if he acted
without discernment, and irrespective of his age and state of mind. It should also
be noted that the court determines the type of compensation depending on the
circumstances. In such cases, the treatment of the injured animal is regarded as
a form of reparation, with the costs of treatment being borne by the perpetrator.
The compensation for the value of the killed animal is not only intended to serve as
a form of reparation, but also as a payment to compensate for the animal’s removal
from its natural environment.

In this case, as previously stated, although reparation in kind can be made by
the offender, the court must still determine the appropriateness of this method in
each individual case. In any event, reparation in kind is the fundamental form of
compensation. The court will only deem reparation through the actions of the perpe-
trator to be appropriate in cases where the perpetrator is a specialist in the field and
their occupation is specifically linked to the treatment of animals or the restoration
of the natural conditions of wildlife habitats. It should be noted that the court is
the sole authority that can order such a procedure, and that it also determines the
amount of compensation in money equivalent, based on the extent of the damage
at the time of the judgement.

In the light of uninterrupted character of natural processes and the inherent un-
certainty surrounding the assessment of damage inflicted upon the animal kingdom,
it is conceivable for the plaintiff to initiate a claim for compensation subsequent to
the issuance of the judgement. This assertion is further substantiated by the provi-
sion outlined in Article 37 of the Constitution of the Republic of Moldova, which
confers the status of claimant upon an individual who acquires this status by virtue
of the aforementioned provisions.”

Relevant case-law plays a critical role in shaping and clarifying the legal principles
underpinning state responsibility and individual rights in the context of wildlife-re-
lated damage.

Particularly, the jurisprudence of the European Court of Human Rights (ECtHR)
offers valuable interpretative guidance regarding the interaction between property

23 Constitution of the Republic of Moldova no. 1 din 29.07.1994, published: 29.03.2016 in The Official Jo-
urnal no. 78, https://www.legis.md/cautare/getResults?doc_id=136130&lang=ro# [access: 12.11.2024].
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rights, environmental obligations, and positive duties of the state under the European
Convention on Human Rights (ECHR).*

A notable reference point is the Court’s judgement in Chiragov and Others
v. Armenia,” no. 13216/05, ECHR 2015, where the Grand Chamber emphasised
the importance of the state’s positive obligation to secure the peaceful enjoyment of
possessions under Article 1 of Protocol no. 1 to the Convention, even in politically
sensitive or environmentally constrained contexts. Although the case involved the oc-
cupation of territory and the deprivation of access to property, the Court articulated
a broader principle: states must adopt effective legal and administrative mechanisms
to guarantee the right to property, regardless of the complexity of the surrounding
circumstances. This has indirect relevance for wildlife law, especially where state
policies regarding nature reserves, game management, or species protection result
in substantial economic harm to individuals, such as farmers or landowners.

More directly applicable to wildlife damage is the case of Knecht v. Romania,*
no. 10048/10, ECHR 2020, where the applicant - an agricultural landowner - com-
plained of repeated damages caused by wild boars from a protected area, for which
the national authorities had failed to implement preventive measures or award
compensation.

The Court found a violation of Article 1 of Protocol no. 1,” reiterating that the
failure of public authorities to regulate or mitigate foreseeable harm from wild an-
imals could amount to a breach of the state’s positive obligations, especially when
national legal solutions were ineftective or unavailable. Importantly, the Court high-
lighted the procedural dimension of property protection, noting that legal certainty
and accessibility of compensation mechanisms are essential components of human
rights-compliant environmental governance.

These cases collectively reinforce the principle that while states enjoy a margin
of appreciation in environmental and wildlife policy, they are nonetheless required
to ensure that measures adopted for ecological protection do not disproportionately
infringe on the property rights of individuals. Moreover, when such infringement is
unavoidable due to legitimate public interests (e.g., biodiversity conservation), the

24 European Union Agency for Fundamental Rights (FRA), Fundamental Rights: Challenges and Achie-
vements in 2010 - Environmental Protection and Property Rights, https://fra.europa.eu/en/publica-
tion/2011/fundamental-rights-challenges-and-achievements-2010 [access: 12.01.2025].

25 https://hudoc.echr.coe.int/eng?i=001-155353 [access: 12.01.2025].

26 https://hudoc.echr.coe.int/eng?i=001-203023 [access: 12.01.2025].

27 Council of Europe / ECHR Guides Series, https://echr.coe.int/documents/guide_art_1_protocol _1_
eng.pdf [access: 12.01.2025].
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availability of adequate, fair, and timely compensation becomes a legal imperative
under the Convention system.*

In this respect, the ECtHR jurisprudence serves as a subsidiary source of in-
terpretation for national legislators and courts, particularly in countries like Mol-
dova, where frameworks for compensating wildlife damage remain fragmented or
inconsistent.”” Integrating the Court’s reasoning into domestic law supports the
development of a balanced approach - one that protects both ecological integrity
and the socio-economic rights of rural stakeholders.

Conclusion

The initiation of legal proceedings represents the lawful mechanism through which
the right to reparation can be actualised. This right is held by both those who have
sustained harm to the animal kingdom and those who have suffered detriment to
the public interest.

It is important to note that this action may be brought by the people directly
affected by the damage, as well as by the authorities or organisations protecting
public interests in the field concerned.

Thus, legal action can be used to obtain compensation for damage caused to
the environment and the animal kingdom, as well as to require the remediation or
cessation of the activities that caused the damage. It is an important mechanism for
enforcing environmental protection rules and defending public interests related to
nature conservation and ecosystems.

The right to reparation is established when the conditions for financial liability
have been met, i.e. when there is evidence of damage, a wrongful act, and a causal link
between them. This right allows for the claim of damages and/or compensation for
losses incurred. If a favourable court judgement is obtained, the right to reparation
is transformed into a right to compensation in money equivalent.

This signifies that the aggrieved party shall receive a pecuniary sum as compen-
sation for the loss sustained as a consequence of the culpable act of the liable party.
It is imperative to acknowledge that the entitlement to monetary damages can be

28 J.-C. Lefeuvre, M. Michallet, Le droit de lenvironnement et la responsabilité de PEtat dans la protection
de la biodiversité, Revue juridique de lenvironnement 2012, vol. 32, no. 2, pp. 215-234.

29 M. Fitzmaurice, Human Rights and the Environment: The European Court of Human Rights in a Com-
parative Perspective, Journal of Environmental Law 2010, vol. 22, no. 1, pp. 1-22.
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established by a court judgement or by an accord between the parties involved in
the dispute, an out-of-court settlement, or mediation.

Translated by Luminita Diaconu
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Pesiome: Lienblo faHHOW CTaTby ABNAETCA, BO-MEPBbIX, aHaNN3 BbI30BOB 1 TPYAHOCTEN, C KOTOPbIMM CTONKHY-
nacb KogndukaumoHHas komuccma Peun MocnonnToin B Xxofe cBoei paboTbl Haj HacneACTBEHHbIM MPaBOM,
a BO-BTOPbIX, NPeACTaBeHne JOCTUXKeHNI Kommccnm B 3Toin 0bnacti. CTaTba COREPKUT KOMMIEKCHbIV aHanm3
OCHOBHbIX MOJIOXEHUI, NMPEeACTaBAEHHbIX OTAENbHLIMM JOKNafuMKaMy B 061acT HacneLCTBEHHOrO Npa.a,
C YYEeTOM NPeLNOKEHHbIX MU U3MeHEHWI. Tako NoAX0 NO3BONAET KPATKO onpenenuTb 0651acTu, B KOTOPbIX
Komuiccus BbinonHsna paboTy, a TakxKe yKasaTb Ha Te ee pe3ynbTaThbl, KOTOpble OKa3anncb 0CO6EHHO BaXKHbIMM
C TOUKY 3PEHUA NMOCNEBOEHHBIX KOANDUKALIMOHHbIX YCUIWIA.

KnroueBble cnoBa: NCTOYHUKY, KoagudUKaLma, HacneACTBEHHOe NpaBo, Bropas Peub Mocnonutas

AHoTauifa: MeTolo L€l cTaTTi €, No-nepLue, aHani3 BUKMKIB i TPYAHOLLIB, 3 AKUMU 3iTKHYnaca KogudikauinHa
Komicisi Pecny6niku Monblya nig yac po6otn Hag kogudikaLli€lo cnagkoBoro npaga, a no-apyre — NpeacTas-
NeHHA 1l OCHOBHUX JOCATHEHD Y i rany3i. Y cTaTTi nofaHo KOMMNEeKCHWI aHani3 Knio4YoBYX NONOXeHb, Chop-
MySIbOBaHVX OKpeM1MU AoMnoBifayamu B rajysi CnagKkoBoro npasa, 3 ypaxyBaHHAM 3anpOnOHOBaHNX HUMU
3MiH | JONOBHeHb. Takni Niaxia [LO3BONAE OKPECUTY HanpAMY, Y AKNX Komicia 3gilicHioBana cBo AiANbHICTb,
a TaKOX Ti, pe3ynbTaTy AKUX BUABWUINCA OCOOMBO BaXNVMBUMM 4718 NOAANbLUNX NICIABOEHHUX KoandikaLliii-
HWX NpoLecis.

KniouoBi cnoBa: fxepena, kogudikallis, cnagkose npaso, Pecny6nika MonbLya (1918-1939)

1. The challenges of law codification after Poland regained independence

The beginning of the 20th century in Europe was a moment that could be described
as the strikingly ‘resonant’ calm before the storm. The silence that foreshadowed an
impending military conflict, as a result of which the map of Europe, and possibly
of the world, would have to be redrawn. The assassination of Archduke Franz Fer-
dinand, heir presumptive to the Austro-Hungarian throne, was an ideal casus belli.
Contrary to the expectations of the main actors, the conflict did not end in a swift
victory of one of the blocks but grew into a bloody war that inflicted heavy losses
on both sides. The steadily declining position of the Central Powers, particularly
of the collapsing multinational Austro-Hungarian monarchy, the outbreak of the
revolution in Russia and the subsequent Bolshevik coup, the entry of the United
States of America into the war and, broadly speaking, the overall international sit-
uation brought hope to the Central European nations for regaining independence
or forming a separate state.

This unique opportunity was recognised by both political and legal communities
as a significant chance for real success, despite the unfavourable memories of the
past. There was a clear consensus that the regaining of independence was the most
important, yet merely the first step on a long path of rebuilding a strong and united
state. It was understood that the future reborn Republic of Poland would consist
of three territories formerly under partition, each with a region-specific political
tradition, varying levels of socio-economic development, and a distinct system of
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law and legal culture. Consequently, at the moment of its rebirth, the Polish State
would be reminiscent of a complex mosaic. The cited legal community, concentrated
mainly in the Warsaw, Cracow and Lviv centres, were aware of the problem and held
intense discussions on the future system and law of the Republic of Poland several
years prior to the outbreak of the war in 1914.

With regard to civil law, the circumstances proved exceptionally complex. When
Poland regained independence, as many as five legal systems were in force on the
Polish territories. In the Kingdom of Poland, the instruments in force included Books
IT and III of the Napoleonic Code, the mortgage laws of 1818 and 1825, the Civil
Code of the Kingdom of Poland of 1825 and the Tsarist ukase of 1836 containing
marriage law. In the Eastern Borderlands, that is, the former Western Russian gov-
ernorates, the Russian civil law, contained in volume X of the Collection of Laws
of the Russian Empire of 1832, was in force. In Galicia, the Austrian Civil Code
(ABGB) of 1811 was in force. In the territories formerly under Prussian partition,
the German Civil Code (BGB) of 1896 was in force. In the territories of Spi$ and
Orava incorporated into Poland, Hungarian law, largely uncodified except for the
1894 marriage law, was in force.

It has been indicated in the literature that each codification was the result of the
political, economic, and social conditions prevailing at the time. Over a century of
subjugation also led to the development of a distinct tradition of the science and
teaching of law, with a diversified level of legal culture and awareness. The combi-
nation of these factors meant that the post-partition legislation relied on separate
philosophical and legal foundations, a non-uniform classification system, and em-
ployed the terminology appropriate to a given system.*

The effective integration of the Polish territories and society required addressing
the problem of legal particularism and, consequently, the creation of a new legal
system. A return to the past, that is, the former pre-partition Polish law, was simply

2 S.Grodziski, Komisja Kodyfikacyjna Rzeczypospolitej Polskiej, Czasopismo Prawno-Historyczne 1981,
vol. 32, Bull. 1, pp. 47-48; see also L. Goérnicki, Prawo jako czynnik integracji paristwa w latach 1I Rze-
czypospolitej, Acta Universitatis Wratislaviensis no. 3375. Prawo 2011, vol. 313, pp. 114-117.

3 S. Plaza, Historia prawa w Polsce na tle poréwnawczym. Okres migdzywojenny, part 3, Krakéw 2001,
pp- 33-34.

4 Z. Radwanski, Ksztaltowanie si¢ polskiego systemu prawnego w pierwszych latach II Rzeczypospolitej,
Czasopismo Prawno-Historyczne 1969, vol. 21, Bull. 1, p. 31; E. Borkowska-Bagienska, O doswiadcze-
niach kodyfikacji prawa cywilnego w II Rzeczypospolitej dla wspotczesnego ustawodawcy, Czasy Nowo-
zytne 2002, vol. 12, pp. 127-128; L. Gornicki, Zatozenia i koncepcja kodyfikacji prawa w II RP, Prawo
i Wiez 2022, no. 4 (42), p. 620.
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no longer possible.” Other options had to be considered. The legal communities did
not present a unified position on this matter. A marked divergence could be observed
in the proposed solutions. A voice that could be described as conservative was the
position advanced by the opponents of law codification. Their arguments drew upon
the thought of Savigny, who expressed strong criticism of the idea of codification,
particularly of codification attempts made at times of political upheavals and social
revolutions. In their opinion, the newly regained independence, an unstable political
situation, the condition of the legal personnel, not to mention the Polish-Bolshevik
war, did not contribute to the work on a new native system of law. However, such
a radical stance was held by only a small group of lawyers.® The influence of the
creator of the historical school was once again distinctly felt when, in a lecture titled
On the calling of our era to enact a unified civil code in Poland, delivered in 1920
at the Sixth Congress of Lawyers and Economists in Warsaw, Alfons Parczewski
proposed applying the legal force of the civil law of the former Kingdom of Poland
across the entire country. The proposal drew heavy criticism from the represent-
atives of the other regions, who concurred that legal solutions originating in one
region should not be imposed, practically by force, on the remaining territories.”
The prevailing view in the legal community was the recognition of the imperative
to develop a uniquely domestic system of law.®

5 A. Litynski, Wydziat Karny Komisji Kodyfikacyjnej II Rzeczypospolitej. Dzieje prac nad czescig 0golng
kodeksu karnego, Katowice 1991, pp. 12-13.

6 Ibidem, p. 13; E. Borkowska-Bagienska, O doswiadczeniach..., p. 129.

7 VI Zjazd Prawnikéw i Ekonomistéw Polskich, Gazeta Sadowa Warszawska 1920, no. 27, p. 222;
Z. Radwanski, Ksztaltowanie si¢ polskiego systemu prawnego..., p. 34.

8 Scholarly literature indicated the premises justifying commitment to the codification endeavour. Em-
phasis was placed on the political and economic factors. The unified, sovereign and strong Polish State
required uniform legislation, which was intended to contribute to the economic unification of the
State and to create rules facilitating foreign trade. The premises also included the issues raised above,
linked to the structural differences underlying the partition-era codifications, stemming from the
diverse assumptions, experiences, tradition and civilisational development of the partitioning states.
Ambition-related factors represented an equally important motive. Although several generations of
Poles were born and raised under their rule, the partition-era laws were seen as alien, which became
even more apparent at the time of regaining independence. Despite the lurking difficulties, the legal
communities in Poland were predominantly inclined toward the possibility of creating native law
corresponding to the national feeling. See L. Gérnicki, Prawo cywilne w pracach Komisji Kodyfika-
cyjnej Rzeczypospolitej Polskiej w latach 1919-1939, Wroctaw 2000, pp. 70-77; idem, Zatozenia i kon-
cepcja..., p. 619; E. Borkowska-Bagienska, O doswiadczeniach..., pp. 127-128; S. Grodziski, Komisja
Kodyfikacyjna..., pp. 47-49; K. Séjka-Zielinska, Organizacja prac nad kodyfikacjg prawa cywilnego
w Polsce migdzywojennej. Czasopismo Prawno-Historyczne 1975, vol. 27, Bull. 2, p. 277.
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The idea that the endeavour of comprehensive law codification could fall upon
one person alone was unimaginable.® The best and most optimal solution was to
form a separate institution tasked with the preparation of a new uniform system
of law. This proposal was already put forward at the beginning of 1919 by Waclaw
Makowski, who presented a plan for organising the work and systematising the state
of court law in an article published in “The Warsaw Court Gazette.”"?

In the same year, the first independent Sejm of the Republic of Poland was con-
vened. One of its most urgent tasks was to consider a prompt motion submitted
to the Marshal on 1 April 1919 by MP Zygmunt Marek and others in the matter
of establishing a commission for the creation of uniform legislation in the Polish
State.'! The motion was referred to the Sejm Legal Commission, to which four ad-
ditional proposals were subsequently submitted. The activities conducted within the
commission, the controversy raised by the proposal put forward by MP Zygmunt
Marek, and its final shape have already been thoroughly discussed in the literature.'?

On 3 June 1919, the draft prepared by the Legal Commission was put to a vote
in the Legislative Sejm and was enacted on the very same day. Thus, the Codifica-
tion Commission was formed. The Commission’s mandate was to develop unified
legislative proposals for all territories comprising the Polish State, both in the civil
and criminal field, and to introduce other legislative proposals either pursuant to
a resolution of the Sejm or in agreement with the Minister of Justice."

In August 1919, the Chief of State Jozef Pilsudski appointed the first Commission.
In addition to the four-person presidium, it consisted of forty members representing
all the regions of the Republic of Poland. The day officially regarded as the start of
the Commissions work was 23 September 1919, when Franciszek Xawery Fierich
formally received a decree appointing him as Commission President.'* In practice,
the work began in a specific manner due both to the unstable political situation

9 Notably, among others, drafts of criminal codes were published, see S. Grodziski, Komisja..., pp. 48—
49; A. Litynski, Wydziat Karny..., pp. 26-28.

10 'W. Makowski, W sprawie ujednostajnienia ustawodawstwa, Gazeta Sgdowa Warszawska 1919, no. 2-3,
pp. 13-15; it was extensively discussed by A. Litynski in: A. Litynski, Wydziat Karny..., pp. 14-18.

11 Wniosek nagly posta Zygmunta Marka i tow. sprawie powolania do zycia komisji dla stworzenia jed-
nolitego ustawodawstwa w Paristwie Polskiem, Kwartalnik Prawa Cywilnego i Karnego 1919, no. 2,
pp. 275-279.

12 S. Grodziski, Komisja Kodyfikacyjna..., pp. 52-53; A. Litynski, Wydziat Karny..., pp. 29-37; L. Gor-
nicki, Komisja Kodyfikacyjna II RP: pozycja ustrojowa, struktura organizacyjna, podejmowanie decyzji,
Acta Universitatis Wratislaviensis no. 3948. Prawo 2019, vol. 328, pp. 110-116.

13 Act of 3 June 1919 on the Codification Commission, Journal of Laws [Dziennik Ustaw] 1919 no. 44,
item 315.

14 Komisja Kodyfikacyjna Rzeczypospolitej Polskiej Dziat Ogolny (hereinafter: K.K. RP. Dz. O.), vol. 1,
Bull. 2, p. 66.
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and mundane obstacles, including the absence of funding and office space. At the
beginning, the Commission members met in their places of residence to assemble
in late September, upon President EX. Fierich’s invitation, in Cracow to hold a joint
Commission meeting. The initial meetings dealt with regulatory and organisational
issues.” Only on 10 November 1919 did a solemn inauguration of the activities
of the Commission take place in the Palace of the Republic of Poland in Warsaw.
In addition to the Commission members, it was attended by representatives of
the Sejm, government, the judiciary, the advocacy and academic community. The
meeting was opened by President EX. Fierich, who, in the opening words of his
speech, pointed to the inseparable links between law and freedom.'® The remain-
ing addresses delivered by the attending guests conveyed similar themes. All the
speakers highlighted the significance of the creation of its own law for the emerging
statehood: the law serving as a stronghold of stability and progress, a protector of
genuine freedom and one of the most important factors unifying the nation. After
the speeches, President EX. Fierich spoke again and delivered a lecture titled Rzut
oka na najwazniejsze zadania prac kodyfikacyjnych [A glance at the most important
tasks of the Codification work], which can be seen as a type of the Commission’s
programme manifesto."”

One of the key objectives set before the Codification Commission of the Republic
of Poland was to create uniform provisions of succession law on the territory of the
reborn state.' This article aims to present not only the challenges and difficulties

15 S. Grodziski, Komisja Kodyfikacyjna..., pp. 54-55; L. Gérnicki, Prawo cywilne..., p. 18.

16 It is worth recalling his words: “A monumental act of historical justice brought our Homeland to life.
The sense of law granted us freedom. May freedom, in turn, guarantee our rights. This close connec-
tion between law and freedom, freedom and law, like a link to a link, will create a great chain encirc-
ling our Homeland, ensuring not only law and freedom but also peace and strength.” See K.K. RP Dz.
O., vol. 1, Bull. 1, pp. 12-13.

17 Several days after the solemn inauguration, the Commission exercised its right (Article 6) to prepare
independently its procedural rules, which would lay down its internal organisation, the procedure for
carrying out meetings and tasks, and other arrangements. The first adopted procedural rules envisa-
ged a division into civil and criminal sections, with the option for further subdivision into sections.
Current affairs were the responsibility of the presidium consisting of the president, his three deputies
and a secretary, who was in charge of the Commission office. The general meeting was also set up,
which consisted of all the Commission members, cf. ibidem, pp. 28-53. The indicated structure was
modified quite rapidly. The magnitude of the matters and the mounting challenges, as mundane as in-
sufficient funds, required frequent amendments to the procedural rules and adjustments of the orga-
nisational structure to the current needs. Only such methods could ensure the Commission’s efficient
operation and the full utilisation of its members’ potential. The modifications to the organisational
structure were presented in detail by S. Grodziski, Komisja Kodyfikacyjna..., pp. 55-63.

18 L. Gornicki, Prawo cywilne..., p. 269; G. Nancka, Podkomisja prawa spadkowego Komisji Kodyfikacyj-
nej Rzeczypospolitej Polskiej. Materialy z prac w 1938 roku. Edycja Zrédtowa, Warszawa 2023, p. 3.
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encountered by the Codification Commission of the Republic of Poland in the course
of its work on succession law but also to show its achievements in this respect. The
article outlines the primary assumptions of the individual succession law rappor-
teurs, taking into account the amendments proposed by the individual rapporteurs.

2. The difficult and lengthy start of work on succession law
in interwar Poland. The assumptions made by Henryk Konic

The work started in 1920 and two distinguished experts, Henryk Konic and Stanistaw
Wréblewski, prepared two competing drafts of ab intestato succession rules.' Finally,
after a discussion, it was concluded that a vision better aligned with the demands
of the world at that time was put forward by Henryk Konic, who became the rap-
porteur of the draft succession law.? The swift selection of the rapporteur did not,
however, lead to the draft’s completion within the subsequent months, or even years.
Despite calls for undertaking work on succession law, the situation practically did
not change until 1933.*!

In 1933, new procedural rules of the Codification Commission entered into
force. A new organisational structure was put in place and, in March 1933, a new
succession law subcommission of the Codification Commission was established. It
consisted of chairman Stanistaw Wroéblewski, deputy chairman Waclaw Miszewski,
rapporteur Henryk Konic, and members Kazimierz Przybylowski, Zygmunt Jundzitt
and Witold Pradzynski.” As early as the beginning of 1934, Henryk Konic presented
Zasady na ktorych opierac si¢ winien projekt ustawy o prawie spadkowem [The princi-
ples on which draft succession law should be based].” The discussion on the draft law
was set to begin in May 1934, but it was impossible due to the rapporteur’s death.*

19 H. Konic, Spadkobranie z prawa (ustawowe), Gazeta Sadowa Warszawska 1920, no. 11, pp. 81-84;
idem, Spadkobranie z prawa (ustawowe), Gazeta Sadowa Warszawska 1920, no. 12, pp. 93-99; S. Wré-
blewski, Zasady dziedziczenia ab intestato, Czasopismo Prawnicze i Ekonomiczne 1920, no. 1-4,
pp. 163-176.

20 L. Gornicki, Prawo cywilne..., p. 269; K. Przybytowski, Polskie miedzywojenne prace kodyfikacyjne
w dziedzinie prawa spadkowego, in: Ksigga Pamigtkowa ku czci Kamila Stefki, Warszawa—Wroctaw
1967, p. 259; G. Nancka, Podkomisja..., p. 3.

21 L. Gornicki, Prawo cywilne..., p. 270; G. Nancka, Podkomisja. .., p. 3.

22 G. Nancka, Podkomisja..., pp. 3-4.

23 K. Przybylowski, Polskie miedzywojenne prace kodyfikacyjne..., pp. 260-261.

24 G. Nancka, Podkomisja..., p. 4.
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Henryk Konic frequently discussed the assumptions and drafts of succession law
in the pages of the “Warsaw Court Gazette” The first publication appeared in March
1920, when an extensive article titled Spadkobranie z prawa (ustawowe) [Succession
by law (statutory)] was published. It was previously delivered as a lecture during
the proceedings of the Civil Law Section at the Sixth Congress of Polish Lawyers
and Economists in Warsaw. The discussion on the lecture given by Konic resulted
in adopting resolutions regarding the proposed principles of statutory succession.
The resolutions can be regarded as a significant but exclusive voice of the legal pro-
fession, because the Civil Law Section, and all the more so the Sixth Congress, was
not a body responsible for law codification.”

According to the rapporteur, the presented article consisted of several of the most
significant questions regarding the proposed principles of ab intestato succession,
which he answered at length, with the thoroughly erudite argumentation underpin-
ning the proposed position.?® The proposed measures were preceded by an analysis
of the regulations in force within the territories of the newly reconstituted Polish
state, with occasional reference to provisions originating from the era of the First
Republic of Poland. Moreover, the Swiss Civil Code of 1907 was a very important
point of reference for his considerations. His argumentation was not limited to the
normative level, but he also shed some light on the latest views of representatives
of succession law scholarship. The cited article has been extensively examined else-
where; consequently, the present discussion may be limited to the questions and
conclusions reached in the article, all the more so because the issue resurfaced many
years later, which will be discussed below.?’

Among the issues that warranted primary attention when preparing draft intestate
succession law were the questions relating to a restriction of inheritance, inheritance
rights of a surviving spouse, succession by non-marital children, and inheritance
of the heirless estate in the absence of statutory relatives and a surviving spouse.
The answers proposed by H. Konic were to become the general principles of future
intestate succession.

The proposed solution to the first issue was as follows: the estate was to pass on
to the decedent’s children and descendants and to his ascendants in the relevant
degrees of kinship without limitation of degree. In turn, relatives in the collateral
line, to a degree further than fourth, were not to inherit by operation of law. The
proposed rule was tantamount to a departure from appointing to the inheritance,

25 VI Zjazd Prawnikéw i Ekonomistéw Polskich, Gazeta Sadowa Warszawska 1920, no. 27, p. 222.

26 H. Konic, Spadkobranie z prawa (ustawowe), Gazeta Sadowa Warszawska 1920, no. 11-12, pp. 81-84,
93-99.

27 L. Gornicki, Prawo cywilne..., pp. 287-293.
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without any restrictions as to degrees, those relatives who nonetheless proved some
kinship to the decedent. At the forefront in this field were the Austrian, French and
Swiss codes, imposing restrictions on appointment to the inheritance by operation
of law. He believed that the appointment to the inheritance of distant relatives, who
probably may not have known the decedent and “recalled their existence only at the
moment when a substantial inheritance was left to be apportioned,” entails consid-
erable practical difficulties and may cause some ethical concerns. As a result of such
appointment to the inheritance, “at times a formalistic orgy takes place, driven by
unbounded greed and desire on the part of presumed heirs” He also highlighted
that the introduction of the rule did not jeopardise family stability because the direct
successors of the decedent would not be excluded and, on the other hand, the inclu-
sion of paternal cousins to the inheritance did not result in loosening family ties.?®

Another issue was the cited inheritance rights of a surviving spouse. H. Konic
pointed out significant discrepancies regarding the regulation of the legal situation
of a surviving spouse. Starting from the measures introduced by the provisions
of the Napoleonic Code and the Civil Code of the Kingdom of Poland in force in
former Congress Poland, which reduced their rights to a minimum. Through the
recognition of inheritance rights of a spouse by both ABGB and BGB (with the
calculation of the respective parts of the estate in the case of concurrence with living
relatives), to a specific system of the mutual right of spouses to inherit from each
other, which was introduced by the Collection of Laws of the Russian Empire in
force in the eastern voivodeships.

H. Konic chose to improve the legal situation of surviving spouses in such a man-
ner that, in concurrence with the decedent’s descendants and ascendants, they would
be entitled to one-half of the estate in full ownership. In the case of concurrence with
distant relatives having the right to the estate, the surviving spouse would obtain half
of the estate in full ownership and half as a life estate. In the absence of such rela-
tives, the surviving spouse would be entitled to the entire estate in full ownership.”

As a result of social and civilisational transformations that took place at the
beginning of the 20th century, the authors of the future succession provisions were
compelled to resolve the issue of the rights of non-marital children to the inheritance
from their parents, in particular from the father, which was highly controversial at
the time. The applicable civil codes introduced numerous obstacles, occasionally
going so far as to deny non-marital children the rights. The extremely severe, or

28 H. Konic, Spadkobranie..., pp. 81-83; idem, Prawo spadkowe wobec nowoczesnych prgdow w prawie
cywilnym, Warszawa 1925, p. 22.
29 Idem, Spadkobranie..., pp. 83, 93-96.
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even inhumane provisions were intended to safeguard the sanctity of the institution
of marriage and family. The Napoleonic Code was the most radical in that area.*
H. Konic held the view that such regulations were inherently unjust. He made it clear
that he would not deliberate on whether a non-marital child was to bear respon-
sibility for the parents’ behaviour, or whether his acknowledgement would lead to
marital breakdown and family decline. Instead, he placed emphasis on, as he referred
to it, “the social nature of the whole issue,” which he associated with the recently
ended war. The Polish territories experienced the passage of numerous armies and
years-long occupation, which led to a rise in the proportion of non-marital children.
The author wrote that it was improbable that children born out of wedlock were still
discriminated against. H. Konic called on the legislator to take a bold step by being
the first to set an example and introduce the principle of absolute equality between
marital and non-marital children into the legal system.*

The final issue to be regulated was the inheritance of heirless estate, or the right
of escheat. Contrary to the prevailing solution that involved transferring such estates
to the state, the rapporteur proposed that future regulations stipulate that, in the
absence of relatives in the statutory degree and a spouse, the estate should pass on
to a commune where the deceased had their last permanent residence. He justified
his concept by the increasing role of the self-government commune in the life of the
public. In the opinion of H. Konig, it takes on, and even increasingly takes over from
the government, more and more duties concerning the provision of optimal living
conditions for education, material growth, and broadly understood social welfare for
its residents. Consequently, it should be given means to carry out these and further
tasks.” The arguments put forward by H. Konic failed to convince the members of
the Sixth Congress of Polish Layers and Economists, who, in a resolution adopted
despite strong objections from the rapporteur, upheld the existing principle that the
heirless estate passed on to the state.”

The Civil Law Section of the Codification Commission had the chance to attend
a lecture prepared by H. Konic only at the end of the year, after which it obliged
its author to prepare a draft law. A reading of the Commission’s reports suggests
that the draft ab intestato succession law would be presented swiftly.** Despite the
assurances, this did not occur.

30 K. Sojka-Zielinska, Wielkie kodyfikacje cywilne. Historia i wspotczesnosé, Warszawa 2009, pp. 143, 205,
213, 330-331.

31 H. Konic, Spadkobranie..., pp. 96-98.

32 Ibidem, pp. 98-99.

3 VI Zjazd Prawnikéw Ekonomistow Polskich, Gazeta Sqgdowa Warszawska 1920, no. 27, p. 222.

3 KK.RP Dz O, vol. 1, Bull. 3, p. 93, Bull. 4, p. 114.
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At the start of 1924, an important address was given to the joint Legal Committees
of the Sejm and the Senate by President EX. Fierich, who called on the legislator
to clarify the assumptions behind the political and social reform of the right of
ownership and, given the extremely sensitive nature of the matter of succession law,
suggest the direction in which the related succession law was to evolve. Without
waiting for the law-maker’s position, H. Konic published Projekt ustawy o prawie
spadkowem w ogolnosci [Draft succession law in general] accompanied by an extensive
substantiation in thirteen numbers of the cited “Warsaw Court Gazette.” It consisted
of five chapters: Chapter I. “General provisions” (Articles 1-12), Chapter II. “Ac-
ceptance and renunciation of inheritance” (Articles 13-34), Chapter III. “Securing
the inheritance” (Articles 35-39), Chapter IV. “Division of inheritance” (Articles
40-45), Chapter V. “Division proceedings. Effects of divisions.” The assumptions
underlying the draft have been the subject of extensive analysis and reference can
be made here to their findings. It should be pointed out that the construction of
the general part of succession law was based on what its author considered the best
solutions, drawn from the regional codes and the Swiss Code. The author was guided
by the simplicity of the regulations and their practical usefulness.®

As asserted by EX. Fierich, the draft was discussed on numerous occasions during
the meetings of the succession law subcommission and, in general, all indications
pointed to a successful outcome. Unfortunately, the work failed to reach completion
once more.”® Moreover, the Commission awaited legislative decisions regarding the
issue of ownership, which had, in its view, taken on particular importance in connec-
tion with the agricultural reform being in progress. A state of peculiar anticipation,
lasting several years, did not result in any binding resolution and, even worse, led
at one point to the suspension of work.”

The issue was resumed only in the early 1930s, when another succession law
subcommission was set up. In 1934, rapporteur Konic prepared Zasady na ktérych
opiera¢ si¢ winien projekt ustawy o prawie spadkowem [The Principles on Which Draft
Succession Law Ought to Be Based]. The text of the principles largely reiterated the
assumptions underlying the article Spadkobranie z prawa (ustawowe) of 1920. The
author occasionally extended the substantiation of his theses. He also expanded his

35 H. Konic, Projekt ustawy o prawie spadkowem w 0gdlnosci, Gazeta Sgdowa Warszawska 1924, no. 34-
45, 49; L. Gornicki, Prawo cywilne..., pp. 273-287, 294.

36 EX. Fierich, Unifikacja ustawodawstwa, in: Dziesieciolecie Polski Odrodzonej. Ksiega pamigtkowa
1918-1928, Krakéw—Warszawa 1928, p. 266.

37 EX. Fierich, Sprawozdanie Prezydenta Komisji Kodyfikacyjnej, prof. Dr Ksaw. Fr. Fiericha, na posiedze-
niu polgczonych Komisji Prawniczych Sejmu i Senatu Rzeczypospolitej w dn. 31 stycznia 1924, Gazeta
Sadowa Warszawska 1924, no. 7, p. 87; L. GOrnicki, Prawo cywilne..., pp. 269-271.
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assumptions by two additional principles. The first referred to so-called seisin, or
the intromission by law. Out of the legislations in force in the Polish territories, that
measure was applied by the Napoleonic Code and BGB. The Russian provisions in
force in the eastern voivodships envisaged the confirmation of inheritance rights by
the court, but the cassation jurisprudence limited the need to obtain a prior decision
and recognised that an heir could exercise all rights available to the decedent at the
time of death. A contrary approach was adopted by ABGB, which laid down that
no one had the right to take possession of an inheritance without authorisation. It
was then necessary to await the court’s intervention, which transferred the inher-
itance into legal possession upon completion of proceedings.”® In his substantiation
of the introduction of that institute, the rapporteur referred even to the Chinese
Civil Code.”

The second principle related to the reserved share defined in the text as legitim.
He indicated a circle of necessary heirs, which included descendants — both marital
and acknowledged non-marital - as well as the surviving spouse, and, in the absence
of descendants, the ascendants. He believed that there were no grounds to expand
the circle of necessary heirs by, for example, siblings and their descendants, even
though the Swiss and Chinese codifications allowed for that possibility.*

Konic devoted the final part of the principles to determine the amount of the
reserved share, or the legitim. He referred to the legal solutions in force within the
Polish territories, as well as to the corresponding provisions of Swiss and Chinese
law. He made it clear that it was necessary to simplify the issue of legitim to the
greatest extent possible, assuming that the legitim should be half of the statutory
share, regardless of the nature of the necessary heir.*!

38 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file no.
K II1-268, Activity materials, Succession (interwar) 1928-1938; H. Konic, Zasady na ktérych opieraé
si¢ winien projekt ustawy o prawie spadkowem, p. 1. See also idem, Projekt ustawy o prawie spadkowem
w ogolnosci, Gazeta Sadowa Warszawska 1924, no. 37, pp. 573-574.

39 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file no.
K III-268, Activity materials, Succession (interwar) 1928-1938; H. Konic, Zasady..., p. 1.

40 H. Konic, Zasady..., p. 28.

41 Tbidem, p. 30; H. Konic, Prawo spadkowe..., pp. 6-7, 15, 19, 23.
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3. Stanistaw Wréblewski and a new vision of work on succession law

After the death of Henryk Konic, Zygmunt Nagorski became the new chairper-
son of the succession law subcommission. It also consisted of deputy chairperson
Witold Pradzynski, draft rapporteur Stanistaw Wréblewski, and members Ludwik
Domanski, Zygmunt Jundzitt and Kazimierz Przybylowski.* Stanistaw Wréblewski
commenced work and, in 1937, he presented to the subcommission the key principles
on which the draft was to be based, along with its first part and a substantiation.* The
assumptions underlying Stanistaw Wréblewski’s draft were made publicly available
in a report on the work of the Codification Commission of the Republic of Poland
in 1937. Based on the available sources, it can be concluded that the draft’s key
principle was the primacy of testamentary succession over statutory succession. In
the absence of a will, the decedent’s family members were to inherit the estate and,
in the next order, the commune of the decedent at the time of their death. Under
Wroblewski’s assumptions, the testamentary disposition was deemed invalid if exe-
cuted by a person without full legal capacity (Wrdblewski allowed the exception in
the case of a minor who has attained the age of 18 years and in the case of a waster).

Under the rapporteur’s assumptions, the draft was also to envisage the so-called
fideicommissary substitution, where the provisions on the conditional or time-limit-
ed appointment would be applicable, with the statutory regulation of legal relations
relating to the inheritance in a period prior to the fulfilment of a condition or the
arrival of a date. Wroblewski’s draft explicitly rejected the concept of joint wills. He
deemed a holographic, court and notarial will as the basic forms, and, in the case
of towns with no court or notary public, the draft would provide for an opportu-
nity of drawing up a will before the commune authority. He also allowed for the
possibility of entering into an inheritance agreement, but only between spouses or
fiancés. Wroblewski’s assumptions defined the order of appointing to the inheritance
pursuant to the Act. Among affinal relatives, descendant relatives were appointed
in the first class, and ascendant relatives with siblings and the siblings’ descendants
were appointed in the second class.

Another important assumption related to non-marital children. The rights of
succession of non-marital children in relation to the mother and her children and
reciprocally were to be the same as if a relationship by marriage existed between
them. In relation to the non-marital father and his children and reciprocally, such

42 L. Gornicki, Prawo cywilne..., p. 271; G. Nancka, Podkomisja..., p. 4.

4 Sprawozdanie Prezydenta Komisji Kodyfikacyjnej za czas od 1 czerwca 1934 do 31 marca 1937, in: Ko-
misja Kodyfikacyjna. Dziat Ogolny 1/17, Warszawa 1937, pp. 18-20; see L. Gérnicki, Prawo cywilne...,
p. 271.

STUDIA PRAWNICZE KUL 4(104) 2025

67



Grzegorz Nancka, Tomasz Adamczyk

68

equality would occur only where the father admitted the child into the family through
a voluntary legal act. A surviving spouse had the right to obtain half of the inher-
itance in the case of concurrence with relatives. In the absence of relatives entitled
to inherit, a surviving spouse would obtain the entire inheritance.

The significant assumptions of the draft also included the acceptance of limited
liability of the heir for the debts of the estate (up to the value of the inheritance),
unless specific provisions provided otherwise. The benefits of the inventory were
applicable only to an heir who proved that the value of the inheritance at the time
of the decedent’s death corresponded to the sum indicated by the heir. A properly
executed inventory justified the presumption in relations between the heir and the
creditors that it covered the totality of the rights forming part of the estate and that
it indicated their real value. In turn, where an heir caused a deliberately serious
inaccuracy in the inventory by their conduct, such heir would be liable to creditors
without a limit.*

The fortunately surviving sources related to the succession law codification
in interwar Poland include a draft of some provisions (the first 100) prepared by
Stanistaw Wroéblewski. This enables us to understand their content and structure.
The draft prepared by Wrdblewski was divided into titles, sections, and chapters.
The first title “Appointment to inherit” consisted of two sections. Section one, titled
“General provisions,” consisted of four chapters. Chapter one (Articles 1-2) was titled
“Estate,” chapter two (Articles 3-5) “Titles to appointment,” chapter three (Articles
6-21) “Conditions for the effectiveness of appointment,” chapter four “Moment of
appointment.” Section two was titled “Appointment from testamentary disposition.”
It consisted of chapter one titled “Testament” including division one (Articles 23-33)
“General provisions”, division two (Articles 34-49) “Institution of an heir” and di-
vision three (Articles 50-100) “Condition, term and mandate”*

The sources from the work of the Codification Commissions also include records
of the work of the succession law subcommission in 1938. They document the course
of discussions held during the individual meetings and allow for an understanding
of the detailed assumptions of the draft rapporteur. They clarify and broaden the
rapporteur’s theses published in 1937 in the Codification Commission publishing
house.*

The records show that during the first meeting of the succession law subcommis-
sion in 1938 Stanistaw Wroblewski further clarified his assumptions. He indicated,

4 Sprawozdanie Prezydenta Komisji Kodyfikacyjnej za czas od 1 czerwca 1934..., pp. 18-20.
45 See G. Nancka, Podkomisja..., pp. 117-139.
46 See ibidem, pp. 9-115.
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among other things, that the draft presented by him would not include provisions
regarding succession to small agricultural farms. He believed that those issues should
be regulated by a special statute. He argued that the issue of inheriting small agricul-
tural farms should not be regulated in succession law for two reasons. First, it was
reasonable to expect that succession law would include general provisions rather
than concentrate on a specific social group. Second, the standards governing the
inheritance of small agricultural farms should be linked to the provisions governing
the transfer of such farms by way of inter vivos acts. Wréblewski made it clear that
the provisions governing inter vivos acts should not be placed in succession law, as
it would contradict the rules of logic.”

Contrary to the German Civil Code (BGB), the draft prepared by Wroblewski
placed the provisions on testamentary succession before the provisions on statutory
succession. The rapporteur clearly highlighted that the rules of logic spoke in favour
of the fact that the primary heir is a person appointed by the testamentary disposi-
tion. This was meant to indicate that, in terms of the regulations being formulated,
priority should be given to succession based on testamentary disposition. Statutory
succession was intended to be supplementary in nature. It was to apply only in the
absence or invalidity of a testamentary disposition.*

Wroblewski’s stance failed to gain support from the subcommission members,
who were in favour of placing statutory succession before testamentary succes-
sion. For example, Zygmunt Jundzil argued that the testamentary disposition was
a relatively rare phenomenon in Polish relations. He pointed out that the prepared
provisions should correspond to the existing reality, and, for this reason, primacy
must be given to statutory succession.” A similar view was expressed by Zygmunt
Nagorski, who emphasised that the norms concerning intestate succession should
precede those governing testamentary succession, given that such an arrangement
had been adopted by the majority of legal systems in force within Poland prior to
the restoration of independence. Moreover, this was supported by fundamental,
customary, and practical reasons.” The lively discussion lasted quite a long time, but
ultimately the deadlock was broken thanks to a proposal put forward by Kazimierz
Przybylowski. This scholar argued that the issue of which type of succession should
have primacy should be conditioned on the subcommission’s position on a number
of other issues that would emerge in the course of the discussion. For that reason,
Przybytowski proposed that the resolution of the issue of primacy of the particular

47 Ibidem, pp. 9-10; K. Przybylowski, Polskie miedzywojenne prace kodyfikacyjne..., p. 268.
48 G. Nancka, Podkomisja..., p. 10.

49 Ibidem, pp. 10-11.

50 Ibidem, p. 11.
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regulations be postponed until the completion of the deliberations on the draft,
which was welcomed by the other subcommission members.*

After the end of the discussion on one of the key assumptions of his draft, Wré-
blewski clarified further its remaining theses in several directions. He added that
he had limited the legitim following the Anglo-American pattern. He believed that
succession law should uphold the individualistic principle and, accordingly, the
decedent’s family should not be granted further entitlements to the decedent’s estate.
Moreover, the rapporteur pointed out that his draft embraced the same method as
the creators of the German Civil Code, that is, the furthest-reaching resolution of
any potential doubts by the legislator.*

4, Kazimierz Przybytowski. The concept formulated by the last rapporteur
of succession law in interwar Poland

The work aimed at the succession law codification was halted once again, on that
occasion due to the death of Stanistaw Wréblewski. In December 1938, the subcom-
mission was placed in the position of having to select a new draft rapporteur for the
second time. In January 1939, Kazimierz Przybytowski became a new rapporteur.
As early as in April 1939, he submitted the fundamental principles of draft succes-
sion law to the subcommission.> Until the outbreak of World War Two, half of the
twenty theses on which the draft was to be based were presented for discussion.*

So far, the only reliable information regarding the work on succession law ac-
cording to the assumptions prepared by Kazimierz Przybylowski came from his
report of the meeting held on 1-4 May 1939. The rapporteur indicated that the
subcommission had the opportunity to respond to the content of the first seven
theses. He recalled that:

for the first time, the subcommission had the opportunity to express its views on such an
important issue as statutory succession. In this respect, when it comes to succession by
relatives, I proposed three classes: 1) decedent’s descendants, 2) decedent’s parents and

51 Ibidem, p. 11; see K. Przybytowski, Polskie migdzywojenne prace kodyfikacyjne..., p. 268.

52 G. Nancka, Podkomisja..., p. 12.

5 See G. Nancka, Podstawowe zasady projektu prawa spadkowego z 1939 roku. Edycja Zrédtowa, Kra-
kowskie Studia z Historii Panistwa i Prawa 2025, vol. 18, no. 1, pp. 69-82. See also L. Gornicki, Prawo
cywilne..., p. 272; G. Nancka, Podkomisja..., p. 4.

54 K. Przybytowski, Polskie migdzywojenne prace kodyfikacyjne..., p. 269. See also L. Goérnicki, Prawo
cywilne..., p. 272; G. Nancka, Podkomisja..., pp. 4-5.
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siblings and the siblings’ descendants entering their place, 3) decedent’s grandparents.
However, the subcommission resolved to supplement the third class by including the de-
scendants of grandparents, entering their place in a manner envisaged, for example, by
the Austrian Civil Code. As regards non-marital kinship, it was accepted that it justifies
succession on a par with a marital one in relations between child and mother and her
relatives; also between child and father, but only in the case of voluntary acknowledge-
ment. It was resolved to grant the spouse: a) alongside the decedents relatives - a fourth
share of the inheritance, b) alongside relatives of the second and third degree - a half,
¢) in the absence of such relatives - the entire inheritance. A separated spouse, who is in
competition with relatives, obtains only half of the fractions mentioned above, and only
if the separated spouse is not at fault. A spouse appointed to the inheritance alongside
the decedent’s relatives obtains, above the inheritance share, the movable property be-
longing to the marital household and household furnishings, excluding items of special
value. A spouse does not inherit and does not obtain the movable property cited above
if, at the time of the decedents death, the marriage was: 1) annulled or divorced or
2) legally separated due to the surviving spouse’s fault (either solely due to their fault or
the fault of both spouses) by a final and binding ruling. The subcommission adopted
a system of reserve to the benefit of descendants, ascendants and the decedent’s spouse
to the extent of half of the statutory inheritance share. Only the will was admitted, the
inheritance contract was rejected.”

The sources preserved in the form of typescript include the text of the twenty
theses put forward by the scholar titled Podstawowe zasady prawa spadkowego [ The
fundamental principles of succession law]*® and a substantiation of the first seven of
them titled Uzasadnienie podstawowych zasad projektu prawa spadkowego. (Czes¢ 1)
[The Substantiation of the Fundamental Principles of Draft Succession Law (Part
one)].” The source materials allow for formulating numerous important observations
and conclusions. First, the theses took the form of precisely formulated and ordered
principles. The twenty theses were arranged in general editorial units expressed
in the form of digits I-VI. The structure was as follows: L. Titles to succession in
general (thesis 1), II. Appointment of the family to the inheritance (theses 2-5),
III. Appointment of testamentary heirs (theses 6-12), IV. Acquisition of the

55 K. Przybylowski, Polskie migdzywojenne prace kodyfikacyjne..., p. 269.

5 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K II1-268, Activity materials, Succession (interwar) 1928-1938: The fundamental principles of
succession law. April 1939, p. 10.

57 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K II1-268, Activity materials, Succession (interwar) 1928-1938: The Substantiation of the Funda-
mental Principles of Draft Succession Law (Part one). April 1939, p. 31.
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inheritance (theses 13-18), V. Legacy (thesis 19), VI. Liability for inheritance ob-
ligations (thesis 20).%®

In his substantiation of the fundamental principles of draft succession law, Przy-
bytowski pointed out that the draft was intended for common succession law. This
meant that a separate succession in the scope of agricultural farms was excluded
from the provisions of the draft.”” Przybylowski indicated that this position corre-
sponded to the decisions adopted in the course of the work conducted in 1938. The
preserved source shows that the draft rapporteur held the view that the separate
treatment of the issue resulted from the inheritance-legal questions, inter vivos acts,
and enforcement and agrarian questions.

The theses put forward by Przybylowski make it clear that universal succes-
sion was adopted as the prevailing concept. The rapporteur’s principal issue was
to determine the principles of succession and titles of appointment. Przybylowski
believed that it was necessary to take into account primarily the family ties and the
decedent’s will. Both of these moments should determine the appointment to the
inheritance and a reasonable compromise should be reached in the case of a conflict.
It would consist of taking into account “the line of the continuous and significant
recognition of the interests of the decedent’s family”® Przybytowski argued that “the
most common cases of mortis causa transfer of the estate occur precisely within the
decedent’s close family”®' Accepting the primacy of family ties as a title of appoint-
ment to the inheritance, he adopted an assumption completely different from that
of Stanistaw Wréblewski.®

Drawing on the Austrian Civil Code (ABGB) and the Swiss Civil Code (ZGB),
Przybylowski carried out a classification of heirs into classes according to the paren-
telic system. He based his reasoning on the assumption that the closest familial ties
connect only a certain group of individuals, such as descendants, spouse, parents and
grandparents, and siblings and their descendants.*® Przybytowski also emphasised the

58 See G. Nancka, Podstawowe zasady..., pp. 69-82.

5 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K III-268, Activity materials, Succession (interwar) 1928-1938: The Substantiation of the Funda-
mental Principles of Draft Succession Law (Part one). April 1939, p. 1.

60 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K II1-268, Activity materials, Succession (interwar) 1928-1938: The Substantiation of the Funda-
mental Principles of Draft Succession Law (Part one). April 1939, pp. 2-3.

61 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K III-268, Activity materials, Succession (interwar) 1928-1938: The Substantiation of the Funda-
mental Principles of Draft Succession Law (Part one). April 1939, Kwiecieni 1939, p. 3.

62 See G. Nancka, Podkomisja..., p. 4.

6 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K III-268, Activity materials, Succession (interwar) 1928-1938: The Substantiation of the
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importance of treating non-marital consanguinity on an equal footing with marital
consanguinity, but only in relationships between a child and the mother and her
relatives.®* He was also in favour of the system of reserve, which he understood as
an inheritance share reserved in natura for necessary heirs.

He did not envisage the introduction of the legitim system, under which an en-
titled person may claim payment of a sum corresponding to the value of a specified
share of the estate..”” The rapporteur also made a reference to liability for inheritance
debts. A general principle of the heir’s liability for inheritance debts, in principle
without limitation, was introduced. The heir’s liability could be limited to the amount
of the estate in a case where the heir accepted the estate before a court or a notary
public under the benefit of inventory, prior to the expiry of the period during which
the succession could be rejected.®

Conclusions

The succession law codification followed a rather complex course in interwar Poland.
The difficulties and obstacles emerged at the very beginning of the work and in fact
persisted until 1933. Although two introductory drafts of ab intestato succession
were prepared in 1920, year 1933 marked a turning point in the history of succession
law codification in interwar Poland. Events of an objective nature, relating to the
death of two of the three rapporteurs of succession law, were largely responsible for
the failure to complete the work before the outbreak of World War Two. Another
obstacle was that the three rapporteurs of succession law in interwar Poland had
differing views in certain areas of its codification. Starting the work from the phase
of the preparation of assumptions three times undoubtedly affected the speed of the
codification process. The primary difficulty to be resolved by the rapporteurs was the
selection of fundamental assumptions and the choice of models to be sought when

Fundamental Principles of Draft Succession Law (Part one). April 1939, p. 5.

64 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K II1-268, Activity materials, Succession (interwar) 1928-1938: The fundamental principles of
succession law. April 1939, p. 2.

65 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K III-268, Activity materials, Succession (interwar) 1928-1938: The Substantiation of the Funda-
mental Principles of Draft Succession Law (Part one). April 1939, pp. 26-27.

66 Archive of the Polish Academy of Sciences and the Polish Academy of Arts and Sciences, file
no. K II1-268, Activity materials, Succession (interwar) 1928-1938: The fundamental principles of
succession law. April 1939, p. 10.
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formulating these. The first rapporteur, Henryk Konic, was quite consistent in his
views, refining his 1920 assumptions in 1933. However, he did not have the chance
to present them in the course of discussion at a subcommission meeting. The vision
developed by Stanistaw Wrdblewski, significantly different from the assumptions
of Henryk Konic, assuming the primacy of testamentary succession, came in for
considerable criticism from the subcommission members. It is highly likely that
had the work been continued, it would not have been accepted. Nevertheless, the
most concrete, organised, and coherent vision of the succession law codification
was presented by Kazimierz Przybylowski. The logical and clear arrangement of
twenty theses offered hope for the swift completion of the process of succession law
codification. The prepared substantiation of the first part and the swift course of
the discussion on it made such an assumption even more plausible. However, the
outbreak of World War Two made the completion of the work impossible. Against
the background of the other two rapporteurs, Przybylowski’s achievements were
of greatest importance from the point of view of succession law codification after
World War Two. Przybylowski was the only succession law rapporteur surviving
World War Two and he witnessed the work on the codification in interwar Poland.
This allowed him, as he put it, “to exploit the achievements of the interwar period”
in the course of work on the provisions after World War Two.*’
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Abstract: The purpose of this paper is to analyse and evaluate the regulation of the right to obtain an expla-
nation of the decision-making procedure in an individual case contained in Article 86 (1) of the Artificial Intelli-
gence Act (AIA). At the outset of the study, Article 22 (1) of the GDPR is also analysed in order to then establish
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associated with the exercise of the right established in Article 86 (1) of the AIA. The analysis carried out has
allowed for the formulation of final conclusions, which show, inter alia, that the subjective and objective scope
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or complete ADM issued using a high-risk Al system. The paper uses a law-comparative method.
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Streszczenie: Celem niniejszego opracowania jest analiza i ocena regulacji odnoszacych sie do prawa do uzy-
skania wyjasnien dotyczacych procedury podejmowania decyzji w indywidualnej sprawie, zawartych w art. 86
ust. 1 Aktu o sztucznej inteligencji (AIA). Na wstepie przeanalizowano rowniez art. 22 ust. 1 Ogdlnego rozpo-
rzadzenia o ochronie danych osobowych (RODO), aby nastepnie ustali¢, jaka jest wzajemna zalezno$¢ miedzy
tymi dwoma przepisami. Umozliwito to ponadto zidentyfikowanie potencjalnego ryzyka zwiazanego z korzy-
staniem z prawa ustanowionego w art. 86 ust. 1 RODO. Przeprowadzona analiza pozwolita na sformutowa-
nie wnioskéw koncowych, z ktérych wynika miedzy innymi, ze zakres podmiotowy i przedmiotowy art. 86
ust. 1 AIA jest szerszy niz art. 22 ust. 1 RODO, jak réwniez, ze konsekwencje poszczeg6lnych decyzji uzasad-
niajacych zastosowanie art. 86 ust. 1 AlA sg na tyle szerokie, iz w praktyce moga mie¢ zastosowanie do decyzji
catkowicie lub czesciowo zautomatyzowanych, wydanych z wykorzystaniem systemu Al wysokiego ryzyka.
W artykule zastosowano metode prawno-poréwnawcza.
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Pestome: Llenbio HacToALero nccnefoBaHna ABMAETCA aHaNN3 1 OLeHKa NMONOMXKEHNI, KacaloLmxca npasa Ha
nonyyeHvie pasbACHEHN OTHOCUTENbHO NPoLeAypPbl MPUHATAA PeLLeHin NO NHAMBUAYaNbHOMY feny, Coaep-
Xawuxca B cTaTbe 86 (1) 3akoHa 06 nckyccTBeHHOM MHTennekTe (AlA). Ha nepBom 3Tane Takxe aHanm3mpyeTtcs
cTaTba 22 (1) O6Lero pernameHTa o 3aLuTe nepcoHasnbHbIX AaHHbIX (RODO), 4Tobbl 3aTemM YCTaHOBUTb B3a-
MNMOCBA3b MEXAY STUMM [IBYMA MOSIOKEHNAMN. KpoMe TOro, 3To NO3BOAWIO BbIABUTL NOTEHLMANbHbIE PUCKK,
CBA3aHHble C NCMONb30BaHVEM NpaBa, ycTaHOBNeHHOro B cTatbe 86 (1) RODO. MNpoBeaeHHbIN aHany3 no3Bo-
nun cpopmynmnpoBaTb OKOHYaTENbHbIE BbIBOABI, U3 KOTOPbIX, B YACTHOCTU, ClIeAyeT, YTO CyObeKTHbIN 1 06beKT-
HbI1 oxBaT cTaTby 86 (1) AlA wupe, yem cTatbi 22 (1) RODO, a Tak»e YTO NOCNeACcTBUA OTAENbHbIX PeLleHui,
060CHOBbBIBalOLLYIX NPUMeHeHVe cTaTbk 86 (1) AlA, HACTONBKO LIMPOKW, YTO Ha MPAKTUKE MOTYT MPUMEHATHCA
K MOMHOCTbIO UM YaCTUYHO aBTOMATU3MPOBAHHBIM PELIeHNAM, MPUHATbIM C UCMONIb30BaHMEM cucTembl A
BbICOKOrO pUCKa. B cTaTbe ncnonb3oBaH NpaBoOBOWN CPAaBHUTENbHbIN METOA,

KnioueBble cnoBa: cuctembl /W, aBTomMaTri3MpoBaHHble pelleHns, 3aKoH 06 NCKYCCTBEHHOM UHTENeKTe

AHoTauifa: MeToto i€l cTaTTi € aHani3 Ta OLiHKa NONOXeHb, Lo CTOCYITbCA NpaBa Ha OTPUMAHHA MOACHEHb
LWOAO Npoueaypy NPUNHATTA PilleHHA B iIHAMBIAYanbHilN cnpasi, AKi MICTATbCA B €TaTTi 86 (1) AKTY Npo WTyy-
HUI iHTenekT (AIA). Ha nouaTKy Takox npoaHanizoBaHo cTaTTio 22 (1) 3aranbHoro perfameHTy npo 3axucT nep-
coHanbHux aaHux (RODO), wo6 3roqom BU3HAUUT B3AEMO3B'A30K MixK LMY IBOMA NOSIOKEHHAMM. Lle Takox
[03BOSIAO BU3HAYUTK MOTEHLiNHI PU3MKK, MOB'A3aHI 3 BUKOPUCTAHHAM MpaBa, BCTAHOBNEHOro B CTaTTi 86
(1) RODO. lMNposefeHnit aHani3 403BONNB CHOPMYNIOBATY OCTATOUHI BUCHOBKM, 3 AKUX, CEPeA iHLIOro, BUMIM-
Ba€, O CY6'eKTHNI Ta 06'eKTHIIN 06cAr cTaTTi 86 (1) AlA € WwupLumm, Hixxk 0b6car, nepenbaueHnin ctatteto 22 (1)
RODO, a TakoX Lo HaCcNifKy OKPeMUX pilleHb, AKi OOFPYHTOBYIOTb 3aCTOCYBaHHSA CT. 86 (1) AlA, € HaCTiNbKM WK-
POKMMU, O Ha NPaKTHLi MOXYTb MOLUMPIOBATUCA Ha MOBHICTIO ab0 YaCcTKOBO aBTOMATW30BaHi PilLeHHs, Npu-
NHATI 3 BUKOPUCTaHHAM cucTemu LU BUCOKoro prsuKy. Y cTaTTi 3acTOCOBaHO NOPIBHANBbHO-NPaBOBUI METOS.

KniouoBi cnoBa: cuctemu LI, aBTomMaT30BaHi pilleHHA, AKT MPO WTYYHUI iHTENeKT

Introduction

The purpose of this paper is to analyse and evaluate the regulations on the right to
obtain clarification on the decision-making procedure in an individual case as set
forth in Article 86 (1) of the Artificial Intelligence Act (AIA).

Artificial intelligence systems (Al systems) can be used in various ways. The
result of their operation can be used to make a decision that triggers a “legal effects
concerning him or her or similarly significantly affects him or her”

This can happen in two ways. First, the end result of the A system’s operation can
be used to make a human decision (partially automated decision - partially ADM).
Second, such a decision can also be made in an automated manner without human
involvement, and therefore based solely on the operation of an algorithm (automated
decision - ADM). In both cases, the person affected by the decision has the right
to obtain an explanation of the procedure for making the decision, and thus also to
what extent the AI system contributed to the decision, or what the rules of the Al
system were. Article 86 (1) of the AIA includes the right to obtain an explanation of
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the decision-making procedure in an individual case. In contrast, Article 22 (1) the
GDPR? included the right to obtain information from the controller about automated
data processing (ADM), including profiling. As a result, one may wonder what the
interplay is between these provisions. In addition, it needs to be determined whether
Article 86 (1) of the AIA applies to ADM and partially ADM. The personal scope
of Article 86 (1) of the AIA is also analysed, including its relation to Article 22 (1)
of the GDPR, the consequences the decision has, and the scope and risks regarding
the right to clarification from this provision.

Accordingly, the research intention undertaken in this paper is to discuss and
analyse Article 86 (1) of the AIA, to compare its scope with Article 22 (1) of the
GDPR, and to identify risks that may hinder the realisation of the right included
therein. The paper uses a legal-comparative method.

1. Definitions of the terms Al system, high risk Al system and deployer
included in Article 86 of the AIA

The analysis of Article 86 of the AIA should begin with a discussion of the defini-
tions of the legal terms that are included therein, i.e. Al system, high-risk Al system
and deployer. This is because it is necessary for further interpretation of the law
included therein.

The first of these terms, the AIA system, is defined in Article 3 (1) of the AIA.
According to this provision, ‘Al system’ means a machine-based system that is de-
signed to operate with varying levels of autonomy and that may exhibit adaptiveness
after deployment, and that, for explicit or implicit objectives, infers, from the input
it receives, how to generate outputs such as predictions, content, recommendations,
or decisions that can influence physical or virtual environments. As J. Rzymowski
points out, in this definition, A is a feature of an Al system. It is a feature of a system
that is machine-based, so it is a feature of an installed computer program that aims
to operate at different levels of autonomy. Al in this definition is characterised by
post-implementation adaptation (system learning) and the ability to make infer-
ences that occur for explicit or implicit purposes. Based on input data, the system

1 See also Article 15 (1) (h) of the GDPR.

2 Regulation of the European Parliament and of the Council laying down harmonised rules on artificial
intelligence and amending regulations: (EC) No 300/2008, (EU) No 167/2013, (EU) No 168/2013,
(EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and directives: 2014/90/EU, (EU) 2016/797 and
(EU) 2020/1828 (Artificial Intelligence Act), O] L 409, 4.12.2020.
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is expected to generate results belonging to one of the groups listed in Article 4 (3)
of the AIA . In turn, deployer according to article 3 (4) of the AIA “means a natural
or legal person, public authority, agency or other body using an Al system under its
authority except where the Al system is used in the course of a personal non-pro-
fessional activity”

For the purpose of determining the essence and scope of the right under Article
86 (1) of the AIA, it is necessary to focus on the concept of a high-risk Al system,
since it is the result of the operation of these systems alone that allows the exercise
of the right included therein.

A high-risk AI system, to which explicit reference is made in Article 86 (1) of
the AIA, are listed in Annex III, with the exception of systems listed under point
2 thereof. Moreover, an Al system will always be considered to be high-risk where
the Al system performs profiling of natural persons (Article 6 (2) (3) of the AIA).
Significantly, an Al system referred to in Annex III shall not be considered to be
high-risk where it does not pose a significant risk of harm to the health, safety or
fundamental rights of natural persons, including by not materially influencing the
outcome of decision making (art. 6 (3) of the AIA).

If an AT system does not pose a significant risk of harm to health, safety or
fundamental rights, including by not significantly affecting the outcome of the
decision-making process, it is not classified as a high-risk AI system. In such a case,
Article 86 of the AIA does not apply. The legal definition of risk is included in
Article 3 (2) of the AIA as “the combination of the probability of an occurrence
of harm and the severity of that harm.” This is the sense in which risk is to be
understood under Article 86 (1) of the AIA. However, it can be problematic to
determine whether a particular Al system “does not pose a significant risk to the
health, safety or fundamental rights of individuals. The provision uses the phrase
“significant risk,” so it should be a risk greater than the typical average risk in
a given situation. In addition, it must concern health, safety or fundamental rights.

Another problem related to the application of Article 86 of the AIA may be the
possibility of changing the list of AI systems classified in Annex III to the AIA as
high-risk systems. Such changes may be made by the Commission pursuant to Article
7 (1) of the AIA by adding high-risk AI systems to Annex III or by modifying their
use cases once the conditions set forth in that provision are met together. Changes
to Al systems of high-risk systems through modifications to Annex III may result
in the following difficulties in exercising the right under Article 86 of the AIA, due

3 J. Rzymowski, Definicja prawnicza sztucznej inteligencji na podstawie rozporzgdzenia PE i Rady (UE)
2024/1689 w sprawie sztucznej inteligenciji, Przeglad Prawa Publicznego 2024, no. 11, pp. 56-63.
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to, for example, the classification of the AI system in question as a high-risk system
and the lack of practice related to its application.

2. Personal scope of Article 86 (1) AIA

According to the 86 (1) of the AIA the right to explanation of individual deci-
sion-making has “any affected person subject to a decision which is taken by the
deployer on the basis of the output from a high-risk AI system.” With the addressee
of this provision so defined, clarification is required as to how the phrases should
be interpreted “any affected person subject to a decision” and decision “taken by the
deployer on the basis of the output from a high-risk AI system.” In the case of the
subject of such a decision, the wording above indicates that the right under Article
86 (1) of the AIA is vested in any person (physical and legal) who is the addressee of
such a decision. The essence of the decision, on the other hand, is that the basis for
the decision is the result (output) of the high-risk AI system. Thus, it is a decision
made by the deployer based on the output of the high-risk Al system. One should
favour the interpretation of Article 86 (1) of the AIA, according to which it applies
to both of the above-mentioned situations. The following arguments support this
interpretation of this provision.

First, the provision of Article 86 (1) of the AIA refers to clarifying the role
of a high-risk AI system in the decision-making process. The phrase used in this
provision, “decision which is taken by the deployer on the basis of the output from
a high-risk AI system” indicates that the output from a high-risk AI system is the
basis for a partial ADM or ADM. In the case of ADM, reference can be made to
Article 22 (1) of the GDPR,* according to which the data subject has the right not
to be subject to a decision which is based solely on ADM of personal data, including
profiling, and which produces legal effects with respect to the data subject or simi-
larly significantly affects the data subject.” ADM in light of this provision should be
distinguished from profiling. First of all, ADM is a decision-making process based
solely on automated data processing without human involvement. Profiling, if it

4 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119/1,
4.05.2016.

5 See also Article 22 (2) (3) (4) of the GDPR.
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precedes such a decision, also does not involve a human being.® Profiling is defined
in Article 4 (4) of the GDPR as “any form of automated processing of personal data
consisting of the use of personal data to evaluate certain personal aspects relating to
a natural person, in particular to analyse or predict aspects concerning that natural
person’s performance at work, economic situation, health, personal preferences,
interests, reliability, behaviour, location or movements”. Thus, profiling is a process
of collecting personal data in the course of which their characteristics, behavioural
patterns are assessed in order to place them in a certain category or group, in par-
ticular for the purpose of analysis, prediction concerning, for example, interests.
Importantly, under Article 22 (1) of the GDPR, a person will not be subject to ADM
if the person has a real influence on the content of the decision made in this process.
Such a decision may be suggested by an automated mechanism, but the final choice
as to its content should be made by the person.”

Second, Article 6 (3) of the AIA clearly indicates that high-risk AI systems listed
in Annex III shall not be considered to be high-risk where it does not pose a sig-
nificant risk of harm to the health, safety or fundamental rights of natural persons,
including by not materially influencing the outcome of decision making. Therefore,
if an Al system does not materially affect the health, safety, or fundamental rights,
it is not a high-risk AI system within the meaning of this provision. Meanwhile, it
is clear from the wording of Article 86 (1) of the AIA that the right to clarify the
decision-making procedure established therein applies only to high-risk Al sys-
tems. As indicated earlier, it may be problematic under Article 6 (3) of the AIA to
determine whether a high-risk Al system listed in Annex III to the AIA is, in fact,
not one, because “it does not pose a significant risk of harm to the health, safety or
fundamental rights of natural persons, including by not materially influencing the
outcome of decision making.” This is important because if the system is not a high-
risk Al system, a person will not be entitled to Article 86 (1) of the AIA.

6 Grupa Robocza Art. 29 ds. Ochrony Danych, Wytyczne dotyczace zautomatyzowanego podejmowa-
nia decyzji w indywidualnych przypadkach i profilowania dla celéw rozporzadzenia 2016/679, 2018,
p. 20.

7 Cf. M. Ciechomska, Prawne aspekty profilowania oraz podejmowania zautomatyzowanych decyzji
w ogélnym rozporzgdzeniu o ochronie danych osobowych, Europejski Przeglad Sadowy 2017, no. 5,
p- 40; E Geburczyk, Kryteria dopuszczalnosci decyzji zautomatyzowanych w Swietle brzmienia art. 22
ust. 1 RODO, Przeglad Ustawodawstwa Gospodarczego 2022, no. 5, p. 37.
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3. Consequences of individual decisions justifying the use of Article 86 (1)
of the AIA

Article 86 (1) of the AIA sets forth the consequences of a deployer’s decision based
on “the output from a high-risk Al system.” Such a decision “produces legal effects
or similarly significantly affects that person in a way that they consider to have
“an adverse impact on their health, safety or fundamental rights.” In analysing the
above implications, clarification is needed on how to understand the phrases “legal
effects or similarly significantly affects that person” and “to have an adverse impact
on their health, safety or fundamental rights” The first phrase used in Article 86
(1) of the AIA is analogous to the definition of the effects of an automated decision
in Article 22 (1) of the GDPR, i.e. “legal effects concerning him or her or similarly
significantly affects him or her” When applying Article 22 (1) of the GDPR, it is
necessary for ADM to have legal effects or other significant impact on a person,®i.e.
a situation in which its effect is the creation, modification or termination of a legal
relationship, triggering a change in legal or contractual rights or obligations. On the
other hand, “other significant impact” on a person in the case of Article 22 (1) of
the GDPR in the literature, as a rule, is described quite casuistically. On the other
hand, in practice, it can raise difficulties of interpretation due to the fact that it is
a vague criterion, and therefore dependent on the context-dependent.’

These considerations remain valid also in the case of Article 86 (1) of the AIA,
since the consequences of the decision are described therein analogously to those
of Article 22 (1) of the GDPR, which means that their definition may raise inter-
pretative difficulties here as well. Some guidance may be provided by the scope of
the consequences triggered, that is, their significant impact on health, safety and
fundamental rights. Importantly, it will be the person affected by the decision who
will decide whether the goods, rights have been violated, as indicated by the use
of the phrase “in a way that they consider” Thus, it will be a subjective assessment
made by an individual or legal entity (as Article 86 (1) of the AIA uses the phrase,
“anyone”).

The second phrase under review “an adverse impact on their health, safety or
fundamental rights” requires interpretation of each of the terms used in it. Helpful
in interpreting these terms may be found in the preamble of the AIA, where they
are repeatedly used. Recital 8 of the AIA clearly emphasises the need to implement
harmonised AI rules that will, on the one hand, promote the development of AI

8 Ibidem, p. 40.
9 See F Geburczyk, Kryteria..., p. 38 ff.
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in the EU market and, on the other hand, ensure a high level of protection of such
public interests “such as health and safety and the protection of fundamental rights
[...]7 In order to protect these values, as well as derive the greatest possible benefit
from the use of Al systems, entities such as providers, deployers and affected per-
sons with the necessary notions to make informed decisions regarding Al systems
should be equipped (Recital 20). An important consideration for classifying an Al
system as high risk is the extent to which it has an adverse impact on the funda-
mental rights protected by the Charter, e.g. protection of personal data, the right to
non-discrimination, consumer protection (Recital 48).'

In the case of the terms health and safety, reference can be made to their lexical
meanings. Health in this sense is “the state of a living organism in which all functions
are running properly”'! In Article 86 (1) of the AIA, this premise applies to physical
and mental health.”” While security is a “state of not being threatened.”" For the
term “fundamental rights,” refer to the EU Charter of Fundamental Rights,"* which
includes rights relating to dignity, freedom, equality, among others. The Charter,
despite its controversies and few drawbacks, has advantages such as, among others,
the creation of a mechanism for the protection of fundamental rights within the
EU and the guarantee of rights already present in national legal orders.”” Due to
the broad scope of the rights included in the Charter, the right under Article 86 (1)
of the AIA will also be able to be exercised broadly, as it will be enjoyed by anyone
whose fundamental rights meet the requirements of this provision, if the decision
poses a significant risk to the aforementioned fundamental rights.

As indicated at the outset, one may wonder what is the relationship between
the right to obtain an explanation under Article 86 (1) of the AIA and the right
to information under Article 22 (1) in conjunction with Article 15 (1) (h) of the
GDPR. The scopes of the two provisions differ, and consequently, Article 86 (1)
of the ATA may supplement the regulation of Article 22 (1) of the GDPR, which
in turn should be interpreted in conjunction with Article 15 (1) (h) of the GDPR.
According to Article 15 (1) (h), the data subject shall have the right to obtain from

10 See also Recital 67 and 171 of the AIA.

I Term “health”, Stownik jezyka polskiego PWN, https://sjp.pwn.pl/szukaj/rowie%20.html [access:
10.03.2025].

12 See Recital 29 of the AIA.

13 Term “safety’, Stownik jezyka polskiego PWN, https://sjp.pwn.pl/sjp/szukaj/bezpiecze%C5%84stwo
[access: 10.03.2025].

14 Charter of Fundamental Rights of the European Union, OJ C 202/389, 7.06.2016, https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12016P/TXT [access: 10.03.2025].

15 1. Malczyk, Znaczenie Karty praw podstawowych Unii Europejskiej dla Polski, Kortowski Przeglad
Prawniczy 2012, no. 1, pp. 28-29.
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the controller confirmation as to whether or not personal data concerning him or
her are being processed, and, where that is the case, access to the personal data and
the following information of the existence of automated decision-making, including
profiling, referred to in Article 22 (1) and (4) of the GDPR and, at least in those cases,
meaningful information about the logic involved, as well as the significance and the
envisaged consequences of such processing for the data subject,'® The information
is to be provided “in a concise, transparent, intelligible and easily accessible form,
using clear and plain language” (Article 12 (1) of the GDPR), so it cannot, for ex-
ample, be worded in an abstruse manner or use specialised language. In the case of
Article 86 (1) of the AIA, the explanation is to be “clear and meaningful.” The clear
explanation requirement can also refer to the use of clear language.

The material scope of the two provisions is also different. Article 22 (1) of the
GDPR will not apply to ADM in two situations. First, when personal data are not
processed, even if they lead to legal effects or have a similar effect (e.g. anonymous
GPS data), or the decision is partially automated. Second, when “the decision does
not lead to legal effects or does not have a similar significant effect, such as when an
algorithm, based on an IP address, automatically decides on the language in which
a particular user will be displayed on a web portal page”"” In the former case, you will
be able to exercise your right under Article 86 (1) of the AIA to receive clarification
on the role of the high-risk AI system at various stages of decision-making.'® These
will be situations where the decision will be partially automated, or personal data
will not be processed, but the decision will have a legal effect or other significant
impact. This may therefore be the basis for obtaining a clarification to the deployer
regarding the role of the high-risk AI system in the decision. Article 86 (1) of the
AIA is therefore complementary to Article 22 (1) of the GDPR. In particular, Article
86 (1) of the AIA (as opposed to Article 22 (1) of the GDPR), explicitly establishes
the right to obtain clarification, and this also applies to partial ADM.

A comparison of the scopes of Article 86 (1) of the AIA and Article 22 of the
GDPR leads to the following conclusions.

16 K. Kelder, On the Relative Importance of the AI Act Right to Explanation, 2024, https://digi-con.org/
on-the-relative-importance-of-the-ai-act-right-to-explanation/ [access: 10.03.2025]; judgement of
the Court of Justice of 7 December 2023, C-634/21, LEX no. 3634999, par. 56; see also M. Kupiec,
Nowe spojrzenie na zautomatyzowane podejmowanie decyzji w rozumieniu art. 22 RODO - glosa do
wyroku Trybunatu Sprawiedliwosci z 7.12.2023 r., C-634/21, Europejski Przeglad Sadowy 2024, no. 3,
pp- 33-39.

17 M. Czerniawski, in: RODO. Ogdlne rozporzgdzenie o ochronie danych. Komentarz, eds. E. Bielak-Jo-
maa, D. Lubasz, 2018 [LEX database], Article 22.

18 K. Kelder, On the Relative Importance..., passim.
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First, Article 86 (1) of the AIA has a broader scope of subject matter than Article
22 (1) of the GDPR, as it applies to both natural and legal persons.

Second, the entities that are required to implement the law are different. In
Article 86 (1) of the AIA it is the deployer, while in Article 22 (1) (3) of the GDPR
it is the controller.

Third, the subject matter scope of the two provisions is different. The scope is
broader in the case of Article 86 (1) of the AIA, as it can be an automated decision
and a partially automated decision, while in Article 22 (1) of the GDPR it is only an
automated decision. Article 86 (1) of the AIA covers both situations when personal
data are processed and when they are not processed (including when such decisions
lead to legal consequences or have a similar effect). In addition, a decision under
Article 86 (1) of the AIA has “an adverse impact on their health, safety or funda-
mental rights,” and the provision applies only to high-risk Al systems.

Fourth, the scope of the right and its form in the two provisions are different. In
Article 86 (1) of the AIA, the recipient is to receive “explanations of the role of the
Al system in the decision-making procedure and the main elements of the decision
taken” communicated in a clear and meaningful form. In contrast, in Article 22 (1)
in conjunction with Article 15 (1) (h) in conjunction with Article 12 (1) of the
GDPR, the clarification is supposed to be about “at least the right to obtain human
intervention on the part of the controller, to express his or her point of view and to
contest the decision” and is to be “in a concise, transparent, intelligible and easily
accessible form, using clear and plain language.”

4. Scope and risks of the right of explanation under Article 86 (1) of the AIA

Article 86 (1) of the AIA stipulates that any person affected by a decision and based
on the result (output) of a high-risk AI system has the right to obtain from the
deployer: clear and meaningful explanations of the role of the Al system in the
decision-making procedure and the main elements of the decision taken. Guidance
on the interpretation of this provision is provided by the content of Recital 171 of
the AIA, which explicitly emphasises the right to affected persons to obtain the
explanation which “should be clear and meaningful and should provide a basis on
which the affected persons are able to exercise their rights” Explanations of the role
of the AI system in the decision-making process provided by the deployer should
therefore be clear and meaningful. Depending on the role of the high-risk AI system
in the decision, i.e. an ADM or partial ADM, there may be different difficulties in
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meeting this criterion, depending on the degree of the algorithm’s involvement in
the final decision. According to Article 86 (1) of the AIA, the requirement to provide
an explanation of the role of the Al system that is clear and meaningful must be
met in both of these cases. Reference should also be made to Article 14 of the AIA,
which sets forth the principles of human oversight so that high-risk Al systems are
designed and supervised during their use, that they will be effectively overseen by
natural persons.” Among the risks for the addressees of decisions that may hinder
the exercise of the right under Article 86 (1) of the AIA are examples formulated
in the literature.

First, the black box problem, which makes it impossible to clearly indicate the
rationale that the Al system took into account in issuing a particular decision.* This
can lead to algorithmic discrimination, which can manifest itself in many ways. It
can be based on biased agents (e.g. historical data),” feature selection, discrimina-
tion through proxy variables and masked attributes,” discrimination in targeted
advertising and pricing, disparate impact discrimination.

Second, the risk of automation bias, which is supposed to be countered by, among
other things, the way in which a high-risk AI system is made available to an entity
using in such a way that natural persons to whom human oversight is assigned are
enabled, as appropriate and proportionate “to remain aware of the possible tendency
of automatically relying or over-relying on the output produced by a high-risk AI
system (automation bias), in particular for high-risk AI systems used to provide
information or recommendations for decisions to be taken by natural persons”
(Article 14 (4) (b) of the AIA).

19 See e.g. Article 14 (5) of the AIA.

20 See F. Zuiderveen Borgesius, Discrimination, Artificial Intelligence and Algorithmic Decision-Making,
Council of Europe, Strasbourg 2018, p. 15.

21 See also I. Ajunwa, The Paradox of Automation as Anti-Bias Intervention, Cardozo Law Review 2020,
vol. 41, pp. 1671-1742; D.K. Citron, F. Pasquale, The Scored Society: Due Process for Automated Pre-
dictions, Washington Law Review 2014, vol. 89, pp. 1-33.

22 See also T.B. Gillis, J. L. Spiess, Big Data and Discrimination, University of Chicago Law Review 2019,
vol. 86, pp. 459-488.

2 X. Wang, Y. Cheng Wu, X. Ji, H. Fu, Algorithmic Discrimination: Examining Its Types and Regulatory
Measures with Emphasis on US Legal Practices, Frontiers of Artificial Intelligence 2024, vol. 7, pp. 3-5;
see also S. Barocas, A.D. Selbst, Big Data’s Disparate Impact, California Law Review 2016, vol. 104,
pp. 671-732; . Zuiderveen Borgesius, Discrimination, Artificial Intelligence and Algorithmic Decision-
-Making, Strasbourg 2018, passim; K. Crawford, J. Schultz, Big Data and Due Process: Toward a Frame-
work to Redress Predictive Privacy Harms, Boston College Law Review 2014, vol. 55, pp. 93-128;
K. Ciosk, Model systemowego przeciwdziatania dyskryminacji algorytmicznej — uwagi na tle projektu
Aktu w sprawie sztucznej inteligencji, Roczniki Administracji i Prawa 2022, no. 2, pp. 317-332.
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Third, the risk of violating the right to privacy with, for example, by violating
the principles of personal data processing at various stages of the algorithm (Article
5 (1) (a) of the GDPR), such as the principle of fairness and transparency, further
processing and purpose limitation, minimisation, regularity, storage limitation (Ar-
ticle 5 (1) (a—e) of the GDPR).*

The explanation set forth in Article 86 (1) of the AIA is also intended to cover
“the main elements of the decision.” It may be helpful to determine which elements
of the decision are relevant under Article 86 (1) of the AIA to determine the elements
that an administrative decision should contain. Among the elements of the decision
listed in Article 107 (1) of the Code of Administrative Procedure® in this context,
mention the citation of the legal basis, the decision, the factual and legal reasons,*
which can be considered main elements of Article 86 (1) of the AIA. The citation of
the legal basis is important because it can indicate whether there is a legal basis for
the decision at all, which is linked to the performance of the high-risk Al system in
the sense of this provision. By way of example, one can point to the law of receiving
appropriate explanations regarding the basis of the decision taken (concerning the
assessment of creditworthiness) pursuant to Article 105a paragraph 1a of the Act of
29 August 1997 - Banking Law.”” This is, therefore, a right similar in its essence to
the right under Article 86 (1) AIA, as it aims to explain the basis of an automated
decision. The decision is important due to the precise definition of the role of the
high-risk Al system in its adoption. On the other hand, the elements of justification
for such a decision may be similar to those specified in Article 107 § 3 of the Code of
Administrative Procedure (legal and factual justification). Providing an explanation
under Article 86 (1) of the AIA may be problematic if the entity issuing the decision
uses the result of the operation of another entity’s Al systems (e.g. when assessing
creditworthiness). In this situation, the final decision-maker may have difficulty
providing the most important elements of the decision, if, for example, he or she
did not have access to the methodology of the algorithm used by another entity.

24 Cf. Grupa Robocza Art. 29 ds. Ochrony Danych, Wytyczne dotyczace zautomatyzowanego podejmo-
wania decyzji..., pp. 8-12.

25 Ustawa z dnia 14 czerwca 1960 r. - Kodeks postepowania administracyjnego, consolidated text: Jour-
nal of Laws [Dziennik Ustaw] 2024 item 572 as amended.

26 The legal and factual justification should, in particular, include an indication of the facts which the
authority considered proven, the evidence on which it relied, and the reasons why it rejected other
evidence as unreliable and lacking in probative value, while the legal justification should explain the
legal basis for the decision, citing the relevant legal provisions, Article 107 § 3 of the Code of Admi-
nistrative Procedure. Specific provisions may also specify other elements that the decision should
contain, Article 107 § 2 of the Code of Administrative Procedure.

27 Journal of Laws 2024 item 1646 as amended.

STUDIA PRAWNICZE KUL 4(104) 2025



The right to obtain an explanation of the decision-making procedure

This is important because if such a result of the Al system’s operation has a decisive
influence on the final decision, it will be possible to exercise the right to Article 86
(1) of the AIA. Such a conclusion can be drawn in the context of the judgement of
the Court of Justice (CJEU) of 7 December 2023 C-634/2,% which concerns Article
22 (1) of the GDPR, but concerns ADM, which has the same effects (i.e. “legal ef-
fects concerning him or her or similarly significantly affects him or her”). In such
a case, in order to attribute a “decision” within the meaning of Article 22 (1) of the
GDPR, but also Article 86 (1) of the AIA to a result resulting from an ADM that
was made by an entity other than the final decision-maker, it is necessary to have
a clear impact of such an operation on the final decision determining the legal or
factual situation of a natural person.”

Final conclusions

The analysis of Article 86 (1) of the AIA leads to the following conclusions.

First, the subjective and objective scope of Article 86 (1) of the AIA is broader
than Article 22 (1) of the GDPR. Article 86 (1) of the AIA applies to both natural
and legal persons, to ADD and partial ADM, as well as to situations where personal
data are processed and when they are not processed (also when such decisions lead
to legal effects or have a similar effect). Additionally, a decision under Article 86
(1) of the AIA has “an adverse impact on their health, safety or fundamental rights”
and this provision applies only to high-risk AI systems. The scope of the law and its
form are also different in both provisions.

Second, meeting the requirement specified in Article 86 AIA that the explanation
provided by the deployer be clear and meaningful and concern “the role of the AI
system in the decision-making procedure and the main elements of the decision
taken” may be difficult. Depending on the role of the high-risk Al system in making
the decision, i.e. ADM or partial ADM, there may be various difficulties related to
meeting this criterion. Among the risks for the addressees of the decision that may
hinder the implementation of the right under Article 86 (1) of the AIA, this may
include, among others, the black box problem, which prevents a clear indication of
the premises that the Al system took into account when issuing a specific decision,

28 LEX no. 3634999.
29 See the judgement of the Court of Justice (CJEU) of 7 December 2023, C-634/21; M. Kupiec, Nowe
spojrzenie..., pp. 33-39.
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which may lead to algorithmic discrimination. Another risk may be the risk of au-
tomation bias, which the AIA tries to eliminate (Article 14 (4) (b) of the AIA), or
the risk of violating the right to privacy, e.g. by violating the principles of personal
data processing at various stages of the application of the algorithm (Article 5 (1)
(a) of the GDPR).

Thirdly, in practice, it may be difficult to include in the explanation “the main
elements of the decision,” especially if the entity issuing the decision will use the
result of the operation of another entity’s Al systems and may have difficulty pro-
viding the most important elements of the decision because it does not know the
methodology of the algorithm. The explanation may also be difficult due to the
ignorance of the premises that the AI system took into account when issuing it (the
so-called black box problem).

Fourth, the consequences of individual decisions justifying the use of Article 86 (1)
of the AIA are so broad that in practice they can apply to almost every partial or
complete ADM issued using a high-risk AI system. It is enough that such a decision:
1) “produces legal effects or similarly significantly affects that person” — and, there-
fore, will have consequences for a natural or legal person in the form of, among
others, establishing or terminating a legal relationship, 2) “in a way that they consider
to have an adverse impact on their health, safety or fundamental rights” - this im-
pact will be adverse on their physical or mental health, broadly understood security
and fundamental rights (the catalogue of which is quite extensive). Such a broad
definition of the right from Article 86 (1) of the AIA can, however, be considered
its advantage, because it will guarantee a wide spectrum of protection against the
effects of using Al systems to issue decisions.
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Abstract: The present paper will discuss issues related to the problem of the unification of Polish family law af-
ter 1918, with particular emphasis on the marriage law which aroused great emotions in Polish society at that
time. It focuses on the ongoing discussion on the draft of the personal marriage law, developed by Prof. K. Lu-
tostanski and made public in 1929. Particular attention was paid to the position of Professor Leon hr. Pininski,
who also took the floor to discuss the solutions adopted in this draft. In 1931, the Union of Polish Catholic
Intelligentsia carried out a survey on the aforementioned project, in which 11 prominent representatives of
social life and the academic community of the inter-war period took part, in particular Professor Leon Pinirski.

Keywords: Leon Pininski, personal matrimonial law, inter-war period, unification, codification

Streszczenie: W niniejszym opracowaniu zostaty oméwione zagadnienia zwigzane z problemem unifikacji
polskiego prawa rodzinnego po 1918 r., ze szczegdlnym uwzglednieniem prawa matzenskiego, ktére budzito
woéwczas wielkie emocje w polskim spoteczenistwie. Skupiono sie na dyskusji wokét projektu osobowego pra-
wa matzenskiego opracowanego przez prof. K. Lutostariskiego w 1929 r. W 1931 r. Zwigzek Polskiej Inteligen-
¢ji Katolickiej przeprowadzit ankiete w sprawie wspomnianego projektu, w ktérej udziat wzieto 11 wybitnych
przedstawicieli zycia spotecznego i srodowiska naukowego okresu miedzywojennego, w tym prof. Leon Pinin-
ski. W artykule szczeg6lna uwage zwrécono na stanowisko prof. Leona hr. Pininskiego w sprawie osobowego
prawa matzenskiego, jako Zze on réwniez zabrat gtos w polemice toczacej sie nad rozwigzaniami przyjetymi
w projekcie.

Stowa kluczowe: Leon Piniriski, osobowe prawo matzerskie, okres miedzywojenny, unifikacja, kodyfikacja

Pestome: B faHHOW cTaTbe paccmMaTpuUBalOTCA BOMPOCHI, CBA3aHHble C Npobnemoit yHUdUKaLuy nosibCKoro
cemeliHoro npasa nocsie 1918 r., c 0cobbIM aKkLIEHTOM Ha 6payHO-cemeliHoe NpPaBo, Bbi3BaBLUee 6osbLuMe IMO-
L1 B NMOMbCKOM 06LLecTBe TOro BpeMeHu. B LleHTpe BHUMaHWsA — AUCKYCCUsi BOKPYT NMPOeKTa JIMYHOro 6pau-
HO-CEMENHOrO NpaBga, paspaboTtaHHoro npopeccopom K. JliotoctaHckum B 1929 1. B 1931 r. Coto3 NonbCKoi Ka-
TONIMYECKOW VHTENIUIEHLMI MPOBEN ONPOC MO 3TOMY MPOEKTY, B KOTOPOM NPUHANM y4acTue 11 BblAaoLWMUXCA
npeacTaBuTenein obLeCTBEHHOW >KN3HM 11 HAyUYHbIX KPYrOB MEXXBOEHHOTO Nepuoaa, B TOM uncie npodeccop
JleoH MuHMHbCKMIA. Ocoboe BHMMaHWMe B CTaTbe yaensaeTca nosnumm npodeccopa rpada JleoHa MuHMHbCKOrO
Mo BOMPOCY JIMYHOrO 6payHO-CeMeNHOro NpaBa, MOCKOSIbKY OH TaKXKe BbICTynas B MofeMuKe, KoTopas Benacb
Mo NOBOZAY PELUEHWNIA, MPUHATBIX B MPOeKTe.

KnioueBbie cnoBa: JIeoH MMHUHLCKUIA, NMYHOE BPaYHO-CEMeNHOe NPaBO, MEXXBOEHHbIN Neproa, yHuduKaums,
koandukauma

AHoTauin: Y faHii cTaTTi po3rnagaloTbca NMTaHHA, NOB'A3aHi 3 npobnemoto yHidikalii NonbCbKoro cimeiHoro

npasa nicna 1918 poky, 3 0co6nMBIM akLEHTOM Ha LWIoOHOMY NpaBi, AKe BUKVKano bypxnusi emoLii B To-
roYacHOMy MOMbCbKOMY CYCMinbCTBI. Y LeHTpi yBaru — AUCKYCia HaBKOMO MPOEKTY NEPCOHANIbHOTO LWGHOrO
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npaea, po3pobneHoro B 1929 p. npodecopom Kaponem JliotoctaHcbkim. Y 1931 p. O6'€egHaHHA NOMbCbKOT
KaTONMNLbKOI iHTenireHuii NpoBeno onuTyBaHHA LWOAO LbOro NPOEKTY, B AKOMY B3ANM yyacTb 11 BMAATHMX
NPEeACTaBHYKIB CYCMifIbHOO XMTTA Ta HAYKOBMX Kinl MIXXBOEHHOTO nepiody, Y ToMy unchi i npodecop JleoH
MiHiHcbKMI. Y cTaTTi 0co6NMBa yBara npuaineHa nosuuii npodecopa JleoHa MiHiIHCbKOro y NTaHHi 0cobucToro
npasa Wby, OCKiNbKY BiH TaKoX 6paB yyacTb y NonemiLi LWoJo pilleHb, NPUAHATUX Y MPOEKTI.

KniouoBi cnoBa: JleoH MMiHiHCbKUIA, 0coburcTe WitobHe NpaBo, MiXKBOEHHMI Nepiog, yHidikauis, kogudikauia

Introduction

After Poland regained its independence in 1918, there were five legal orders left in
place on its territory by the post-partition states. In the field of civil law, these were
the Biirgerliches Gesetzbuch (BGB), i.e. the German Civil Code of 1896 in force
during the Prussian partition, and the Allgemeines Biirgerliches Gesetzbuch (ABGB),
i.e. the Austrian Civil Code of 1811, which was in force during the Austrian partition
on the territory of former Galicia and Cieszyn Silesia. In addition, in the eastern
borderlands incorporated into the Russian Empire, the Russian code of 1835, the
so-called “Svod Zakonov or Collection of Laws” was applied. On the other hand,
in the areas of the former Kingdom of Poland, which retained a certain degree of
distinctiveness from the other lands of the Russian partition, the Napoleonic Code
of 1804, with changes introduced by, among others, the Code of Laws of the King-
dom of Poland of 1825 and the Marriage Act of 1836, retained legal force. On the
other hand, in the part of the Spi§ and Orava areas annexed to Poland and before
1918 belonging to the Kingdom of Hungary, Hungarian law remained in force until
1922. Apart from this, many other local legal acts issued by the governing bodies
of individual Polish territories in the period before the formation of the unitary
state authority retained legal force, e.g. acts issued by the military commander of
Central Lithuania, the war authorities in the Eastern Borderlands, the liquidation
commissions of individual districts.

1 The Codification Commission was active until 1939, and its achievements constitute an important
part of the Polish legislative art. Individual members of the Commission drafted legal acts, which
were then discussed in the Commission’s forum and, once approved, presented to the President. Legal
acts of the Commission entered into force as ordinances of the President of the Republic, rather than
laws, which made it possible to avoid political interference by the Sejm in the content of the norma-
tive acts. For more details, see. L. Gornicki, Prawo cywilne w pracach Komisji Kodyfikacyjnej Rzeczy-
pospolitej Polskiej w latach 1919-1939, Wroclaw 2000, p. 251; S. Grodziski, Komisja Kodyfikacyjna
Rzeczypospolitej Polskiej, Czasopismo Prawno-Historyczne 1981, vol. 33, no. 1, p. 47; A.J.R, Komisja
tworzenia dobrego prawa, Palestra 2009, no. 9-10; I. Mazurek, Specyfika prac Komisji Kodyfikacyjnej
w procesie unifikacji prawa w II Rzeczypospolitej, Studia Iuridica Lublinensia 2014, no. 23, pp. 237-
238; E. Borkowska-Bagienska, O doswiadczeniach kodyfikacji prawa cywilnego w II Rzeczypospolitej
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However, numerous problems were created not only by the multiplicity of le-
gal acts in force on the territory where Poland was established after 123 years of
partitions. Further difficulties were caused by the fact that the legal orders of the
partitioning states were different both in terms of general principles and the content
of individual ones. All this caused many doubts of interpretation, e.g. with regard to
bigamy in Spisz and Orawa.” Admittedly, a legal fiction was adopted that the laws
of the partitioned states constituted Polish district laws and conflict-of-laws norms
were introduced to determine the applicable law for a given legal state. However,
in the long run, such a solution was unacceptable and, therefore, unification of law,
i.e. its unification, became necessary.?

In this article I would like to present issues related to the problem of the unifi-
cation of Polish family law after 1918, with particular emphasis on the marriage law
which aroused great emotions in the Polish society of that time. I would also like to
present the discussion following the publication in 1929 of a draft of the personal
marriage law developed by Prof. K. Lutostanski. Particularly noteworthy is the voice
of Professor Leon Count Pininski, whose views on the marriage law project will be
analysed in detail in the following article.

1. Unification of family law

With regard to family law, the draft personal marriage law, drawn up in 1929, was
particularly controversial. It was viewed negatively especially by the Catholic Church
for the introduction of optional civil marriages and the possibility of dissolving
a marriage by divorce.

dla wspotczesnego ustawodawcy, Czasy Nowozytne 2002, vol. 12, pp. 125-141; W.L. Jaworski, Prawo
cywilne na ziemiach polskich, vol. 1. Zrédla. Prawo matzeriskie osobowe i majgtkowe, Krakow 1919,
pp. 44-45; K. Séjka-Zielinska, Historia prawa, Warszawa 2022, p. 258; eadem, Organizacja prac
nad kodyfikacjg prawa cywilnego w Polsce migdzywojennej, Czasopismo Prawno-Historyczne 1975,
vol. 27, no. 2, pp. 271-280.

2 A. Korobowicz, W. Witkowski, Historia ustroju i prawa polskiego (1772-1918), Warszawa 2017,
pp. 10-20; M. Allerhand, Prawo matzeriskie obowigzujgce na Spiszu i Orawie, Lwéw 1926, footnote 2.

3 R. Radwanski, Ksztaltowanie sig¢ polskiego systemu prawnego w pierwszych latach IT Rzeczypospolitej,
Czasopismo Prawno-Historyczne 1969, vol. 21, no. 1, p. 31; J. Markiewicz, Ksztattowanie si¢ polskiego
systemu prawa sgdowego i jego twércy w okresie miedzywojennym 1919-1939 (wybrane zagadnienia),
Teka Komisji Prawniczej PAN — Oddzial w Lublinie 2010, vol. 3, pp. 113-122.
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In the lands forming the newly established Polish state in the 19th century, there
were three legal orders relating to the institution of marriage, different in content.*
Firstly, there was the secular (lay) system, which was present in the Napoleonic
Code. It legalised the civil character of marriage with regard to the form of marriage
and jurisdiction. However, certain solutions, e.g. concerning the prerequisites for
marriage, were based on canon law and old French law. The same system was also
in force in the German Civil Code (BGB), according to which marriage had the
nature of a civil contract and was concluded in the presence of a registrar.”

In contrast, denominational rules were in force in Russian law (Zwod Praw) and
in the lands of the Kingdom of Poland from 1836. On the other hand, the Napole-
onic Code, in force in the Duchy of Warsaw since 1808, and with it the dissolution
of marriage law, met with great protest from the clergy. After the fall of the Duchy,
the Tsarist authorities attempted to reach an agreement with the clergy and, as
a result, in 1825 the Code of the Law of the Kingdom of Poland came into force,
which defined the nature of marriage as religious, abolishing divorce, but left civil
jurisdiction. Due to the Catholic Church’s failure to respect the Code’s provisions
on secular jurisdiction in matrimonial matters, further discussions were initiated,
which, however, due to the November events, led to the imposition of Russian
marriage law on the Kingdom in 1836. According to the guidelines of the officials
of the Department for the Affairs of the Kingdom of Poland, the marriage law was
based on a purely denominational form with separation for four Christian denom-
inations, i.e. Roman Catholic, Greek-Russian (Orthodox), Evangelical-Augsburg
and Evangelical-Reformed. Judicial jurisdiction for the Christian denominations
was to be exercised by the clergy.®

A third secular-religious (mixed) system was in force in the provisions of the
Austrian Civil Code. It defined marriage as a contract between two persons of dif-
ferent sexes, who by this act declare their will to be with each other, while leaving
the secular nature of the general rules, which dealt with the essence of marriage as
a civil contract, the prerequisites for marriage and the obstacles to marriage. The
forms of marriage were either confessional or secular (civil marriage). The Code

4 K. Lutostanski, Zasady projektu prawa matzetiskiego, Gazeta Sadowa Warszawska 1931, no. 46, p. 1.

5 L Leciak, Polemika wokét kodyfikacji prawa rodzinnego i opiekuriczego w II Rzeczpospolitej, Studia
Turidica Toruniensia 2013, vol. 13, pp. 81-107; P. Fiedorczyk, Polish Matrimonial Law 1918-1939:
Regulations, Attempts to Unify and Codify, in: Kulturkampf um die Ehe: Reform des europdischen Ehe-
rechts nach dem Grossen Krieg, ed. M. Lohnig, Tiibingen 2021, pp. 147-165; idem, Development of
Family Law on Polish Lands 1795-1945, in: Framing the Polish Family in the Past, eds. P. Guzowski,
C. Kuklo, New York 2022, pp. 165-180.

6 K. Sdjka-Zielinska, Historia prawa, p. 258; K. Lutostanski, Prawo cywilne obowigzujgce w b. Krélestwie
Polskiem, vol. 1, Warszawa 1931, p. 58.
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included secular jurisdiction in matrimonial matters, regarding the validity of mar-
riage, separation and divorce. Except that separations were applied to all persons,
and divorce could be pronounced against non-Catholics. The different nature of
entering into and dissolving Jewish marriages was also defined, taking into account
the institution of the so-called divorce letter.”

The above-mentioned discrepancies regarding the treatment of marriage as
a secular, confessional or mixed institution posed many problems for the section
of the Codification Commission that dealt with family law. Its main referent was
first Professor Wtadystaw Leopold Jaworski and from 1924 onwards Professor Karol
Lutostanski. With the commencement of the work on the codification of the mar-
riage law, a heated discussion on the presented draft began, especially as the pre-
sented concept of marriage was primarily secular in nature.® Therefore, the main
opponents of the new draft were the circles of Catholic intelligentsia as well as the
Catholic Church itself, which according to Article 114 of the March Constitution
had a privileged position among other equal confessions in Poland.’ The objections
to the prepared draft concerned the composition of the sub-committee drafting the
draft, the secular form of marriage, the admissibility of divorce and the entrusting of
matrimonial matters to state jurisdiction. The opponents of the draft mainly raised
the issue of admissibility of divorce as an institution contradictory to the teaching
of the Church, while the principle of permanence of marriage, on which the draft
was based, was considered fictitious. Criticism was also levelled at the idea that all
matters arising from marriage should be submitted to the state judiciary. The first
public attack on the new marriage project can be seen as a pastoral letter drafted
by Archbishop Jozef Bilczewski of Lwdw, in which the Polish bishops appealed to
Catholic parliamentary activists to prevent the introduction of civil weddings and
divorces. The firm stance of the episcopate had a negative impact on further work
on the project, which was suspended for a period of two years."

7 K. Sojka-Zielinska, Historia prawa, pp. 274-275.

8 According to K. Krasowski, it was related to an enquiry, addressed unoflicially by Prof. W.L. Jaworski
to the Episcopate, concerning the reaction of the Church to the possible introduction of civil marria-
ges and divorces in Poland. On the actions taken by the episcopate at that time to combat the propo-
sed solutions, see K. Krasowski, Préby unifikacji osobowego prawa matzeriskiego w II Rzeczypospolitej,
Kwartalnik Prawa Prywatnego 1994, no. 3, pp. 467-487.

9 Act of 17 March 1921 - Constitution of the Republic of Poland, Journal of Laws [Dziennik Ustaw]
1921 no. 44, item 267.

10 P. Zakrzewski, Prawo matzeriskie w I Rzeczypospolitej — nieudane proby normalizacji, Kortowski Prze-
glad Prawniczy 2015, no. 2, pp. 91-95; K. Krasowski, Préby unifikacji..., p. 4; A. Wozniczek, Rozbiér
krytyczny matzeristwa. Spory o kodyfikacje prawa matzerskiego w II RP, Wiez 2011, no. 5-6, pp. 32-141;
]. Jaglarz, Problem kodyfikacji prawa matzeniskiego w Polsce, Poznan 1934, p. 22.
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The work of the commission was resumed in 1924, and its new referent Professor
Karol Lutostanski presented his own draft to the Civil Law Section in December
of that year."! The draft covering the principles of matrimonial law was passed by
the Codification Commission on 28 May 19292 and consisted of nine chapters:
I. Engagement, II. Legal capacity to enter into marriage, III. Obstacles to marriage,
IV. Preliminary acts to marriage, V. Marriage, VI. Obligations arising from marriage,
VII. Annulment, VIIL Separation, IX. Jurisdiction and proceedings. In addition, the
draft contains final provisions, introductory and transitional provisions."

In formulating the articles of the new marriage law, the Sub-Commission started
from the premise that canon law remains the internal law of the Catholic Church
and has no legal effect in state law. Furthermore, it considered that the new marriage
law should be in line with the principles of the March Constitution. Therefore, the
drafters of the project recognised marriage as a subject of state legislation, applying
the principle of the exclusivity of the secular judicature and the uniformity of the
marriage law with respect to the whole Polish society.*

Despite the acceptance of Prof. Lutostanski’s draft, by the Civil Law Subcommit-
tee, the discussion on the shape of the new marriage law did not stop. The wave of

11 In 1927, following a reorganisation, the Sub-Committee on Family and Inheritance Law and the Sub-
-Committee on Personal Marriage Law, composed of the same members as the Preparatory Sub-
-Committee, were created. This Sub-Committee consisted of Prof. K. Lutostanski as the main referent,
Prof. H. Konic, Prof. Z. Nagérski, Prof. I. Koschenbahr-Eyskowski, S. Bukowiecki, Dr. J. Wasilkowski
and the delegate of the Minister of Justice with an advisory vote, K. Gigbocki. On the other hand, this
commission did not include representatives of various confessions, including the Catholic Church,
which, according to S. Biskupski, condemned the effect of the work of this group to imperfection and
failure. On the work on the project see S. Golab, Polskie prawo matzetiskie w kodyfikacji, Warszawa
1932, p. 107; L. Gérnicki, Prawo cywilne..., pp. 194-206.

12 See the Draft Marriage Law adopted by the Codification Commission on 28 May 1929, Codification
Commission. Subsection I of the Civil Law, vol. 1, item 1, Warsaw 1931. This publication contains the
full Draft of the Marriage Law. The first reading of the Draft took place from 3 March 1925 to 21 De-
cember 1929. The second reading took place from 16 February 1926 to 4 October 1927. The subcom-
mittee was composed of: Prof. I. Koschenbahr - Lyskowski (chairman), Prof. K. Lutostanski (speaker),
Prof. W. Abraham, S. Mankowski, S. Bukowiecki, Prof. H. Konic, Prof. S. Golab, Prof. Z. Nagorski
and the delegate of the Minister of Justice, K. Glgbocki. The subcommittee dealing with matrimonial
proceedings was attended by Prof. S. Golab (chairman), Prof. K. Lutostanski, Prof. S. Mankowski
(speaker) and the delegate of the Minister of Justice.

13 Zasady projektu prawa matzerniskiego w opracowaniu referenta gléwnego prof. K. Lutostariskiego,
uchwalone w dniu 28 maja 1929, Warszawa 1931, https://www.bibliotekacyfrowa.pl/dlibra/publica-
tion/29359/edition/35388/content [access: 13.11.2025]; S. Golab, Polskie prawo..., p. 92; ]. Dworas-
-Kulik, K. Moriak-Protopopowa, Projekt Lutostatiskiego a bolszewickie regulacje prawne dotyczgce
prawa malzeriskiego okresu miedzywojennego, Koéciol i Prawo 2020, vol. 9, no. 1, pp. 193-206.

14 D. Szczepaniak, Wplyw wloskiej reformy prawa matzerskiego z 1929 roku na projekty Zygmunta Lisow-
skiego i Jerzego Jaglarza, in: Pomniki prawa na przestrzeni wiekéw, eds. K. Gorski et al., Krakéw 2016,
pp. 203-219.
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criticism increased with the public announcement of the draft marriage law in 1931.
The biggest controversy among the hierarchy of the Church and Catholic opinion
was the possibility of changing separation into divorce, and state jurisdiction in
matrimonial matters."

In response to the publication of the project, the Polish Episcopate issued a mes-
sage to society in November 1931, in which it criticised the project of the Codification
Commission and called on all Catholics to oppose.'® As a result, manifestations of
opponents of the new marriage law were organised, editors of Catholic periodicals
published surveys on the project of Prof. Lutostanski, and professors of the Catholic
University of Lublin published a critical work entitled: A critical discussion of the
project of the marriage law passed by the Codification Commission [Rozbidr krytyczny
projektu prawa matzeriskiego uchwalonego przez Komisje Kodyfikacyjng]."” Other
denominations existing in the Second Republic (Jews, Orthodox and Evangelicals)
also spoke against the project of the Codification Commission.

In 1934, in turn, a project based on the principles of canon law was present-
ed by Fr Zygmunt Lisowski, a professor at the University of Poznan, which was
to be the response of the bishops of the Roman Catholic Church to the proposal
of the Codification Commission. Rev. Prof. Z. Lisowski’s project consisted of 117
paragraphs. It divided citizens wishing to marry into three groups. The first group
included persons belonging to the Catholic Church of all its rites existing in Poland,
who were subjected to the provisions of the canon law regarding the prerequisites
of entering into marriage, preliminary actions and the form of its conclusion. The
second group consisted of persons belonging to other denominations, insofar as their
marriage rights were recognised by the Polish state, who were subject to their own
denominational marriage laws. The third group included persons not belonging to
any denomination recognised in Poland and persons belonging to denominations not
recognised by the state. This group was subject to the civil law provisions contained in
the paragraphs of the draft (§ 6). On the other hand, irrespective of the nupturients’
religion, the draft regulated identically for all persons the issues related to: capacity
to marry, permission to marry, impediment to waiting time (§ 15-19). The obstacles
to marriage, on the other hand, were to be determined by the denominational law
of the church to which the fiancées belonged. Those contained in the provisions

15 K. Krasowski, Préby unifikacji. .., pp. 467-502; J. Godlewski, Problem laicyzacji osobowego prawa mat-
zetiskiego w Polsce migdzywojennej, Panstwo i Prawo 1967, no. 11, pp. 750-761.

16 W sprawie projektu ustawy o matzetistwie. Oredzie Episkopatu Polski, Miesigcznik Koécielny Archidie-
cezji Gnieznienskiej i Poznanskiej 1931, no. 11, pp. 206-208.

17 Rozbiér krytyczny projektu prawa matzetiskiego uchwalonego przez Komisje Kodyfikacyjng, ed. J. Wi-
dlicki, Lublin 1932, pp. 74-85.
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of the draft were to apply only in the case of the marriage of persons belonging to
the third group (§ 22-30). The form of marriage, on the other hand, depended on
the religion of the nuptialists, while the civil form was allowed for persons without
religion or when only one of the fiancées belonged to a church.

Furthermore, Z. Lisowski’s draft gave the issues related to preliminary actions, the
form of marriage, annulment, divorce and jurisdiction to the religious law recognised
by the state. On the other hand, for persons with no religion or belonging to a religion
not recognised by the state, the draft by Z. Lisowski provided for the obligation to
make a proclamation (§ 32) and a secular form of marriage (§ 39-42), as well as their
nullity (§ 45-58) and contestability (§ 59-67). In contrast, the effects of marriage
provided for in the draft of Z. Lisowski referred to all unions regardless of the form
of their conclusion and the religion of the spouses (§ 68-71). Also the separation of
spouses (separation) was uniformly regulated in the draft for all marriages, regardless
of the religion of the spouses and the form in which the marriage was concluded
(religious or secular). The effects of separation were identical to those contained in
foreign legislation (§ 79-84). Separation was pronounced by the court as a result of
a petition filed by one of the spouses; moreover, unlike the draft of the Codification
Commission, the draft of Z. Lisowski did not make separation an obligatory stage on
the way to obtaining a divorce. A divorce could be pronounced despite the absence
of a prior separation of the spouses. For the dissolution of marriage (divorce), the
law according to whose provisions the marriage was concluded remained applica-
ble (§ 102-104). In the case of a secular form, the rules of the draft were applicable
(S 106). However, due to its discrepancies on the question of allowing divorce, it was
not published. It was not until 1934, after the amendments recommended by the
Congregation for Extraordinary Church Affairs, that it saw the light of day. However,
plans to refer it to the Sejm were thwarted by the outbreak of the Second World War."®

18 Z. Lisowski, Prawo matzenskie (projekt ustawy), Poznan 1934, pp. 19-59. A brief description of the
project is contained in J. Gwiazdomorski, Trudnosci kodyfikacji osobowego prawa matzetiskiego w Pol-
sce, Krakéw 1935, pp. 204-213; more recently K. Mika, Malzetiskie prawo osobowe w projekcie Zyg-
munta Lisowskiego z 1934 r., in: Prawo blisko cztowieka. Z dziejéw prawa rodzinnego i spadkowego —
materialy konferencji zorganizowanej przez Sekcje Historii Pafistwa i Prawa Towarzystwa Biblioteki
Stuchaczéw Prawa Uniwersytetu Jagielloriskiego, Krakow, 7-8 marca 2007 r., ed. M. Mikuta, Krakéw
2008, pp. 79-85.
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2. Leon Pininski on the draft marriage law

Professor Leon Pininski also spoke in the discussion on the solutions adopted in
this draft of the marriage law. The Union of Polish Catholic Intelligentsia carried
out a questionnaire on the aforementioned project in 1931." Two main questions
were asked: firstly, whether the principles on which the project was based were
correct and in line with the beliefs and customs of Polish society, and secondly,
what impact they would have on the moral, national and state life of Poland and its
citizens. Eleven prominent representatives took part in the survey, including from
the academic community.*

At the outset of his reply, Leon Pininski indicated that he had prepared it in such
a way that it would be understandable not only to the academic and legal community,
but above all to the ordinary citizen. Professor L. Pininski is very critical of the draft
marriage law, considering it harmful to the prevailing social relations of the time.
According to him, the introduction of civil marriages as a generally binding rule, or
as the so-called optional (free) marriages combined with the general admissibility of
divorce and far-reaching facilitations in this respect would lead to a loosening of the
family and a dangerous decline in morality. Adoption of the proposed solutions could
not only lead to a conflict with the Catholic Church, but also affect the loosening of
the prevailing faith in Polish society (or at least respect for religious practices) and
in the further future could turn Polish society towards communism (Bolshevism).*!

According to L. Pininski, the very idea of unification of the marriage law is
a desirable reform in Poland; however, it cannot contradict the principles of mar-
riage recognised by the Catholic faith and Church law. Admittedly, the Professor
was aware that it was difficult to base marriage law (even for Catholics) solely on
religious law. A controversial issue would be, for example, the possibility of mixed
marriages (between Christians and persons belonging to non-Christian religions).
In such cases, the regulations introduced should respect the principles of religious

19 Ankieta w sprawie projektu prawa matzenskiego uchwalonego przez K.K., Lublin 1932, pp. 1-55. Tho-
se who took part in this survey clearly criticised the proposed solutions. For different voices in the
discussion on the regulations included in the Project, see K. Lutostanski, O metodach stosowanych
w polemice z projektem prawa matzenskiego Komisji Kodyfikacyjnej, Warszawa 1932, pp. 3-14; S. Go-
tab, O zasadach prawa matzeriskiego, Palestra 1925, no. 2, pp. 593-595; S. Gwiazdomorski, Trudnosci
kodyfikacji..., pp. 176-178.

20 Among others Prof. O. Balcer, Prof. L. Pininski, P. Dunin, Borkowski, Prof. E. Dubanowicz,
Prof. O. Halecki, Prof. M. Thulli, PJ.J. Bzowski, PL. Bujaiski, Prof. St. Giabinski, Prof. T. Brzeski,
Prof. J. Makarewicz.

21 L. Pininski, Ankieta w sprawie projektu prawa maftzetiskiego uchwalonego przez K.K., Lublin 1932,
pp- 14-25.
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law, as the majority of the Polish population professes the Catholic faith. In his
reply, he points out that the principles underlying the unification of the marriage
law in Poland could be based on the proposals of Wiadystaw Abraham, which he
presented in his thesis entitled: The issue of the codification of marriage law in Po-
land [Zagadnienie kodyfikacji prawa malzenskiego w Polsce]. According to prof.
Wiadystaw Abraham, the confessional form of marriage should be maintained for
all persons belonging to legally recognised confessions; furthermore, the judicial
power in matrimonial matters should remain with the confessional union, i.e., as
regards marriages of Catholics, with the authorities of the Catholic Church; and
an absolute ban on divorce should be maintained as regards marriages of those
persons who are adherents of the Catholic religion at the time of the marriage; and
civil weddings should be allowed only for those persons who do not belong to any
religion recognised by the Polish legislation at the time of the marriage. Adoption
of the above principles would not only guarantee good solutions, but also avoid
disputes with the Catholic Church.?

At the same time, Leon Pininski points out that despite the strong ties of Polish
society to the Catholic faith, jurisdiction in matrimonial matters should be exercised
by state courts. This is important especially with regard to the issue of the validity or
invalidity of a marriage (since legal problems are caused by so-called ritual Jewish
marriages). If, on the other hand, jurisdiction for other denominations than the
Catholic religion were to be accepted, and the ecclesiastical authorities were to be
left exclusively for Catholic marriages, this would contradict the constitutionally
recognised equality of religious denominations in the Republic of Poland. Accord-
ing to L. Pininski, the state jurisdiction should remain in ruling on the validity or
invalidity of a marriage (whereby the prerequisites for the validity of a marriage,
the form of its conclusion and marriage impediments should be indicated by law).
The reform should clearly address first of all the issue of admissibility or inadmis-
sibility of divorce, so that the state law in the case of marriages of Catholics does
not significantly deviate from the principles of canon law.

In the further part of his argumentation, Prof. L. Pininski*’ considers the possi-
bility proposed in the draft marriage law to conclude a civil wedding before a state
authority. He points out that solutions in other legal orders (e.g. Germany, Belgium,
Italy) provide for either compulsory civil weddings for all, or as optional weddings,
according to the free will of the parties as to the form (civil or confessional), or civil
weddings are provided for when there is no possibility of concluding the union in

22 'W. Abraham, Zagadnienie kodyfikacji prawa matzeriskiego, Lwow 1929, pp. 8-14.
23 L. Pininski, Ankieta..., pp. 17-18.
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a confessional form (e.g. different religions). He is against the introduction of com-
pulsory civil weddings, mainly because of the fear of excessive divorces. In addition,
the introduction of compulsory civil weddings would entail handing over the main-
tenance of all civil status books and registers to state or municipal offices. This would
result in a significant increase in expenses, and an additional burden on the state
treasury. Furthermore, inferior civil registrars (especially in smaller municipalities)
would not provide a guarantee of conscientious and efficient performance of their
duties. The keeping of metrological books and registers by parish offices under the
supervision of state authorities saves the state treasury considerable expense and
does not give rise to major abuses and complaints.

As for the optional civil weddings, he points out that their proponents in the
proposed reform refer to the Italian marriage legislation, which, following an agree-
ment between the Italian Government and the Roman Curia and the signing of the
Concordat, adopted this form of marriage. At the same time, he points out that,
according to the draft Subsection, the optional secular form of marriage has been
combined with the permissibility of divorce (unlike Italian law) which is contrary
to the teaching of the Holy See. The introduction of the absolute impermissibility
of divorce, on the other hand, would meet with strong opposition from some other
denominations. According to him, there is also no compelling reason to exclude
divorce for those denominations that allow divorce (e.g. Evangelicals, Orthodox,
Jews). On the other hand, the combination of optional civil weddings with easy
permissibility of divorce, according to L. Pininski, without excluding Catholics,
would be a reform as bad as the introduction of compulsory civil weddings. All this
would not only show a hostile attitude towards the Catholic Church, but could lead
to a reduction of the essence and solemnity of the very act of marriage. At the same
time, L. Pininski emphasises the negative role that could be played by some political
groups with a negative attitude to religion and the possible influence they could
have on the decisions of nuptialists regarding the choice of the form of marriage.
According to L. Pininski, it is unlikely that in addition to the civil form, nuptialists
would marry in a religious form.

He states unequivocally that the unification of marriage law with the maintenance
of the general jurisdiction of civil courts in matrimonial matters would be possible
with the adoption of the principles of the so-called civil marriage of necessity (ac-
cording to the principles in force in the former Austrian partition). The rule would
be the confessional form of marriage, a civil wedding would only be allowed if there
was an obstacle of ecclesiastical law (or another recognised religious association).
Of course, there would have to be a rule that marriages of persons belonging to the
Catholic faith, would not allow divorce. The time of the marriage would be decisive
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for this ‘obstacle’ to divorce. Any conversion to another denomination would not
allow for the dissolution of the marriage and the conclusion of a new one. Civil-sta-
tus registers would be kept by denominational parish offices, except for those who
have entered into a civil marriage out of necessity or do not belong to any legally
recognised denomination.

He goes on to address the issue of divorce. According to him, the dissolution of
a marriage by divorce should not be possible in the case of Catholic marriages, as this is
contrary to religious principles. He goes on to point out that the prevalence of divorce
had far-reaching moral consequences. For the majority of the public, especially those
with traditional and Catholic views, condemn divorce. In support of his assertions, he
cites the regulations in force in other European countries (Great Britain, Scandinavian
countries, France, Belgium and Germany) regarding divorce and its consequences.
According to him, the introduction of the possibility to dissolve a marriage through
divorce would indeed lead to the cessation of so-called lame marriages, but so-called
seasonal marriages — equally dangerous for the family and society — would emerge. In
addition, the Draft Subsection provides for a further facilitation of divorce, through
the possibility to convert separation into divorce and not only in the case of fault of
one of the parties, but also on the basis of the consent of both spouses without stating
reasons. Admittedly, the latter possibility requires the passage of a longer period of
time, but due to the very general grounds of application (e.g. aggravated insult, insult)
it could lead to abuse. As the Professor points out, this could lead to so-called trial
marriages or marriages on notice and a category of ex-spouses would be created. It
would be easier to get a divorce than a lover or mistress. Which, in his opinion, would
bring us closer to Russian legislation.**

He goes on to point out that he will not go into detail on all the specific proposals
contained in the draft. Indeed, the most important issues are the question of the form
of marriage, the question of jurisdiction and precisely the admissibility of divorce. In
addition, he has identified two other issues of concern. Thus, according to Article 50
of the draft: “Children of an annulled union have the right to marry on an equal
footing with the children of separated parents.” The professor’s concern is the lack
of any specificity, which means that these provisions will also apply to children of
marriages that have been annulled due to bigamy, even when the nuptiurents were in
bad faith. Moreover, if one takes into account that under Article 48a in conjunction
with Article 51 of the draft there is a kind of ‘convalescence’ of bigamy, through the
death of the other spouse, it is hard not to get the impression that bigamy is treated
more leniently, yet it is a punishable offence.

24 Tbidem, p. 21.
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Further doubts of L. Pininski were raised by the content of Article 29 of the
draft, that in the case of danger to life, a marriage may be recognised as valid, even
without the participation of an official, only by mutual declarations, pronounced in
the presence of two witnesses. The professor points out the dangers that may follow
the conclusion of such a marriage, e.g. with regard to wills, hearsay.

In conclusion, Professor Leon Pininski states that he assesses the 1929 draft of
the Personal Marriage Law Subsection of the Codification Commission negatively.
Pointing out that, despite many assurances from the drafters of the draft about the
importance of the matrimonial knot, its content indicates the opposite.

Summary

In conclusion, from our contemporary perspective, Professor Leon Pininski’s voice
may seem very conservative, favouring the Catholic religion and the Holy See.
This, however, in a footnote to his response, a brief explanation has been added by
the editors: “The reply of Prof. Pininiski, an excellent scholar and seasoned expert
in social relations, in the part where he discusses which principles of the future
marriage law, does not agree in everything (e.g. as regards the jurisdiction of the
state courts) with the views of the Board of the Z.P1.K., but it must be noted that
the illumination of these principles is given by the strongly emphasised necessity to
conform to the religious principles of the Church and to the ecclesiastical marriage
code and the indispensable need for agreement with the Holy See. Also, such a strong
moral sense, piercing throughout the response, means that Hbirthcontrol ‘cannot
contradict morality, as it is sometimes understood™ (Footnote Red).”® The above
explanation indicates that for part of the society of the time his position was quite
liberal. The acceptance of the jurisdiction of state courts in matrimonial matters
during the interwar period was highly contentious.

Precisely because of the above controversies, a comprehensive unification and
codification of marriage law was not achieved during the Second Republic. Ideolog-
ical disputes concerning the personal marriage law and the treatment of marriage as
a secular, confessional or mixed institution brought many problems to the section of
the Codification Commission dealing with family law. The draft property marriage
law by Prof. K. Lutostaniski published in 1929 did not manage to enter into force
due to the outbreak of war. Similarly, the work, which was seriously advanced, on

25 Ibidem, p. 14, note 1.
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the preparation of the personal marriage law, authored by Prof. W.L. Jaworski and
followed by Prof. K. Lutostanski was interrupted by the outbreak of the Second
World War. On the other hand, the codification commission prepared a draft of the
matrimonial property law, the law on the relations between parents and children, on
the guardianship office, while norms referring to guardianship were missing there®.

Work on the unification and codification of the law was not resumed until after
the Second World War, based to a large extent on the draft marriage law left by
Professor Lutostanski. In the end, the process of unification of family law ended in
1946, and in 1964 family and guardianship law was codified in a separate legal act.
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Abstract: The analysis of selected judgments of the Constitutional Tribunal has led the author to formulate
the thesis that professional secrecy does not constitute an autonomous constitutional value. Its observance,
however, contributes to the protection of constitutional values such as the right to privacy, the secrecy of
communications, and informational autonomy. Its content and scope are shaped by the legislator, who en-
joys broad regulatory discretion, albeit limited by the necessity to respect overarching constitutional norms.
The article indicates that any limitations on professional secrecy must satisfy the requirements of clarity and
proportionality (Article 31 (3) of the Constitution) and must be assessed in the context of safeguarding other
constitutional goods, in particular the right to privacy (Article 47), the secrecy of communications (Article 49),
and an individual’s informational autonomy (Article 51 (2)). Professional secrecy thus plays a vital role in foster-
ing citizens'trust in the state and the law, as well as in ensuring the proper performance of the duties of public
trust professions in a democratic state governed by the rule of law.

Keywords: professional secrecy, public trust professions, constitutional values, right to privacy, confidentiality of
communications, informational autonomy, proportionality test

Streszczenie: Analiza wybranych orzeczen Trybunatu Konstytucyjnego pozwolita autorowi na postawienie
tezy, ze tajemnica zawodowa nie stanowi samodzielnej wartosci konstytucyjnej. Jej przestrzeganie przyczynia
sie jednak do ochrony wartosci konstytucyjnych, takich jak prawo do prywatnosci, tajemnica komunikowania
sie i autonomia informacyjna. Jej tres¢ i zakres ksztattuje ustawodawca, ktéry dysponuje szeroka swoboda
regulacyjna, ograniczong koniecznoscia poszanowania nadrzednych norm konstytucyjnych. W artykule wyka-
zano, ze ograniczenia tajemnicy zawodowej musza spetnia¢ wymogi jasnosci i proporcjonalnosci (art. 31 ust. 3
Konstytucji), a takze podlegac ocenie pod katem ochrony innych débr konstytucyjnych, zwtaszcza prawa do
prywatnosci (art. 47), tajemnicy komunikowania sie (art. 49) i autonomii informacyjnej jednostki (art. 51 ust. 2).
Tajemnica zawodowa petni zatem istotna role w budowaniu zaufania obywateli do panstwa i prawa oraz w za-
pewnieniu prawidtowego wykonywania zadan przez zawody zaufania publicznego w demokratycznym pan-
stwie prawnym.

Stowa kluczowe: tajemnica zawodowa, zawody zaufania publicznego, wartosci konstytucyjne, prawo do prywat-
nosci, tajemnica komunikowania sie, autonomia informacyjna, test proporcjonalnosci
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Pe3tome: AHanu3 oTaesnbHbIX pelleHnin KoHCTUTYuoHHoro TprbyHana Pecny6nvku Monblua no3sonun asTo-
Py BbIABUHYTb T€3MC O TOM, Y4TO NPOdeCcCnOoHanbHan TallHa He ABNAETCA CAaMOCTOATENIbHON KOHCTUTYLIMOHHOM
LieHHOCTbio. OfiHaKo ee cobniofeHre CMOCOOCTBYET 3aLLNTE KOHCTUTYLIMOHHBIX LIEHHOCTEN, TaKiX Kak NpaBo Ha
YACTHYI0 XWM3Hb, TallHa Nepennckn 1 nHdopmaLmoHHas aBToHomusA. Ee copepkaHune n o6bem onpegensaoTca
3aKoHogfaTenem, KOTopblii 06nafaeT WUPOKOV CBOBOAON PerynmpoBaHus, OorpaHUYEHHON HEOOXOAVMOCTbIO
CO6NOAEHNA BbICIUNX KOHCTUTYLIMOHHBIX HOPM. B CTaTbe MokasaHo, UTo orpaHunuyeHus npodeccuoHanbHow
TaliHbl AOMXKHbI COOTBETCTBOBATb TPEOOBAHUAM ACHOCTU 1 NponopuUMoHanbHocTh (cT. 31 n. 3 KoHcTuTyumm),
a TakXe NoAsexarTb OLieHKe C TOUKM 3PeHNA 3alUnTbl APYrMX KOHCTUTYLIMOHHDBIX GMar, B YaCTHOCTW MpaBa Ha
HEMpPUKOCHOBEHHOCTb YaCTHOW »KU3HW (CT. 47), TaliHbl Nepenuckin (cTatbs 49) 1 MHGOPMALMOHHON aBTOHOMUMN
nnYHOCTM (cTaTba 51, MyHKT 2). Takum 06pa3om, npodeccrioHanbHasn TaliHa UrpaeT BaXkHyto posib B yKpere-
HUW [OBEPYWA rPaxaaH K rocyfapcTBy M Mpasy, a TakKe B 0becreyeHnn Haanexallero BbiMofHeHUsA 3ajay
npodeccmamu, obnagarLmMmn o6LeCcTBEHHBIM OBEPUEM, B LEMOKPATNYECKOM MPaBOBOM roCyfapcTBe.
KnioueBble cnoBa: npodeccmoHanbHas TaiiHa, npodeccun, obnagatowmne obLecTBEHHbIM OBEPUEM, KOHCTU-
TYUVIOHHbIE LIEHHOCTU, NPABO Ha HEMPUKOCHOBEHHOCTb YaCTHOM XM3HU, TallHa Nepenncky, MHGopMaLMoHHanA
ABTOHOMMS, TECT NPOMOPLMOHANbHOCTY

AHoTauin: AHani3 HU3KK piweHb KoHctuTyuinHoro Cyay AaB nifcTaBy aBTOpy CTBEPAXKYBaTH, Lo NpodeciiiHa
TAEMHULA HE CTaHOBUTb CaMOCTIHOI KOHCTUTYLINHOI LliHHOCTI. BogHouac ii AOTpUMaHHA Cnpuae 3axncTy Ta-
KUX KOHCTUTYLiINHMX Onar, AK NPaBo Ha MPUBATHICTb, TAEMHMLA CMiNIKYyBaHHA Ta iHpopmaLliiHa aBTOHOMis 0COo-
6u. Ti 3micT Ta 06cAr BU3HAYAE 3aKOHOAABELb, KT BOSIOAIE LINPOKOIO CBOBOAOI0 PEryTOBaHHS, 0OMEXEHO
HeOoOXiAHICTIO JOTPMMAHHA BULMX KOHCTUTYLIMHUX HOPM. Y CTaTTi NOKa3aHo, Wo obmexeHHA npodecinHoi
TaEMHULI MaloTb BiAMOBIAATM BUMOraMm YiTKOCTi Ta nponopuiHocTi (cT. 31, n. 3 KoHcTuTywii), a Takox nigna-
raTyi OLUiHUi 3 MO3MLi 3aXMCTY HLWIMX KOHCTUTYLINHMX Bnar, 30Kpema npasa Ha NPYBaTHICTb (CT. 47), TAEMHWLL
cninkyBaHHA (cT. 49) Ta iHpopmaLiiHOT aBTOHOMIT 0cobu (cT. 51, n. 2). OTxe, NpodeciiiHa TaeMHULA Bigirpae
K/o4YoBy posib Y GopMyBaHHI AOBIpY rpoMagaH A0 AepKaBU Ta MpaBa, a TakoX y 3abe3neyeHHi HaneXHoro
BUKOHaHHA yHKLin npodecisamu, NoB’A3aHnMM 3 Ny6iYHO JOBIPOL0, Y AEMOKPATUYHIl NPaBoBiii AepKaBi.
KniouoBi cnoBa: npodeciiiHa TaemHuLA, npodecii, NoB'A3aHi 3 My6niuHO A0BIPOIO, KOHCTUTYLiHI LIHHOCTI, NpaBo
Ha NPUBATHICTb, TAEMHULA CMINKYBaHHA, iHGopMaLliiHa aBTOHOMif, TeCT MPONOPLiNHOCTI

Introduction

Public trust professions were highly valued by the framers of the Polish Constitution
of 1997 in a democratic state governed by the rule of law. The importance of profes-
sional self-governing bodies representing individuals practising these professions is
emphasised in Article 17 (1) of the Constitution. This provision, located in Chapter I
of the Fundamental Law, titled The Republic, holds fundamental constitutional signif-
icance. Professional secrecy, an element intrinsically linked to the essence of public
trust professions, has been the subject of numerous doctrinal and judicial debate.
However, its status as a constitutional value has never been explicitly determined.
On one hand, the Constitution does not directly mention professional secrecy. On
the other hand, one cannot overlook the role of this institution in protecting other
constitutional values. For these reasons, this article analyses the institution of profes-
sional secrecy in the context of the issue at hand. The scope of legislative discretion
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in regulating professional secrecy will be examined, along with the constitutional
standards for reviewing legal acts that modify professional secrecy, which should
be assessed in light of their compliance with the Constitution.

The principal aim of this article is to determine whether the professional secrecy
of certain professions constitutes a distinct constitutional value. The other aims are:
to establish the status of professional secrecy as a constitutional value, to define the
scope of the legislature’s discretion in regulating it, and to identify the standards of
constitutional review applied to legal norms that modify its scope. The analysis is
conducted exclusively on the basis of the jurisprudence of the Polish Constitution-
al Tribunal and focuses on professional secrecy in relation to legal and economic
public trust professions in Poland, in particular through corporate statutes and the
internal acts of professional self-governing bodies. Moreover, the article examines
the protective functions of professional secrecy with respect to the right to privacy,
the secrecy of communications and the informational autonomy of the individual,
as well as establishes which constitutional requirements - including clarity, propor-
tionality, and respect for superior constitutional norms — any limitation must meet.
The analysis thus demonstrates how the Constitutional Tribunal interprets the limits
of legislative interference and what constitutional standards it applies when assessing
the conformity of such limitations with the Constitution.

In the present article the primary material of analysis is formed by the judgments
of the Polish Constitutional Tribunal, regarded as acts of constitutional and legislative
authority, which offer essential insight into the manner in which constitutional values
are applied in practice to the institution of professional secrecy. It is the Tribunal’s
case law — via its reasoned decisions, the limits of legislative intervention, and the
standards of review adopted - that constitutes the backbone of the study, enabling
an assessment of the extent to which professional secrecy is respected, modified, or
restricted under the Constitution.

1. Public trust professions in the Polish legal system

The institution of public trust professions constitutes one of the fundamental struc-
tural solutions introduced by the 1997 Constitution of the Republic of Poland.! This

1 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws [Dziennik Ustaw] 1997 no. 78,
item 483 as amended.

STUDIA PRAWNICZE KUL 4(104)2025 111



Rafat Wojciechowski

112

concept is a distinctive creation of the Polish constitutional legislator.” An essential
characteristic of public trust professions is their quasi-missionary nature, as their
representatives do not act solely for commercial purposes but also in the public
interest.’

Article 17 (1) of the Constitution provides: “By way of law, professional self-reg-
ulatory bodies may be established to represent individuals practising public trust
professions and to oversee the proper performance of these professions within the
limits of the public interest and for its protection.”

The constitutional provision defines two fundamental tasks of professional
self-regulatory bodies: representing individuals practising a public trust profession
and overseeing the proper performance of the profession. The fulfilment of these
tasks must be done “within the limits of the public interest and for its protection,”
meaning that the activities of professional self-regulatory bodies cannot serve sole-
ly the particular interests of the members of the profession but must be directed
towards protecting values of general societal importance.* However, not every free
profession, even if its characteristics resemble those of a public trust profession,
compels the legislator to establish a professional corporation.

The functioning of professional self-regulatory bodies is based on the constitu-
tional principle of subsidiarity. According to this principle, state activity should be
limited where citizens and social groups can act efficiently and effectively. This prin-
ciple is of particular importance in the case of public trust professions, because their
self-regulatory bodies assume supervisory and regulatory functions from the state.”

The Constitution does not provide a legal definition of a public trust profession,
leaving this task to the legal doctrine and judicial interpretation. A key judgment for
determining the content of this concept is the ruling of the Constitutional Tribunal
of 7 May 2002, SK 20/00, in which the Tribunal defined a public trust profession
as: “a profession involving the provision of services to meet personal human needs,

2 P. Antkowiak, Polskie i europejskie standardy wykonywania wolnych zawoddéw, Przeglad Politologiczny
2013, vol. 1, p. 135.

3 'W. Wolpiuk, Zawéd zaufania publicznego z perspektywy prawa konstytucyjnego, in: Senat Rzeczypo-
spolitej Polskiej, Zawody zaufania publicznego a interes publiczny — korporacyjna reglamentacja versus
wolnos¢ wykonywania zawodu, eds. S. Legat, M. Lipiniska, Warszawa 2002, p. 22. For other issues con-
cerning public trust professions in Poland, see also Zawody zaufania publicznego a interes publiczny...,
passim.

4 ].Smarz, Samorzgdy zawodowe jako wspdlnota 0s6b wykonujgcych ten sam zawéd, Studia Prawnoustro-
jowe 2024, no. 65, https://czasopisma.uwm.edu.pl/index.php/sp/article/view/10327 [access: 21.07.
2025].

5 Biuro Rzecznika Praw Obywatelskich [Office of the Commissioner for Human Rights], Kiedy prawo
staje sie obowigzkiem, a uprawnienie przymusem, pp. 2-3, https://bip.brpo.gov.pl/pliki/12324458440.
pdf [access: 15.06.2025].
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connected with the reception of information concerning personal life, and organised

in such a way as to justify public confidence in the proper use of this information

for the interests of the individual by those providing the services.”®

In its judgment of 7 May 2002, SK 20/00, the Constitutional Tribunal identified
the fundamental characteristics that determine whether a given profession qualifies
as a public trust profession. Firstly, these are professions involving the provision of
services aimed at meeting personal human needs, which entails receiving infor-
mation about an individual’s personal life and structuring professional activity in
a manner that justifies public confidence in the appropriate use of that information.
Secondly, the practice of a public trust profession is governed by professional ethical
standards, often codified in the form of ethical codes. Thirdly, these professions are
subject to supervision by professional self-regulatory bodies, as stipulated in Article
17 of the Constitution of the Republic of Poland.”

In its judgment of 24 March 2015, K 19/14, the Constitutional Tribunal expand-
ed this list and identified additional characteristics of a public trust profession,
including:

a) the necessity to ensure the proper and public-interest-compliant practice of the
profession, due to the significance that a given field of professional activity holds
in society;

b) the provision of services and the engagement of representatives of the relevant
professions in contact with individuals in the event of a potential or actual threat
to goods of a special nature (e.g. life, health, liberty, dignity, reputation);

c) the diligence and care exercised by representatives of the discussed professions
for the interests of individuals using their services, concern for their personal
needs, as well as ensuring the protection of subjective rights guaranteed by the
Constitution;

d) the requirement of special qualifications to practise such professions, including
not only appropriate formal education but also acquired experience and the
guarantee of proper and public-interest-compliant performance of the profession,
considering the specific ethical norms of the profession;

e) the collection of personal and private life information about individuals using the
services of representatives of public trust professions; such information consti-
tutes professional secrecy, and its disclosure may occur only under the conditions

6 Judgment of the Constitutional Tribunal of 7 May 2002, SK 20/00, OTK 2002, no. 3A, item 29, thesis
24.
7 Ibidem, thesis 24-25.
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specified in the provisions of the Act of June 6, 1997 - Code of Criminal Proce-

dure (Journal of Laws no. 89, item 555 as amended);
f) the relative autonomy in practising the profession.®

The cited judgment is particularly significant because the Tribunal refused to
recognise urban planning as a public trust profession. This ruling confirms that not
every regulated profession can qualify as a public trust profession - it is necessary
to meet all the criteria identified by the Constitutional Tribunal.

The list of public trust professions is closed and limited by the criteria specified
in Article 17 (1) of the Constitution of the Republic of Poland.” The Polish legal
system distinguishes several public trust professions, which, owing to the particular
nature of the tasks performed and the social significance of the services provided,
are subject to a special legal regime.'” An analysis of the constitutional foundations,
the jurisprudence of the Constitutional Tribunal, and the relevant statutory regu-
lations reveals a complex normative structure, aimed at ensuring the high quality
of services provided by representatives of these professions, while simultaneously
protecting the interests of those who receive them.

2. Professional Secrecy as a Characteristic of a Public Trust Profession

In the context of the issue discussed in this article, the key element is the intrinsic
obligation to maintain professional secrecy, as emphasised in the jurisprudence
of the Constitutional Tribunal. It is a fundamental component in building trust
between public trust professionals and their clients. As the Tribunal emphasised
in its judgment of 2 July 2007, K 41/05: “The essence of the advocate’s professional
secrecy... is the bond of trust that must exist between the client and the advocate”"!

In preparing this article, regulations concerning professional secrecy for repre-
sentatives of legal and economic professions were taken into account, including:
advocates (adwokat), legal advisers (radca prawny), notaries (notariusz), bailiffs

8 Judgment of the Constitutional Tribunal of 24 March 2015, SK 19/14, OTK 2015, no. 3A, item 32,
thesis 91-97.

9 M. Pawlowska, Zawody zaufania publicznego na rynku pracy, in: Rynek pracy wobec wyzwati przy-
sztosci. Ewolucja i wspélczesne uwarunkowania, eds. A. Siedlecka, D. Guzal-Dec, Biata Podlaska 2022,
p. 201, https://bibliotekanauki.pl/chapters/12602283 [access: 21.07.2025].

10 A. Krasnowolski, Zawody zaufania publicznego, zawody regulowane oraz wolne zawody, in: Kancelaria
Senatu, Opracowania Tematyczne, no. 6, Warszawa 2010, p. 14.

11 Judgment of the Constitutional Tribunal of 2 July 2007, SK 41/05, OTK 2007, no. 7A, item 72, thesis
129.
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(komornik sqgdowy), patent attorneys (rzecznik patentowy), tax advisers (doradca
podatkowy), and statutory auditors (biegly rewident). In the analysed cases, pro-
fessional secrecy serves a dual function. Firstly, it guarantees the client the real
possibility of maintaining the confidentiality of entrusted information, which, in
the case of legal professions, directly supports the realisation of the right to defence
and the right to a fair trial. Secondly, it serves as a normative barrier against state
interference in the sphere of privacy and individual autonomy in legal and financial
relationships. Thus, professional secrecy not only plays a protective role but is also
constitutive of the very nature of the given profession. The sources governing the
duty to maintain professional secrecy in the examined professions are two-tiered.
The first level consists of statutory acts, the so-called “professional corporations’
laws” The second level comprises corporate legal acts, such as codes of ethics and
resolutions adopted by professional self-regulatory bodies.

The contemporary Polish legal framework contains numerous provisions es-
tablishing professional confidentiality obligations across various sectors. In most
cases, the legislature explicitly characterises these duties as “professional” in nature,
thereby distinguishing them from other forms of confidentiality, such as state secrets
or trade secrets. This proliferation of confidentiality norms reflects the increasing
specialisation of professional services and the growing recognition that effective
professional-client relationships depend fundamentally on trust safeguarded by
legally enforceable secrecy obligations.'

The dual structure of the normative sources reflects the constitutionally guar-
anteed autonomy of professional self-regulatory bodies and allows for the flexible
adaptation of confidentiality standards to changing technical, legal, and social condi-
tions. In all the professions examined, professional secrecy exhibits both permanent
and fundamental characteristics.

Firstly, the obligation to maintain secrecy is indefinite, meaning it does not cease
with the termination of the profession, the dissolution of the client relationship, or
even upon the client’s death. This perpetuitas obligationis is explicitly stated in, inter
alia, Article 6 (2) of the Advocacy Act and Article 37 (1a) of the Tax Advisory Act.

Secondly, the scope of professional secrecy is extremely broad: it includes both
data provided directly by the client and information obtained independently by the
professional during the course of their activities, regardless of the form in which it
is recorded or the medium on which it is stored. Noteworthy in this context are the
provisions contained in Article 15 of the Code of Ethics for Legal Advisors and in
the Ethical Principles for Tax Advisers.

12 Ibidem, pp. 45-50.
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Thirdly, the duty of confidentiality extends to collaborators and other employees
of the professional - this is an important preventive measure to avoid the circum-
vention of secrecy through indirect actions or the outsourcing of auxiliary services.

Finally, most statutes provide a common list of exceptions under which the duty
of secrecy is waived - these are situations arising from anti-money laundering and
counter-terrorist-financing legislation, as well as from the Tax Ordinance concerning
so-called “tax schemes” (Chapter 11a of Part III). Notaries and bailiffs, as public
officials performing some state tasks, may, in exceptional cases, be released from
the duty of confidentiality by competent authorities, if the state’s interests require
it. Statutory auditors, due to the audit oversight system, have an obligation to pro-
vide certain information to supervisory state authorities, which also constitutes an
exception to professional secrecy.

Legal scholarship consistently acknowledges that professional codes of ethics
constitute an independent and legitimate source of confidentiality obligations. In
modern civil society, characterised by rapid social and organisational transforma-
tion, new categories of protected information continuously emerge in response to
evolving professional practices and client expectations. Professional self-regulatory
bodies, through their ethical codes and standards, play a crucial role in identifying
and codifying these emerging confidentiality requirements, frequently anticipating
formal legislative intervention. This dynamic interaction between statutory law and
professional ethics ensures that confidentiality protections remain responsive to
changing social needs while maintaining their fundamental protective function."”

The functional differentiation of professional secrecy depends on the nature of the
activity. In some legal professions, secrecy is almost absolute. The privileged status
of defence secrecy has deep historical foundations in Polish criminal procedure.
As early as the Code of Criminal Procedure of 1928, Article 101 (b) established the
absolute character of defence secrecy, categorically prohibiting the examination of
defence counsel regarding facts learned in that capacity. This absolute protection
distinguished defence secrecy from general advocate professional secrecy: whereas
an attorney could refuse to testify based on professional secrecy, courts retained dis-
cretionary authority to release them from this obligation. In 1997, the current Code
of Criminal Procedure was adopted, reaffirming the absolute character of defence
secrecy while simultaneously imposing limitations on attorney professional secrecy
other than defence secrecy, where justified by the interests of the administration of

13 Ibidem, p. 51.
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justice (Articles 178 (1), 180 § 2 of the Code of Criminal Procedure)."* The absolute
nature of defence secrecy (Article 178 of the Code of Criminal Procedure) guaran-
tees that defence counsel cannot be compelled to disclose confidential information
obtained during legal defence, underscoring the constitutional right to defence
protected in criminal proceedings.”® In the case of notaries and bailiffs, exceptions
are allowed owing to the public-law character of their functions. In economic pro-
fessions, such as tax advisers and statutory auditors, specific methods of disclosing
data apply, including some information given to courts, tax authorities, and public
oversight bodies. This should be understood as an emphasis on public interest and
financial market transparency. Therefore, the professional secrecy of representatives
of economic professions must be balanced against their informational obligations
towards the state.

A significant innovation in self-regulatory frameworks is also the increasing
importance of technology. Many self-regulatory acts contain provisions requiring
professionals to use cryptographic measures and electronic data protection proce-
dures, such as in § 19 (5) of Resolution no. 403/2023 of the National Bar Council
(Naczelna Rada Adwokacka) and in Article 6 (4) of the Ethical Principles for Tax
Advisers. In this way, professional secrecy no longer possess merely a formal-legal
dimension and acquires a real operational character, encompassing obligations
concerning the security of personal and electronic data.

Unlike the medical professions, where the legislator permits the breach of confi-
dentiality in order to protect human life or health, in legal and economic professions,
there is no analogous humanitarian clause. The doctrine holds that such situations
could potentially justify recourse to the concept of necessity (Article 26 § 1 of the
Polish Penal Code),'e however, there is no statutory basis allowing for the disclosure
of professional secrecy for the benefit of a third party. This distinguishes the profes-
sions under analysis from those of doctors or psychologists, where the legislature
has provided a more flexible model for the relationship between confidentiality and
the value of life.

In summary, professional secrecy in legal and economic professions remains a nor-
matively coherent, but functionally diverse legal institution. The shared minimum

14 M. Matusiak-Fracczak, Ochrona poufnosci komunikacji klienta z adwokatem. Standardy miedzynaro-
dowe, standard Unii Europejskiej oraz standardy krajowe wybranych patistw a prawo polskie, Warszawa
2023, p. 217.

15 M. Kurowski, in: Kodeks postepowania karnego, vol. 1. Komentarz aktualizowany, red. D. Swiecki,
2025 [LEX database], Article 178.

16 A. Bereza, Ograniczenia tajemnicy zawodowej adwokata i radcy prawnego w Swietle konstytucyjnego
prawa do obrony i prawa do sqdu, Studia Iuridica Lublinensia 2022, vol. 31, no. 3, s. 31-50.
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of protection includes the permanence of the obligation over time, a broad personal
and material scope, and an identical core of statutory exceptions. At the same time,
sectoral differences - related to the goals of the respective profession — determine
the possibility of waiving secrecy and the degree of its instrumentalisation in the
public interest. In the legal professions, the protection of clients and their right to
defence, justify the nearly-absolute nature of professional secrecy. In the financial
sector, the growing role of supervision and compliance justifies greater flexibility in
informational obligations. Thus, the system governing professional secrecy in Poland
represents a consciously structured framework balancing constitutionally protected
values: individual privacy and public safety, professional loyalty, and market integrity.
Professional secrecy is therefore not a homogeneous category; it remains a dynamic
legal instrument, the content and limits of which depend on the values of a given

profession and the scope and manner of its social function.

Tab. 1. Legal Foundations of Professional Secrecy for Legal and Economic Professions

(Notariusz)

Notaries (consolidated text: Journal
of Laws 2024 no. 1001 as amended)

Profession Law Corporate resolution
Resolution no. 403/2023 of the Presidium of the
Act of 26 May 1982 - L he B
Advocate cto ,6 ay 198 awon the Bar National Bar Council of 7 December 2023, on the
(consolidated text: Journal of Laws o X
(Adwokat) publication of the consolidated text of the Code
2024 no. 1564) .
of Ethics for Lawyers
Legal Advi Resoluti . 3/2014 of the Extraordi
cga AcvIsor Act of 6 July 1982 on Legal Advisors esf) ution no. 3/ ofthe BX .raor mary
(Radca prawny) . National Assembly of Legal Advisors of
(consolidated text: Journal of Laws .
22 November 2014 - Code of Ethics for Legal
2024 no. 499) .
Advisors
Notary Act of 14 February 1991 - Law on Resolution of the National Notarial Council of

12 December 1997 - Code of Professional Ethics
for Notaries

Oversight (consolidated text: Journal
of Laws 2024 no. 1035 as amended)

Court Bailiff Act of 22 March 2018 on Court Resolution no. 1/2015 of the National Council of

(Komornik sgdowy) | Bailiffs (consolidated text: Journal of | Bailiffs of 28 January, 2015 — Code of Professional
Laws 2024 no. 1458) Ethics for Court Bailiffs

Patent Attorney Act of 11 April 2001 on Patent Resolution no. 7/2018 of the National Council of

(Rzecznik Attorneys (consolidated text: Journal | Patent Attorneys of 13 December 2018, on the

patentowy) of Laws 2024 no. 749) Principles of Ethics for Patent Attorneys

Tax Adviser Act of 5 July 1996 on Tax Resolution no. 16/VII1/2023 of the National

(Doradca Consultancy (consolidated text: Council of Tax Advisors of 21 November 2023 —

podatkowy) Journal of Laws 2021 no. 2117) Principles of Ethics for Tax Advisers

Statutory Auditor | Act of 11 May 2017 on Statutory Resolution no. 1161/16a/2011 of the National

(Biegly rewident) | Auditors, Auditing Firms, and Public | Council of Statutory Auditors of 13 December

2011 - Principles of Professional Ethics for
Statutory Auditors

Source: Author’s own work.
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3. Professional secrecy in the jurisprudence of the Constitutional Tribunal

The Constitutional Tribunal has addressed the issue of professional secrecy multiple
times in its jurisprudence. In the judgment of 22 November 2004, SK 64/03, the
Tribunal, when evaluating the issue of professional secrecy for legal professionals,
concluded that the only constitutional provision upon which the absolute obliga-
tion to maintain confidentiality can be based is Article 42 (2) of the Constitution
of the Republic of Poland, which guarantees the right to defence. Furthermore, the
Tribunal confirmed that the obligation of legal advisers (radca prawny) to maintain
professional secrecy “is inextricably linked [...] with the role of the legal counsel
as a public trust profession” and that the existence of this obligation, “backed by
criminal sanctions, serves as a guarantee of confidentiality for those seeking legal
assistance.” In this judgment, the Tribunal clearly noted that “the duty to maintain
secrecy was established for the benefit of clients, not legal counsels. It is not a priv-
ilege granted to the professional group, but rather an obligation associated with
the performance of the profession.” In this context, it was pointed out that Article
17 (1) of the Constitution, which is a provision of systemic nature, does not imply
any right for representatives of public trust professions to professional secrecy."”

Before the Tribunal, various attempts were made to derive the constitutional
foundations of professional secrecy from various provisions—namely Articles 2,
17 (1), 31 (3), 45 (1), 49, 51 (1)-(2), and 77 (2) of the Constitution. Although the
Tribunal acknowledged that its previous case law allows constitutional right to
be inferred from the combined content of multiple provisions when they contain
coherent elements addressed to a specific addressee, it nonetheless held that these
patterns do not suffice to reconstruct a autonomous constitutional right guaranteeing
professional secrecy for persons performing public trust professions.'®

The Constitutional Tribunal has recognised that a potential conflict arises when
a legal professional who is also the accused must choose between maintaining client
confidentiality and exercising the constitutional right to defence. Under Article 180
§ 2 of the Code of Criminal Procedure — which operates as a lex specialis overriding
the professional secrecy rules in the Legal Advisers Act — a court may, in the inter-
ests of justice and only when a fact cannot be established by other means, author-
ise the examination of a legal adviser on matters covered by professional secrecy.
However, where the accused is the legal adviser, the right to defence prevails. The

17 Judgment of the Constitutional Tribunal of 22 November 2004, SK 64/03, OTK 2004, no. 104, item
107, thesis 34, 42, 48.
18 Judgment of the Constitutional Tribunal of 4 October 2010, SK 12/08, OTK 2010, no. 84, item 87.
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Constitutional Tribunal has emphasised that it is solely the accused’s prerogative
to decide whether to waive confidentiality; any attempt by the court or prosecutor
to compel or to release the adviser from secrecy would impermissibly restrict the
accused’s right to full defence."”

It is also worth noting that the Constitutional Tribunal has expressed its views
on provisions governing professional and defence secrecy in cases initiated by the
Commissioner for Human Rights and the Prosecutor General; see the judgments
of the Tribunal of 10 December 2012, K 25/11; 11 December 2012, K 37/11 and
30 July 2014, K 23/11.%°

In the previously discussed judgment (case no.) K 41/05, the Tribunal analysed
the institution of professional secrecy in the case of the profession of a legal counsel.
It was stated that professional secrecy “constitutes both an essential guarantee and
a conditio sine qua non for the performance of the legal adviser’s profession.” It was
emphasised that maintaining professional secrecy is an obligation for individuals
practising public trust professions. In the context of the aforementioned bond of
trust between an advocate and his or her client, the Tribunal also noted that “main-
taining this relationship has a dual significance: it is necessary for the client, who,
by disclosing secrets, can rely on the trusted person of her or his advocate, and it is
also beneficial for society as a whole, as it facilitates knowledge of the law and the
realisation of the right to defence, thereby contributing to the proper administration
of justice and the discovery of truth”*!

The Tribunal expanded its considerations on this matter in the judgment of
23 July 2024, K 13/20,” in which it examined the obligations of tax advisers relating to

19 Order of the Constitutional Tribunal of 29 September 2014, Ts 174/14, OTK 2014, no. 5B, item 517.

20 Judgment of the Constitutional Tribunal of 10 December 2012, K 25/11, OTK 2012, no. 114, item
132; judgment of the Constitutional Tribunal of 11 December 2012, K37/11, OTK 2012, no. 11A, item
133; judgment of the Constitutional Tribunal of 30 July 2014, K 23/11, OTK 2014, no. 7A, item 80.

21 Judgment of the Constitutional Tribunal of 2 July 2007, SK 41/05, OTK 2007, no. 7A, item 72, thesis
59, 129.

22 The judgment in question was not published in the Journal of Laws of the Republic of Poland [Dzien-
nik Ustaw], similarly to all decisions of the Constitutional Tribunal issued after the Resolution of
the Sejm of the Republic of Poland of 6 March 2024 concerning the removal of the effects of the
constitutional crisis of 2015-2023 in relation to the functioning of the Constitutional Tribunal. In
that resolution, the Sejm, referring to the judgments of the European Court of Human Rights of
7 May 2021 in Xero Flor v Poland (application no. 4907/18) and of 14 December 2023 in M.L. v Poland
(application no. 40119/21), stated that individuals unauthorised to adjudicate sit on the bench of the
Constitutional Tribunal and that its rulings are therefore tainted by a legal defect.

It is, however, worth noting the controversies surrounding the cited case law of the European Court
of Human Rights. The Constitutional Tribunal has consistently maintained that no domestic body
or mechanism exists in the Polish legal system that could verify the legality of the election of judges
to the Tribunal. The Tribunal itself, in its full-bench decision of 7 January 2016, U 8/15 (OTK 2016,
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the reporting of tax schemes, which conflicted with the requirements of maintaining
professional secrecy. In this ruling, the Tribunal reaffirmed its previously established
position that Article 17 (1) of the Constitution does not imply a “constitutionally
mandated obligation to maintain professional secrecy.” However, the statutory pro-
visions regulating this matter should be formulated in a sufficiently clear manner,
“so as to enable tax advisors, as representatives of public trust professions, to act in
the interest of the individual” In this context, the Tribunal referred to the standards
of legal certainty derived from Article 2 of the Constitution. Furthermore, it was
indicated that the provisions regulating professional secrecy may be subject to review
in the context of the proportionality of interference with constitutional rights and
freedoms - the right to privacy (Article 47), the protection of the secrecy of commu-
nication (Article 49), and the protection of informational autonomy (Article 51 (2)).
As the Tribunal stated: “The determination that Article 17 (1) of the Constitution
does not result in constitutionally protected rights and freedoms does not mean
that regulations changing the scope of professional secrecy cannot be examined by
the Tribunal for violations of other values protected by the Fundamental Law.” %

4. The Importance of Professional Secrecy for Constitutional Values

As previously indicated, professional secrecy for representatives of public trust pro-
fessions has its source in statutory acts and corporate acts adopted by professional
self-governing bodies. These regulations do not have their foundation directly in

no. 14, item 1), declared itself incompetent to review the constitutionality of the Sejm’s resolutions
of the 8th term concerning the appointment of Constitutional Tribunal judges and consequently di-
scontinued the proceedings.
Moreover, with regard to the Xero Flor judgment, serious doubts as to its merits were raised even
within the adjudicating chamber of the Strasbourg Court. In his dissenting opinion, Judge Krzysztof
Wojtyczek stated that the reasoning of the Xero Flor judgment was “flawed due to a somewhat unc-
lear and superficial presentation of domestic law, coupled with a distorted portrayal of the Tribunal’s
jurisprudence, carefully avoiding all unfavourable precedents. The approach chosen by the Court to
maintain the rule of law in the respondent State is far from optimal.” Furthermore, irrespective of
whether the Constitutional Tribunal can be regarded as a “court” within the meaning of the Co-
nvention, Judge Wojtyczek also questioned, in his dissent, the inclusion of constitutional complaint
proceedings within the scope of Article 6 of the Convention. In his view, the case law of the European
Court of Human Rights indicates that “the Convention does not require guaranteeing a right of access
to a court (or to any other non-judicial body) competent to annul or invalidate a normative act, even
if such access is provided for in a specific form under domestic law.”

23 Judgment of the Constitutional Tribunal of 23 July 2024, K 13/20, OTK-A 2024, item 66, thesis 119,
123.
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the Constitution, which in Article 17 (1) only provides for the possibility of cre-
ating professional self-governing bodies by law. The constitutional legislator does
not expressly require the obligation to regulate professional secrecy in these acts,
nor does it even refer to this institution. The obligation to maintain professional
secrecy has been interpreted in the jurisprudence of the Constitutional Tribunal
as one of the characteristic features of public trust professions, whose existence is
foreseen by the Constitution. The only exception is the defence privilege, which
has its source directly in the constitutional right to defence. Although Article 42
(2) of the Constitution also does not directly regulate the defence privilege, it has
been interpreted in the case law of the Tribunal as stemming from the necessity to
interpret the constitutional right to defence broadly.*

As a rule, it should therefore be stated that it is the legislator’s responsibility to
appropriately regulate this institution whenever it creates a professional self-gov-
erning body representing individuals performing a specific public trust profession.
There is no direct constitutional obligation placed on the legislator, unlike Article 15
(2) of the Constitution, which requires the definition of the basic territorial division
of the state by statute. In the case of professional secrecy, the legislator also does
not have clear “guidelines” in this regard, as in the aforementioned Article 15 (2) of
the Constitution, which obliges the legislator to take into account social, economic,
or cultural ties and to ensure the ability of territorial units to perform public tasks.

It is appropriate to examine the compliance of regulations governing professional
secrecy with Article 17 (1) of the Constitution in terms of protecting the public
interest and ensuring the proper performance of the profession. It is necessary to
agree with the opinion presented by the Tribunal in its judgment with case no.
K 13/20, that representatives of professions of public trust play an essential role in
a democratic state of law realizing the principles of social justice. Due to the con-
nection between professions of public trust and state institutions (e.g., an advocate
defending an accused before a court), guaranteeing the individual the possibility
to reveal their problems without restraint strengthens the principle of trust in the
state and the law it enacts, as derived from Article 2 of the Constitution. Clients are
assured that their representatives will not be forced to disclose acquired information
to public institutions, which could use it in ongoing proceedings. Professional se-
crecy is not a constitutional freedom or right but an obligation linked to the nature
of the public trust profession. Therefore, restrictions imposed on it do not have to
comply with the strict criteria laid down in Article 31 (3) of the Constitution. This

24 P. Sarnecki, Art. 42, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, vol. 2, eds. L. Garlicki,
M. Zubik, 2nd ed., Warszawa 2016.
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provision pertains only to freedoms and rights, and does not apply to other norms
that do not express individual subjective rights.”

As emphasised in the jurisprudence of the Constitutional Tribunal, professional
secrecy can protect separate constitutional rights and freedoms. In this context, one
must undoubtedly refer to Articles 47, 49, and 51 (2) of the Constitution. The first
of these stipulates that everyone has the right to legal protection of their private
and family life, honour, and reputation, as well as the right to decide about their
personal life. This provision guarantees the right to privacy. It is worth noting that
Article 7 of the Charter of Fundamental Rights of the European Union contains
a similar provision, according to which: “Everyone has the right to respect for his
or her private and family life, home and communications.”* The Court of Justice
of the European Union, when examining provisions that obligate advisers bound
by professional secrecy to report the use of tax schemes by their clients, held that
such provisions infringed Article 7 of the Charter.”

In the Polish legal doctrine, a distinction is made between the “private” sphere
of life, which is protected under Article 47 of the Constitution, and the “non-pri-
vate” — public and social - sphere, which is not subject to this protection.” How-
ever, its judgment in case no. K 13/20, the Constitutional Court acknowledged
that regulations concerning professional secrecy may also be examined in relation
to this standard of review. This applies not only when a representative of a profes-
sion of public trust receives information regarding the strictly private sphere of
life, but also in professional matters, such as the application of tax schemes in the
course of business activity. Therefore, the Court opted for a uniform treatment of
the regulations regarding professional secrecy in this context. This approach should
be considered correct, as it is not always possible to clearly distinguish situations
where an individual turns to a representative of public trust profession regarding
an issue related entirely to their private life, from those concerning only her or his
professional life. Both spheres of life can overlap, for example, in the context of
conducting business activity.

The obligation to protect information transmitted by clients to representatives of
public trust professions also has its source in Article 49 of the Constitution, which

25 L. Garlicki, K. Wojtyczek, Art. 31, in: Konstytucja..., vol. 2.

26 Charter of Fundamental Rights of the European Union, OJ C 364/1, 18.12.2000, https://www.euro-
parl.europa.eu/charter/pdf/text_en.pdf [access: 21.07.2025].

27 Judgment of the Court (Grand Chamber) of 8 December 2022, C-694/20 (request for a preliminary
ruling from the Grondwettelijk Hof — Belgium) — Orde van Vlaamse Balies, IG, Belgian Association
of Tax Lawyers, CD, JU v. Vlaamse Regering.

28 P. Sarnecki, Art. 47, in: Konstytucja..., vol. 2.

STUDIA PRAWNICZE KUL 4(104) 2025

123


https://www.europarl.europa.eu/charter/pdf/text_en.pdf
https://www.europarl.europa.eu/charter/pdf/text_en.pdf

Rafat Wojciechowski

ensures the freedom and protection of the secrecy of communications. Such secrecy
may only be restricted in cases specified by statute and in the manner prescribed
therein. However, it should be noted that this freedom has a broader scope than
would be implied by the right to privacy - it also pertains to the “non-private”
sphere of life and includes entities other than individuals, with the exception of
public law institutions.” It is beyond doubt that in a democratic state governed by
the rule of law, it is essential for the legislator to be mindful of the need to protect
the secrecy of communication and the information transmitted by an individual to
a representative of a public trust profession, so that they can effectively carry out
their work while fulfilling the constitutional “mission” of public trust professions.

An essential aspect in this context is also Article 51 (2) of the Constitution, which
provides that public authorities cannot collect, gather, or disclose information about
citizens that is not necessary in a democratic state governed by the rule of law - it
guarantees the informational autonomy of the individual. Regulations requiring the
transmission of confidential information to representatives of public trust professions
align with the provisions of this article. By imposing such statutory duties, the state
may, in fact, “collect and gather” information about citizens. Based on a literal inter-
pretation of Article 51 (2) of the Constitution, read in isolation, one might conclude
that private bodies could gather personal data without such restrictions, as these
only apply to public entities. However, such a statement cannot be accepted. Firstly,
the freedom to gather information is limited by the right to privacy. Secondly, one
cannot lose sight of the systemic role of professional secrecy, which is inseparably
linked to the proper performance of a public trust profession.

Both the content of Article 49 and Article 51 (2) of the Constitution refer to
the right to privacy and are logical extensions of it.”” On the other hand, they have
a broader scope in that they do not apply only to the strictly private sphere of the
individual but can also be applied to the economic and professional spheres. Given
the specific relationship between these provisions, it is appropriate that in its judg-
ment in case no. K 13/20, the Constitutional Tribunal identified Articles 49 and
51 (2) of the Constitution as the primary standards of review, while Article 47 of
the Constitution served as the connecting standard.

The regulations under review, which may potentially restrict the freedoms and
rights mentioned above, must be subjected to control through the so-called “pro-
portionality test” arising from Article 31 (3) of the Constitution. Therefore, any

29 M. Bartoszewicz, Art. 49, in: Konstytucja Rzeczypospolitej Polskiej. Komentarz, ed. M. Haczkowska,
Warszawa 2014.
30 P Sarnecki, Art. 51, in: Konstytucja..., vol. 2.
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norm that, through the regulation of the institution of professional secrecy, may

affect the restriction of the right to privacy, the confidentiality of correspondence, or

informational autonomy, must pass the proportionality test, which requires answers

to the following questions:

1. Isit capable of achieving the intended effects desired by the legislator (usefulness
of the norm)?

2. Isit necessary for the protection of the public interest with which it is associated

(necessity of action by the legislator)?

3. Are the effects proportionate to the burdens or restrictions it imposes on the
individual (proportionality in the strict sense)?*!

One of the clearest examples of how the proportionality test is applied in prac-
tice can be found in the judgment of the Polish Constitutional Tribunal in case no.
K 13/20. The Tribunal started with the criterion of usefulness. It noted that the regu-
lation was meant to fight aggressive tax planning and to secure fiscal interests of the
state. However, it stressed that the obligation was drafted too broadly. It applied not
only to schemes designed to avoid taxation unlawfully, but also to arrangements that
amounted to legal tax optimisation. Because of this, the Tribunal questioned whether
the measure could really achieve its declared purpose. At the stage of necessity, the
Tribunal recalled that the legislator had justified the provisions by invoking the need
to implement European Union law and to protect budgetary balance. The Tribunal
underlined, however, that the Polish Constitution requires restrictions of rights to
be indispensable, and here the provisions were not. First, the obligation was not
the only possible instrument to secure compliance with reporting duties. Second,
there were already less restrictive measures that placed responsibility directly on
taxpayers themselves.

In its assessment of proportionality sensu stricto, the Tribunal weighed the ex-
pected benefits of the regulation against the restriction of fundamental rights. The
contested provisions interfered with professional secrecy and the confidentiality of
communication, both of which belong to the sphere of privacy and informational
autonomy. At the same time, the impact of the rules on public finances was at most
indirect and uncertain. The Tribunal concluded that the interference with rights
was disproportionate when compared with the potential fiscal benefits. In conclu-
sion, the Tribunal demonstrated that the contested provisions failed each stage of
the proportionality test. They were not clearly useful, not indispensable, and the

31 See Judgment of the Constitutional Tribunal of 23 April 2008, K 16/07, OTK 2008, no. 3A, item 45 and
there recalled jurisprudence.
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balance of interests weighed in favour of protecting constitutional rights rather than

maintaining the broad reporting duty.

In the legal doctrine, alternative proposals have also been formulated for examin-
ing the regulation of professional secrecy through the prism of constitutional values.
Dariusz Dudek, in his polemic with the judgment of the Constitutional Tribunal in
case no. SK 64/03, advanced the thesis that Article 180 § 2 of the Code of Criminal
Procedure, insofar as it allows for the “legal compulsion” of an advocate to testify
against his or her client, infringes several constitutional standards of review. Specif-
ically, he identified the following constitutional provisions as violated:

- Article 30 (Human Dignity) - as it undermines the dignity of both the client
and the lawyer, since breaching the confidentiality inherent in their relationship
constitutes a form of moral incapacitation of both parties;

- Article 31 (1) (Individual Freedom) - as it restricts the freedom to perform
a profession of public trust in accordance with its essential nature;

- Article 42 (2) (Right to Defence) - as it renders the right to silence illusory and
weakens the material dimension of the right to defence;

- Article 45 (1) (Fair Trial) - as it violates the principle of fairness and the integrity
of the trial by allowing the state to exploit the confidential channel of commu-
nication between lawyer and client;

- Article 53 (1) (Freedom of Conscience) - as it compels the lawyer to act contrary
to professional ethos and deontological norms, given that the duty of confiden-
tiality constitutes an imperative of professional conscience.

Dudek emphasised that professional secrecy should be regarded as a fundamental
condition of public trust and as a prerequisite for maintaining the integrity and qual-
ity of the administration of justice. Importantly, as he observed, the Constitutional
Tribunal has not yet examined the issue of professional secrecy in the context of
Articles 30, 31 (1), and 53 (1) of the Constitution. His reflections therefore provide
valuable guidance for potential future constitutional litigation concerning the rela-
tionship between professional secrecy, the autonomy of legal professions, and the
protection of fundamental rights in a democratic state governed by the rule of law.*>

32 D. Dudek, The Constitution and the Attorney — Client Privilege, Palestra 2019, no. 7-8, pp. 35-49.
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Final Conclusions

The study conducted in this article shows that professional secrecy, although an
inherent feature of public trust professions, has not been explicitly recognised as
one of the constitutional values in the Constitution. The constitutional legislator did
not expressly designate professional secrecy as an independent constitutional good.
However, analysis of the Constitutional Tribunal’s case law, regulations contained in
statutes and normative acts of professional self-governing bodies indicates that this
institution holds a special axiological status within the Polish legal system.

The scope and nature of professional secrecy, as well as the list of professions
recognised as public trust professions, remain the exclusive prerogative of the legis-
lator. It is the legislator who decides on the shape, depth of protection and potential
exceptions to the duty of confidentiality, taking into account the specifics of each
profession and the current social and public needs. In this regard the legislator enjoys
considerable regulatory discretion which, however, should not lead to the violation
of fundamental constitutional standards.

The special value of professional secrecy is primarily revealed in its instrumental
significance for the protection of other constitutional goods. It is not only a sine qua
non condition for the exercise of public trust professions; it is also crucial for the
fulfilment of the role assigned to representatives of public trust professions under
Article 17 (1) of the Constitution, which in turn serves as one of the means for
realising the principle of citizens’ trust in the state and in the law it enacts, as out-
lined in Article 2 of the Constitution. Professional secrecy also serves as a key tool
for protecting individual constitutional rights. In particular, it plays a fundamental
role in the realisation of the right to privacy (Article 47 of the Constitution), the
secrecy of communication (Article 49 of the Constitution), and the informational
autonomy of the individual (Article 51 (2) of the Constitution).

In this context, the position of the Constitutional Tribunal is particularly clear,
as it consistently regards professional secrecy as an obligation inseparably connected
with the performance of a public trust function, rather than a right of the person
performing that profession. This distinction not only emphasises its fundamental
importance for building social trust, but also excludes an instrumental approach to
professional secrecy by the representatives of the discussed professions.

Finally, any restrictions on professional secrecy must meet rigorous constitu-
tional standards of clarity and proportionality, as outlined in Article 31 (3) of the
Constitution. In this regard, professional secrecy is not protected as an autonomous
value, but rather as a tool for safeguarding the fundamental rights and freedoms of
individuals. Therefore, any legislative interference with the obligation to maintain
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secrecy should undergo a detailed constitutional analysis within the framework
of the proportionality test, including the criteria of suitability, necessity, and strict
proportionality.

It is also worth noting that the legal doctrine has put forward an alternative
approach to assessing the constitutionality of regulations concerning professional
secrecy by examining such provisions through the broader framework of consti-
tutional values enshrined in Articles 30, 31 (1), 42 (2), 45 (1), and 53 (1) of the
Constitution. By linking professional secrecy to the protection of human dignity,
personal freedom, the right to defence, the fairness of judicial proceedings, and the
freedom of conscience, this perspective underscores its status as a constitutional
value indispensable for preserving public trust in the legal professions and ensuring
the integrity of the justice system.

The analysis of selected judgments of the Constitutional Tribunal has led the
author to formulate the thesis that professional secrecy does not constitute an auton-
omous constitutional value. Its observance, however, contributes to the protection
of constitutional values such as the right to privacy, the secrecy of communications,
and informational autonomy. Its content and scope are shaped by the legislator,
who enjoys broad regulatory discretion, albeit limited by the necessity to respect
overarching constitutional norms.

Professional secrecy remains a complex normative construct of instrumental
character, which, although not a constitutional value per se, is nevertheless a cru-
cial element in the protection of essential constitutional values and in the effective
functioning of public trust professions within a democratic state governed by the
rule of law. In this way, this institution not only contributes to the realisation of
constitutional objectives related to the protection of the public interest but, above
all, enables the effective protection of fundamental rights and freedoms of individ-
uals, serving as a necessary condition for citizens’ trust in state institutions and law.
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Abstract: This article presents issues related to the necessity of prior exhaustion of appeal measures, if they
served the complainant in the proceedings before the authority competent in the case in order to effective
filing of a complaint before an administrative court. The study focuses on providing an answer to the following
question: whether and in what situations it is permissible to lodging a complaint to the administrative court
against a decision issued by the first instance authority. Focus is also given to the issue of the legal conse-
quences of the decision-issuing authority’s and the appeal body’s misclassification of the document filed as
an appeal or complaint, as well as rulings of the administrative court that should be issued depending on the
given case. The methods employed in this study involve an analysis of the law in force and a case study. After
conducting research, it was found that provisions allowing for the possibility of challenging the decision of the
first instance authority before an administrative court without the need to exhaust appeal measures available
to the party are admissible, but constitute an exception to the constitutional principle of two-instance pro-
ceedings and should therefore be interpreted strictly.

Keywords: Code of Administrative Procedure, judicial review of administration, complaint with the administrative
court, administrative procedure, final decision

Streszczenie: Niniejszy artykut przedstawia zagadnienia dotyczace koniecznosci uprzedniego wyczerpania
Srodkéw zaskarzenia, jezeli stuzyty one skarzacemu w postepowaniu przed organem wiasciwym w sprawie
w celu skutecznego wniesienia skargi do sadu administracyjnego. Opracowanie koncentruje sie na udzieleniu
odpowiedzi na nastepujace pytanie: czy i w jakich sytuacjach dopuszczalne jest wniesienie skargi do sadu
administracyjnego na decyzje wydang przez organ pierwszej instancji. Zwrécono réwniez uwage na kwestie
konsekwencji prawnych btednego zakwalifikowania pisma przez organ wydajacy decyzje oraz organ odwo-
fawczy jako odwotanie lub skarge, a takze rozstrzygniecia sadu administracyjnego, jakie powinny zapas¢ w za-
leznosci od danego przypadku. W artykule postuzono sie metoda dogmatyczno-prawng oraz studium przy-
padku. Po przeprowadzonej analizie stwierdzono, ze przepisy zezwalajace na mozliwos$¢ zaskarzenia do sadu
administracyjnego decyzji organu pierwszej instancji — bez koniecznosci wyczerpania przystugujacych stronie
Srodkéw zaskarzenia - sa dopuszczalne, lecz stanowig wyjatek od konstytucyjnej zasady dwuintsancyjnosci,
a zatem nalezy je interpretowac w sposdb scisty.

Stowa kluczowe: Kodeks postepowania administracyjnego, postepowanie sgdowoadministracyjne, skarga do
sadu administracyjnego, postepowania administracyjne, decyzja ostateczna

ISSN: 1897-7146; elSSN: 2719-4264; m
https://doi.org/10.31743/5p18519 131


https://orcid.org/0000-0002-2068-4556

Przemystaw Zdyb

132

Pesiome: B faHHOI CTaTbe paccmaTpriBaloTCs BOMPOCHI, Kacalowmecs HeO6XOAMMOCTI MpeaBapuTeNbHOrO
ncyepnaHnsa cpefcTB 06>anoBaHUsA, eCliM OHU ObINM NCMONb30BaHbl UCTLIOM B XOAe pa3bupaTtenbcTBa B KOM-
NeTeHTHOM opraHe Ans 3hpdeKTUBHON NMoAaum Xanobbl B aAMUHUCTPATHBHBIN Cyd. B pabote cocpepotoueHo
BHMMaHMe Ha OTBETE Ha CIeAyOLMIA BOMNPOC: AOMYCTUMO /I 1 B KaKMX CUTYaLuUsaxX JOMYCTMMO MOAaBaTh Xa-
no6y B aAMVHVCTPATVBHDBINA Cy[, Ha PeLLeHNE, BbIHECEHHOE OpPraHOM MEepPBON MHCTaHUMU. Takxe obpalleHo
BHMMaHME Ha BOMPOC O MPaBOBbIX MNOC/EACTBUSAX OLIMOGOUHOM KBanMdUKaLmy NMcbMa OpraHoM, BbIHOCALUM
peLueHue, 1 aneniaLMOHHBIM OPraHOM Kak anennauymn nan xanobbl, a TakKe Ha peLleHns afgMUHIUCTPATUB-
HOro cyfia, KOTopble [JOMKHbI ObiTb MPUHATbI B 3aBUCMMOCTI OT KOHKPETHOTO ciyyas. B ctaTbe ucnonb3osa-
Hbl JOrMaTUKO-NPABOBOV METOA 1 MeTog case-study. Mocne npoBeaeHHOro aHanm3sa 6bi10 YCTaHOBNEHO, YTO
NOJIOXKeHNS, [OMyCKaloLMe BO3MOXHOCTb 06XKafioBaHNs B aAMUHVCTPATUBHDIN Cy peLIeHns opraHa nepeon
MHCTaHLMM — 6e3 HeO6XOAMMOCTH NCYEPNaHUA UMEILLVXCA Y CTOPOHbI CPeACTB 00XKanoBaHysa — NpueMembl,
HO NPEeACTaBAAT COBON NCKIIIOUEHNE N3 KOHCTUTYLIMOHHOTO MPUHLMNG ABYX NHCTAHUWIA, U, CIeA0BATENbHO,
[OMKHbI TOJIKOBATbCA CTPOTO.

KntoueBble cioBa: AAMUHNCTPATUBHbIN NPOLIECCyabHbIN KOAEKC, aAMUHICTPATMBHOE CyfJONPON3BOACTBO, Xanoba
B aMUHNCTPATUBHDIV CYf, aAMVHNCTPATVBHbBIE MPOLIEAYPbl, OKOHUATENIbHOE PeLLeHe

AHoTauin: Y Uil CTaTTi po3rAAalTbCs NUTAHHSA LWOAO HeOoOXigHOCTI nonepesHbOro BUYepnaHHA 3acobis
OCKapKeHHA, AKLO BOHM Oynu BUMKOPWUCTaHi NO3viBayem y MPOBAAXEHHI Mepes OpraHoM, KOMMETEHTHUM
y Crpasi, 3 MeTol ePpeKTNBHOIO NOJAHHA CKapri Ao agMiHicTpaTUBHOrO cyay. [locnimkeHHA 30cepepKyeTbeaA
Ha BiANOBIAi Ha Take NUTaHHA: UM i B AKNX CUTYyaLliAX AOMYCTUMO NofaBaTt CKapry Ao agMiHiCTpaTUBHOro cyay
Ha pilLeHHs, BUHeCeHe opraHoM nepLuoi iHCTaHLil. Takox Oyno 3BepHeHO yBary Ha MMTaHHA NPaBOBYX HACMig-
KiB HenpaBunbHOI KBanidikaLii 3asaBy opraHoM, WO BMAAB PilleHHs, Ta anenauiinHiM opraHoMm AK anensauii abo
cKapru, a TakoX Ha pilleHHs aaMiHICTPaTUBHOIO Cyzly, IKe MOBUHHO GYTW yXBaneHe 3aNeXHO Bif KOHKPETHOro
BMNaAKy. Y CTaTTi BUKOPUCTAHO JOrMaTUYHO-MPaBOBUIA METOA Ta aHasli3 KOHKpeTHoro Bunagky. Micna npose-
[leHOro aHaniy 6yNo BCTaHOB/EHO, WO MOMOXEHHSA, AKi JO3BONATb OCKapXKyBaTh B aAMiHiCTpaTUBHOMY Cygi
pilleHHs opraHy nepLoi iHCTaHLil — 6e3 HeOOXiAHOCTI BUYeprnaHHA 3aco6iB OCKAPXKEHHS, L0 HaNleXaTb CTO-
POHI — € JONYCTUMMMW, ane CTaHOBATb BUHATOK i3 KOHCTUTYLINHOrO NPUHLMNY ABOIHCTAHLINHOCTI, @ OTXe, iX
cnif TAYMaunTh y By3bKOMY PO3YMiHHI.

KniouoBi cnoBa: Kogekc agMiHiCTpaTBHOMO CyA0UMHCTBA, aAMIHICTPaTMBHE CYAOUMHCTBO, CKapra fo aAMiHicTpa-
TUBHOTO CyAY, aAMiHICTPaTUBHI MPOBaAXEHHA, OCTaTOUHE pilleHHA

Introduction

In the Republic of Poland, which is a democratic state ruled by law (Article 2 of the
Constitution of the Republic of Poland'), administrative courts are the guardians of
ensuring the individual’s ability to protect his rights and freedoms against unlawful
actions of public administration. This is due to Article 45 (1) of the Constitution
of the Republic of Poland, which guarantees everyone the right to a fair and public
hearing of a case by a competent, independent and impartial court and Article 184
of the Constitution of the Republic of Poland, pursuant to which the Supreme Ad-
ministrative Court and other administrative courts exercise, to the extent specified

1 Constitution of the Republic of Poland of 2 April 1997, Journal of Laws [Dziennik Ustaw] 1997 no. 78
item 483 as amended (hereinafter: Constitution).
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by law, review of the activities of public administration. This review also includes
adjudication on compliance of resolutions of local government bodies and normative
acts of local government administration bodies with statutes.?

As the Supreme Administrative Court rightly pointed out in its judgement of
6 August 2013, IT FSK 2530/11.% the essence of judicial review of administration is
to protect the freedoms and rights of individuals (entities bound by law) in relations
with public administration and to build and consolidate the rule of law and stand-
ards derived from it. The basic function of the administrative judiciary is therefore
to protect the subjective rights of the individual, and its adoption stems from the
assumptions of the system of public administration review related to the implemen-
tation of the rule of law (Article 7 of the Constitution of the Republic of Poland).

1. Exhaustion of appeal as a requirement for effective bringing of
a complaint with an administrative court

Pursuant to Article 1 (1) of the Act on the system pf administrative courts, admin-
istrative courts exercise the administration of justice by reviewing the activities of
public administration, and this review, pursuant to Article 1 (2) of said act, is exer-
cised in terms of legality. Review of public administration activities by administrative
courts includes, among others, adjudication on complaints against administrative
decisions. Therefore, only a claim that the contested decision was issued in breach of
substantive law which affected the outcome of the case, in breach of the law giving
rise to the resumption of administrative proceedings, or in other breach of the rules
of procedure, if it could have had a material impact on the outcome of the case, may
result in the administrative court repealing the contested act.

A substantive examination of the legality of administrative acts is possible only
if a complaint against those acts is admissible, i.e. if the subject matter of the case
falls within the substantive jurisdiction of a given court, the complaint is brought
by an entitled entity (that is one that has the right to complain) and if the complaint
meets the formal requirements and is filed in due time.

2 Pursuant to Article 2 of the Act of 25 July 2002 on the System of Administrative Courts (Journal of
Laws 2024 item 1267), administrative courts mean the Supreme Administrative Court and voivodship
administrative courts.

3 The decision is available in the Central Database of Administrative Court Decisions, hereinafter refer-
red to as “CBOSA database” at https://orzeczenia.nsa.gov.pl/cbo/query.
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One of the requirements for an effective bringing of a complaint with an admin-
istrative court is, pursuant to Article 52 (1) of the Act of 30 August 2002 Law on
proceedings before administrative courts,* prior exhaustion of appeal measures if
they have served the complainant in proceedings before the authority competent in
the case, unless the complaint is filed by the prosecutor, the Commissioner for Hu-
man Rights or the Ombudsman for Children. This is a formal condition for effective
filing of a complaint, since admissibility of judicial review of administration depends
on the prior exhaustion of appeal measures if they have served the complainant in
proceedings before the authority competent in the case.”

Legal commentary argues that® appeals are procedural institutions through which
qualified entities can request that administrative decisions be verified for their cas-
sation or reformation.

Pursuant to Article 52 (2) PBAC, exhaustion of appeal measures should be under-
stood as a situation in which a party is not entitled to any appeal, such as a complaint,
appeal or reminder, provided for by law. This enumeration is illustrative, thus if
a special provision provides for a different appeal measure than those listed expressis
verbis in PBAC, it should also be used before the complaint is filed. Stating that this
premise has been met may only happen after the appeal measure has been examined
by the competent public administration body. This means that filing a complaint
with an administrative court should be preceded not only by filing an appropriate
appeal against the decision of the first instance authority, but also by closing the
administrative proceedings before the second instance authority by issuing a decision
that could be the subject of a complaint with the court within the meaning of Arti-
cle 3 PBAC.” This is a direct reference to the principle of a two-instance procedure
referred to in Article 78 of the Constitution of the Republic of Poland® and Article
15 of the Code of Civil Procedure.’ This principle is not absolute, but exceptions to
it must be provided for by law.

4 Consolidated text: Journal of Laws 2024 item 935 as amended (hereinafter: PBAC).

5 Judgement of the Supreme Administrative Court of 13 October 2020, II OSK 71/20 [CBOSA database].

6 B. Adamiak, J. Borkowski, Kodeks postepowania administracyjnego. Komentarz, rozdziat 10. Odwola-
nia, 19th ed., Warszawa 2024 [Legalis database].

7 Judgment of the Supreme Administrative Court of February 2024, I OSK 116/13 and judgement of
the Voivodship Administrative Court in Krakow of 10 December 2021, III SA/Kr 1559/21 [CBOSA
database].

8 Each party shall have the right to appeal against judgments and decisions made at first stage. Excep-
tions to this principle and the procedure for such appeals shall be specified by statute.

9 Administrative proceedings shall be two-instance proceedings, unless a special provision provides
otherwise.
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The essence of the two-instance principle in administrative proceedings, pur-
suant to Article 15 CAP, is that the case should be examined twice and decided
twice by the authorities of both instances. The proper maintenance of the principle
of two-instance proceedings does not only require that two consecutive decisions
be issued by the competent authorities, but also that those decisions be taken as
a result of substantive proceedings carried out by each of those authorities, so that
the evidence is assessed twice and all the relevant circumstances of the case' are
examined two times too. The substantive re-examination of the substantive matter
by a higher-level authority also includes verification of the correctness, i.e. legality
and rightness (or only legality or only rightness), of the act of the first-instance
authority and of how this authority conducts proceedings in the case."

In addition, it should be noted that the condition for exhaustion of appeal meas-
ures is also met in a situation where the appeal was lodged by either party to the
administrative proceedings, not necessarily the same one that subsequently filed
the complaint with the administrative court.'?

As a consequence of failure of a party to avail itself of the available remedies,
including an appeal against a decision, it is inadmissible to lodge a complaint against
that act with an administrative court as it is premature. Such a situation results in
the court issuing a decision rejecting the complaint under Article 58 (1) (6) PBAC."

Therefore, it has long been accepted by legal scholars and commentators and
the judiciary that in cases where two-instance proceedings apply, an appeal at an
administrative court may only concern a ruling (decision, order) issued by the au-
thority adjudicating in the case at second instance, and thus adjudicating as a result
of an appeal. The provisions of Articles 52 (1) and (2) PBAC provide for the priority
of the administrative procedure for the review of administrative proceedings over
judicial review. An administrative court cannot replace an appeal body and its ac-
tions must not violate the principle of two-instance administrative proceedings. As
a consequence, the adoption of this rule makes it unacceptable to lodge a complaint

10 Judgement of the Supreme Administrative Court of 14 March 2024, III OSK 1840/22 [CBOSA data-
base].

11 P Kledzik, Prawne uwarunkowania stwierdzenia niewaznosci decyzji w ogélnym postgpowaniu admi-
nistracyjnym, Wroctaw 2018, pp. 59-60 along with literature cited there.

12 M. Jagielska, A. Wiktorowska, P. Wajda, in: Prawo o postgpowaniu przed sgdami administracyjnymi.
Komentarz, eds. R. Hauser, M. Wierzbowski, 8th ed., Warszawa 2023 [Legalis database], Commentary
on Article 52; judgement of the Supreme Administrative Court of 23 July 2009, T OSK 798/08 [CBOSA
database].

13 J. Tarno, Prawo o postepowaniu przed sgdami administracyjnymi. Komentarz, Warszawa 2004, p. 116
and order of the Supreme Administrative Court of 24 January 2017, I OSK 77/17 [CBOSA database].
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against a decision taken by the first instance authority."* The provisions of PBAC
and special laws allow a number of exceptions to this requirement, which will be
presented later in the article.

2. Exceptions to the requirement of exhaustion of appeal measures for
conducting judicial review of administration

The first derogation from having to exhaust appeal measures is the possibility for
a party to opt out of the request to have the case re-examined.

Pursuant to Article 127 (3) of the Act of 14 June 1960, the Code of Administra-
tive Procedure," no appeal shall be served against a decision taken at first instance
by a minister or a self-governing board of appeal, however, a party dissatisfied with
the decision may request that the matter be re-examined by that authority; the pro-
visions on appeals against decisions apply accordingly. Pursuant to Article 52 (3)
PBAG, if a party has the right to apply to the authority that has issued the decision
to have the case re-examined, the party may lodge a complaint against that decision
without exercising that right. However, this is an exception that applies not to all
cases.'® The right to lodge a complaint without requesting at the authority that has
issued the decision that the case be re-examined is not granted to a party when the
authority that has issued the decision is the minister competent for foreign affairs
in matters regulated by the Act of 12 December 2013 on foreigners'” or the consul.
In these two cases, which are an exception to the exception, the full two-instance
procedure must be exhausted before lodging a complaint with the administrative
court. Therefore, the party has the choice to either request that the case be re-exam-
ined or to file a complaint with the administrative court straight away, without the
case being heard by the second instance authority. However, it is indisputable that
these are alternatives and using both at the same time is inadmissible.'®

14 M. Bogusz, Zaskarzenie decyzji administracyjnej do Naczelnego Sqdu Administracyjnego, Warszawa
1997, p. 94; order of the Voivodship Administrative Court in Poznan of 18 July 2022, I SA/Po 462/22
[CBOSA database].

15 Consolidated text: Journal of Laws 2024 item 572 as amended (hereinafter: CAP).

16 Tt should be noted that in order for this exception to be used, neither party can request that the case
be re-examined. One party need only submit such a request, and complaints of the other parties will
also be examined as requests to have the case re-examined, cf. Articles 54a (1) and (2) PBAC.

17 Consolidated text: Journal of Laws 2023 item 519 as amended.

18 Judgement of the Voivodship Administrative Court in Gliwice of 8 November 2021, III SA/GI 807/21
[CBOSA database].
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The second situation that allows an appeal to the court against a decision of
a first instance authority is when the first instance authority issues a decision and
opts out of providing reasoning for it because the party’s demands were complied
with in full (Article 127 (1a) CAP). This does not apply, however, to decisions set-
tling disputed interests of the parties and decisions issued as a result of an appeal
(Article 107 (4) CAP).

Since such a decision is final by virtue of the law, it means that it can be sub-
ject to judicial review of administrative proceedings, even to examine whether the
authority has indeed complied with the demands of the party in full and not, for
example, in part.’” Otherwise, the parties would not be able to challenge decisions
of administrative authorities. However, in order for such a review to take place,
the administrative court must learn the authority’s motives. Therefore, pursuant to
Article 54 (2a) PBAC, within 30 days from the date of receipt of the complaint and
before submitting the case files to the court, the authority must draw up its reasoning
for the contested decision if it opted out of issuing the reasoning because the party’s
demands were complied with fully. The reasoning for the decision is essential for
the court to be able to properly assess the decision given by the authority. Without
knowing the position of the authority containing a reference to all relevant elements
(premises) underlying the decision in the case, this is not possible. The absence
of reasoning for a ruling regarding basic elements provided for in Article 107 (3)
CAP makes it impossible for the court to assess the contested decision in terms of
legality.*® One of the basic principles developed in the practice of administrative
courts is still in force. It lays down that an administrative court does not have the
competence to take over an administrative case as such to settle it finally and decide
on its substance. It does not act as a substitute to or replace a public administration
authority in the performance of the tasks entrusted to it.*!

Therefore, if the first instance authority has made an incorrect interpretation
and has found that it has grounds for not drawing up the reasoning for its decision
since it complies with the demands of the party in their entirety, then, after lodging
such a complaint, the administrative court should, based on Article 145 (1) (1) (c)

19 Judgment of the Voivodship Administrative Court in Bydgoszcz of 16 January 2024, I SA/Bd 594/23
and judgement of the Voivodship Administrative Court in Lublin of 15 February 2024, ITI SA/Lu
601/23 [CBOSA database].

20 Judgement of the Voivodship Administrative Court in Gliwice of 14 February 2024, IIT SA/Gl 632/23
[CBOSA database].

21 Judgement of the Supreme Administrative Court of 20 February 2013, I GSK 77/11 [CBOSA database].
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PBAC, allow the complaint and annul the contested decision;* this defect may even
justify the court’s annulment of the entire decision pursuant to Article 145 (1) (2)
PBAC on the ground that the contested decision was issued in gross breach of law.*

However, there are still doubts where the first instance authority has legitimately
resigned from providing reasoning for its decision due to the party’s demands being
complied with in their entirety (i.e. decision issued under Article 107 (4) CAP), and
the party has nevertheless lodged an appeal. The question remains of whether the
first instance authority or the appeal body has the legal possibility to classify such
a document differently, in particular as a complaint. After all, administrative courts
present a common view in the established line of their decisions that it is the content
of the document, not its form or name, that determines its meaning.* This was the
situation in which the Voivodship Administrative Court in Poznan found itself in.
In one of the cases, the first instance authority held that a document a party called
an appeal against its decision is a complaint with the Voivodship Administrative
Court in Poznan against that decision and sent it to that court together with the
case file. The court, finding that it was not a complaint but an appeal against this
decision, returned the documents to the first-instance authority which then sent
them to the appeal body. The court did so because the applicant clearly indicated
that her document was an appeal against the decision. Consequently, the appeal
body, pursuant to Article 134 CAP, declared, by way of an order, the appeal inad-
missible. Since such a decision is final and closes the proceedings in the case, it may
be complained against at an administrative court, and thus the correctness of the
given decision may be subject to judicial review.” Legal scholars and commentators
hold a similar view. One must agree that any document challenging the decision
under Article 127 (1a) CAP submitted through the authority that issued it, should:
“be qualified as a complaint in court unless the duly informed party declares that
the sole purpose of the action taken is to initiate an instance review.* If the appeal
body makes an incorrect interpretation and recognizes the complaint as an appeal,

22 Judgement of the Voivodship Administrative Court in Lublin of 22 February 2024, III SA/Lu 595/23
[CBOSA database].

2 ].G. Firlus, Selektywna redukcja administracyjnego toku instancji, Palestra 2024, no. 10, p. 88.

24 Judgement of the Voivodship Administrative Court in Szczecin of 9 October 2019, II SA/Sz 365/19
[CBOSA database].

25 Judgement of the Voivodship Administrative Court in Poznan of 11 February 2025, IIT SA/Po 601/24
[CBOSA database].

26 ].G. Firlus, Selektywna redukcja..., p. 81.
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it commits a gross violation of law, since it makes a substantive examination of the
appeal against the final decision in the administrative course of the instance.”

In order for the administrative decision of the first instance authority to be a final
ruling, it is not sufficient that it should be a decision that complies with the party’s
demands in their entirety. If the first instance authority fully complies with such
demands, but does not refrain from providing reasoning for the decision (although
it was entitled to do so under Article 107 (4)), the party will be entitled to an appeal
and not a complaint with the administrative court.”®

At this point, it should be noted that challengeability at an administrative court
of a decision issued by the first instance authority does not apply when all parties
have renounced their right of appeal. In such a scenario, an appeal at a court is
inadmissible,” because, in the light of Article 127a (2) CAP, on the date of service
to the public administration of a statement on the waiver of the right to appeal
by the last party to the proceedings, the decision becomes not only final, but also
non-appealable. Naturally, since only the party who is entitled to lodge an appeal
may waive this right, it is inadmissible that the effects of this declaration should
affect the procedural rights of parties who have not made such a declaration.”

The third exception under the subjective criterion is a situation when the com-
plaint against the decision of the first instance authority is filed by one of the entities
with a special status, enumerated in Article 52 (1) PBAC. Under this provision,
a complaint may be lodged after appeal measures have been exhausted if they served
the complaintant in proceedings before the competent authority, unless the complaint
is lodged by the prosecutor, the Commissioner for Human Rights or the Ombudsman
for Children.” As legal scholars and commentators assume, compliance with the re-
quirement that the prosecutor (and other entities stipulated in this act*?) should lodge
a complaint with the administrative court regarding having to exhaust the course of
the administrative instance and that these entities must observe the time limit for

27 Judgement of the Voivodship Administrative Court in £6dz of 8 July 2022, IIT SA/Ld 122/24 [CBOSA
database].

28 A. Goleba, in: Kodeks postepowania administracyjnego. Komentarz, ed. H. Knysiak-Sudyka, Warszawa
2023, p. 933.

29 Z. Kmieciak, in: Kodeks postepowania administracyjnego. Komentarz, eds. ]J. Wegner, M. Wojtun,
Z. Kmieciak, Warszawa 2023, p. 770.

30 Judgement of the Supreme Administrative Court of 22 March 2022, IIT OSK 923/21 [CBOSA database].

31 These entities have a formal standing to lodge a complaint, as opposed to the complainants who base
their legitimacy on the legal interest, that is, those who have a substantive legitimacy. M. Jagielska,
A. Wiktorowska, P. Wajda, in: Prawo o postepowaniu przed sqgdami..., eds. R. Hauser, M. Wierzbow-
ski, Commentary on Article 50.

32 A. Kabat, in: Prawo o postepowaniu przed sgdami administracyjnymi. Komentarz, eds. B. Dauter,
M. Niezgédka-Medek, A. Kabat, Warszawa 2024, p. 229.
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lodging a complaint, depends on whether or not they have previously participated
in administrative proceedings in the capacity of a party. In this respect, reference
should be made to the Resolution of 7 judges of the Supreme Administrative Court
of 10 April 2006, I OPS 6/05, according to which the obligation to exhaust appeal
measures in administrative proceedings before bringing a complaint against the
administrative decision referred to [...] currently in Article 52 (1) PBAC applies to
the prosecutor who took part in administrative proceedings. It should therefore be
noted that excluding the public prosecutor from the condition of admissibility of
the complaint through exhaustion of appeal measures and establishment of a longer
time limit for filing the complaint only applies if the public prosecutor did not par-
ticipate in the administrative proceedings as a party. Pursuant to Article 188 CAP,
the prosecutor enjoys the rights of the party.

A fourth group of cases where an appeal against an administrative decision to an
administrative court does not have to be preceded by exhaustion of appeal measures
comprises exceptions stipulated in special rules. For instance, under Article 6 (4)
of the Act of 14 October 1994 on self-governing boards of appeal,® a decision to
dismiss the president of the self-governing body, together with reasoning, shall be
served on the person concerned. This dismissal decision may be complained against
at the administrative court within 14 days of its service. The lodging of the complaint
suspends the dismissal. A similar solution concerns an appeal at the court against
the decision to dismiss the president of a regional chamber of audit (Article 16a (3)
of the Act of 7 October 1992 on regional chambers of audit).”* It should be noted
that in both of these cases the laws explicitly exclude the application of Article 52
PBAC (cf. Article 6 (5) of the Act on self-governing boards of appeal and Arti-
cle 16a (4) of the Act on regional chambers of audit).

Appeals at the administrative court without the need to lodge an appeal or a re-
quest to have the case case re-examined are also allowed for certain decisions of the
Polish Financial Supervision Authority (e.g. Article 6¢ (6); Article 141a (5); Article
144 (5) and Article 147 (3) of the Banking Law Act of 29 August 1997%) or for specific
decisions on objections to entry on the Minister of Justice’s list of attorneys-at-law
or advocates or trainee attorneys-at-law or trainee advocates in matters regulated
by the acts of professional self-governing bodies (e.g. Article 31?(2) of the Act of
6 July 1982 on attorneys-at-law* or Article 69a (2) of the Act on advocates”). The

33 Consolidated text: Journal of Laws 2018 item 570.
34 Consolidated text: Journal of Laws 2025 item 7.

35 Consolidated text: Journal of Laws 2024 item 1646.
36 Consolidated text: Journal of Laws 2024 item 499.
37 Consolidated text: Journal of Laws 2024 item 1564.
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decision of the Minister of Justice may be appealed at the administrative court by
the person concerned or by the self-governing body within 30 days from the date
of service of the decision.

An even more modified situation is presented in provisions indicating that deci-
sions of certain bodies given at first instance are not subject to an appeal at a higher
level authority, nor even to a complaint with an administrative court, but that that
they are subject to appeal, objection or litigation before a common court. For exam-
ple, pursuant to Article 477° CAP and Article 83 (2) of the Act of 13 October 1998
on the social insurance system, decisions of the Social Insurance Institution may
be appealed at the competent court within the time limit and under the terms set
out in the Act of 17 November 1964 — Code of Civil Procedure.’® Another example
are hybrid proceedings, where at first instance administrative decisions are issued
by specialised public administration bodies, such as the President of the Office of
Competition and Consumer Protection, the President of the Energy Regulatory
Office, the President of the Office of Electronic Communications, the President of
the Rail Transport Office, or regulatory bodies in matters related to the regulation
of the water and sewage market, while appeals are examined by the Regional Court
in Warsaw - the Competition and Consumer Protection Court (cf. Article 479%,
Article 479%, Article 479%, Article 479%, Article 4797 CAP).

It should be noted that in the above cases, it was the legislator who decided ex
lege that the administrative instance does not stipulate appeal measures, but imme-
diately a complaint with the administrative court.

Conclusions

The analysis of the provisions that allow lodging of a complaint with an adminis-
trative court against a decision of a first instance body shows that the Polish legal
order features a number of exceptions to the principle of two-instance administrative
proceedings. In assessing the ratio legis of waiving the obligation to exhaust appeal
measures in respect of a complaint against an administrative decision, the following
observations should be raised.

The analysis clearly shows that the most questionable exception, according to
legal commentary, is the amended Article 127 (1a) CAP, pursuant to which: “The
decision issued at first instance, for which the authority has resigned from providing

38 Consolidated text: Journal of Laws 2024 item 1568.
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reasoning because it complied with the demands of the party in their entirety shall
be final”** As indicated in the explanatory memorandum to the draft act: “It should
be borne in mind, however, that where the authority issuing the decision fully com-
plies with the demands of the party the latter has no interest in bringing an appeal
against such a decision. At the same time — importantly - the party will still have
the opportunity to bring about the annulment of such a decision through judicial
review of administration. Thanks to this amendment, in order for this decision to
become final, the party receiving a decision complying with their demands will not
have to wait until the deadline for appeal has expired or take additional steps to
effectively declare the waiver of the right to appeal”*

The above-mentioned reasons for the introduced regulation seem to be rational,
because it is difficult to argue with a situation in which one party obtains a decision
fully consistent with their demands and expectations, and therefore would like to
be able to immediately proceed with the exercise of the right obtained. At the same
time, however, this solution means that in a number of situations the standards
resulting from the principle of two-instance proceedings and of ensuring full pro-
cedural justice to all parties may be violated.

In the course of the works on the amendment to the CAP, the National Rep-
resentation of Self-Governing Boards of Appeal (KRSKO) held rightly that the
omission of a party to the proceedings, while complying with the demands of the
parties involved in the proceedings in full and refraining from providing reasoning
for the decision,* will deprive that party of the possibility of appeal. Therefore, the
only measure left for them will be to submit a request for resumption of proceedings.
However, it should be remembered that each extraordinary procedure is subject
to formal restrictions, such as the need to keep the time limit for submitting such
a request (one month after learning about the decision - Article 148 (2) CAP). It
may mean that such a request is not examined in terms of its essence for formal
reasons. Administrative authorities, for various reasons, often find it difficult to
correctly determine the circle of persons who have the status of party to adminis-
trative proceedings. For this reason, there should be de lege ferenda suggestions that

39 Act of 26 January 2023 amending acts in order to eliminate unnecessary administrative and legal
barriers, Journal of Laws item 803.

40 Explanatory memorandum to the draft act amending acts in order to eliminate unnecessary administra-
tive and legal barriers, The Polish Sejm of the ninth term, Paper no. 2628, p. 18, https://orka.sejm.gov.pl/
Druki9ka.nsf/0/684DD198D054FBB9C12588CA00371F60/%24File/2628.pdf [access: 25.03.2025].

41 Letter of the National Representation of Local Self-Governing Boards of Appeal of 7 November 2022,
KRS/42/052/22, p. 3, https://orka.sejm.gov.pl/Druki9ka.nsf/0/4FDB5D77AB0FC999C1258904004B-
F4CE/%24File/2628-005.pdf [access: 25.03.2025].
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this provision be repealed. KRSKO also pointed to the issue of the lack of equality
between the scope of review of the decision by the appeal body and the limits of
judicial review of administration.*

Legal scholars rightly point out that an argument to leave the option to bring
actions to a court compensates for the deprivation of a party’s right of appeal. It
should be borne in mind that administrative courts exercise review over the activ-
ities of public administration solely on the basis of the criterion of legality, without
addressing any other criteria. However, the appeal body cannot limit itself to ex-
amining the legality of a decision contested by a party, but it should also examine
that decision from the point of view of the fairness and purpose of the decision.
Therefore, we are dealing with no identical standards of legal protection® in this
situation. In its judgement of 11 May 2004, K 4/03, the Constitutional Tribunal
held that “an interpretation of the right referred to in Article 78 of the Constitution
which would lead to recognition that a complaint with the administrative court is
a “materially equivalent” correlative of an appeal against a decision of a first-instance
authority” must also be firmly rejected.

This will be particularly evident in situations where the authority enjoys admin-
istrative discretion. Judicial review of discretionary decisions is restricted, since ad-
ministrative courts can only inspect the compliance of such decisions with statutory
criteria setting limits for this discretion. Administrative discretion means granting
a certain discretionary power to a public authority by substantive law. Such a range
of discretionary power does not prove, however, acceptance of unrestricted free-
dom and arbitrariness of action.** Administrative discretion means that the public
administration authority has the power to issue a positive or negative decision for
the party. However, this choice must be preceded by the correct finding of facts
and inference based on the principles of logical reasoning and life experience.*
The decision-making of the authority exercising its power to issue a decision under
administrative discretion is limited by general principles of administrative proce-
dure, in particular the criterion of taking into account the public interest and the
legitimate interest of citizens, set out in Article 7 CAP. Therefore, a discretionary

42 Ibidem, p. 4.

4 H. Knysiak-Sudyka, Ograniczenia prawa do wniesienia odwolania - czy ustawodawca zmierza w kie-
runku wzglednosci zasady dwuinstancyjnosci postepowania administracyjnego?, in: Uczniowie jednego
Mistrza. Klasyczne instytucje postepowania administracyjnego w dobie przemian. Ksigga jubileuszowa
Profesorow Wojciecha Chréscielewskiego i Jana Pawla Tarno, ed. A. Krawczyk, £.6dz 2024, p. 295.

4 Judgement of the Supreme Administrative Court of 21 January 2014, II GSK 1632/12 [CBOSA data-
base].

45 Judgement of the Supreme Administrative Court of 27 September 2013, III OSK 442/13 [CBOSA
database].
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decision should properly balance the interests of the opposing parties — the interest
of the citizen with the public interest, while being guided by the proportionality of
taking into account both types of interests.*

Therefore, some legal scholars and commentators believe that Article 127 (1a)
is unconstitutional, because the right to appeal a non-final administrative decision
is a constitutional right of man, and its general limitation does not pass the test of
proportionality.”

Next, it should be noted that the provision of Article 54 (2a) PBAC does not
stipulate whether the reasoning drawn up as a result of the submission of the com-
plaint should be served on the party.*® This means that the party may only read the
reasoning for such a decision by looking at the case file in the seat of the authority
or in the administrative court, which will not necessarily be located in the place of
the seat of the authority issuing the decision, let alone the place of residence or seat
of the party. Another option provides for accessing the case file kept in electronic
form (Article 12a (5) PBAC) via the Administrative Courts Acts Portal, which may
be difficult for persons not using electronic means of communication. Therefore,
a de lege ferenda postulate should be raised that while maintaining the institution in
question, Article 54 (2a) PBAC should be amended to include a provision requiring
that the authority serve the party with reasoning for its decision.

Another detrimental aspect of adding Article 127 (1a) CAP is the introduction
of additional confusion, which will most affect the parties of administrative pro-
ceedings themselves. In the event that, due to the incorrect classification by the first
instance authority of its decision as final and inclusion in it an incorrect instruction
that the party has the right to lodge a complaint at a court, filing this complaint will
result in its rejection. The party will then be able to submit a request for reinstating
the deadline for lodging an appeal (Article 58 and Article 59 CAP), while the time
limit for submitting this request (Article 58 (2) CAP) will start to run for the party
from the date of service of the order rejecting the complaint.”” Therefore, instead

46 Judgement of the Supreme Administrative Court of 22 June 2012, III OSK 182/12 [CBOSA database].

47 A. Wrébel, in: Komentarz aktualizowany do Kodeksu postgpowania administracyjnego, eds. M. Jaskow-
ska, M. Wilbrandt-Gotowicz, A. Wrébel, 2025 [LEX database], Commentary to Article 127, thesis 3;
M. Szalega, Odstgpienie od uzasadnienia decyzji przez organ administracyjny z powodu uwzglednienia
w catosci zgdania strony jako przejaw ograniczenia prawa do odwolania, Zeszyty Naukowe Sadownic-
twa Administracyjnego 2024, no. 5, p. 51.

48 1. Fisz, K. Rokicka-Murszewska, Ostatecznos¢ decyzji, od ktorej uzasadnienia organ odstgpit z powodu
uwzglednienia w calosci Zgdania strony — uwagi na tle nowego art. 127 § 1a Kodeksu postgpowania
administracyjnego, Zeszyty Naukowe Sadownictwa Administracyjnego 2024, no. 5, p. 39.

49 Order of the Voivodship Administrative Court in Gorzéw Wielkopolski of 24 November 2024, II SA/Go
431/24 [CBOSA database].
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of speeding up the whole process of obtaining a final and non-appealable decision,
the introduced amendment may not only fail to achieve the assumed effect in some
cases, but also result in an extension of the administrative procedure due to the
premature launch of the judicial review procedure.

The financial aspect cannot be overlooked in this analysis either. Submission
of a complaint with the administrative court requires the payment of a fee and
failing to do so causes the complaint with be rejected (Article 220 (3) PBAC). In
turn, administrative proceedings are generally cost-free when it comes to the mere
lodging of an appeal.

To sum up, it must be stated that any provision allowing an appeal against a de-
cision of a first-instance authority at the administrative court without the need to
exhaust the remedies available to the party must be interpreted strictly (exceptiones
non sunt extendendae).

Translated by Agnieszka Kotula-Empringham
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Abstract: The aim of the article is to analyse the vicesima hereditatum, a five-percent inheritance tax intro-
duced during the Principate, whose primary purpose was to increase fiscal revenues in the Roman state after
a period of crises. The article presents the origins, scope of application, and significance of this levy within the
tax system of the Roman Empire. The study applies a historical-dogmatic method, referring to legal and literary
sources from the era. The results of the analysis indicate that this tax had a universal character, making it one of
the first examples of centralised fiscal policy in Europe. Revenues from the vicesima hereditatum supported the
functioning of the state, including the maintenance of the army, administration, and public investments. At the
same time, the introduction of this levy revealed the political dimension of Augustus’ reforms: it served to con-
solidate his power and weaken the traditional elites, which led to social tensions. In a long-term perspective,
the vicesima hereditatum contributed to strengthening the institution of the emperorship as the main holder
of public authority and financial resources. This reform marked a turning point in the history of Roman tax law
and fiscal policy, setting the course for future actions of the imperial administration.

Keywords: heritage, heir, succession, roman law, tax, vicesima hereditatum

Streszczenie: Celem artykutu jest analiza vicesima hereditatum, piecioprocentowego podatku spadkowego
wprowadzonego w czasach pryncypatu, ktérego gtéwnym zatozeniem byto zwiekszenie wpltywoéw fiskalnych
w panstwie rzymskim po okresie kryzyséw. W artykule przedstawiona zostata geneza, zakres obowiazywa-
nia daniny, a takze jej znaczenie w systemie podatkowym Cesarstwa Rzymskiego. W badaniu zastosowano
metode historyczno-dogmatyczna, odwotujac sie do zrédet prawniczych i literackich z epoki. Wyniki analizy
wskazuja, ze podatek ten miat charakter powszechny, co czynito go jednym z pierwszych przyktadéw scen-
tralizowanej polityki fiskalnej w Europie. Dochody z vicesima hereditatum wspieraty funkcjonowanie panstwa,
w tym utrzymanie armii, administracji oraz inwestycji publicznych. Jednocze$nie wprowadzenie daniny ujaw-
nito aspekt polityczny reform Augusta: stuzyta ona konsolidacji jego wtadzy oraz ostabieniu tradycyjnych elit,
co prowadzito do napiec spotecznych. Perspektywicznie vicesima hereditatum przyczynita sie¢ do wzmocnienia
instytucji cesarstwa jako gtéwnego dysponenta wiadzy publicznej i sSrodkéw finansowych. Reforma ta stano-
wifa punkt zwrotny w dziejach prawa podatkowego i polityki fiskalnej Rzymu, wyznaczajac kierunek dalszych
dziatart administracji cesarskiej.

Stowa kluczowe: dziedziczenie, dziedzic, spadek, prawo rzymskie, podatek, vicesima hereditatum

Pesiome: Llenbto cTaTbn ABNAETCA aHanu3 vicesima hereditatum, NATUNPOLEHTHOrO Hanora Ha HacnefcTBo,
BBEIEHHOrO B 3MOXY NPUHLMMNAaTa, OCHOBHON Liefiblo KOTOPOro Oblo yBeNnyeHne HanoroBbiX MOCTynneHnin
B PYMCKOM rocyAapcTBe Mocsie KpU3UCHOro nepuopa. B ctatbe npenctaBneHbl NCTOPUA BO3HUKHOBEHUSA,
chepa [enCTBMA HaNora, a TakxKe ero 3HauyeHve B HaNoroBon cucteme Pumckoin umnepun. B nccneposaHum
MCMOMb30BaICA NCTOPUKO-AOTMATUYECKUNIA METOZ, C NCMONb30BaHNEM I0PUANYECKNX U NATEPATYPHbIX NCTOY-
HVKOB TOW 3MOXM. Pe3ynbTaThbl aHa/M3a NOKa3bIBalOT, YTO STOT HANIOF HOCWA BCeOOLMA XapaKTep, YTo Aenano
€ro OgHVM 13 NepBbIX NPYMEPOB LIEHTPANM30BaHHON GrcKabHOM NonnTrkn B EBpone. [loxoapl OT vicesima
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hereditatum nopgepxvBanu GyHKLUMOHMPOBaHME FOCYAapCTBa, B TOM YMC/e COAepKaHve apMuu, agMUHU-
CTpaLmm 1 rocyfapCTBEHHbIE MHBECTULMN. B TO e Bpema BBeeHMe JaHHOTO Haslora BbIABUNO NOAUTUYECKUIA
acneKkT pedopm ABrycTa: OH CYXKU YKPENJIeHUIO ero BacTyi U 0ClabneHunto TPaaLMOHHbIX 3MIUT, 4To Npu-
BOAMIO K coLManbHbIM NpoTMBopeumnam. B nepcrnekTtuse vicesima hereditatum cnocobcTBoBan ykpenneHuio
MNHCTUTYTa MMMNEPUN KaK FaBHOro pacnopaanTens rocyAapcTBeHHON BNACTU U GUHAHCOBbIX CPeACTB. ITa pe-
dbopma cTana NoBOPOTHbIM MOMEHTOM B UCTOPUI HANIOrOBOIO NpaBa 1 ¢rcKanbHOW NonnTuky Puma, onpege-
NIMB HanpaBfieHre AanbHeNLWX AeNCTBUA PUMCKON agMUHUCTPALN.

KnroueBble cnoBa: HacnefoBaHWe, HaCNeAHWK, HACNEACTBO, PUMCKOe NpaBo, Harnor, vicesima hereditatum

AHoTauin: MeToto i€l cTaTTi € aHani3 vicesima hereditatum — n'ATMBIfCOTKOBOrO NoAaTKy Ha CnapLMHy, 3a-
NpPOoBaPKeHOro B Mepiof NMPUHLUMMATY, OCHOBHOIO MEeTO AIKOro Gyno 36inblueHHs Aep>KaBHUX MOAATKOBUX
HafXO[pKeHb NicnA nepiofy eKOHOMIYHUX i NOAITUYHNX KPU3. Y CTaTTi PO3rNAHYTO reHesy, NpaBoBy Npupoay
Ta cpepy 3aCTOCyBaHHA LibOro MOAaTKy, a TaKOX BM3HAYeHO Oro micle B cMcTeMi onofaTkyBaHHA PumcbKol
imnepii. Y pocnigKeHHi 3acTocoBaHO iCTOPVKO-NPaBOBUiA (ICTOPMKO-AOrMaTUYHII) METOA i3 MOCMIaHHAM Ha
HOPMAaTUBHI i1 niTepaTypHi Axepena Toro yacy. PeynbtaTi aHanisy cBiguatb, WO vicesima hereditatum mana
3aranbHOOOOB'A3KOBUI XapaKTep, WO pobuno ii OAHMM i3 Nepwmnx NpUKIagiB LeHTpanizoBaHoi dickanbHOT
nonitTiku y €poni. Hapxom»keHHs Bif LbOro noAaTky 3abesneuvyBany GpyHKLiOHYBaHHA AepaBHOro anapary,
30Kpema yTpUMaHHA apMmii, agmiHicTpauii Ta peanizauitlo ny6aiyHNX iHBECTULINHMX Nporpam. BogHouac oro
3anpoBafXKeHHA Mano BMPasHUI NOAITUYHMI BUMIP: BOHO CMPAMOBYBaNOCA Ha KOHCONiAaLito Bnaan Aerycta
Ta nocnabneHHs No3nLin TpaguLiiHNX CeHATOPCHKIX eNiT, Lo, Y CBOKO Yepry, 3yMOBJIIOBANO COLianbHi Hanpy-
XKEHHA. Y WupLwin nepcnekTmBi vicesima hereditatum cnpuana 3mMiLUHEHHIO IHCTUTYTY iMNepaTopCbKOl Bnagu
AK rONIOBHOIO Po3nopafHMKa fepxaBHUX ¢iHaHCiB. OTXKe, 3anNpoBafKeHHA LibOro NofaTKy CTano BaXIMBUM
eTarnom eBosoLii NoJaTKOBOro npaga Ta dickanbHoOl NONITUKN PUMCbKOI Aep>KaBy, BU3HAUMBLLW MOAANbLUNIA
HanpAM PO3BUTKY iMNepaTopCbKOoi afMiHicTpaLii.

KniouoBi cnoBa: cnagkyBaHHs, CnafKoeMelib, CMaALwmMHa, PUMCbKe NpaBo, MOAATOK, vicesima hereditatum

Introduction

Vicesima hereditatum was a 5% inheritance tax that was part of the larger fiscal
policy of the Roman Empire. Although the term is commonly associated with the
reign of Emperor Vespasian, the tax was actually introduced by Emperor Octavian
Augustus in 6 AD in the Lex Iulia de vicesima hereditatum." As part of a broad fiscal

1 The original text of the law has not survived to the present day, but commentaries remain (D. 2.15.13;
D. 11.7.37; D. 28.1.7; D. 35.2.68; D. 50.16.154); in addition, see S.]J. De Laet, Note sur lorganisation et
la nature juridique de la « vigesima hereditatium », CAntiquité Classique 1947, no. 1 (16), pp. 29-36;
M. Kurytowicz, Vicesima hereditatum. Z historii podatku od spadkéw, in: W kregu prawa podatkowego
i finanséw publicznych. Ksigga dedykowana Profesorowi Cezaremu Kosikowskiemu w 40-lecie pracy
naukowej, ed. H. Domanski et al., Lublin 2005, pp. 217-223; R. Swirgon-Skok, Organizacja stuzb skar-
bowych w sprawach podatku od spadkéw w patistwie rzymskim, Studia Prawnoustrojowe 2010, no. 12,
pp. 243-253; F. Longchamps de Bérier, Law of Succession. Roman Legal Framework and Comparative
Law Perspective, Warszawa 2011, pp. 146-148; A. Pikulska-Radomska, Fiscus non erubescit. O niekté-
rych italskich podatkach rzymskiego pryncypatu, £L6dz 2013, pp. 60-80; G. Blicharz, Udziat paristwa
w spadku. Rzymska mysl prawna w perspektywie prawnoporéwnawczej, Krakéw 2016, pp. 29-117.
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reform aimed at strengthening the state’s finances after a period of uncertainty and
crises, Vespasian, who took the reign in 69 AD after the fall of the Julian-Claudian
dynasty, continued the fiscal reforms of his predecessors, giving the system a new
organisation and efficiency. It was Vespasian who was responsible for restoring
Rome’s financial stability after the numerous crises of the preceding years, including
the civil wars and the fall of Nero.

The vicesima hereditatum tax covered both land inheritances and other property
transferred by inheritance and donation, including among Roman citizens and be-
tween the inhabitants of conquered territories. Its purpose was to meet the growing
financial needs of the state, which were largely driven by the requirement to maintain
the army, administration, and ambitious infrastructure plans.

Vespasian's reforms were also politically significant. The introduction of this tax
was part of a broad centralisation of imperial power, which had the effect of further
consolidating the emperor’s position as the focal point of power. Thanks to the vicesi-
ma hereditatum, the emperor gained a stable income that allowed him to finance key
state projects, such as the construction of new administrative and military structures.
However, the tax was also a source of social tensions, especially among the aristocracy,
who feared its impact on the traditional mechanisms of wealth transfer. As a result,
the tax affected not only the fiscal system but also the power relations in Rome. The
political ramifications of the introduction of the vicesima hereditatum show how
this reform had long-term effects both on the stability of the state’s finances and on
the social and political structure of the Roman Empire. The reform made it possible
not only to rebuild the imperial treasury, but also to strengthen its authority, which
was crucial for the further development and maintenance of Rome’s power. The
analysis of historical sources and the political and economic context indicate that
the introduction of the vicesima hereditatum tax was a direct result of the political
and financial reforms of Emperor Octavian Augustus, continued and improved by
Vespasian. Its primary objective was to permanently strengthen the state’s revenues
and ensure the stability of the imperial treasury, which, in the long term, contributed
to consolidating central authority and maintaining the power of the Roman Empire.

1. Fiscal reforms and the development of the roman tax system
The reform of the financial sector introduced by Augustus, which was characterised
by strong centralism, formed the foundation of early imperial fiscalism. A system

emerged in which, formally, the Senate had control over the states finances, however
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in practice it was the ruler who controlled key elements of it through a central treas-
ury, known as the fiscus caesaris. Initially, the emperor’s private treasury became the
central state treasury, fed mainly by revenues from Egypt and the imperial provinces.?
The emperors took over an increasing proportion of public expenditure, including
on the military and the upkeep of Rome, so that the fiscus gradually replaced the
aerarium populi Romani,’ coming from the provinces, where the senators retained
control of the aerarium. However, more effective collection of taxes from the prov-
inces was made possible by censuses, inventories and extensive surveying operations.*

The management of the fiscus was entrusted to an imperial liberator (rationa-
li), independent of the social class system, which underlined the momentousness
of the reform carried out. After the reign of Tiberius, however, the fiscus became
the emperor’s personal fund, comprising financial reserves, fiscal receipts, and the
emperor’s private and public lands.

Beginning with the reign of Septimius Severus, the central power in Rome
was further strengthened, and the fiscus took over all state revenues, separating
them from the private property of the emperor, while during the reign of Hadrian
the rationalis was replaced by a member of the ecclesiastical state. Increased state

2 E Millar, The Fiscus in the First Two Centuries, The Journal of Roman Studies 1963, vol. 53, part 1-2,
pp- 29-42.

3 In Rome, the aerarium populi Romani acted as a repository for official documents throughout the
republic. It was a place where magistrates, senators and citizens could obtain public economic infor-
mation, thus reducing the risk of information asymmetry. The management of the aerarium was the
main task of the quaestores urbani, who acted as the chief accountants of the city of Rome. One of their
key responsibilities was to oversee public income and expenditure, making them the controllers in the
Republic. Municipal quaestors were also responsible for auditing the accounts of officials at the end of
their term of office, both in Rome and in the provinces of the Empire. Just as the public revenue went
into the aerarium, so the funds for any payments made by the state came from this treasury. It was the-
refore expected that all expenditure would be controlled and recorded by the municipal quaestors. All
official documents created by the republican administration (senate, magistrates, assemblies, courts,
etc.) were kept in the aerarium, and the municipal quaestors were responsible for ensuring their ac-
curacy and keeping them as public notaries. In fact, it was the deposit of a document in the aerarium
that gave it the status of a public document. Among these documents were senatorial decrees, lists
of allies and friends of the Roman people, censuses of the population, minutes of magistrates, public
contracts, lists of debtors and creditors of the state, certificates of ownership, lists of citizens with tax
obligations, minutes of comitia, minutes of trials for fines or rewards for informers, etc.; see A. Diaz
Fernandez, E Pina Polo, Managing Economic Public Information in Rome: The Aerarium as Central
Archive of the Roman Republic, in: Managing Economic Public Information in Rome, eds. C. Rosillo-
-Lépez, M. Garcia Morcillo, Cham 2020, pp. 43-59.

4 A. Pikulska-Radomska, Uwagi o rzymskim fiskalizmie epoki wczesnego cesarstwa, Studia Turidica To-
runiensia 2012, vol. 10, p. 40; ET. Hinrichs, Die Geschichte der gromatischen Institutionen: Untersu-
chungen zu Landverteilung, Landvermessung, Bodenverwaltung und Bodenrecht im romischen Reich,
Wiesbaden 1974, pp. 136-146.
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expenditure, mainly due to the creation of a permanent professional army,’ re-
quired new sources of revenue. Although Rome’s fiscal privileges were maintained
for a period, the process of taxing citizens, already begun under Augustus, did not
lose momentum. New developments included the introduction of a new vectigalium
or the extension of the existing collection system, as in the case of the portorium.

The Roman state also benefited from the experience of Egypt, where similar taxes
already existed. Among the taxes brought to Rome under the influence of Egyp-
tian designs’ were the vicesima hereditatum, the centesima rerum venalium and the
quinta et vicesima venalium mancipiorum. All these taxes were part of the system
of publica vectigalia.® Soon after Augustus created in 6 AD® a new military treasury
(aerarium militare) to provide funds for veterans’ pensions, it became apparent that
the available funds were insufficient. To solve this problem, the lex Julia de vicesima
hereditatum was introduced, which imposed a 5% tax on the value of inheritances
and legacies, charging only Roman citizens. This tax generated significant and stable

5 In detail to the issues related to the vicesima heredistatis, which were supposed to provide funds for
the conduct is discussed in R. Swirgon-Skok, Organizacja stuzb skarbowych..., passim.

6 A portorium is a type of transport tax that was introduced to generate revenue; it included charges
on goods crossing the state borders, introduced at ports, major commercial centres and on important
roads; its rate was around 5% of the value of the goods and operating throughout the Republican era,
becoming a key tax during the principate period, for more on this see R. Cagnat, Etude historique sur
les impéts indirects chez les Romains jusquaux invasions des barbares, Paris 1882, repr. Roma 1966,
pp. 1-152; S.J. De Laet, Portorium. Etude sur lorganisation douaniére chez les Romains, surtout d
[époque du Haut-Empire, Bruggie 1949; A. Pikulska-Radomska, Portorium w Italii epoki republi-
kariskiej, Acta Universitatis Wratislaviensis no. 3063. Prawo 2008, vol. 305, pp. 263-269.

7 App., Bel. civ, 2,154; R. Cagnat, Etude historique..., p. 227; ]. Marquardt, Organisation fi nanciére de
PEmpire romain, vol. 2, Paris 1889, pp. 354.

8 D.50.16.17.

9 The idea of taxing inheritance in ancient Rome appeared relatively earlier than the law of 6 AD in-
troduced by Augustus, for its origins date back to the earlier period of the republic. It was probably
introduced by means of an edict of 40 BC. The taxpayer was to pay a tax on what he received in his
will, that is, on testamentary inheritances and legacies. It was a one-off tax to help end the Perusine
War, although the exact date of its introduction is controversial in the literature. Nevertheless, the
context of the introduction of this tax in relation to the war seems to be justified. Additionally, in the
same year the Lex Falcidia was enacted, which encouraged testamentary heirs to accept inheritances,
even if they were encumbered by large bequests. It can be assumed that the taxation of inheritances
and bequests was intended to raise war funds. The reaction of Roman society to such a tax was negati-
ve, indicating public dissatisfaction with the state interfering with inheritance property. Until the end
of the republic, therefore, the inheritance tax was an exceptional solution, used sporadically, mainly
in connection with the financial needs of warfare. A few decades later, the idea of taxing inheritance
returned when, under the consulship of Emilius Lepidus and Lucius Arruntius, Octavian Augustus
effectively introduced a tax on inheritances and legacies (vicesima hereditatum). This tax was imposed
on Roman citizens by Augustus as part of an effort to equalise fiscal obligations between Roman citi-
zens and provincial residents.
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revenue for the fisc, resulting in the realisation that Emperor Caracalla’s decision to
grant citizenship to all free inhabitants of the empire in 212 AD was also motivated
by fiscal considerations.'

Augustus, as mentioned above, in introducing the inheritance tax, probably
modelled himself on the already existing tax system in Egypt during the reign of
the Ptolemies, where there was an inheritance tax, and on the Roman tax on liber-
ties (vicesima libertatis) and duties (portorium). In addition, Augustus justified the
introduction of this tax as an implementation of Julius Caesar’s idea:

D.1.2.2.44  (Pomponius libro S. enchiridii): [...] is fuit caesari familiarissimus et
libros de iure civili plurimos et qui omnem partem operis fundarent
reliquit. nam de legibus vicensimae primus conscribit [...].

The above passage by Pomponius describes the jurist Aulus Ofilius, a friend of
Julius Caesar’s who left numerous works. It was Ophelonius who was the first to
write about laws mentioning a 5% tax. The passage presented here suggests that
Julius Caesar may have been planning the introduction of such a tax, and that an
inheritance tax existed in his time."" Given his position as princeps, Octavian Au-
gustus pursued the idea of introducing a tax on inheritances and bequests, which
consequently provided revenue sustainability for the treasury. Cassius Dio points
out that senators preferred to pay any tax other than the 5% on inheritances, despite
the fact that they had previously been keen to repeal the tax:

Cass. Dio 56.28(6):  katapabwv 8¢ ¢ adt@v mavta LaAAov §j ékeivo €Toipovg
opacvmopeival dvtag, €mi Te TOVG dypovg Kal &Ml TAG olkiog
TNV oLVTEAELavijyaye, kal Tapoxpiipa undev einav, und’ doov
U’ émwg adtodwoovoty, Emepyev GANovg GAAN T4 Te TOV
01TV Kal 1 Ta TOV TOAEWVKTARATA ATOYPAYOHEVOUG, (V'
¢ Kal pelovws (uwdnoodpevol deiowotkal TV eikooTHV
Tehelv avOédwvTat. 6 kai éyéveto.'

10 Cass. Dio 77(78).9.5; ]. Méléze-Modrzejewski, LEdit de Laracalla de 212: la mesure de luniversalisme
romain, in: idem, Droit et justice dans le monde grec et héllenistique, Warszawa 2011, pp. 475-496.

11 See R. Swirgon-Skok, Wplyw wojen na rzymskie ustawodawstwo odnosnie do vicesima hereditatium
i caducum, Studia Iuridica Lublinensia 2019, vol. 28, no. 3, pp. 101-116.

12 L. Cassius Dio Cocceianus, Pwpaix? 1otopia (Historiae romanae), v. 56, Chapter 28.6, in: E. Cary,
H.B. Foster, Dios Roman History. Cassius Dio Cocceianus, vol. 7, London-New York 1955, p. 64.
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The senators gave up further opposition when Augustus threatened to introduce
a wealth tax for Roman citizens and sent officials to take an inventory of the estates
and land owned by the senators. In spite of these actions, they agreed to maintain
the inheritance tax.

Previous taxes in force during the republic were of a one-off nature and were
treated rather as loans from citizens to the state, so the establishment of an inher-
itance tax required proper justification and led to political conflicts. This was because,
in principle, Roman citizens were exempt from taxation, and its imposition was
seen as a violation of their rights. Meanwhile, new permanent taxes, including the
inheritance tax, emerged with the beginning of the Empire. Faced with the rising
cost of maintaining the empire, the inheritance tax may have been seen as the fairest
way of providing a steady income to the military treasury."

A precise analysis of the inheritance tax is hampered by the fact that the tax was
not in operation at the time of Justinian, and only a few sources on the issue were
included in the Justinian codification." Inheritance tax is mentioned, among others,
by Pliny the Younger in his Panegyric:*®

Plin. Paneg. 37:  His Vicesima reperta est, tributum tolerabile et facile heredibus
dumtaxat extraneis, domesticis grave.

According to the above passage, inheritance tax was one twentieth (i.e. 5%) of
the value of the inherited property or what was received by way of bequest. Further-
more, the law did not provide for any tax-free amount, but excluded inheritances of
small value from its scope. The tax in question covered only Roman citizens living
in Rome, Italy, and the provinces. During the principal period, the scope of those
liable to pay the vicesima hereditatum was expanded as new groups of inhabitants
of the Empire acquired Roman citizenship. Moreover, kinship exemptions did not
apply to new citizens, as the rules for calculating degrees of kinship were only applied
to former Roman citizens:'

13 R. Swirgon-Skok, Wplyw wojen..., pp. 101-116.

14 The place of the vicesima hereditatum was probably taken by the property tax from the time of Dioc-
letian onwards. See Suetonius de Caesaribus 39.31.

15 The vicesima hereditatum is also referred to in the following source extracts: D. 1.2.2.44 (Pomponius);
Gaius’ Institutes (Gai. 3.125); Codex Iustinianus (C. 6.3.33 from 531); Pauli Sententiae (PS. 4.6.1; 4.6.3).
In addition, the vicesima hereditatum is mentioned by non-legal sources, e.g. Cassius Dio (55.25) and
Livy (41.29.54).

16 R. Swirgon-Skok, Wplyw wojen..., pp. 101-116.
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Plin. Paneg. 37:

Haec mansuetudo legis veteribus civibus servabatur: novi, seu per
Latium in civitatem, seu beneficio principis venissent, nisi simul
cognationis iura impetrassent, alienissimi habebantur, quibus co-
niunctissimi fuerant.

Those who obtained Roman citizenship through imperial privileges were only
able to enjoy kinship benefits during the reigns of the emperors Nerva and Trajan.
However, subsequent emperors abolished these privileges granted to new citizens:

Plin. Paneg. 38:

Plin. Paneg. 39:

Statim ergo muneri eius liberalitas tua adstruxit, ut, quemad-
modum in patris filius, sic in hereditate filii pater esset immunis,
nec eodem momento, quo pater esse desisset, hoc quoque amitteret,
quod fuisset.

Nec vero contentus primum cognationis gradum abstulisse Vicesi-
mae, secundum quoque exemit, cavitque, ut in sororis bonis frater,
et contra, in fratris soror, utque avus, avia, in neptis nepotisque, et
invicem illi, servarentur immunes.

In the first passage, Pliny referred in a very general way to inheritance between

parents and children. In the next, however, he added that the inheritance tax was re-
stricted to first-degree relatives, as well as to second-degree relatives such as brother,
sister, grandfather, grandmother, granddaughter, and grandson. The above suggests
that the closest cognate relatives (the so-called decem personae) were exempt from
paying the vicesima hereditatum:"’

Plin. Paneg. 39:

His quoque, quibus per Latium civitas Romana patuisset, idem
indulsit, omnibusque inter se cognationum iura commisit, simul
et pariter, et more naturae; quae priores principes a singulis rogari
gestiebant, non tam praestandi animo, quam negandi.

For the legitimacy of the tax imposed, it was irrelevant how a citizen obtained
an inheritance or bequest. Regardless of whether the property was acquired under

17 Cf. 1. 3.9.3: [...] decem personis quas extraneo manumissori praeferebat (sunt autem decem personae
hae: pater, mater, avus, avia, tam paterni quam materni, item filius, filia, nepos, neptis, tam ex filio
quam ex filia, frater, soror, sive consanguinei sive uterini); Coll. 16.9.3; M. Kurytowicz, Vicesima heredi-
tatum..., p. 218; G. Wesener, Vicesima hereditatium, in: Realencyclopdidie der classischen Allerlumswis-
senschaft, vol. 8A, Stuttgart 1958, p. 2472.
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a will or as a result of a non-testamentary inheritance, the manner in which it
was obtained did not affect the obligation to pay the tax. With regard to bequests
encumbered by vicesima hereditatum, the testator sometimes indicated whether
the bequest included a tax consideration or not. It is likely that each heir or coheir
and each legatee paid the tax separately. It should be added that the heir could also
deduct from the value of the inheritance the costs of the funeral and the average
tombstone (et si ita gratus heres volet, tota sepulcro, tota funeri serviet), which may
have indirectly influenced the amount of the bequest, also taking into account the
quarto falcidi.'®

During the reign of Emperor Hadrian, the rules governing the opening of wills
were changed, and the procedure began to take place at the competent tax office
(statio vicesimae), which in turn helped to speed up the deadline for payment of
the vicesima hereditatum:

Paul. Sent. 3.5.14:  Sive falsum sive ruptum sive irritum dicatur esse testamentum,
salva eorum disceptatione scriptus heres iure in possessionem
mitti desiderat.

Paul. Sent. 3.5.18:  In possessionem earum rerum, quas mortis tempore testator non
possedit, heres scriptus, priusquam iure ordinario experiatur,
improbe mitti desiderat.

Hadrian regarded the inheritance tax as an effective tool to ensure steady and
high revenue to the treasury. In order to expedite the payment of the inheritance
tax, the heir could be brought into possession of the inherited property (in posses-
sionem mitti) as long as the will was valid, even if it would later be challenged in an
antitestamentary proceeding."

In addition, the claim for payment of vicesima hereditatum was considered
privileged:

Paul. Sent. 5.12.10:  Privilegium fisci est inter omnes creditores primum locum
retinere.

18 Plin. Paneg. 40. Cf. D. 11.7.37 cf. 1 Macer.; M. Kurylowicz, Vicesima hereditatum..., p. 219; R. Swir-
gon-Skok, Organizacja stuzb skarbowych. .., pp. 243-253; G. Wesener, Vicesima hereditatum, p. 2475.
19 This provision was abolished by Justinian in C. 6.33.3.
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Paulus points out that the fiscus had a privilege (privilegium fisci) by virtue
of which its claims had priority in enforcement proceedings over those of other
entities.”’

Emperor Caracalla, who was distinguished by efforts to raise new sources of
revenue and introduce reforms in the monetary system, issued the Constitutio
Antoniniana in 212, which significantly increased the number of people covered
by the vicesima hereditatum.*'

Cass. Dio 78.9(4):  t@v te TeA@V TOV Te AWV & kawva mpookatédeléey, kai Tod Thg
dekatng fjv avti TG eikooTig Umép Te TOV ameevbepovuévwy
Kol OTEP TOV Katalelmopévwy Tiol KAfpwv kal dwpedg €noinoe
TaonG, Tag Te Stadoxag kal T

Furthermore, Caracalla increased the amount of the tax in question to 10% of
the value of the inherited estate. The crisis that hit the Empire in the third century
led to interest in the inheritance tax, demonstrating its important budgetary sig-
nificance. The tax reverted to the earlier rate (5%) and exclusions that had been in
place during the reign of Macrinus.”

In Justinian law, the inheritance tax was repealed, but the provisions on the
opening of wills, particularly in relation to private wills, were retained by Justinian:

C. 6.33.3:  Imperator Justinianus: [...] quia et vicesima hereditatis a nostra recessit
re publica [...].

In his constitution, the Emperor referred to the vicesima hereditatum as a tax that
was no longer in force. It was most likely abolished by Diocletian and Constantine
as part of the financial reforms carried out.**

20 Cf. M. Kaser, Das Romische Privatrecht, vol. 1, Miinchen 1971, p. 734.

21 On Constitutio Antoniniana see M. Jaczynowska, Historia starozytnego Rzymu, Warszawa 1986,
p- 313; eadem, Dzieje Imperium Romanum, Warszawa 1996, p. 337 ff.

22 L. Cassius Dio Cocceianus, Pwpaixs iotopiec (Historiae romanae), v. 78, Chapter 9.4-6, in: E. Cary,
B.E. Herbert, W. Heinemann, Dios Roman History. Cassius Dio Cocceianus, London-New York, 1914.

23 See Plin. Paneg. 38; Coll. 16.9.3; Cass. Dio. 77.9-78.12. Cf. M. Kurylowicz, Vicesima hereditatum...,
p- 218; G. Wesener, Vicesima hereditatum, p. 2472.

24 M. Cary, H. Scullard, Dzieje Rzymu, Warszawa 1992, p. 390 ff.
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2.The political and financial significance of the vicesima hereditatum

The introduction of the vicesima hereditatum by Octavian Augustus was of significant
political and fiscal importance to the Roman Empire. The tax, although initially
met with resistance from the elite, became the cornerstone of the empire’s finan-
cial system, enabling the emperor to fund his army and administration in a stable
manner. Although later changes under Emperors Hadrian and Caracalla expanded
the scope of the tax, its basic function as a fiscal tool remained unchanged for many
years. The inheritance tax became one of the most essential elements of the fiscal
policy of the Roman emperors, and its history shows how the imperial power used
tiscal tools to strengthen its position and ensure the financial stability of the state.

The thesis adopted in this study assumed that the introduction of the vicesima
hereditatum tax was a direct result of the political and financial reforms of Emperor
Octavian Augustus, continued and improved by Vespasian, and that its primary
aim was to permanently strengthen the state’s revenues and ensure the stability of
the imperial treasury, which, in the long term, was intended to contribute to the
consolidation of central authority and the preservation of the power of the Roman
Empire. The analysis of historical sources and the political and economic context
confirms the validity of this thesis - the tax reform not only achieved its fiscal ob-
jective but also became an instrument for consolidating imperial power, providing
the empire with lasting financial and political foundations for the following decades.

List of abbreviations - sources of law

C. - Justinian Code (Codex Iustinianus)

D. - Digesta of Justinian (Digesta Iustiniani)

Cass. Dio - Cassius Dio (Cassius Dio)

Paul. Sent. - Sentences of Paulus (Sententiae Pauli)
Plin. Paneg. — Panegyric of Pliny
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Abstract: The subject of this paper is an analysis of the relevance of tax law principles to the proper application
of the income tax exemption of income of a church legal entity for religiously useful purposes. The Supreme
Administrative Court upheld interpretation of the tax law that only entities directly involved in religious activ-
ities can benefit from this exemption. The article also addresses the problem of limiting aggressive tax optimi-
sation involving church legal entities. The article points out the need to change the system of tax reliefs and
preferences provided for religious associations. The ruling aims to reduce aggressive tax optimisation practices
and ensure that tax exemptions are used for legitimate religious purposes, rather than for tax avoidance. This
decision clarifies that only entities directly controlled by church legal entities are eligible for the exemption,
reinforcing the importance of adhering to the true spirit of the law and preventing misuse. Finally, the ruling
highlights the need for a deeper reflection on the systemic nature of tax exemptions for religious associations,
suggesting that new tax solutions could be developed through bilateral agreements between the State and
churches. This would align tax exemptions with modern tax principles.

Keywords: tax relief, donation, church charity and welfare activities, church legal entity, religious organisation

Streszczenie: Przedmiotem analizy niniejszej glosy jest zastosowanie zwolnienia z podatku dochodowego dla
dochodéw koscielnych oséb prawnych przeznaczonych na cele religijnie uzyteczne. Ponadto w opracowaniu
poruszono problem ograniczenia agresywnej optymalizacji podatkowej zwigzanej z podmiotami koscielnymi.
NSA potwierdzit, ze zwolnienia podatkowe muszg by¢ wykorzystywane wytgcznie do celéw religijnych, a nie
unikania opodatkowania. Dodatkowo NSA zaznaczyt, ze tylko podmioty religijne bezposrednio zaangazowane
moga korzysta¢ z tego zwolnienia, co podkresla koniecznos$¢ przestrzegania prawdziwego celu ustawy i za-
pobiegania jej naduzywaniu. W komentarzu wskazano na potrzebe gtebszej refleksji nad systemem zwolnien
podatkowych dla zwigzkéw wyznaniowych, sugerujac, ze nowe rozwigzania podatkowe mogtyby zostac opra-
cowane w ramach umoéw bilateralnych miedzy panstwem a zwigzkami wyznaniowymi. Taki krok pozwolitby
lepiej dostosowac zwolnienia podatkowe do wspdtczesnych zasad prawa podatkowego.

Stowa kluczowe: ulga podatkowa, darowizna, koscielna dziatalnos¢ charytatywno-opiekuricza, koscielna osoba
prawna, optymalizacja podatkowa, zwigzek wyznaniowy
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Pestome: lpegmeTom aHanm3a HacTOALLEro KOMMEHTapuA ABNAETCA NMPUMeHeHWe 0CBOOOXAEHNA OT Mopo-
XOAHOrO Hanora [Jifl [JOXOA0B LIePKOBHbIX IOPUANYECKUX JINL|, NPeAHA3HAUYEHHbIX ANA PeIMIMO3HbIX Lieneil,
Ha OCHOBaHUW peLleHnA Bbicliero agM1MHUCTPATMBHOTO cyaa oT 16 AnBapa 2025 r.,, Il FSK 501/22. Kpome Toro,
B UCCNeAoBaHNI 3aTpoHyTa MpobfiemMa OrpaHWUYeHNs arpeccMBHON HaMOroBON OMTUMM3ALMK, CBA3AHHOM
C LePKOBHbIMM Cy6beKTamu. Bbiclunii aiMUHUCTPATUBHDIA Cy, MOATBEPAWS, YTO HANOroBble JIbIrOTbl AOMKHbI
MCMOSb30BaTbCA UCKIIIOUNTENbHO 1A PENUIMO3HbIX Lenel, a He ANA YKIOHEHNA OT yrnaTbl Hanoros. Kpome
TOro, BbICLUMI afgMUHNUCTPATUBHBIN Cy[ OTMETWJ, YTO TOSIbKO HEMOCPeACTBEHHO BOBJIEYEHHbIE PEIUINO3HbIe
Cy6beKTbl MOTYT MOJIb30BaTbCA TON JIbFOTOW, UTO NOAYEPKMBAET HEOOXOANMOCTL COBMIOAEHNA NCTUHHO Lien
3aKOHa 1 NpefoTBpaLleHns ero 310ynoTpebneHra. B KommeHTapum ykasaHa Heo6xoaumMocTb 6onee ry6okoro
aHanmM3a CcMcTembl HaNOrOBbIX NIbrOT /1A PENUIMO3HbIX 0ObeANHEHWIA, NPY 3TOM NpeanaraeTca paspaboTaTb HO-
Bbl€ HaIOroBble PeLleHNsA B PamMKax ABYCTOPOHHIIX COrMALLeHUI MeXAY roCyAapCcTBOM W PEfIMIMO3HbIMU 06b-
eAnHeHnAMN. Takol Lwar no3sonwv 6bl Nyyllle afanTpoBaTh HAIOroBbIE JIbFOTbl K COBPEMEHHbBIM MPUHLMTaM
HaforoBoro npasa.

KnioueBble cnosa: Hanorosas nbrota, AapeHue, 6narotBopuTeNbHan 1 onekyHckas AeATeNbHOCTb LIePKBY, Liep-
KOBHOE I0pranyecKoe NnLo, ONTYMU3aLMA Halloroob10KeHUsA, Pennrmo3Hoe obbeanHeHe

AHoTauin: [pegmMeTom aHasisy LUbOro KOMEHTaps € 3aCTOCyBaHHsA 3BiNlbHEHHA Bif MojaTKy Ha mpubyTok
LWOAO0 AOXOAIB LEPKOBHUX IOPUANYHNX OCIO, NPU3HAYEHNX ANS PenirinHuX uinei, Ha OCHOBI pilleHHA Bep-
XOBHOTO afjMiHiCTpaTMBHOro cyay Bif 16 ciuHa 2025 poky, Il FSK 501/22. Kpim Toro, y gocnigkeHHi nopyLue-
HO npobneMy o6MeXeHHs arpecUBHOI NMOAATKOBOI OMTKMI3aLii, MOB'A3aHOI 3 LLEPKOBHUMMN OpraHisauisamu.
BAC nigTBepams, WO NOAATKOBI NiNbrl MOBMHHI 3aCTOCOBYBATNCA BUK/IOYHO AN1A PENiriiHnX Linen, a He ana
YHVKHEHHS ornoaaTKyBaHHA. Kpim Toro, BepxoBHUiA aiMiHICTpaTVBHWIA CyA 3a3HauuB, Lo TinbKu 6e3nocepep-
HbO 3asyueHi peniriiiHi opraHisauii MOXyTb CKOPUCTATUCA LM 3BiSIbHEHHAM, O MiAKPEC/I0E HeOOXIAHICTb
LOTPVIMAHHA CNPaBXHbOI METW 3aKOHY Ta 3arnobiraHHA Oro 310BXMBaHHI0. Y KOMeHTapi BKa3aHO Ha HeobXia-
HiCTb rMMOLIOro aHanisy cMcTemyi NOAATKOBUX MiNbr ANA peniriniHux 06’eAHaHb, 30KpemMa NpUNyCcKaeTbes, Wo
HOBI NOAATKOBI pilleHHs Morny 6 6yTn po3pobiieHi B paMmKax BOCTOPOHHIX YroA MiX Jep»KaBoto Ta penirii-
HVUMW 06'€gHaHHAMU. Takmin KPOK AO3BOMMB 61 Kpalle afanTyBaTyi NOAATKOBI Mifbrv A0 CyYaCHUX NPUHLMNIB
noAaTkoBOro rnpasa.

KniouoBi cnoBa: nofaTkoBa ninbra, NoXepTsa, brarogiiiHa Ta cowianbHO-oniKyHCbKa AifAfbHICTb LiepKay, LepKoBHa
topuanyHa ocoba, NoaaTkoBa ONTMMI3aLis, peniriiHa opraHisauin

Introduction

It is generally accepted that the main source of financing for religious denominations
in Poland is the generosity of the faithful.! The legal basis for receiving donations
by church legal entities is established by the provisions of the Act of 17 May 1989,

1 D. Walencik, Nabywanie débr doczesnych przez osoby prawne Kosciola katolickiego w swietle prawa
polskiego i prawa kanonicznego, Studia z Prawa Wyznaniowego 2004, vol. 7, pp. 168-169; T. Stanistaw-
ski, Darowizny na cele kultu religijnego i koscielng dziatalnos¢ charytatywno-opiekuriczg. Kontrowersje
i nowe rozwigzania, Studia z Prawa Wyznaniowego 2009, vol. 12, p. 329; B. Pieron, Finansowanie
celow kultu religijnego realizowanego przez koscioty i inne zwigzki wyznaniowe, Studia z Prawa Wyzna-
niowego 2011, vol. 14, pp. 148-152; J. Koredczuk, Ulgi podatkowe z tytutu darowizn jako Zrédto finan-
sowania kosciotow i innych zwigzkéw wyznaniowych oraz ich dziatalnosci, w: Finansowanie kosciotow
i innych zwigzkéw wyznaniowych, eds. P. Sobczyk, K. Warchatowski, Warszawa 2013, p. 265.
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on the Guarantees of Freedom of Conscience and Religion.? It should also be noted
that church legal entities can receive donations for religious worship purposes as
well as for public benefit activities.> Many religious denominations also have the
opportunity to receive donations for religious charitable and welfare activities.*
The financial support for church welfare activities raises many controversies in
administrative court rulings due to the lack of limits on permissible deductions.’

The resolution of the Financial Chamber of the Supreme Administrative Court
dated 14 March 2005, FPS 5/04 is a crucial reference point for the system of tax
exemptions and deductions provided for religious denominations in Poland.® Ac-
cording to the judgement interpretation, “tax provisions” contained in individual
laws regulating the relationship between the state and specific religious associations
should be applied in accordance with the principle lex specialis derogat legi generali.”
As a result of adopting this principle, there is a need to prioritise the provisions of
individual laws over those of the Personal Income Tax Act and the Corporate Income
Tax Act. In the case of a conflict of norms, there is no need to fulfil the conditions
specified in the public tax law.®

2 Ustawa z dnia 17 maja 1989 r. o gwarancjach wolnosci sumienia i wyznania, Journal of Laws [Dzien-
nik Ustaw] 2023 item 265.

3 P Stanisz, Zwolnienia i ulgi podatkowe jako forma finansowania zwigzkow wyznaniowych ze srodkéw
publicznych, w: Finansowanie zwigzkow wyznaniowych w krajach niemieckojezycznych i w Polsce. Die
Finanzierung der Religionsgemeinschaften in der Deutschsprachigen Lindern und in Polen, eds. D. Wa-
lencik, M. Worbs, Opole 2012, p. 166; ]. Koredczuk, Ulgi podatkowe z tytutu darowizn..., 268.

4 Specifically: Article 55 (7) of the Act on the Relations Between the State and the Catholic Church in the
Republic of Poland; Article 40 (7) of the Act on the Relations Between the State and the Polish Autocepha-
lous Orthodox Church in the Republic of Poland; Article 34 (2) of the Act on the Relations Between the
State and the Evangelical-Augsburg Church in the Republic of Poland; Article 19 (2) of the Act on the Re-
lations Between the State and the Evangelical-Reformed Church in the Republic of Poland; Article 27 (5)
of the Act on the Relations Between the State and the Polish Catholic Church in the Republic of Poland;
Article 28 (5) of the Act on the Relations Between the State and the Seventh-Day Adventist Church in the
Republic of Poland; Article 33 (5) of the Act on the Relations Between the State and the Baptist Church
in the Republic of Poland; Article 29 (5) of the Act on the Relations Between the State and the Evangeli-
cal-Methodist Church in the Republic of Poland; Article 26 (5) of the Act on the Relations Between the
State and the Old Catholic Mariavite Church in the Republic of Poland; Article 29 (5) of the Act on the
Relations Between the State and the Pentecostal Church in the Republic of Poland; Article 24 (5) of the
Act on the Relations Between the State and the Catholic Mariavite Church in the Republic of Poland.

5 A. Abramowicz, Ulgi podatkowe z tytutu darowizn na koscielng dziatalnos¢ charytatywno-opiekurczg,
Studia z Prawa Wyznaniowego 2019, vol. 22, pp. 201-232.

6 R. Mastalski, Glosa do uchwaty NSA z 14 marca 2005 r., FPS 5/04, Zeszyty Naukowe Sadownictwa
Administracyjnego 2005, no. 2-23, item 142; P. Borecki, Glosa do uchwaly NSA z 14 marca 2005 r.,
FPS 5/04, Zeszyty Naukowe Sagdownictwa Administracyjnego 2005, no. 2, item 119.

7 T. Stanistawski, Darowizny na cele kultu religijnego..., pp. 216-217.

8 A. Abramowicz, Ulgi podatkowe z tytutu darowizn na koscielng dziatalnos¢ charytatywno-opiekurczg,
Studia z Prawa Wyznaniowego 2019, vol. 22, p. 206.
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The recent ruling by the Supreme Administrative Court will serve as a founda-
tion for drawing general conclusions about the entire system of tax exemptions and
preferences granted to church legal entities. The ruling will outline the necessary
conditions for church legal entities to properly benefit from income tax exemptions,
with a particular focus on maintaining a clear distinction between religious and
commercial activities.’

1. Facts of the case

It must be noted that the issue was resolved through a written interpretation of tax
law provisions issued for an individual case. According to Article 17 (1) (4b) of the
Corporate Income Tax Act of 15 February 1992,' income of companies whose sole
shareholders (or members) are church legal entities is exempt from tax, provided it
is allocated to the purposes listed in point 4a (b) of the same Act. The exemption
mentioned above is conditional and does not apply to income derived from so-called
“contaminated sources”!

The factual state underlying the request for an individual interpretation by G. Lim-
ited Liability Company, based in Z. (Poland) (hereinafter: “Applicant”), was as follows:
The Applicant is a limited liability company based in Poland. The Applicant’s share-
holders are five other limited liability companies based in Poland. The sole shareholders
of these companies are church legal entities (each of the Applicant’s shareholders is
a separate church legal entity). The Applicant intends to allocate part of its income
to purposes such as religious worship, educational, scientific, cultural, charitable,
and caregiving activities, as well as to the preservation of monuments, operation of
catechetical points, and investment in sacred activities such as building, expanding,

9 See more M. Zawislak, Granice dopuszczalnej optymalizacji podatkowej z udziatem koscielnych oséb
prawnych. Glosa do wyroku Naczelnego Sqdu Administracyjnego z dnia 16 stycznia 2025 r., 11 FSK
501/22, Prawo i Wiez 2025, no. 5 (58), pp. 759-787.

10 Ustawa z dnia 15 lutego 1992 r. o podatku dochodowym od 0séb prawnych, Journal of Laws 2025
item 278 (hereinafter: CIT).

11 The exemption does not apply to income derived from activities related to the production of elec-
tronic, fuel, tobacco, spirits, wine, brewing, and other alcoholic beverages with an alcohol content
exceeding 1.5%, as well as products made from precious metals or containing these metals, or income
derived from the trade of these products. The exemption also applies to income derived from acti-
vities related to the lease of tangible assets or intangible assets for a fee under the terms specified in
law regulations (Articles 17a-17k).

STUDIA PRAWNICZE KUL 4(104) 2025



Materiaty i glosy / Materials and commentaries

or restoring churches and chapels, adapting other buildings for sacred purposes, and
other investments aimed at catechetical points and charitable-caregiving institutions.

The Applicant justified its position by stating that its sole shareholders are church
legal entities. Although church legal entities are not direct shareholders in the Ap-
plicant, they indirectly (through the shareholders) hold 100% of the shares in the
Applicant’s capital. The key issue, therefore, was whether a church legal entity, whose
shareholders are five limited liability companies that are not church legal entities,
satisfies the personal requirements for applying the exemption under Article 17 (1)
(4Db) of the CIT.

The tax authority (Director of the National Tax Chamber)'? issued an individual
interpretation, in which it considered the Company’s position to be incorrect. The tax
authority, in its legal interpretation, determined that the exemptions mentioned
in Article 17 (1) (4b) of the CIT apply to those entities whose sole shareholders
are church legal entities and who allocate their income to the purposes listed in
Article 17(1) (4a) (b). Therefore, only entities directly involved in the “financial
undertaking” can benefit from this exemption. The tax authority emphasised in the
justification that the provisions establishing exemptions and tax reliefs in the Polish
tax system are an important exception to the principle of tax justice — the universality
and equality of taxation — and, therefore, must be applied strictly. Any interpretation
extending the application of these provisions regarding the above-mentioned tax
preferences is unacceptable.

The tax authority concluded that the Applicant did not meet the requirement
of direct involvement under the provisions of Article 17 (1) (4b) of the CIT, as the
Applicant’s shareholders are limited liability companies. The crucial issue was that
the church legal entities were shareholders of the Applicant’s shareholders, not the
Applicant itself. The Supreme Administrative Court interpreted the tax exemption
from corporate income tax, stating that the right to benefit from the exemption only
applies to the entity directly engaged in religious activity.

2. Counteracting aggressive tax optimisation

In light of ambiguities regarding the allocation of donations to church charitable and
welfare activities, the Supreme Administrative Court has stated in its rulings that
the purpose and justification of these donations should be the actual and effective

12 Dyrektor Krajowej Izby Skarbowej.
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execution of these activities. This conclusion also applies to other tax exemptions and
preferences provided by laws regulating the relationship between the state and reli-
gious denominations. The issue concerns the activities of a religious denomination,
which should serve the fulfilment of spiritual rather than commercial missions. As
W. Brzozowski rightly noted, “commercial activity should remain secondary in this
case and should not determine the true nature of the religious group’s functioning.”"?

It appears that the personal and financial structure of a church legal entity will
significantly influence its eligibility to benefit from the exemption outlined in Ar-
ticle 17 (1) (4b) of the Corporate Income Tax (CIT) Act. This reflects a broader
debate between two interpretative approaches: “exemption by function,” where the
key criterion is whether the activity itself serves religious or charitable purposes,
and “exemption by personality;” which focuses solely on whether the taxpayer is
a church legal entity. The Supreme Administrative Court’s ruling aligns more closely
with the latter approach, emphasising that only church legal entities directly en-
gaged in religious purposes can be beneficiaries. The “exemption by function” model
determines eligibility based on the nature of the activity being carried out - if the
activity serves a religious, charitable, or spiritually beneficial function, then the tax
exemption applies regardless of the specific nature of the entity performing it. This
approach promotes purpose-based tax fairness and aligns with broader principles
of equitable treatment across different sectors pursuing public benefit missions.

Conversely, the “exemption by personality” model anchors eligibility in the iden-
tity of the taxpayer. Under this view, only entities formally recognised as church legal
entities — due to their institutional character and legal status — can benefit from the
exemption, regardless of the particular function being performed. This approach is
favoured for its legal certainty and administrative clarity, making it easier to imple-
ment and audit. The Supreme Administrative Court’s ruling aligns more closely with
the latter approach, emphasising that only church legal entities directly engaged in
religious purposes can be beneficiaries. Clearly identifying which model endorses
Supreme Administrative Court is crucial, as it directly informs how tax exemption
eligibility is interpreted and enforced, particularly in light of constraints imposed
by Article 107 of the Treaty on the Functioning of the European Union (TFEU),
which prohibits state aid that distorts competition.'

13 'W. Brzozowski, Dziatalnos¢ kultowa czy dziatalnos¢ gospodarcza?, in: Finansowanie kosciotéw i innych
zwigzkéw wyznaniowych, red. P. Sobczyk, K. Warchatowski, Warszawa 2013, p. 59.

14 The European Court of Justice (ECJ) set aside the judgement of the General Court from 15 Septem-
ber 2016 in the case Scuola Elementare Maria Montessori v Commission (T-220/13). That earlier
judgement had rejected the school’s challenge against a European Commission decision regarding
state aid granted by Italy in the form of municipal real estate tax exemptions for non-commercial
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The paper considers the organisational complexity within some church commu-
nities, particularly among Protestant denominations, where umbrella corporations
or federations coordinate the activities of multiple churches or religious institutions.
These umbrella structures, while facilitating cooperation and resource sharing, do
not themselves qualify for tax exemptions unless they are formally constituted as
church legal entities.”” According to the analysed decisions, the constituent parts
may be eligible individually, but the overarching corporation - unless independently
recognised — cannot benefit from tax relief. This distinction underscores the principle
that eligibility for tax exemptions depends on the direct legal status of the entity,
not on its affiliations or coordination roles, and highlights the strict interpretation
of the exemption provisions under Article 17 (1) (4b) of the CIT Act.

Another crucial point for clarification is whether tax exemptions for church
legal entities are considered a right — stemming either from constitutional princi-
ples such as freedom of religion or from bilateral agreements between the state and
churches - or rather a form of ex gratia legislative policy subject to modification
or revocation. This distinction has far-reaching consequences for legal certainty,
church-state relations, and administrative discretion.

Although many churches see tax exemptions as deriving from divine law, the
constitutional right to freedom of religion does not automatically guarantee such
exemptions. Tax exemptions are granted on the basis of statutory provisions and must
comply with constitutional principles such as equality before the law and separation
of church and state.'® Therefore, although tax exemptions for religious organisations
are universal, they are not unlimited and are subject to constitutional review.

entities using property for specific purposes. Specifically, the ECJ disagreed with the General Court’s
acceptance of the Commission’s failure to order the recovery of unlawful aid provided through these
tax exemptions. The ECJ’s decision implies that even tax exemptions granted to non-commercial en-
tities — such as private religious schools — must be carefully scrutinised under EU state aid rules, and
failure to reclaim incompatible aid may violate EU law.

15 In the pending case in the USA under the Catholic Charities Bureau’s (CCB) umbrella are four service
agencies — Barron County Developmental Services, Black River Industries, Diversified Services, and
Headwaters — that provide government-funded support for people with disabilities. These programs
are non-religious in nature, open to all, and not directly financed by the Diocese. In 2016, the CCB
sought an exemption from state unemployment insurance contributions. After a series of reversals by
various bodies, the Wisconsin Supreme Court ultimately ruled that the organisations did not qualify
for the religious exemption, as they were not operated primarily for religious purposes. Catholic Cha-
rities Bureau, Inc. v. Wisconsin Labor & Industry Review Commission. Oyez, https://www.oyez.org/
cases/2024/24-154 [access: 29.05.2025].

16 In the United States, the Supreme Court addressed whether the government could compel an employ-
er to pay social security taxes, even if the employer’s religious beliefs opposed the system. The Court
ultimately ruled that the government could enforce the tax, holding that the essential governmental
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The paper should further explore this issue alongside the constitutional implica-
tions of granting preferential tax treatment to religious organisations over similarly
purposed secular non-profits. Such analysis should address compliance with the
principle of equality and non-discrimination, ensuring that religious and non-reli-
gious actors engaged in comparable public benefit activities are treated equitably and
transparently under the tax system principles. Without such justification, privileging
religious entities risks violating the constitutional commitment to equal treatment
under the national law,'” and may invite legal scrutiny both domestically and at the
European level under Article 107 of the Treaty on the Functioning of the European
Union' and even more under the ECHR."”

interest in maintaining the Social Security program justified the limitation on the employer’s religious
liberty. See more United States v. Lee 455 U.S. 252 (1982).

17 The case of Assemblée Chrétienne Des Témoins de Jéhovah d’Anderlecht and Others v. Belgium con-
cerned an application made by the Jehovah’s Witnesses for being denied property tax exemptions. Un-
der legislation created by the Brussels-Capital Region 2018, the tax exemption applied to “recognised
religions.” Belgium argued that this did not extend to applicant congregations, in which the Jehovah’s
Witness congregation disputed that failure to grant exemption was made on discrimination grounds.
The courts assessed whether Belgium had violated Article 14 and Article 9 which prohibit discrimi-
nation and promote freedom of thought respectively. They found that the current regulations do not
provide sufficient safeguard from discrimination for applicant congregations and that recognition is
determined by the legislature, not the State. To review the claim on a minimum ground of fairness,
the actions to not grant tax exemptions were not based on an “objective assessment of their claims.”
See Assemblée Chrétienne Des Témoins de Jéhovah d’Anderlecht and Others v. Belgium (application
no. 20165/20).

18 Judgement of the Court (Grand Chamber) of 6 November 2018, joined cases C-622/16 P to C-624/16 P.

19 Case of The Church of Jesus Christ of Latter-Day Saints v. The United Kingdom. In conclusion, in-
sofar as any difference of treatment between religious groups in comparable situations can be said to
have been established in relation to tax exemption of places of worship, such difference of treatment
had a reasonable and objective justification. In particular, the contested measure pursued a legiti-
mate aim in the public interest and there was a reasonable relationship of proportionality between
that aim and the means used to achieve it. The domestic authorities cannot be considered as having
exceeded the margin of appreciation available to them in this context, even having due regard to the
duties incumbent on the State by virtue of Article 9 of the Convention in relation to its exercise of
its regulatory powers in the sphere of religious freedom. It follows that the Court does not find that
the applicant Church has suffered discrimination in breach of Article 14 of the Convention, taken in
conjunction with Article 9 (par. 35). See also Decision ECHR (inadmissible) 29.09.2020 Christian
Religious Organization of Jehovah’s Witnesses v. Armenia (dec.) - 73601/14 The Court was mindful
of the cumulative financial effect of the measures in question over the years, since the applicant orga-
nisation imported religious literature regularly. However, it had not been submitted that the applicant
organisation could not afford to pay the customs clearance tax imposed on its imports or that it had
found itself in such financial hardship that it had been prevented from guaranteeing its adherents’
freedom to exercise their religious beliefs. Rather, the organisation could have otherwise used its
funds to develop its religious activities. Nor had the organisation been unable to import a sufficient
quantity of periodicals, CDs and DVDs, having regard to the total number of its adherents.
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Direct involvement, in this context, means that the church legal entity must be
the “actual beneficiary” of such an exemption. This condition will have important
tax implications moving forward. Most notably, it will prevent the misuse of this
exemption for aggressive tax optimisation strategies that are not related to religious
activities. Additionally, the requirement for direct involvement will help curb po-
tential fiscal abuse. The ruling of the Supreme Administrative Court confirmed that
only church legal entities that directly benefit from the tax exemption on income
allocated to religious purposes, as specified in Article 17 (1) (4b) in conjunction
with Article 17 (1) (4a) (b) of the CIT, are eligible to benefit from this exemption.

The concept of “aggressive tax optimisation” should be clarified here. It refers
not only to legally permissible arrangements that reduce tax liabilities but to those
that exploit the letter of the law while undermining its spirit, particularly when used
systematically and without alignment with the intended purpose of tax preferences.
In the case of church legal entities, such behaviour may involve complex corporate
structures designed to channel income in ways that circumvent direct oversight
or accountability. Beyond legal compliance, this behaviour raises concerns about
fiscal equity and public trust, as it may lead to disproportionate benefits for certain
actors under the guise of religious activity, thereby challenging the integrity of the
tax system. Clarifying the threshold between legitimate tax planning and abuse is
essential to preserving the balance between religious freedom and equitable taxation.

The phrase “actual beneficiary” in the context of church legal entities benefiting
from tax preferences raises questions about the application of the Act on Coun-
teracting Money Laundering and Financing of Terrorism (AML Act).” According
to Article 2 (2) (1) of the AML Act, a “beneficial owner” is “any natural person
who directly or indirectly controls a legal entity through the possession of rights
resulting from legal or factual circumstances that enable exerting decisive influence
on actions or decisions made by the legal entity.” In the Special Register (Central
Register of Beneficial Owners - CRBR), which is publicly accessible and maintained
by the Ministry of Finance in the electronic system, information about the bene-
ficial owners of entities listed in the National Court Register (KRS) is collected.
The legislature’s aim in establishing the CRBR is to counteract money laundering
and terrorism financing, with the goal of preventing the concealment of identities
within complex corporate structures. In the case of a capital company whose sole
(100%) shareholder is a religious order or its organisational unit (e.g. a provincial
order, abbey, independent monastery, convent), the beneficial owner is the relevant

20 Ustawa z dnia 1 marca 2018 r. o przeciwdziataniu praniu pieniedzy oraz finansowaniu terroryzmu,
Journal of Laws 2023 item 1124 as amended.

STUDIA PRAWNICZE KUL 4(104) 2025

169



Materiaty i glosy / Materials and commentaries

superior of the order, as well as members of its council. In the case of a parish or
diocese, the relevant bishop and members of the diocesan economic council and
consultative council are the beneficial owners.”

The interpretation by the Supreme Administrative Court in its ruling of 16 January
2025, in case file IT FSK 501/22, does not allow entities indirectly involved in benefit-
ing from this tax preference to use the tax exemption. This means that the nature of
connections between entities benefitting from this exemption is of particular impor-
tance. It should not be overlooked that only those companies whose sole shareholders
(or members) are church legal entities directly are eligible for the exemption under
Article 17 (1) (4b) of the CIT. Administrative court rulings uniformly assume that
provisions regulating tax exemptions, as exceptions to the general principle of taxation,
must be interpreted strictly, primarily based on linguistic interpretation.

The interpretation provided by the Supreme Administrative Court in its ruling
of 16 January 2025, in case file IT FSK 501/22, clearly states that religious entities
indirectly involved in benefitting from this tax preference are not eligible for the
tax exemption. This means that the nature of connections between entities benefit-
ting from this exemption is of particular importance. It should not be overlooked
that only those companies whose sole shareholders (or members) are church legal
entities directly are eligible for the exemption under Article 17 (1) (4b) of the CIT.
Administrative court rulings consistently emphasise that provisions governing tax
exemptions, being exceptions to the general principle of taxation, must be interpreted
strictly, primarily relying on linguistic interpretation.*

3. Supporting religiously useful activities by the state

The purpose of the exemption in question was undoubtedly to ensure that church
legal entities engaged in business activities could allocate part or all of their income
to “religiously useful purposes.” It is worth noting that this provision was enacted

21 D. Walencik, Opinia prawna na temat beneficjenta rzeczywistego w przypadku spotki kapitatowej, kté-
rej jedynym (100%) udziatowcem czy akcjonariuszem jest zakon bgdz jego jednostka organizacyjna
(prowincja zakonna, opactwo, klasztor niezalezny, dom zakonny), Studia z Prawa Wyznaniowego 2020,
vol. 23, p. 481.

22 See judgement of Supreme Administrative Court of 2 December 2021, II FSK 774/19; judgement of
Supreme Administrative Court of 25 November 2021, IT FSK 919/21; judgement of Supreme Admi-
nistrative Court of 14 January 2021, II FSK 2333/20; judgement of Supreme Administrative Court of
6 April 2018, II FSK 816/16; judgement of Voivodeship Administrative Court in Gliwice of 18 May
2021, 1SA/G1273/21.
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in 1989, in a socio-economic context different from the present one. Historical cir-
cumstances today call for a deeper reflection on the system of tax exemptions and
preferences for religious associations. The main issue is to ensure that existing tax
exemptions and concessions stimulate religious activities. Despite appearances, this
is particularly significant in the current context, especially after the introduction of
the so-called Polish Deal, which, contrary to the principle of social justice, deprived
clergy of the right to deduct the health insurance contribution from their taxes.”

It is clear that the exemption mentioned in Article 17 (1) (4b) of the CIT is meant
to serve as a guarantee of stable financing for church legal entities. It should be re-
membered that, with the change in the political system, a range of tax exemptions
and preferences was introduced to support socially useful purposes. These are not
privileges but rational methods of securing the financial situation of various entities,
including church legal entities, in a free market economy.

When examining the content of Article 17 (1) (4b) of the CIT Act, it becomes
clear that this legal provision is designed to allow for the allocation of part (or all)
of the income of a church legal entity to the core activities of the church. As such,
the purpose of this provision is to offer a tax exemption specifically for a church
entity with legal personality, not for dependent or capital-linked entities. Changes
in Polish society since 1989 have led to a shift in the perception of how religious
activities are financed. This is the issue that the Supreme Administrative Court had
to address in this case. Nowadays, knowledge of tax optimisation mechanisms is
widespread, and religious entities also take advantage of these mechanisms.

The essence of the case boils down to determining the limits of income optimi-
sation by church legal entities within the framework of applicable tax laws. Creating
a religious entity consisting of five companies, with church legal entities as the sole
shareholders, is a typical tax scheme based on the principle of pursuing aggressive
tax optimisation. In this case, it is hard not to be swayed by the simplicity of the
argument presented by the religious entity. After all, the church company consisted
of shareholders, each of which was solely owned by church legal entities. Thus, it may
seem that the mentioned companies, as shareholders of the church company, fulfil
the criteria for applying the tax exemption. However, the Supreme Administrative
Court definitively rejected the church company’s argumentation on the grounds that
the creation of church companies whose main purpose was to achieve a tax benefit
was contrary to the object and purpose of the CIT Act. Beneath the surface of the

23 P. Stanisz, D. Walencik, Zryczaltowany podatek dochodowy od przychodow oséb duchownych po wpro-
wadzeniu ,Polskiego Ladu”: uwagi do ustawy z dnia 9 czerwca 2022 r. o zmianie ustawy o podatku
dochodowym od 0s0b fizycznych oraz niektérych innych ustaw, Studia z Prawa Wyznaniowego 2022,
vol. 25, pp. 300-306.
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ruling in question lies the need to align the tax benefits and exemptions available to
religious associations with the current principles of tax law. This alignment ensures
that these benefits are applied in a way that is consistent with modern tax regulations
and avoids potential misuse or abuse of the exemptions.**

Conclusions

It must be remembered that the tax exemptions and reliefs for religious associations
were introduced into the tax system after the political transformation in a different
socio-economic reality. Despite the passage of time, public authorities have not
conducted a thorough reflection on the systemic nature of these tax preferences. It
should be mentioned that working out new tax solutions for religious associations
as a matter of mutual relations between the State and churches should be the subject
of work within bilateral agreements, which would fulfil the requirements of Articles
25 (4)-(5) of the Constitution.” The call of ]. Krukowski, to regulate the financial
issues of the Catholic Church in Poland through a partial concordat, is still valid
in this context.”

It is important to note that the discussed ruling will positively influence the re-
duction of aggressive tax optimisation using church legal entities. This is especially
important as most churches and other religious associations in Poland conduct
business activities using available tax exemptions and reliefs. Any activities aimed at
creating artificial actions whose main goal is to achieve only tax benefits, contrary to
the implementation of religiously useful purposes, should be eliminated from the tax

24 Judgement of Supreme Administrative Court of 6 September 2007, FSK 993/06, LEX no. 377575;
judgement of Supreme Administrative Court of 22 April 2008, IT FSK 312/07, LEX no. 471241; jud-
gement of Supreme Administrative Court of 9 August 2016, II FSK 2397/14, LEX no. 2116249; judge-
ment of Supreme Administrative Court of 9 August 2016, I FSK 2049/14, LEX no. 2118972.

25 P. Borecki, Opinia prawna w sprawie wykladni art. 25 ust. 5 Konstytucji Rzeczypospolitej Polskiej, Prze-
glad Prawa Wyznaniowego 2014, no. 6, pp. 279-284; P. Stanisz, O obowigzku uktadowego regulowania
stosunkéw miedzy Rzeczgpospolitg Polskg a Kosciotem Katolickim, in: Uktadowe formy regulacji stosun-
kow miedzy panistwem a zwigzkami wyznaniowymi (art. 25 ust. 4-5 Konstytucji RP), red. P. Stanisz,
M. Ordon, Lublin 2013, pp. 459-463.

26 J. Krukowski, Systemy finansowania koscioléw w Swiecie wspdtczesnym. Zarys problematyki, in: Finan-
sowanie koscioléw i innych zwigzkéw wyznaniowych, eds. P. Sobczyk, K. Warchatowski, Warszawa
2013, pp. 356-357.
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law system. These concerns are justified, as the Polish legal system has a limitation
on enforcement for church legal entities.”

The judgement offers two arguments for religious autonomy and accountability.
A positive outcome of this ruling will be the reduction of aggressive tax optimisa-
tion practices involving capital- or personally-dependent entities of church legal
entities. By clarifying the conditions for tax exemptions, the ruling ensures that
these entities can no longer exploit tax benefits through indirect means, fostering
a more transparent and fair application of tax laws. This will likely encourage a more
responsible and compliant approach to tax exemptions within the religious sector.
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DEKLARACJA PRAW CZLOWIEKA
RADY WSPOLPRACY PANSTW ARABSKICH ZATOKI'

Panstwa czlonkowskie Rady Wspdtpracy Panstw Arabskich Zatoki (GCC),

inspirowane swa gleboka wiarg w godnos¢ czlowieka, poszanowaniem jego praw oraz
swym zaangazowaniem w ochrone tych praw, ktére s3 gwarantowane przez islam-
skie prawo szariatu, ucielesniajace trwate i szlachetne wartosci i zasady wyznawane
przez ich spolecznosci, oraz stanowigce podstawowe state elementy ich polityki na
wszystkich szczeblach, a takze

zgodnie z Kartag GCC, ktdra przewiduje wspolng przyszlos¢ i jednos¢ celu faczacego
ich narody oraz wzywa do koordynacji, integracji i wzajemnych powigzan miedzy
nimi we wszystkich dziedzinach, a takze do poglebiania i wzmacniania wiezi, relacji
i wspdtpracy miedzy ich narodami w réznych dziedzinach, oraz

1 Deklaracja Praw Czlowieka Rady Wspolpracy Krajow Arabskich Zatoki zostala przyjeta przez nie
9 grudnia 2014 r. na szycie w Dosze. Ze wzgledu na swdj niewiazacy charakter stanowi instrument
prawa miekkiego, https://gcc-sg.org/en/MediaCenter/DigitalLibrary/Documents/1453192982.pdf
[dostep: 29.10.2025 r.].
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potwierdzajac, ze ich osiggniecia w réznych dziedzinach wynikajg z ogromnego
znaczenia i troski, jakie panstwa GCC przywiazuja do kwestii praw czlowieka, oraz

wyrazajac swoje uznanie i wdzigcznosc¢ za wspolne wysitki podejmowane na réznych
szczeblach wraz ze spoleczno$cia miedzynarodowsy i regionalng, ktére skutecznie
i efektywnie przyczynity si¢ do wzmocnienia kwestii praw cztowieka, promujac je
do poziomu pozadanych celéw w spolecznosci miedzynarodowej, w ktorej prawa
te zajmuja nalezne im miejsce, oraz

podkreslajac swoje zaangazowanie w przestrzeganie Karty Narodéw Zjednoczonych,
Powszechnej Deklaracji Praw Czlowieka, Arabskiej Karty Praw Czlowieka, Kairskiej
Deklaracji Praw Czlowieka w Islamie oraz innych odpowiednich miedzynarodowych
i regionalnych konwengji i kart, a takze

wspoldzialajac w zakresie realizacji powyzszych staran w celu osiggnigcia wiekszych
korzysci dla ludzkosci,

oglaszaja, co nastepuje:

Artykul 1
Kazdy cztowiek ma prawo do zycia i musi by¢ chroniony przed wszelkimi atakami
na to prawo. Nikt nie moze zosta¢ bezprawnie zabity. Ciata zmartych musza by¢
szanowane, pochowane i chronione.

Artykut 2
Ludzie s3 réwni pod wzgledem godnosci, praw i wolnosci, a takze sg réwni wobec
prawa (ustawy). Nie ma miedzy nimi zadnych réznic ze wzgledu na pochodzenie,
ple¢, religie, jezyk, kolor skory lub jakakolwiek inng ceche.

Artykut 3
Niewolnictwo, poddanstwo i handel ludzmi sg zabronione w kazdej formie, w szcze-
gblnosci w odniesieniu do kobiet i dzieci.

Artykul 4
Handel organami ludzkimi jest zakazany i jest uznawany za naruszenie praw czto-

wieka oraz przestepstwo penalizowane przez prawo (ustawe).
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Artykul 5
Nie wolno przeprowadza¢ zadnych eksperymentéw medycznych ani naukowych
na ludziach, ani wykorzystywa¢ ich organéw bez ich zgody i pelnej swiadomosci
mozliwych konsekwencji.

Artykul 6
Wolnos¢ przekonan i praktyk religijnych jest prawem kazdego czlowieka zgodnie
z prawem (ustawg), bez naruszania porzadku publicznego i moralnosci publicznej.

Artykut 7
Poszanowanie religii obiecujacych nagrode w niebie, brak pogardy czy lekcewazenia
wobec nich lub zniewazania ich prorokéw lub symboli, a takze szacunek dla rézno-
rodnosci kulturowej innych narodéw s3 zagwarantowane zgodnie z prawem (ustawg).

Artykut 8
Panstwo i spoleczenistwo powinny upowszechnia¢ i promowac¢ zasady dobroci, mitos-
ci, braterstwa, tolerancji oraz inne szlachetne zasady i warto$ci. Powinny réwniez
odrzuca¢ wszelkie uczucia nienawiéci, urazy i ekstremizmu, a takze wszelkie inne
ich formy, ktére moglyby podwazy¢ podstawowe zasady spotecznosci lub stanowi¢
dla nich zagrozenie

Artykut 9
Kazdy ma prawo do wolnosci opinii i ich wyrazania, a korzystanie z tej wolnosci
jest gwarantowane w zakresie, w jakim jest to zgodne z islamskim prawem szariatu,
porzadkiem publicznym i prawem (ustawami) regulujacym te sfere.

Artykut 10
Swoboda przemieszczania sie, pobytu i wyjazdu jest prawem kazdego czlowieka
zgodnie z przepisami (prawem).

Artykul 11
Nikt nie moze by¢ deportowany ze swojego kraju ani nie moze zosta¢ pozbawiony

mozliwosci wjazdu do niego.

Artykul 12
Osobowos¢ prawna jest prawem przystugujacym kazdemu cztowiekowi.
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Artykul 13
Obywatelstwo jest prawem kazdego czlowieka, przystugujacym mu na mocy prawa
(ustawy) i nie moze zosta¢ mu odebrane, chyba ze na mocy tego prawa.

Artykut 14
Rodzina jest naturalng i podstawowg komorka spoteczng, u podstaw skladajaca
sie z mezczyzny i kobiety, kierowang zasadami religii, moralnosci i patriotyzmu;
jej istnienie i wigzi s3 utrzymywane i wzmacniane przez religie. Macierzynstwo,
dziecinstwo i czlonkowie rodziny sa chronieni przez religie, a takze przez panstwo
i spoteczenstwo przed wszelkimi formami naduzy¢ i przemocy domowe;.

Artykul 15
Mezczyzni i kobiety maja prawo do zawarcia malzenstwa i zalozenia rodziny.
Malzenstwo moze by¢ zawarte wylacznie z wolnej woli i za zgoda przysztych
malzonkéw, zgodnie z przepisami islamskiego prawa szariatu i prawa (ustawy).

Artykul 16
Zycie prywatne jest zagwarantowane kazdemu czlowiekowi i nie moze by¢ naruszane.
Nie mozna tez ingerowaé w sprawy rodzinne, miejsce zamieszkania, korespondencije
lub komunikacje danej osoby, a osoba ta ma prawo domagac si¢ ochrony swoich
praw.

Artykut 17
Kazdy czlowiek ma prawo do poziomu Zycia zapewniajacego mu i jego rodzinie od-
powiedni dobrobyt. Rzad zapewni taki standard zycia w ramach dostepnych srodkow.

Artykul 18
Kazde dziecko ma prawo do zycia, rozwoju, ochrony i dobrobytu w $rodowisku
rodzinnym, w ktérym bedzie wychowywane w duchu pokoju, godnosci, wolnosci,
réwnodci i braterstwa.

Artykut 19
Kazde dziecko ma prawo do ochrony przed wyzyskiem ekonomicznym i wykony-
waniem pracy, ktéra moze by¢ niebezpieczna, utrudniac jego edukacje lub szkodzi¢
jego zdrowiu fizycznemu, psychicznemu badz rozwojowi duchowemu, moralnemu
i spolecznemu, zgodnie z postanowieniami islamskiego prawa szariatu oraz sto-
sownymi konwencjami i porozumieniami miedzynarodowymi.
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Artykul 20
Kazdy ma prawo do Zycia w czystym srodowisku wolnym od zanieczyszczen, ktore
panstwo i spoleczenstwo maja obowigzek chroni¢ i zachowac.

Artykut 21
Kazda osoba ma prawo do opieki zdrowotnej, ktérg zapewni panstwo i instytucje
spoleczne.

Artykut 22
Wszyscy ludzie ze szczegdlnymi potrzebami maja prawo do kompleksowej opieki
i powinni by¢ rehabilitowani i wlaczani do spolecznosci.

Artykut 23
Kazda osoba ma prawo do edukacji. Edukacja powinna by¢ ukierunkowana na pelny
rozwdj osobowosci cztowieka, przy jednoczesnym poszanowaniu jego godnosci i kul-
tury praw cztowieka. Edukacja podstawowa powinna by¢ bezplatna i obowigzkowa.
Edukacja techniczna i wyzsza powinna by¢ powszechnie dostepna, z poszanowaniem
prawa opiekundw i oséb sprawujacych opieke do wyboru rodzaju edukacji, ktéra
uwazaja za najlepsza dla swoich dzieci.

Artykul 24
Kazda osoba, ktéry ma ku temu zdolnosci, ma prawo do pracy oraz do swobodnego
wyboru zatrudnienia, zgodnie z wymaganiami godnosci i interesu publicznego,
przy zapewnieniu sprawiedliwych i korzystnych warunkow zatrudnienia oraz praw
pracownikow i pracodawcow.

Artykul 25
Osoby starsze i niepelnosprawne maja prawo do ochrony i opieki spoteczne;.

Artykul 26
Kazdy obywatel ma prawo do zabezpieczenia i ubezpieczenia spotecznego zgodnie
z prawem (ustawg), przy jednoczesnym zapewnieniu ochrony i opieki osobom
starszym i niepelnosprawnym.

Artykul 27
Wtasnos$¢ prywatna jest nienaruszalna i nikogo nie wolno pozbawiaé prawa do
dysponowania swoja wlasnoscia, chyba zZe na mocy prawa (ustawy), a wywtaszczenie
jest mozliwe wylacznie w interesie publicznym i za godziwym odszkodowaniem.
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Artykul 28
Kazdy obywatel ma prawo do korzystania z majatku i zasobéw narodowych. Kazdy
ma prawo do korzystania z ustug publicznych zgodnie z prawem (ustawg).

Artykul 29
Kazda osoba ma prawo do uczestnictwa w zyciu kulturalnym, do korzystania
z postepu naukowego i jego dobrodziejstw oraz do korzystania z praw moralnych
i materialnych wynikajacych z jego tworczo$ci naukowej, literackiej lub artystycznej,
ktora przyczynia sie do rozwoju ludzkiej cywilizacji.

Artykut 30
Kazdy obywatel ma prawo do udzialu w zyciu politycznym, a takze prawo do udziatu
w rzadzeniu swoim krajem i do réwnego dostepu do stuzby publicznej w swoim
kraju zgodnie z postanowieniami prawa (ustawy). Panstwo powinno zapewnic¢ swoim
obywatelom mozliwosci zatrudnienia.

Artykul 31
Kazda osoba ma swobode¢ tworzenia stowarzyszen, zgromadzen i zwigzkow,
z zastrzezeniem postanowien prawa (ustawy), i nikt nie moze by¢ zmuszany do
przynaleznosci do stowarzyszenia.

Artykut 32
Wszyscy ludzie sg réowni przed sadami i kazdy ma prawo dostepu do postepowania
sadowego przed w pelni niezaleznymi sagdami.

Artykut 33
Kara ma charakter osobisty, nie mozna stwierdzi¢ przestepstwa ani orzec kary bez
uprzedniego odniesienia do przepiséw prawa, a oskarzony korzysta z przepisow,
ktore sa dla niego najkorzystniejsze.

Artykut 34
Nikt nie moze by¢ bezprawnie aresztowany, zatrzymany, uwi¢ziony ani pozbawiony
wolnosci, a podczas zatrzymania ma prawo do humanitarnego traktowania. Osoby
oskarzone powinny by¢ oddzielone od skazanych i traktowane w sposob zgodny
z ich statusem.
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Artykul 35
Oskarzony jest niewinny, dopdki nie zostanie udowodniona jego wina w uczciwym
procesie, ktory zapewnia wszelkie prawne gwarancje niezbedne do obrony.

Artykut 36
Tortury s zabronione, zaréwno fizyczne, jak i psychiczne, podobnie jak okrutne,
nieludzkie lub ponizajace traktowanie.

Artykut 37
Osoby skazane, ktére zostaly pozbawione wolnosci, musza by¢ traktowane w sposéb
humanitarny, z poszanowaniem ich godnosci oraz z uwzglednieniem miedzynaro-
dowych standardéw stosowanych w zaktadach karnych i poprawczych.

Artykut 38
Nikt nie moze zosta¢ pozbawiony wolnosci za dlug, ktérego niemoznos¢ splaty
zostata stwierdzona prawomocnym orzeczeniem sadu.

Artykut 39
Skutki (obcigzenia lub konsekwencje) katastrof i sytuacji nadzwyczajnych stanowia
wspolna odpowiedzialnos¢ rzadu i spoteczenstwa.

Artykut 40
Terroryzm stanowi pogwalcenie praw czlowieka. Jest zakazany i kryminalizowany
we wszystkich swoich formach na mocy islamskiego prawa szariatu i konwencji
miedzynarodowych. Nalezy go zwalcza¢ i eliminowa¢, nie naruszajac przy tym
praw czlowieka.

Artykut 41
W przypadku konfliktéw zbrojnych stosuje sie¢ zasady migdzynarodowego prawa
humanitarnego zgodnie ze wszystkimi obowigzujacymi konwencjami i praktykami
miedzynarodowymi, ze szczegdlnym uwzglednieniem zapewnienia poszanowania
praw osob starszych, niepelnosprawnych, pacjentow, kobiet, dzieci, jencow i cywilow.

Artykut 42
Kazda osoba ma prawo ubiegac sie o azyl w innym kraju zgodnie z prawem (usta-
wa) obowigzujacym w tym kraju. Cudzoziemiec, ktory legalnie wjechat do kraju,
nie moze zosta¢ deportowany bez uzasadnienia prawnego ani nie mozna wydawac
0s6b ubiegajacych sie o azyl.
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Artykul 43
Nieletni przestepca ma prawo do traktowania zgodnie z prawem sagdowym dla
nieletnich oraz do traktowania odpowiedniego do jego wieku, ktore chroni jego
prawa i godnos¢ oraz przyczynia si¢ do odzyskania przez niego dobrego imienia
i przywrécenia do spoteczenstwa.

Artykut 44
Bez uszczerbku dla postanowien islamskiego prawa szariatu i prawa (ustawy),
wykonywanie i korzystanie z praw i wolnosci okreslonych w niniejszej Deklaracji
jest prawem kazdego czlowieka.

Artykul 45
Kazda osoba, ktdrej prawa i wolnosci okreslone w niniejszej Deklaracji zostaty
naruszone, ma prawo do odwolania si¢ zgodnie z prawem (ustawg).

Artykut 46
Kazda osoba ma obowiazki wobec spoteczenstwa. Jednakze w wykonywaniu praw
i wolnoéci okreslonych w niniejszej Deklaracji podlega ona jedynie ograniczeniom
ustalonym przez prawo (ustawe) w celu zabezpieczenia i poszanowania praw i wol-
nosci innych 0séb oraz porzadku publicznego.

Artykut 47
Niniejsza Deklaracja nie moze by¢ interpretowana ani modyfikowana w sposéb,
ktory moglby ograniczy¢ prawa i wolnosci zagwarantowane przez ustawodawstwo
krajowe Paiistw GCC lub migdzynarodowe i regionalne konwencje praw cztowieka,
ktore Panstwa GCC ratyfikowaly lub do ktérych przystapity.
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The long-awaited monograph by Joanna Kulawiak-Cyrankowska, entitled Utilitas in
Roman Jurists’ Legal Interpretation, has just been published by the renowned Franz
Steiner Verlag as volume 88 in the series Potsdamer altertumswissenschaftliche Bei-
trige (PawB), since 1999 has been devoted to broadly conceived studies of antiquity.

Anyone who is familiar with the author’s scholarly work will easily recognise that
the book under review is the English-language version of her doctoral dissertation,
which she successfully defended under the title: Iusti prope mater et aequi. Utilitas
a interpretacja prawa rzymskich jurystéw (L6dz 2022)." The original title of the
dissertation (in Polish, as edited) already conveyed a certain message and revealed
one of the research goals the young Romanist set for herself: to determine whether
Horace was indeed right in calling utilitas “the mother of what is iustum et aequum”?
(p. 11). The author deserves immediate praise for the idea of publishing her doctoral
dissertation in this form, i.e. in the language of international scholarship. For years,
the desirability of publishing in languages that allow a wider audience, including

I The author’s doctoral dissertation was prepared at the Department of Roman Law under the supervi-
sion of Prof. Dr. habil. Anna Pikulska-Radomska and assistant supervisor Dr. Przemystaw Stanistaw
Kubiak.
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those abroad, to become acquainted with the many valuable works of Polish scholars
of Roman law has been rightly emphasised. Such a practice, in turn, allows them to
build a strong position in the international academic community.

In Joanna Kulawiak-Cyrankowska’s book, Roman utilitas has acquired a new,
perhaps even multidimensional, character written reliably and with undoubted
expertise in the subject. This characteristic, it should be added, departs quite signif-
icantly from associations with Ulpian’s well-known dichotomy of dividing law into
ius privatum and ius publicum according to the criterion of interest (benefit). The
work, of course, confirms the prevailing view in scholarship that utilitas appears as
an evaluative and differentiating criterion in the argumentation of Roman jurispru-
dence. Its additional undeniable merit, however, is its comprehensive approach to the
nuanced matter under examination, allowing for the discernment of the relationship
between utilitas and other ethical values attributed to Roman law.

Moreover, the analysis presented in the book argues that a correct understanding
of the meaning of utilitas in Roman law requires a combination of juridical per-
spectives (as expressed by Roman jurists’ arguments), philosophical, and rhetorical
perspectives. The author is aware that she has entered difficult terrain by undertak-
ing research on a legal category that requires excellent erudition and competence,
even to engage with the extensive literature on utilitas. The list of this literature,
including works by eminent authorities such as H. Ankum, U. Leptien, M. Kaser,
M. Navarra, T. Giaro, E. Seidl, W. Selb, T. Honoré, J. Gaudemet, A. Watson, and
D. Norr, underscores the importance of the subject itself, but also demonstrates the
author’s intellectual courage to revisit this important topic.

The monograph has a clear, uncomplicated structure. It consists of three distinct
chapters, each concluding with a summary. The first chapter addresses essential ter-
minological and axiological issues. From the outset, it states that although utilitas is
an ambiguous concept, it should primarily engage associations with ethical values.
After a brief reference to non-legal sources — Cicero and Horace - the narrative
quickly moves on to Roman law, situating the concept of utilitas among the timeless,
enduring values of Roman jurisprudence. The second chapter, dealing with utilitas
as a “guideline for the interpretation of law;” attempts to present the legal category
in question against the background of “general principles of legal interpretation”
This provides, firstly, an opportunity to explore the meaning that should be assigned
to utilitas within Ulpian’s textbook exposition, in which the jurist lists utilitas as
a criterion for dividing law (D.1.1.1.2). The author rightly believes that the meaning
of utilitas should be clearly derived from its connection with values such as bonitas
and aequitas (ius est ars boni et equi). She appropriately (pp. 72 et seq.) asks about
the context in which Ulpian’s statements — the one on utilitas (D.1.1.1.2) and the
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one citing Celsus’ definition of law (D.1.1.1.pr.-1) — are placed. She rightly links this
fragment with Quintilian, with moral philosophy (a synonym for ethics) derived
from bonos mores, a counterpoint between the legal craft and the legal art (ars)
practiced by the sacerdotes iustitiae (“priests of justice”). Finally, she is also right
when she writes: “it is plausible to argue that Ulpian invoked the expression ius
est ars boni et equi not to refer to the systematisation of the legal order but to the
interpretation of the law” (p. 77). Also valuable is the discussion of the distinction
between the terms privatum and publicum, closely related to ius, bringing the reader
closer to the correct understanding of the term positiones in correspondence with
rhetorical sources (Cicero). According to Ulpian, publicum (utilitas publica) and
privatum (utilitas privata) were the two bases of jurists’ arguments (positiones), on
which all their attention should be focused (p. 88).The above considerations on the
universal, purposive nature of jurists’ interpretations based on utilitas also provided
an opportunity to neatly separate this matter from the next subject of research in
the monograph. This one is formed by the interpretive decisions contained in the
rulings of Roman jurists of the classical period. These decisions — made utilitatis
causa — are fully covered in the work’s most extensive, third chapter. Drawing her
arguments once again from the inspiring works of Roman rhetoricians, particular-
ly Ciceros doctrine, the author discerns in most jurisprudential decisions on the
utilitatis causa a pattern similar to that in rhetorical interpretation of law, where the
jurist interpreted contrary to the literal meaning of a legal provision (contra scrip-
tum), thus giving the category of utilitas a normative character. Utilitas then helped
resolve the conflict between the letter and spirit of the law. Furthermore, as with
the Roman rhetoricians, jurists also employed supra scriptum interpretation when
legal provisions remained silent on the issue at hand. The author’s main conclusion,
which can be broadly shared, is the final statement that “considering both patterns of
interpretation, it can be stated that the full nature of the decisions adopted utilitatis
causa is expressed in the tension between the literal and teleological interpretation,
and its purpose is to break the unambiguous results of the literal interpretation”
(p. 191). The book thus provides further evidence, complementing many studies
already undertaken in the literature, that Roman law was thoroughly “jurispruden-
tial,” and concepts such as iustitia, bonitas, aequitas, voluntas, honestas, humanitas,
or utilitas, became a permanent part of the arsenal of Roman jurists, determining
the ethical image of Roman law.

One must agree with the view, repeatedly suggested by the author, whether di-
rectly or “between the lines,” that excessive importance is attached in contemporary
Roman law studies to the division of law into private and public law, especially since
the criterion for this division, namely the titular utilitas, is not well suited to either
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delineating the boundary between private and public law or precisely defining what
these areas of law actually concern. However, doubts may arise not so much about
the failure to explore more deeply into the issues of Roman public law, but rather
about the incomplete use of Ulpians well-known division of law into ius privatum
and ius publicum (D.1.1.1.2). This could enrich arguments even in those discus-
sions clearly focused on private law (utilitas privata).* The deliberate limitation of
research — without delving into the problematic aspects of utilitas publica, as well
as limiting it to tracing the presence of utilitas in the writings of jurists of the clas-
sical law, was supposed to result from the studies already written on this subject
(pp- 12-13 footnote 7-8 in the first case, p. 13 footnote 10 in the second).

Ulpian’s criterion of division, utilitas, should, however, prompt us to ask many
more significant questions about the nature and scope of this criterion and its true
usefulness in separating private law from public law. It was not, after all, the case
that jurists were always interested only in utilitas privata or only in utilitas publica.
The latter, in particular, had various connotations. Nor can it always be assumed
that utilitas publica, understood as the “common good” or “public interest,” was
consistent with the good of the individual. Just to spark an interesting discussion
on one such area, it would be worthwhile to delve deeper into Cassius’s arguments,
speaking in the Senate in favour of the absolute application of the provisions of the
Senatus Consultum Silanianum. He clearly opted for utilitas publica over utilitas
privata.® Although the case of praetor Pedanius appears in the monograph (p. 91),
it is without the proper elaboration, taking into account both the legal context (the
SC Silanianum was a resolution of the Roman Senate from 10 AD) and the social
context (riots in Rome broke out, which may seem surprising, upon the news of
the intention to enforce such a severe law).

While searching for any imperfections in the work, one can slightly criticise
the author for not ensuring the balanced proportions of the chapters of her work:
the first one has 40 pages, the second one 34, but the third and last one as many as
90. Dividing the last chapter, the most important for the results of the conducted
research, into at least two independent chapters devoted to “jurisprudential de-
cisions contra scriptum” and “jurisprudential decisions supra scriptum” would be

2 Inspiring reflections on this subject were conducted by A. Kania-Chramega, Ius publicum a ius pri-
vatum - miedzy kontradykcjg a koherencjg?, Czasopismo Prawno-Historyczne 2021, vol. 73, no. 1,
pp. 117-127.

3 The literature on SC Silanianum, including Polish literature, is extensive. For example, recently on
the identification of utilitas in the case of Pedanius A. Chmiel, Przyktad zastosowania s.c. Silanianum,
czyli o tym, dlaczego rzymska ‘iustitia’ stawata sig niekiedy okrutna, in: Przemoc w Swiecie starozytnym.
Zrédla, struktura, interpretacje, Lublin 2017, pp. 299-310.
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substantively justified, and the structure of the work would become more transparent
and balanced.

In conclusion, however, the greatest praise should be given, as J. Kulawiak-
-Cyrankowska’s book undoubtedly merits it. The achievements of Polish Roman law
scholarship have been enriched by this very thoroughly and competently written
monograph, which will undoubtedly interest not only Roman law historians but
also many other enthusiasts of Roman antiquity.
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Streszczenie: Artykut jest poswiecony problematyce zwigzanej z nadzorem nad dziatalnoscig komornikéw sa-
dowych, w szczegélnosci z nadzorem judykacyjnym i nadzorem administracyjnym, oraz kwestig wzajemnych
powigzan miedzy wymienionymi rodzajami nadzoru. Ochrona praw uczestnikow postepowania egzekucyj-
nego w ramach nadzoru merytorycznego jest mozliwa nie tylko dzieki stosownym $rodkom zaskarzenia, lecz
takze dzieki wprowadzeniu statego nadzoru sgdowego sprawowanego z urzedu, o ktérym mowa w art. 759
§ 2 k.p.c. Uprawnienia prezesa sadu rejonowego, przy ktérym komornik dziata - w ramach nadzoru administra-
cyjnego - obejmujg m.in. zawiadamianie sadu o potrzebie wydania komornikowi zarzadzen w trybie art. 759
§ 2 k.p.c, jak i badanie prawidtowosci realizacji zarzadzen sadu wydanych w trybie art. 759 § 2 k.p.c. Juz zatem
nawet pobiezna analiza przepiséw regulujacych instytucje nadzoru nad dziatalnosciag komornikéw sadowych
prowadzi do wniosku, ze srodki nadzoru judykacyjnego i pozajudykacyjnego moga sie ze soba krzyzowac.
Celem artykutu jest odpowiedz na pytanie o mozliwo$¢ wyznaczenia granicy, ktéra przeciwdziatataby wkro-
czeniu nadzoru administracyjnego w dziatania wchodzace w zakres nadzoru judykacyjnego. Przedstawione
w artykule rozwazania prowadzone s na podstawie lektury monografii M. Dziewulskiej, dotyczacej tej wasnie
tematyki.

Stowa kluczowe: nadzér judykacyjny, postepowanie egzekucyjne, czynnosci komornika sadowego, $rodki zaskar-
Zenia w postepowaniu egzekucyjnym, prawo do sadu

Pestome: Cratba nocaslleHa npobnemam, CBA3aHHbIM C HAA30POM 3a AeATENIbHOCTbIO CyAeOHbIX NCMONHUTE-
neid, B YaCTHOCTU C CyAeOHbIM 1 afMUHNCTPATUBHBIM HaA30POM, a TaKKe BOMPOCY B3aMOCBA3N MeXAay yKa-
3aHHbIMW BUAAMK Haa3o0pa. 3alyTa npaB YYacTHUKOB UCMONHUTENbHOMO NMPOM3BOACTBA B paMKax npeameT-
HOro Hafi30pa BO3MOXHa He TOJIbKO Briarogapsa COOTBETCTBYIOLWUM CPeAcTBaM 06XKanoBaHus, HO 1 bnaropapa
BBE/JIEHMIO MOCTOAHHOIO CyAebHOro Hafi30Pa, OCYLLECTBAAEMOTO ex officio, 0 KOTOPOM peyb MAET B cTaTbe 759
§ 2 lpax[aHCKOro npoueccyanbHoro Kogekca. lNonHomouna npeacenatens panoHHOro cyfa, Npu KOTopom
LencTByeT CyaebHbIN CMOMHUTENb B PaMKax afMUHMCTPATUBHOMO Haf30pa, BKITIOYAIOT, B YaCTHOCTY, YBEAOM-
neHue CyAa 0 HeOOXOANMOCTU BbIHECEHNA CYAeOHbIX MPYKa30B B MOPAAKE, NPefyCcMOTPEHHOM CT. 759 § 2 [TIK,
a TaKKe NPOBePKY NPaBMIIbHOCTU NCMONHEHNA CYAeOHbIX MPYIKA30B, BbIHECEHHbIX B MOPAAKE, MPefyCMOTPeH-
HOM cT. 759 § 2 [TIK. Takum 06pa3om, Aaxe NOBEPXHOCTHbIA aHaANIN3 NOIOXKEHWUIA, PErYNINPYIOLLNX UHCTUTYT
Haz30pa 3a [eATeNbHOCTbIO CyAe6HbIX NCMONTHUTENEN, MPUBOANT K BbIBOZY, UTO MepbI CyAe6HOro 1 BHecyae6-
HOro Hafi30pa MOryT nepeceKkaTbcs. Llenb ctaTby — OTBETUTb Ha BOMPOC O BO3MOXHOCTW YCTaHOBMIEHUA pa-
HULBI, KOTopasA npepoTBpalyana 6bl NPOHMKHOBEHME aAMUHUCTPATUBHOMO Haf30pa B AENCTBUA, BXOAALLME
B cdepy cypebHOro Haasopa. PaccyaeHus, NpefCcTaBieHHbIe B CTaTbe, OCHOBaHbl Ha aHanv3e MoHorpadum
M. [13eByNnbCKOW, NOCBALLEHHON UMEHHO 3TON TeMaTuKe.

KntoueBble cnoBa: cyfie6HbI Haf30p, NCMONHUTENbHOE NMPOV3BOACTBO, AENCTBUA CyAebHOro NCNonHUTens,
cpefcTBa 06>KanoBaHUA B UCMONHUTENIbHOM MPOV3BOACTBE, MPABO Ha CyA

AHoTauis: CTaTTa NprcBAYeHa NpobneMaTLy, NOB'A3aHOI 3 HArNALOM 3a AiANbHICTIO AepKaBHNX BUKOHABLYB,
30KpemMa CyAoBOMy Ta afAMiHICTPaTVBHOMY Harnagy, a Takox NUTaHHAM B3aEMO3B'A3KIB MiX 3a3HaYeHVIMN BU-
Jamun Harnagy. 3aXucT NpPaB YYacHWKIB BUKOHABYOrO NPOBAAXKEHHA B paMKax Cy[OBOrO Harnagy MOXNMUBUIA
He TiNbKY 3aBAAKU BiANOBIAHMM 3ac06aM OCKapXKEHHS, ae 1 3aBAAKY 3anpoBafXeHHIO MOCTINHOMO CYJOBOrO
Harnsagy, Wo 3aiicHIoeTbea ex officio, npo Akuii npaeTbea B cT. 759 § 2 LinBinbHOro npouecyanbHOro Kogek-
cy Pecny6niku Monblua. MOBHOBaXXeHHA rofioBy PanoHHOro Cyaly, NPy AKOMY [i€ Aep>KaBHUI BUKOHaBeLb, —
y pamKax aAMiHICTPaTMBHOTO HarnsAAy — BKIOYatoTb, Cepef iHLIOTO, NMOBIAOMIIEHHA CyAy NPO HeOOXiAHICTb BU-
[avi aep»KaBHOMY BUKOHaBLIIO po3nopaakeHb BignosigHo Ao cT. 759 § 2 LMK, a Takox nepeBipKy npaBuibHO-
CTi BUKOHaHHA po3nopamKeHb CyAy, BUAAHWX BiAMOBiAHO Ao cT. 759 § 2 LIMNK. OTxe, HaBiTb NOGIXKHWI aHani3
MOJIOXEHD, WO PErysiolTb IHCTUTYT HarnAAy 3a AiANbHICTIO fepKaBHUX BUKOHABL|iB, AO3BONAE 3pOOUTY BU-
CHOBOK, LLIO MeXaHi3Mu Cy0BOro Ta N03acyfoBOro Harsagy MOXyTb NepeTrHaTrcs. MeToto CTaTTi € Bignosiab
Ha NMUTaHHA NPO MOXMMBICTb BM3HAYEHHA MeXi, Aka 6 3amobirana BTPYYaHHIO aAMIHICTPAaTUBHOMO HarnAagy
B Aii, WO BXxoAATb Jo chepu CyRoBOro Harnagy. Posgymu, npeActasnieHi B CTaTTi, FPYHTYIOTbCA Ha MOHorpadii
M. [13eBynbCbKOI, NPUCBAYEHI came Ui Temi.

KniouoBi cnoBa: cyfoBuvin Harnag, BUKOHaBYE NMPOBAfPKEHHS, Aii fep>KaBHOro BUKOHaBLiA, 3aCO61 OCKapMeHHsA
Y BMKOHaBYOMY NPOBakeHHi, NpaBo Ha CyA0BUIA PO3rnag
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Introduction

The right to court does not end with the pronouncement of the decision.! It should
be considered not only in terms of the possibility of obtaining a specific decision
in the case, but also in terms of the possible enforcement of the decision, including
enforcement by means of state coercion.” The right to enforcement of a decision is
not expressly stated in Article 45 (1) of the Polish Constitution.” In distinguishing
the right to enforce a final court decision through enforcement proceedings as
a separate component of the right to a court settlement, the Constitutional Tribu-
nal refers to international human rights standards. The case law of the European
Court of Human Rights emphasises that the right to a court settlement would be
illusory if the national legal system of a state that is a signatory to the Convention
for the Protection of Human Rights and Fundamental Freedoms allowed a final
court ruling to remain ineffective to the detriment of one of the parties.* The Con-
stitutional Tribunal has expressed a similar view, pointing out that the legal order
of a state must provide for instruments that enable the enforcement of final and
binding decisions.’ This view emphasises the strong link between proceedings and
enforcement proceedings in civil matters.

I M. Hazelhorst, Free Movement of Civil Judgments in the European Union and the Right to a Fair Trial,
Hague 2017, p. 159. What is more, as H.F. Gaul emphasises, the literature even presents the view that
legal protection (i.e. the right to a court settlement) is implemented precisely through enforcement,
and that the proceedings themselves are only a “preliminary phase,” H.E Gaul, Ochrona prawna w eg-
zekucji w $wietle podstaw konstytucyjnych i dogmatycznych, transl. W. Gralinski, J. Bodio, Przeglad
Prawa Egzekucyjnego 2003, no. 1, p. 41.

2 Among theirs J. Derlatka, Zasada sprawnej egzekucji sgdowej jako element efektywnego wymiaru spra-
wiedliwosci, Zeszyty Naukowe KUL 2017, no. 3, pp. 119-138; M. Zak, Prawo do sqdu jako element zasa-
dy dobrego rzqdzenia w swietle orzecznictwa z zakresu praw czlowieka, Palestra 2020, no. 2, p. 76; A. La-
zarska, Rzetelny proces cywilny, Warszawa 2012, pp. 307-309; P. Pogonowski, Realizacja prawa do sqdu
w postepowaniu cywilnym, Warszawa 2005, pp. 157-158; J. Skorupka, O sprawiedliwosci procesu kar-
nego, Warszawa 2013, p. 136; A. Sulich, Specyfika i srodki zwalczania przewlektosci postepowania egze-
kucyjnego, Polski Proces Cywilny 2011, no. 1, p. 83; decisions of the Constitutional Tribunal of 19 Feb-
ruary 2003, P 11/02, OTK-A 2003, no. 2, item 12, and of 24 February 2003, K 28/02, OTK-A 2003,
no. 2, item 13.

3 A. Lazarska, Rzetelny proces..., p. 307.

4 Decisions of the European Court of Human Rights of 19 March 1997, Hornsby against Greece, appli-
cation no. 18357/91, https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58020%22]} [access:
9.12.2025].

5 Decisions of the Constitutional Tribunal of 27 May 2008, P 59/07, OTK-A 2008, no. 4, item 64, and of
4 November 2010, K 19/06, OTK-A 2010, no. 9, item 96.
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1. Ratio legis of supervision over court enforcement officers
and its types

Enforcement proceedings in civil cases may only be conducted by authorised bodies,
i.e. regional courts and court enforcement officers operating at these courts. The spe-
cific nature of enforcement proceedings, which is related to the fact that enforcement
actions or omissions often have irreversible legal consequences, as well as entrusting
court enforcement officers with the use of coercive measures pertaining to state au-
thority, argued for the creation of extensive supervision over the activities of court
enforcement officers and over court enforcement officers as public officials.® As it
is expressed in Article 165 (1) of the Act of 22 March 2018 on court enforcement
officers,” this supervision may be of various kinds: judicial, administrative and
internal (corporate) supervision by the enforcement officers’ self-government. Im-
portantly, it is possible for the activities of court enforcement officers to be covered
by all these supervisions at the same time.

Each of the supervisory functions over the activities of court enforcement officers
referred to in Article 165 (1) of the Court Bailiffs Act is exercised by different entities
and by means of different instruments. Judicial supervision is exercised primarily
by the district court where the court enforcement officer operates and is carried out
by means of the measures provided for in the provisions on enforcement proceed-
ings. Among these instruments, complaints against the court enforcement officers’
actions and objections to the plan for the distribution of the sum obtained from
enforcement (supervision upon request) play a key role, as do orders issued to the
court enforcement officer ex officio to ensure the proper execution of enforcement
and the removal of any observed irregularities.® Administrative supervision of the
activities of court enforcement officers is exercised by the Minister of Justice and
the presidents of common courts, in particular the president of the district court
where the court enforcement officer operates. Internal supervision is exercised by
the National Council of Court Enforcement Officers.

6 A.Ola$, Czy w postepowaniu egzekucyjnym sqd jest zwigzany wydanym przez siebie uprzednio w trybie
art. 759 § 2 Kodeksu postepowania cywilnego rozstrzygnieciem nadzorczym?, Polski Proces Cywilny
2022, no. 2, p. 395.

7 Act of 22 March 2018 on court enforcement officers, consolidated text: Journal of Laws [Dziennik
Ustaw] 2024 item 1458, as amended (hereinafter: the Court Bailiffs Act).

8 A.Cudak, Skarga na czynnos¢ komornika a srodki nadzoru judykacyjnego stosowane z urzedu, in: Srod-
ki zaskarzenia w sgdowym postgpowaniu egzekucyjnym, ed. . Misztal-Konecka, Sopot 2017, p. 14.
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2.The essence of the monograph “Ex officio supervision of the activities
of a court enforcement officer pursuant to Article 759 § 2 of the Code
of Civil Procedure”

An interesting publication by Monika Dziewulska entitled “Ex officio supervision
of the activities of a court enforcement officer pursuant to Article 759 § 2 of the
Code of Civil Procedure” (pp. 379) is devoted to the issue of judicial supervision of
the activities of the court enforcement officer. The importance and topicality of the
issue addressed by the author cannot be overlooked, and to date no monographic
paper has been written on judicial supervision of the activities of court enforcement
officers referred to in Article 759 § 2 of the Act of 17 November 1964 — Code of Civil
Procedure.’ This assessment is not changed by the fact that in 2023 a monograph
by J. Bodio entitled “Supervision of court enforcement officers and their activities,”
was published, and in 2019 a publication by M. Pelc entitled “Judicial Supervision
of Court Enforcement Officers in Poland and Germany: A Comparative Analysis.”"!

Monika Dziewulska’s publication consists of eight chapters, preceded by an Intro-
duction and concluded with a Conclusion. Each chapter begins with an introduction
to the topic and ends with conclusions. Unfortunately, in the Introduction, the author
did not formulate any research problem or objective, which undoubtedly makes it
difficult to assess the structure and content of individual chapters, as well as the
conclusions contained in the Conclusion.

The key concept for the entire publication is the supervision of the activities of
court enforcement officers. We must agree with the author that the institution of
supervision is not universal in nature, and as a result, the purpose of supervision,
the rights and obligations of the supervisory authority, as well as the supervisory
measures applied, are different in each case (pp. 24-25). As such, it seems incom-
prehensible that the first chapter, entitled “General Issues,” refers exclusively to the
issue of judicial supervision and only in the context of the activities of the courts.
This part of the book lacks an explanation of what is meant by supervision of the
activities of court enforcement officers and even a mention of the types of supervi-
sion to which enforcement officers are subject. The author refers to all three types of
supervision over court enforcement officers and their activities in the second chapter
(“The institution of supervision over enforcement and the enforcement authority in

9 Act of 17 November 1964 — Code of Civil Procedure, consolidated text: Journal of Laws 2024 item
1568 as amended.

10 J. Bodio, Nadzér nad komornikami sgdowymi i ich czynnosciami, Sopot 2023.

11 M. Pelc, Nadzér judykacyjny nad komornikiem sgdowym w Polsce i w Niemczech. Analiza poréwnaw-
cza, Sopot 2019.
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historical terms”), and she only presented the types of supervision in Polish judicial
enforcement proceedings and their essence in the third chapter (“Judicial supervision
and other types of supervision in enforcement proceedings”).

Analysing the various types of supervision over the activities of court enforce-
ment officers, the author presents the views of legal doctrine and rightly notes that
primary importance should be attached to substantive supervision exercised by the
court (p. 99). One must also agree with the author that supervision - especially ju-
dicial and administrative supervision — cannot fulfil its functions “interchangeably”
(p. 153). Administrative supervision cannot interfere with activities falling within the
scope of judicial supervision, as explicitly stipulated in Article 165 (2) of the Court
Bailiffs Act. It is worth noting that local government and administrative supervision,
which are subjective in nature, should complement the scope of supervision at the
systemic, organisational and technical levels.'?

3. Interaction between judicial supervision and administrative supervision
measures

At the same time, the question arises as to whether it is possible to combine judicial
supervision measures exercised upon request and ex officio, as well as to combine ex
officio judicial supervision with administrative supervision measures. The search for
answers to these problems is the greatest value of the monograph by M. Dziewulska
(the above-mentioned Chapter Three and Chapter Six entitled “The relationship
between ex officio judicial supervision under Article 759 § 2 of the Code of Civil
Procedure and judicial supervision exercised upon request as a result of a complaint
against the actions of a court enforcement officer). However, the author’s statements
about the need to introduce legislative changes in the area of administrative super-
vision without specifying what changes, in her opinion, could sufficiently delimit
the scope of ex officio judicial supervision and administrative supervision leave
something to be desired (p. 329).

The Author’s view should be shared that complaints about the bailiff’s activities
and ex officio supervision are inextricably linked. Supervision exercised upon request
and supervision exercised ex officio complement and complement each other.

12 J. Misztal-Konecka, Nadzér prezesow sqdéw powszechnych nad komornikami sgdowymi, in: Analiza
i ocena ustawy o komornikach sgdowych oraz ustawy o kosztach komorniczych, ed. A. Marciniak, Sopot
2018, p. 103.

13 A. Cudak, Skarga na czynnosci komornika..., p. 14.
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It seems that this was the intention of the legislator, who in Article 767° of the Code
of Civil Procedure clearly indicated that ex officio supervision also applies in the event
of rejection of a complaint against the bailiff’s actions. There is no competitiveness
between the indicated supervision measures.'* Moreover, the principle of availabil-
ity, also applicable in enforcement proceedings, cannot constitute a justification for
exempting the court from the obligation to ensure proper execution and remove
irregularities and shortcomings whenever the lack of court response would mean
leaving in circulation the activities of bailiffs that are contrary to the basic rules of
enforcement proceedings and legal knowledge.'”” However, this last argument did
not sound clear in the monograph.

Analyzing the issue of the intersection of judicial and extrajudicial supervision,
the author aptly believes that as part of administrative supervision, it is not possible
to repeal or change the actions of a court bailiff that were performed in violation
of the provisions of enforcement proceedings (p. 328). This is a feature unique to
judicial supervision. There is no doubt that the interconnections between judicial
and administrative supervision have not been precisely defined. It is also important
that judicial supervision cannot be based on the measures referred to in Article 168
of the Court Bailiffs Act. None of the supervisors can be assigned a preliminary
ruling meaning in relation to the others.

Conclusions

The significance of the issue addressed by M. Dziewulska in her monograph entitled
“Ex officio supervision of the activities of a court enforcement officers pursuant to
Article 759 § 2 of the Code of Civil Procedure” for the practice of judicial enforce-
ment proceedings cannot be overlooked. This is because participants in enforcement
proceedings are increasingly choosing not to lodge appeals in enforcement proceed-
ings (most often complaints about the enforcement officer’s actions) in favour of
submitting a request to the authorities exercising administrative supervision over
the activities of the court enforcement officers have the enforcement proceedings

14 D. Olczak-Dabrowska, Kilka uwag o skardze na czynnosé¢ komornika, in: Sine ira et studio. Ksigga ju-
bileuszowa dedykowana Sedziemu Jackowi Gudowskiemu, eds. T. Erecinski, P. Grzegorczyk, K. Weitz,
Warszawa 2016, p. 386.

15 R. Reiwer, Zmierzch skargi na czynnosci komornika - jej konwersja w zZgdanie nadzoru judykacyjnego
na podstawie art. 759 § 2 KPC - wybrane zagadnienia, in: Symbolae Andreae Marciniak dedicatae, eds.
J. Jagieta, R. Kulski, Warszawa 2022, p. 746.
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supervised and to refer to the court a notification of the need to issue orders to the
court enforcement officer pursuant to Article 759 § 2 of the Code of Civil Procedure.
Although both types of supervision are equivalent,'® only within the framework of
judicial supervision can the district court change and revoke enforcement actions
taken by the court enforcement officer in violation of the provisions of enforcement
proceedings.'” The separation of the sphere of judicial supervision and administrative
supervision and the elimination of the abuses indicated above is a consequence not
only of the introduction of precise legal provisions, but also of their proper appli-
cation by judges (judges and court clerks) and presidents of common courts who
are prepared for this in terms of their expertise.'

Translated by Joanna Pikuta
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Gaul H.E, Ochrona prawna w egzekuciji w swietle podstaw konstytucyjnych i dogmatycznych,
transl. W. Gralinski, J. Bodio, Przeglad Prawa Egzekucyjnego 2003, no. 1.

Hazelhorst M., Free Movement of Civil Judgments in the European Union and the Right to
a Fair Trial, Hague 2017.

Yazarska A., Rzetelny proces cywilny, Warszawa 2012.

Marciniak A., Sgdowe postgpowanie egzekucyjne w sprawach cywilnych, Warszawa 2023.

Misztal-Konecka J., Nadzor prezesow sqgdow powszechnych nad komornikami sgdowymi,
in: Analiza i ocena ustawy o komornikach sgdowych oraz ustawy o kosztach komorniczych,
ed. A. Marciniak, Sopot 2018.

Olas A., Czy w postgpowaniu egzekucyjnym sqd jest zwigzany wydanym przez siebie uprzednio
w trybie art. 759 § 2 Kodeksu postepowania cywilnego rozstrzygnigciem nadzorczym?, Polski
Proces Cywilny 2022, no. 2.

Olczak-Dabrowska D., Kilka uwag o skardze na czynnos¢ komornika, in: Sine ira et studio.
Ksiega jubileuszowa dedykowana Sedziemu Jackowi Gudowskiemu, eds. T. Erecinski,
P. Grzegorczyk, K. Weitz, Warszawa 2016.

16 M. Pelc, Nadzér judykacyjny..., p. 85.
17 A. Marciniak, Sgdowe postepowanie egzekucyjne w sprawach cywilnych, Warszawa 2023, p. 115.
18 J. Bodio, Nadzér nad komornikami..., p. 198.
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Proces Cywilny 2011, no. 1.

Zak M., Prawo do sgdu jako element zasady dobrego rzgdzenia w $wietle orzecznictwa z zakresu
praw cztowieka, Palestra 2020, no. 2.
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13th Scientific Seminar of the Department of Civil Procedure of
the John Paul Il Catholic University of Lublin, Bucharest, 14 June 2025

13 Seminarium Naukowe Katedry Postepowania Cywilnego KUL,
Bukareszt, 14 czerwca 2025 r.

13- HayuHbiii cemyHap Kadegpbl rpaxkgaHckoro npouecca JlobanHckoro
KaTonmnyeckoro yHmeepcuteta, byxapecr, 14 nioHa 2025 r.

13- HaykoBui cemiHap Kadenpu LinsinbHoro npouecy JliobniHcbkoro Katonuubkoro
yHiBepcuTteTy IBaHa MaBna Il, byxapect, 14 uepsHa 2025 p.

PATRYK KOZAK
M.A, The John Paul Il Catholic University of Lublin
e-mail: patryk kozak@kul.pl, https://orcid.org/0000-0001-9787-4369

The scientific seminars of research and teaching employees and doctoral stu-
dents of the Department of Civil Procedure of the John Paul IT Catholic University
of Lublin have established the tradition of the meeting for over a decade, the aim
of which is discussion on current and crucial problems related to the scientific
and practical application of broadly understood civil procedure law. The scientific
value of these meetings results not only from the topics covered, but also from the
participation of people who deal with the practical application of legal provisions.
It was similar during the 13th Scientific Seminar, which took place on 14 June 2025
at the University of Bucharest, which is one of the oldest and largest universities
in Romania. The scientific seminar was chaired by Prof. Dr. habil. Joanna Misztal-
-Konecka, the Head of the Department of Civil Procedure of the John Paul IT Catholic
University of Lublin, who officially inaugurated this year’s meeting and welcomed
its participants.

The seminar was divided into two panels that were ended by discussion of the
issues covered in the speeches. During the first panel, the issues related to procedur-
al protection of the family, organisation of the process, domestic jurisdiction, and
bankruptcy law were discussed. The first paper entitled “Mediation in family and
care matters examined in non-contentious proceedings” was delivered by Dr. Paulina
Wos$. The subject of the presentation was the analysis of the essence of mediation
proceedings in family and care cases. The speaker set out that the practical signifi-
cance of mediation increases so, in family and care cases, she is not only voluntary
and admissible but also desirable.
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Next, the floor was taken by M.A. Patryk Kozak, who presented the paper entitled
“The will of the child as an independent basis for refusing contact with a parent -
considerations in the context of the judgement of the Constitutional Tribunal of
22 June 2022 (SK 3/20).”'In his speech, the speaker paid attention to the impact of
the judgement of the Constitutional Tribunal on the essence of the proceeding in
matters of the performance of contacts between child and parent. In these matters
the court must ex officio determine whether the reason of non-performance of con-
tacts between parent with child is the behaviour of the child for which the person
who takes care of the child is not responsible. The speaker critically assessed this
judgement because constituting contacts as the child’s right, and not its obligation,
causes the risk that the child will refuse contact with the parent, not being aware of
the importance of a proper relationship with both parents.

The next paper entitled “The role and function of preparatory hearing” was
presented by Dr. Pawel Wrzaszcz. The subject of the speech was the analysis of the
essence of the preparatory hearing as an institution supporting the organisation of
the civil process after its commencement. The element of the preparatory hearing
is the preparation and approval by the court of the future trial plan. The speaker
attempted to find the reasons for the lack of interest of the courts in conducting the
preparatory hearing aimed at expediting the course of civil proceedings.

Next, the floor was taken by M.A. Daniel Majchrzak with the paper entitled
“Scope of domestic jurisdiction of polish courts in corporate disputes.” The speaker
pointed out that the exclusive domestic jurisdiction of polish courts applies in cases
involving the dissolution of a legal person or entity other than a legal person and
cases to annul or declare invalid resolutions of their authorities, if a legal person or
entity other than a legal person has its registered office in the Republic of Poland. The
application of this rule is excluded in situations specified by union law in the Coun-
cil Regulation (EC) No. 44/2001 (Brussels I)* and Regulation (EU) No. 1215/2012
(Brussels I bis)® and in the case law of the CJEU. In conclusion, the speaker set out
that disputes between shareholders and the company are not always resolved by the
court of the company’s seat. Therefore, it is important to determine the actual seat
of the company and the content of the possible jurisdiction agreement.

1 The judgement of the Constitutional Tribunal of 22 June 2022, SK 3/20, Journal of Laws [Dziennik
Ustaw] 2022 item 1337.

2 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgements in civil and commercial matters, OJ L 12, 16.01.2001, pp. 1-12.

3 Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12 December 2012
on jurisdiction and the recognition and enforcement of judgements in civil and commercial matters,
OJ L 351, 20.12.2012, pp. 1-32.
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The next and last paper in the first panel, entitled “Maintaining the enterprise of
bankrupt,” was delivered by M.A. Joanna Waga. The speaker considered whether,
according to the current legal provisions of bankruptcy law, it is possible to main-
tain the enterprise of bankrupt in bankruptcy proceedings, while the disposal of
the debtor’s enterprise should become the model solution. She pointed out that
from the interpretation of bankruptcy law, it results that there are a number of legal
institutions the aim of which is to maintain of the enterprise of bankrupt.

The second panel was devoted to issues related to the institution of a blind claim,
the electronification of registers within the National Court Register and evidence
proceedings. This panel was begun by Dr. Dominika Wéjcik who delivered the pa-
per entitled “The bills of introduction of the institution of blind claim to the Code
of Civil Procedure”™ The speaker pointed out that anonymous personality rights
infringements are increasingly on the Internet. An obstacle to filing a civil claim
is the lack of knowledge of the defendant’s identity. The implementation of the
institution of a blind claim to the Code of Civil Procedure is to protect against the
personality rights infringements on the Internet. In her paper, the speaker set out
that the implementation of the institution of a blind claim in the form of another
separate proceeding and the imposition on the court of the obligation to determine
the identity of the defendant raise doubts.

The next paper entitled “The bill of introduction full electronification of regis-
ters kept by the National Court Register — closing the system?” was presented by
Dr. Emil Kowalik. The subject of the speech was the analysis of the bill of legislative
changes concerning full electronification of court registers. The crucial element is to
enable access to registry data through web services, which is intended to increase
the efficiency and availability of information. The speaker stated that the implemen-
tation of these legislative changes will allow for the automated functioning of the
registration system and facilitate the use of data by public entities and entrepreneurs.

Next, the floor was taken by M.A. Anna Haciuk who delivered the paper entitled
“Court expert and expert evidence in civil procedure in selected European legal
systems.” The subject of this paper was the analysis of the status of a court expert
and expert evidence in civil procedure in selected European legal systems. The sta-
tus and procedure for the appointment of an expert and the significance of expert
evidence differ significantly depending on the legal tradition of a chosen country.
However, the speaker pointed out that a common characteristic of analysed legal
systems is to provide the impartiality and reliability of expert evidence, which is

4 Act of 17 November 1964 on the Code of Civil Procedure, consolidated text: Journal of Laws 2024
item 1568 as amended (hereinafter: CCP).
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an important element of civil procedure enabling the hearing of cases requiring
specialist knowledge.

The next speaker was Dr. Kinga Dr6zdz-Chmiel with a paper entitled “Witness’s
testimony in writing (Art. 271' CCP) - comments de lege lata and de lege ferenda”
The subject of this speech was the analysis of the essence of witness’s testimony in
writing according to current regulations and the presentation of relevant de lege
ferenda postulates. The speaker said that this legal institution will have significance
in the future. However, it is essential to specify the basics of the admissibility of
the witness’s testimony in writing and the relevant procedure in which the witness
would give this testimony.

The last paper in the second panel, entitled “The examination of a witness in
remote hearing - chances and dangers,” was delivered by Prof. Dr. habil. Joanna
Misztal-Konecka. In her speech the speaker set out the advantages and disadvantages
of the examination of a witness in a remote hearing. One of the disadvantages of this
examination is to impose on the witness the obligation to provide himself with the
appropriate equipment that allows him to participate in this hearing. In addition,
there is a danger of technical problems and third persons influencing the content
of the witness’s testimony. The speaker also paid attention to the advantages of the
examination of a witness in a remote hearing which are expediting the course of civil
procedure and the lack of obligation of a personal presence in court of a witness.

After presenting all the papers by the participants and discussions, Prof. Dr.
habil. Joanna Misztal-Konecka summarised and ended this year’s meeting. The
13th Scientific Seminar of the Department of Civil Procedure of the John Paul II
Catholic University of Lublin, as previously these meetings were, was an opportu-
nity to share observations and remarks. In addition, organising this meeting for the
third time at a university outside of Poland provided an opportunity to learn about
the essence of university education and the culture of the country where this year’s
seminar took place.
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DIARY

Calendar of major scientific events with the participation of academic staff
of the Faculty of Law, Canon Law and Administration
of the John Paul Il Catholic University of Lublin
January-March 2025

KANEHZAPb MEPOMPUATUANT

NaBHble HayuHble COObITUA C yuacTeM COTpYAHMKOB DaKynbTeTa Npasa,
KaHOHMYEeCKOro npaea v aaMUHUCTPAL MK JTIO6TMHCKOrO KaToNMyeckoro
yHuBepcuteta NoaHHa lMasna ll
AHBapb-MapT 2025 roga

KYPHANT MOAIN

KaneHzap ronoBHMX HayKOBUX 3aXOAiB 3a yyacTio cniBpoObiTHUKIB PpakynbTeTy [paBa,
KaHoHiuHoro MpaBa Ta AgmiHicTpauii JIlo6iHCbKOro KaTonunubKoro
yHiBepcuTeTy IBaHa Nasna I
ciueHb—bepeseHb 2025 p.

PAWEL BUCON
Dr hab,, Katolicki Uniwersytet Lubelski Jana Pawta |
e-mail: pawel bucon@kul.pl, https://orcid.org/0000-0002-4413-2588

Styczen

15 stycznia 2025 r. - podczas ogdlnopolskiej konferencji naukowej pn. Nowe tech-
nologie w komunikacji spotecznej, zorganizowanej przez Wydzial Prawa, Prawa
Kanonicznego i Administracji KUL, prof. dr hab. Joanna Misztal-Konecka wy-
glosita referat pt. Ramy prawne przestuchania swiadka na posiedzeniu zdalnym,
dr hab. Pawel Fajgielski wyglosit referat pt. Zakaz publikacji w prasie danych oso-
bowych o0séb, przeciwko ktorym toczy si¢ postgpowanie a korzystanie z technologii
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informacyjnych, natomiast dr hab. Sebastian Kwiecien wystapil z referatem pt. Ge-
neratywna sztuczna inteligencja i przysztos¢ norm rownosciowych w prawie pracy.

Luty

1 lutego 2025 r. — dr Pawel Widerski, podczas II Ogdlnopolskiej Konferencji Na-
ukowej pn. Wspélczesne problemy prawno-administracyjne: wybrane zagadnienia
prawa cywilnego i administracyjnego, zorganizowanej przez Dialogiczne Towarzy-
stwo Naukowe — Spoleczenstwo i Polityka, wygtosil referat pt. Kilka uwag o ana-
logicznym stosowaniu przepisow prawa cywilnego do petnomocnictwa w ogélnym
postepowaniu administracyjnym.

26 lutego 2025 r. — dr hab. Pawel Bucon, podczas miedzynarodowej konferencji na-
ukowej pn. Artifcial Intelligence in Legal Procedures - Contemporary Challenges and
Threats, zorganizowanej przez Wydzial Prawa i Administracji UMCS, Asseco Data
Systems S.A. oraz Polska Akademi¢ Nauk w Rzymie, wygtlosil referat pt. Sztuczna
inteligencja w procedurach sgdowych.

27 lutego 2025 r. — ks. prof. dr hab. Piotr Stanisz, podczas ogdélnopolskiej konfe-
rencji naukowej pn. Relacje Paristwo — Kosciél. Podstawowe zasady paristwa prawa,
zorganizowanej przez Sekretariat Konferencji Episkopatu Polski, wygtosil referat
pt. Konstytucyjne zasady relacji miedzy paristwem a kosciotami i innymi zwigzkami
wyznaniowymi: rownouprawnienie, bezstronnosé, autonomia i niezaleznosé, wspot-
dziatanie i konsensualnosc.

Marzec

5 marca 2025 r. - dr hab. Pawel Fajgielski, podczas ogélnopolskiej konferencji na-
ukowej pn. Wplyw Aktu w sprawie sztucznej inteligencji na funkcjonowanie admini-
stracji publicznej, zorganizowanej przez Instytut Nauk Prawnych PAN, przedstawit
referat pt. Relacje przedmiotowe i podmiotowe RODO i Aktu w sprawie sztucznej
inteligencji z perspektywy administracji publicznej.

8 marca 2025 r. - dr Emil Kowalik, podczas Ogoélnopolskiego Sympozjum Nauko-
wego pn. Rejestracja stanu prawnego nieruchomosci. Ludzie - Instytucje — Problemy,
wyglosil referat pt. Rejestracja stanu prawnego nieruchomosci w zwigzku z prze-
ksztatceniem jednoosobowej dziatalnosci gospodarczej w spétke kapitatowg.
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11-12 marca 2025 r. - ks. prof. dr hab. Miroslaw Sitarz podczas V Samorzadowego
Kongresu Tréjmorza brat czynny udzial w panelu pt. Dziedzictwo historyczno-kul-
turowe i tozsamosc regionu Trojmorza.

15 marca 2025 r. - dr Pawel Widerski, podczas V Ogdlnopolskiej Konferencji
Naukowej pn. Prawo cywilne i prawo spétek. Problemy — wyzwania — interpretacje,
zorganizowanej przez Towarzystwo Naukowe Center for American Studies w $cistej
i bezposredniej wspolpracy z pracownikami naukowymi Uniwersytetu Radomskie-
go im. Kazimierza Pulaskiego, Uniwersytetu Szczecinskiego, Uniwersytetu Marii
Curie-Sklodowskiej w Lublinie oraz Wyzszej Szkoly Gospodarki w Bydgoszczy,
a takze ekspertem kancelarii Gavrilov & Brooks (Sacramento/Los Angeles, USA),
wyglosil referat pt. Odpowiedzialnos¢ odszkodowawcza petnomocnika wobec moco-
dawcy.

19 marca 2025 r. - dr Zuzanna Gadzik, podczas konferencji pt. Godnos¢ osoby ludz-
kiej a humanizacja zwierzgt, zorganizowanej przez Katolicki Uniwersytet Lubelski
Jana Pawtla II, zaprezentowala referat pt. ,Wszystkie zwierzeta sq rowne, ale niektére
sg rowniejszej od innych” - czyli jak wspélczesne prawo chroni zwierzeta.

27 marca 2025 r. - podczas warsztatow zespolu w ramach wykonania projektu
nr 100-2023-00062 pt. Potrzeba nowego ujecia strony stabszej w dobie postkonsu-
menckiej na przyktadzie ochrony przedstawicieli handlowych w prawie polskim i nie-
mieckim w kontekscie europejskim, zorganizowanych przez Uniwersytet Warszawski,
dr Dariusz Bucior wyglosil referat pt. Zakres podmiotowy przepisow chronigcych
agenta jako stabszg strong umowy. Ponadto dr Marek Dabrowski, podczas miedzy-
narodowej konferencji naukowej pn. Mediacja w sporach cywilnych w Polsce - 20 lat
minelo jak jeden dzieti, zorganizowanej przez Wydzial Prawa i Administracji UW
oraz Centrum Rozwigzywania Sporéw i Konfliktéw na Wydziale Prawa i Admini-
stracji UW, wystapil z referatem pt. Skarga na czynnosci mediatora.

28 marca 2025 r. - podczas miedzynarodowej konferencji naukowej pn. Media-
cja w sporach cywilnych w Polsce — 20 lat minglo jak jeden dzieti, zorganizowanej
przez Wydzial Prawa i Administracji UW oraz Centrum Rozwigzywania Sporéw
i Konfliktéw na Wydziale Prawa i Administracji UW, ks. dr hab. Wlodzimierz
Bromski, prof. KUL, oraz dr Marcin Rokosz zaprezentowali wystapienie w jezy-
ku angielskim pt. Lawyer in Mediation: Should the Mediator be a Lawyer? Ponadto
dr Piotr Stawicki wygtlosil referat pt. Grounds for Refusing to Approve a Mediation
Agreement under EU Law. Natomiast dr hab. Krzysztof Wiak, prof. KUL, podczas
ogdlnopolskiej konferencji naukowej pn. Powolania sedziow w Polsce po 1989 r.,
zorganizowanej przez Uniwersytet Lodzki, wygtosil referat pt. Powotania sedziéow
w orzecznictwie Sgdu Najwyzszego, a dr Marek Smarzewski, podczas II warsztatow
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eksperckich w zwigzku z realizacja miedzynarodowego projektu naukowego
pt. Mutual Recognition 2.0: Effective, Coherent, Integrative and Proportionate Appli-
cation of Judicial Cooperation Instruments in Criminal Matters (MR2.0), zorgani-
zowanych przez Katedre Postepowania Karnego KUL na Wydziale Prawa, Prawa
Kanonicznego i Administracji KUL, wyglosit referat pt. Przekazywanie postepowar
karnych jako nowy alternatywny instrument wspotpracy w sprawach karnych w Unii
Europejskiej.
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Brbnuorpadusa HayuHbIX TPYLOB COTPYAHMKOB MIHCTUTYTa NpaBa KaHOHNYECKOro

(MakynbTeTa NpaBa,KaHOHMYECKOro NpaBa v agMUHUCTPaLnn JIIO6IMHCKOro
KaTonunyeckoro yHusepcuteta MoaHHa Masna Il 3a 2023 rog
Bibniorpadis HaykoBMX NpaLiBHMKIB IHCTUTYTY KaHOHIYHOrO NpaBa MakynbTeTy
MNpaBa, KaHoHiuHoro MNpaBa Ta AamiHicTpauii JTlo6niHCbKOro KaTonnubkoro
yHiBepcuTeTy imeHi IBaHa Nasna Il 32 2023 p.

LESZEK ADAMOWICZ
Dr hab, Katolicki Uniwersytet Lubelski Jana Pawta Il
e-mail: leszek.adamowicz@kul.pl, https://orcid.org/0000-0003-2513-4243

Przyjeto nastepujacg klasyfikacje: I. Opracowania ksigzkowe; II. Artykuly i studia;
III. Hasla encyklopedyczne; IV. Glosy; V. Recenzje i noty; VI. Sprawozdania;
VIL. Inne.

Adamowicz Leszek
II

Adamowicz L., Geba A., Manzelstvo v ¢asoch kultiiry dolasnosti. Nové vyzvy pre katolicke
chdpanie manzelstva, w: Ius conubii - aktudlne vyzvy, red. ]. Popovic, Presov 2023, s. 9-40.

Burczak Krzysztof
II

Burczak K., Bulla Klemensa XI Decet Romanum Pontificem ustanawiajgca prepozyta koden-
skiego infulatem, Teologiczne Studia Siedleckie 2023, t. 20, s. 161-181.

Burczak K., Przestgpstwa fatszerstwa w normach Corpus Iuris Canonici, w: Ecclesia Christi.
Ksigga jubileuszowa dedykowana Ksiedzu Profesorowi Jozefowi Wroceriskiemu SCJ z oka-
zji 40. rocznicy rozpoczecia pracy naukowej, red. A. Saj, M. Stoklosa, Warszawa 2023,
s. 135-145.
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Bzdyrak Grzegorz
II

Bzdyrak G., The Status and Duties of Ecclesiastical Judges in Cases Concerning the Nullity of
Marriage, Religions 2023, t. 14, nr 6, 691.

Bzdyrak G., Zaburzenia osobowosci typu ,,borderline” jako przyczyna natury psychicznej nie-
zdolnosci do zawarcia matzeristwa w orzecznictwie Sgdu Metropolitalnego w Lublinie, Stu-
dia Prawnicze KUL 2023, nr 2, s. 7-25.

Greszta-Telusiewicz Marta
II

Greszata-Telusiewicz M., Kryzys matzetiski jako przyczyna wszczecia kanonicznego procesu
o0 niewazno$¢ malzenistwa w $wietle kodeksowej zasady salus animarum, Pedagogika Ka-
tolicka. Przeglad Spoleczno-Humanistyczno-Teologiczny 2023, nr 32 (1), s. 49-57.

Greszata-Telusiewicz M., Mediacja jako metoda pokonania kryzysu w sgdowej prébie pogo-
dzenia stron w procesie kanonicznym, Pedagogika Katolicka. Przeglad Spoleczno-Huma-
nistyczno-Teologiczny 2023, nr 33 (2), s. 61-69.

Greszata-Telusiewicz M., Rozpad matzeristwa w obliczu kanonicznej zasady procesowej salus
animarum suprema lex, Kosciol i Prawo 2023, t. 12 (25), nr 1, s. 173-185.

Jaszcz Adam
1I

Jaszcz A., The Bishops Special Solicitude for a Presbyter Who Has Served Expiatory Penalties
for The Delict “Contra Sextum Cum Minore”, Estudios Eclesidsticos 2023, nr 98 (387),
s. 729-767.

Jaszcz A., The Diocesan Synod and Its Greatest Crisis in the History of the Church, w: The
Church in the Face of Crises and Challenges over the Centuries. Selected Issues from the
History of the Church, red. M. Nabozny, M. Wysocki, wyd. 1, Vandenhoeck & Ruprecht,
2023, 5. 153-168.

Jaszcz A., Prawnokanoniczne aspekty wychowania do celibatu w wyzszych seminariach du-
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